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NOTABLE CASE LAW 


PENAL CODE 


Us Ihe rraior/iy decision in Parbboo's Case 
(AIR 1941 All 402 FB) still good law, in 
other words, is the accused who pleads an 
exception, entitled to be acquitted if upon a 
consideration of the evidence as a whole 


(including the evidence given in support of 
the plea of the general exception), a reason- 
able doubt is created in the mind of the 
Court about the guilt of ths accused ? (Yes). 

1970 Cri L. J. 132 (All) (FB). 
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SUBJECT INDEX 


ANTI CORRUPTOIN LAWS (AMENDMENT) 
ACT (16 of 1967) 

S 2 (1) (b), (2) and (3j — Trial started undpr 

-provisions of Prevention of Corruption Act (1947) 
as it stood prior to deletion of S. 5 (3) by 1934 
Amending Act — • Appeal against conviction pend- 
ing on 5-5-1867 when 1967 Amending Act C3me 
into force— Appellete Coutt has to remand case 
lor retrial under S. 2 (3) irrespective of whether 
provisions of S. 5(3) of old Act were observed or 
not in the trial Orissa 113 (C N 32) 

•CATTLE-TRESPASS ACT(1 of 1871) 

■ Ss. 10 and 20 Mistake as to one’s right to 
Jand or crop — Seizure of cattle trespassing — 
Seizure not theft —Owner of cattle has no right 
to use force to rescue cittlc - — His remedy is only 
under S. 20 — Seizure by watcher appointed by 
•villagers including owner of land into which 
ijanuarj) 1970 Cri L J. Indexes 1. 


CATTLE-TBESPASS ACT (contd.) 
cattle trespassed — Seizure, held, not theft. AIR 
- 1963 Orissa 52, He’d no longer good law in view 
of AIR 1965 S C 926 Orissa 62B (C N 17) 

S 20 -See Cattle Trespass Act (1871), S. 10 

Orissa 62B (C N 17) 

CIVIL PROCEDURE CODE (5 of 1908) 

Pre.— Interpretation of Statutes-Principles of 

public policy or consideration of conseguences 
of takiDg particular view — When may affect 
Interpretation ot Statutes-S<-e Evidence Aet(l of 
18721, S. 105 (Pr 157) All 132A ;C NT 40) (FB) 

Pre.- Interpretation of Statutes - Provi-ions 

of Act clear -and unamb'gbuous— No lecourse to 
extrinsic matter— "Even sources of modification per- 
missible — In interpretirg S 105, Evidence Act* 
such recourse may be bad. See Evidence Act (i 

furm.s.iroimwi. A „ 132S(CNi0)(fE) 
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CIVIL P C (COM4) 

— Pie — Interpretation of Statutes— Proviso— 
—Interpretation of— General principles See Public 
Safety— I & h Preventive Detention Act (13 of 
1964) s 8 proviso I & k 193F (C N 29) 

Pre — Precedents — Decision of Supreme 

Court See Constitution of India Art 14l(Pr31) 
All 132B (CN 40) (FB) 
— — Pre— Interpretation of S'.atutes — Words or 
expressions In statute — Construction See Public 
Saiety— J and h. Preventive Detention Act (1964) 

S 3 (1) (a) (i) I & k 103FI (C N 29) 

Pre — Maxims-Quiperalium facit per selpsum 

facere videture (He who does and act through 
another is deemed in lawto do it himself) See 
Criminal Procedure Code (5 ol 1898) S 417(3) 

S C IB (C N 1) 

. — S 110 See Constitotion of India Art 133 
(1) (c) Cal 32D (C N 7) 

CONSTITUTION OF INDIA 
— Art 20 (2)— Held on facts that rule of double 
ieoparedy did not apply SeeCrlminal P C (18-)8) 

S 40 (3) (2) Pat 1 18 (C N 3o) 

— Ait. 22 — Dealing in rice and movement 
thereof without licence— Accused charge sheeled 
before a Magistrate — Accused discharged at the 
request of Police who said that he was already 
detained under the Act— Order of detention held 
was not mala fide See Public Saiety— Preventive 
Detention Act (4 of 1950), S 3 (2) 

Cal 32C (C N 7) 

— Art 22— S 3 (1) (a) (1) — Interpretation of — 
Detention for preventing detenu from acting fu 
any manner prejndical to security of State and 
•Iso for maintenances of public order — Whole 
order of detention Is illegal See Pnblla Safety — 
J & K Preventive Detention Act (1964) S 3(1) 
(9) (i) J and K 10311 (C N 29) 

Att 133 (l)(c) — Order of detention under 

Preventive Detention Act — Application under 
S 491 of Criminal P C challenging order dismij. 
sed — Application for leave to appeal to Supreme 
Court on same points and further materials — 
Further materials, held could not be considered for 
issue of a certificate of fitness under Art 13-3 (l)(c) 
„ , . Cal32D (C N 7) 

Art 130— Findings recorded by High Court 

on appeal against conviction based on adequate 
evidence and not shown to be perverse — Supreme 
Court on appeal by special leave refused to fnter- 
lete with findings SCSAC.CN 31 

—Art. 130 —Supreme Court appeals — Practice 
— Normally Supreme Court does not re-appralse 
evidence unless the findings are preverse or are 
vitiated by any error of law or there is a grave 
miscarriage of Justice SC9G(CN4) 

—Art 141— In face of Supreme Court decision 
it is not necessary to male comments on English 
decisions — (Civil P C. (1908) Preamble — Pre- 
cedents) „ All 132 B (C N 40) (FB) 

—Art 160 — Government* — Power vested in 
Government can be exercised by Chief Minister 
—Affidavit of Home Secretary Is sufficient on 
behalf of Government See Public Safety— J & K 
Preventive Detention Act |13of 1984) S 14 

J&K103E (C N 29) 

CONTEMPT OF COURTS ACT (32 of 1952) 

— ■$ 1 — Contempt — Wfcat constitutes— Mere 
failure to deposit amount Into Court as ordered 
does not amount to contempt Mad 55 (C N 13) 

CONTRACT ACT (9 ef 1872) 

S 220-Complaint filed by Municipal Prose- 

tutor on authority of resolution of Municipal 


CONTBACT ACT (conld ) 

Corporation— Complainant Is municipal corpora- 
tion 1903 CriLJ 734 (PunJ) Reversed See Crimi- 
nal Procedure Code (5 of 1898) S 417 (3) 

S C IB (C N 1> 

CO-OPEB&IIYE B0CIETIE3 

—PUNJAB CO OPERATIVE SOCIETIES RULES- 
(1950) 

— — R 25 See Penal Code (1860) S 19 

Pun) 67 (C N 9) 


CRIMINAL PROCEDURE CODE (5 of 1893) 
— S 35 — Separate sentences for offence under 
S 167 (8) Sea Customs Act and one under 
S 120 B, Penal Code — Not illegal See Penal 
Code (45 of 18e0) S 71 f> C 9L (C N 4) 

S 35— Sentence tales effect immediately on 

conviction See Criminal Procedure Code (1898) 
S 397(1) Goa 90 1 (C N 26) 

— — S 39— Sanitary Inspectors would Ee deemed 
to be class of officers generally by their ‘ official 
title in the sense In which it was used in S 39 
See Public Safety — Preventive Detention Act (4 
of 1950) S 0 (1) (c) Tripura 69D (C N 20) 

Si 107 112 -Preliminary order under S 112 

—Past misconduct of person proceeded against 
—Not sufficient to justifr order — Magistrate must 
be satisfied that likelihood of breach of peace 
exists Mjr* 111 (CN 30) 

— — S 112— Preliminary order under S 112— Past 
misconduct of person proceeded (against — Not 
sufficient to Justify order — Magistrate ’must be 
satisfied that likelihood of breach of peace exists 
See Criminal P a (1898) S 107 

M/i-lll (C N 30) 

S 145— Proceedings under S 145— Reference 

to Civil Court — Before ordering reference to 
Civil Court Magistrate must apply bis mind to 
tbe case of the parties and to the evidence both 
documentary ana affidavit See Criminal P C 
(1898) S 140 Pat 115 (C N 34). 

— S 145(5)— Cancellation of preliminary order 
Satisfaction of Magistrate that dispute does not 
exist and did not exist Manipur 57A (C N 14) 
— S 145 (5), (0) and (4) — Proceedings dropped 
—One party prohibited to Interfere with posses- 
sion of other— Order of Magistrate Is lllegaf 

'.Manbjrue 5.7ft N U* 
— Ss 140 145— Proceedings underS 145 — Re- 
ference to Civil Court— Before ordering reference 
to Civil Court Magistrate must apply nls mind to 
the case of the parties and to (he evidence both 
documentary and affidavit Pat 115 (CN 34) 
— r$ f 1®7 (2) 344— Expiry of 15 days mentioned 
In 5 107 (2)— Investigation not completed — It is 
only Magistrate having Jurisdiction to take cog- 
nizance of offence who can remand accused to 
custody fn exercise of powers under S 344 

„ .. All 78B (C N 21 f 

S 197-Wakfs Act (1954) S 63 — Relative 

scope of two provisions— Complaint agafart 8 ac- 
cused under Ss 448, 454 341 295-A and 420 
I P C , for Invading premises housing private 
library in possession of complainant — Accused 1 
Secretary of Walls Board and 2 to 4 employees 
thereof— S 05 of Walls Actis no bar to prosecu- 
tion— Sanction under S 107 Criminal F is 
not necessary Crl Revn Case No 441 of 
1964, D/ 12-8-1964 (A P) Overruled 

Andh Pra 28(CN0> 

S 197— See Penal Code (I860) S 19 

PunJ 07 {CN IS) 
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CRIMINAL P. C. (contd.) 

S. 235 (1) and (2) — Accused found in illegal 

possession of lice bags — Bags seized and kept in 
custody of neighbour — Removal of bags by ac- 
cused from such lawful custody — Separate trials 
under S. 395, Penal Code and S. 7 of Essential 
Commodities Act are valid — See Criminal P. C* 
(1898), S. 403 (2) Pat 118 (C N 35) 

Ss.230 and237 — Principal offence and abetment 

— No specific charge of abetment — Accused having 
no notice of facts constituting abetment— Convic- 
tion for abetment is not justified 

Orissa 82A (C N 17) 

S. 237— See Criminal P. C. (5 of 1898), S. 238 

Orissa 82A (C N 17) 

S. 244 — “May issue summons’’ — Summons 

procedure followed — Prosecution witnesses exa- 
mined, cross-examined and discharged — More 
than five months later defence applying for re- 
calling prosecution witnesses for further cross- 
examination — Order allowing defence to examine 
prosecution witnesses as defence witnesses made 
— Order though not per se illegal, is improper 

Cal 89 (C N 24) 

— Ss. 247 and 259 — Non-cognizable offence — 
Death of complainant — Magistrate has discretion 
to substitute fit and willing complainant 

Mys 59 (C N 15) 

— — S. 259— See Criminal P. C. (5 of 1898), S. 247 

Mys 59 (C N 15) 

— S. 286— Duty of Prosecutor where he is satisfi- 
ed that case is covered by S. 84, Penal Code 

Goa 36D (C N 8) 

• S. 341 — Trial of deaf and dumb accused— 

—Duties and powers of Court before forwarding 
proceedings to High Court — Magistrate before 
making reference should ascertain whether ac« 
cnsed can be made to understand proceedings — 
Similar duty is cast on Sessions Court after accused 
is committed to it Orissa 60 (C N 16) 

— S. 344 — Expiry of 15 days mentioned in 
S. 167 (2) — Investigation not completed — It is 
only Magistrate having jurisdiction to take co- 
gnizance of offence who can remand accused to 
custody in exercise of powers under S. 344 — See 
Criminal P. C. (1898), S. 167 (2) All 78B (C N 21) 

S. 344 — Warrants to secure attendance of 

witnesses issued at the instance of prosecution — 
Police neither serving them nor returning them 
to Court — Witnesses absent on due date — Pro- 
secution asking for further adjournment on 
ground that police were otherwise busy— Prosecu- 
tion held, not diligent and Magistrate justified in 
refusing further adjournment and pronouncing 
decision on available evidence 

Mys 112 (C N 31) 
— S. 367 — Accused person is entitled to benefit 
of reasonable doubt in matter of sentence as in 
matter of conviction — See Evidence Act (1872), 
S. 3 Goa 91D (C N 25) 

S. 367 — Appreciation'of evidence — Prosecu- 
tion story disbelieved as to its material part — As 
rule of prudence it is not safe to rely on one part of 
story to convict the accused — See Evidence Act 
(1872), S. 3 Pat 64A (C N 18) 

S. 374— High Court is not bound in law to go 

by discretion exercised by Sessions Judge in 
matter of sentence on reference made to it 

Goa 91C (C N 25) 
— S. 378— Reference of death sentence — Diffe- 
rence of opinion between two judges — No third 
judge— Death sentence imposed by Sessions Judge 
stands confirmed-See Penal Code (1860), S. 302 

Goa 91A (C N 25) 


CRIMINAL P. C, (contd.) 

— S. 397 (1)— Accused sentenced on same day 
to two separate terms of imprisonment in two 
separate trials — Offences in both trials similar in 
nature — Magistrate, in exercise of discretion, 
directing subsequent sentence to run concurrently 
with sentence passed in previous case — Exercise 
of discretion, held, was proper Goa 90A (C N 26) 

Ss. 403 (1), 530 (q) and 423 — Charge under 

S. 52, Post* Office Act (1898) and S. 409, Penal 
Code — Order of acquittal by Magistrate — Trial 
by Magistrate in respect of offence under S. 52 is 
void under S. 530 (q) — Retrial for charge under 
S. 52 not barred Goa 42 (C N 9) 

Ss. 403 (2), 235 (1) and (2) — Essential Com- 
modities Act (1955), S. 7 — Accused found m 
illegal possession of rice bags — Bags seized and 
kept in custody of neighbour — Removal of bags 
by accused from such lawful custody — Separate 
trials under S 395, Penal Code and S. 7 of Essen* 
tial Commodities Act are valid Pat 118 (C N 35) 

S. 411A— Supreme Court appeals— Practice- 

New point — Point not taken either in trial Court 
or High Court— Point ought not to be allowed to 
be raised for the first time in the Supreme Court 

S C 9F (C N 4) 

S. 417 (3) — ‘‘Complainant’’ — Prosecution 

under S. 20, Prevention of Food Adulteration Act 
—Offence committed within the Delhi Municipal 
Corporation area — Municipal prosecutor autho- 
rised by resolution of Municipal Corporation to 
file complaint — In filing the complaint he acts 
only in a representative capacity and the munici- 
pal corporation is the complainant within the 
meaning of S. 417 (3), Criminal P. C. — Hence 
petition for special leave for filing appeal against 
acquital of accused and the appeal petition filed 
by the Municipal Corporation are properly institut- 
ed : I960 Cri L J 734 (Punj), Reversed 

S C IB (C N 1) 

S. 423 — Charge under S. 52 Post Office Act 

(1898) and S. 409, Penal Code — Order of acquittal 
by Magistrate — Trial by Magistrate in respect of 
offence under S. 52 is void under S. 530 (q) — 
Retrial for charge nnder S. 52 not barred — See 
Criminal P. C, (5 of 1898), S. 403 Goa 42 (C N 9) 

S. 435 — Order under S. 517 affecting third 

party not before Court in the main case — High 
Court can vary order in exercise of powers under 
S. 520 of in exercise of its powers under Sr. 435 
and 439 — See Criminal P. C. (5 of 1898), S. 517 

Guj 40A (C N 10) 
— S. 439 — Revision — Order in favour of peti- 
tioner — He cannot be said to be aggrieved — 
Hence, revision does not he Goa 988 (C N 26) 
S. 439-See Criminal P. C. (5 of 1898), S. 517 

Guj 46A (C N 10} 
S. 476 — See Criminal P. C. (5 of 1898), 479A 

Ker 53A (C N 12) 

— S. 476 — Court not deciding to take action 

under S. 479A — S. 476 cannot be resorted to 
subsequently — See Criminal P. C. (5 of 1898), 
S. 479A Ker 53B (C N 12} 

Ss. 479- A and 470 — Application by a party 

under S. 476 — Person sought to be prosecuted 
given opportunity of being heard in that motion 

— Fresh show cause notice unwarranted 

Ker 53A (C N 12) 
Ss. 479-A and 476 — Disposal of Judicial pro- 
ceeding — Court not deciding to take action under 
S. 479-A — S. 476 cannot be resorted to sub- 
sequently Ker 53B (C N 12) 

— S. 491 — Petitions under — Points raised at 
time of argument not specifically raised in peti- 
tions —Petitions sent by detenues from fail where 
they had no legal.assistance available to them — 
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CRIMINAL F C (could) 

Point* pure point oF law and on Interpetatlon o! 
provisions of I & k Preventive Detention Act — 
Points allowed to be raised J & k 103A (C N 29) 
— Ss 497, 498 — Non-bailable offence regis- 
tered against accused and warrant of arrest 
issued — Accused having surrendered himself 
before Crnrt was entitled to ask for ball 

J&k52(CN II) 

■ S 438-See Criminal P C. (5 of 1898) S 497 

J & K 52(CN It) 

S 503 — May issue a commission — Applies 

tlon for Issue of a commission for examination of 
witness either in Switzerland or U k. or in 
Pakistan — No particulars Indicating willingness 
of witness to be examined on commission given — 
Even address of the witness not given — Court 
cannot issue a roving commission to a Court or 
authority fa any of those countries — Application 
is liable to be rejected on the ground ot w*nt of 
good faith alone SC9D(CN4) 

S 510— Report of Public Ananyst admissible 

under S 13 {5) and not under S 510 Criminal 
P C (1898) — Refusal by Court to lummon and 
examine Public Analyst— No prejudice to accused 
charged under S 7 — He has no right either 
under Act (1954) or Criminal P C (1898) 
to cross examine Public Analyst — See Preven 
tion of Food Adulteration Act (1954) S 13 (5) 

GuJ 128A (C N 39) 

Ss 517, 520 435 and 439 — S 520 is only 

enabling provision — It confers no right as *uch 
for filiDg appeal or application for revision 
thereunder — Order under S 517 affecting third 
party not before Court in the main case — High 
Court can vary order in exercise of powers under 
S 5-0 or In exercise of Its powers under Ss 435 
and 439 GuJ 40* (C N 10) 

'5 517 — Order under section sought to be 

revised by third party — Period will run from 
date of knowledge ol order — See Limitation Act 
1903 Art 131 GuJ 40B (C N 10) 

— S 517 (1) — Power to confiscate — It is to bo 
exercised in reasonable and Judicial manner— \c- 
cused found carrying stolen property In rickshaw 
— Rickshaw cannot be said to have beeD used In 
commission ol offence — Order Is liable to be set 
aside CuJ 4GC (C N 10) 

S 520 — Scope — See Criminal P C (5 of 

1898) S 517 CuJ 40A (C N 10) 

S SI \f— • PrmnrAnr camr ow\Atijf'Ar£t*uvtf 

of Judicial Magistrate to Court of Session — High 
Court has power to transfer Pool 121 (C N 30) 

S 530 (q) — See Crlmhnl P C. (5 of 1898) 

S 403 Goa 42 (C N 9) 

S 540 — Recalling witness — Court has Inhe 

rent power to recall a witness if satisfied that he 
is prepared to give evidence which is materially 
different from what he had given at the trial — 
Party asking lor the recall of witness not placing 
material before Court on which It could be so 
satisfied — Court acts rightly In rejecting the 
prayer S C 9E (C N 4) 

DELHI MUNICIPAL CORPORATION 4CT (00 

of 1957) 

See under Municipalities 
ESSENTIAL COMMODITIES ACT (10 nf 1953) 
-^S 7 — Accused found in illegal possession of 
rice bags — Bsgs seized end kept In custody of 
neighbour — Removal of bags by accused from 
such lawful custody— Separate trials under S 395 
Penal Code acd S 7 ol EiseotUl Commodities 
■\et are valid— See Criminal P C (189S) S 403(2) 
Pat 118 (CN 3o) 


EVIDENCE ACT (I of 1872) 

Pee — Object of Act — See Evidence Act (1 of 

1872), S 105 All 132A (C N 40) (FB) 

S 3— Disproved — Concept of — Its impor- 
tance — See Evidence Act (l of 1872) S 105 
(Pr 100) All 132A (CN 40} (FB) 

S 3-‘NotProved — Concept of — Itsimpor 

fence — See Evidence Act (1 of 1872) S 105 
(Pr 100) All 132A(CN40)(FB) 

S 3 'Proved' — Concept of— Its Importance- 

See Evidence Act (1 of 1872 S 105 (Pr 100) 

All 132A (C N 40) <FB) 
S 3— Accused person is entitled to benefit of 
reasonable doubt In matter ol sentence as in matter 
of conviction Coa91D(CN25) 

— — S 3 — Appreciation ol evidence — Prosecu 
tion story disbelieved as to Its material part— \s a 
rule ol prudence It Is not safe to rely on one part 
of story for convicting the accused 

Pat 044(0 N 18) 
S 5 — Evidence Is not sufficient to constitute 
corroboration if it is juch as itself requires corro 
boiatlon Goa 91B (C N 25) 

S 5 — Partisan witness— Police Officer should 

not be disbelieved simply because he figures as 
witness, provided his evidence Is reliable and ere 
dlble Tripura 09A (C N 20) 

— — S 9— Test Identification parade— Purpose and 
value of —It is not substantive piece o! evidence— 
It is merely a step in investigation of crime and It 
Is entirely up to investigating agency to decide as 
to whether It would hold a test parade or not and 
If It decides to hold, venue for it — Proceedings 
are not subject to directions by a Court 

All 78A (C N 21) 
-^S 30 — Retracted confession ol co accused — 
Though It can be taken Into consideration sgiinst 
the other accused it can be used only in support 
of other evidence— If cannot be made the founds 
tion ol a conviction S C 9k (C N 4) 

S» 101, 105— Criminal trial— Oaus— Duty of 

prosecution — Onus to prove exception — Nature 
and extent ol— Prosecution for defamation— Held 
on facts, accused had established that case fell 
within Exceptions 8 and 9 ol S 499 Penal Code 
Aodh Pra 83A (CN2 j) 

St 101 104— Burden of proof— Meaning of— 

S e Evidence Act (1 ol 1872) S 105 (Pr 100) 

All 132A (C N 40) (FB) 
-^Ss 101 104 — Burden of proof and presump- 
tion— Function of — They have to be considered 
together — TBcfr itaporriroce vxmitfw ilr rile iVcer 
ol evidence given by both sides — See Evidence 
Act (1 ol 1872) S 105, (Pr 103) 

All 132A (C N 40) (FB) 
— Ss 101 104 -Criminal trial — Proof ol excep- 
tion pleaded by accused — It may be proved by 
showing preponderance of probability — See Evi 
deuce Act (1 of 1872) S LOo (Prs 127, 130) 

All 132A (C N 40) (FB) 
Ss 101-104 — Criminal trial — Standard of 
proof — Prosecution has to prove Its case beyond 
reasonable doubt — Reasonable doubt meanlog of 
—See Evidence Act (1 ol 1872) S 105 (Prs 127, 
130) All 132A (C N 40) (FB) 

— Ss 105 3 101 104 and 114 — Presumption 
under— Nature of— It only operates initially— S c 
tion 105 makes possible both kinds of acquittal 
one by proving plea fully and another by rafiing 
genuine doubt in the case — Line oi reasoning in 
Parbhoo’s case, AIR 1941 All 402 (FB) Explain- 
ed — Evidence as a whole (including evidence In 
support of general exception) creating reasonable 
donbt in the mind of Court as to guilt of accused 
— He is entllled to acquittal — Decision in Par 
bhoos case AIR 1941 All 402 (FB) is still good 
law — (Civil P C (1908) Pre — Interpretation of 
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EVIDENCE ACT (canid.) 

Statutes)— (Evidence Act(1872), Preamble, Ss. 101- 
104 and 1141— (Evidence Act (1872), S. 3 ‘Proved’, 
“Disproved” “Not proved’’ — (Words and Phrases 
— “Reasonablefdoubt” — 1 Preponderance of pro- 
bability— (Penal Code (1860), Ss. 6, 96, 76, Chap- 
ter IV (General) and S. 299) 

All 132A (C N 40) (FB) 
■ S. 105 — Criminal trial — Nature and extent of 
onus of proof on prosecution and nature and ex- 
tent of onus of proof on accused seeking to bring 
his case within exception — See Evidence Act 
(1872), S._10l Andh-Pra 83A V C N 23) 

S. 105 — Accused pleading insanity at time of 

Act — Nature of burden of proof indicated — See 
Penal Code (45 of i860), S. 84 Goa 36A (C N 8) 
S. 105 — Free fight — No right of private de- 
fence to either party — See Penal Code (I860), 
S. 96 Orissa 114 (C N 33) 

— S 114 — Burden of proof and presumption — 
Function of — They have to be considered together 
— Their importance vanishes in the face of evi- 
dence given by both sides— See Evidence Act (1 of 
1872), S. 105 All 132A (C N 40) (FB) 

• S. 114, Illus. (b) — Accomplice’s evidence — 

Court will not accept it unless corroborated in 
material particulars — See Evidence Act (1 of 
1872), S 133 SC 9H (C N 4) 

S 114, Illus (b)— See Evidence Act (1 of 1872), 

S 133 SC9KCN4) 

- — S. 124 — Communications to public officer in 
official confidence — Cable addresses and cables 
sent to those addresses are not communications 
to public officer in official confidence— Court acts 
wrongly in allowing the claim of privilege from 
production made by the Telegraph Check Office 

SC 9C (CN 4) 

Ss T33 and 114, Illus. (b) — Accomplice’s evi- 
dence— Court will not accept it unless corroborat- 
ed in material particulars SC9fl(CN 4) 

Ss. 133 and 114, Illus. (b)— Accomplice— Parti- 

cipss crimtms in respect of actual crime charged 
is an accomplice — Though witness concerned may 
not confess to his participation, Court has to de- 
cide on a consideration of the entire evidence 
whether he is an accomplice S C 91 (C N 4) 

— — Ss. 133 and 114, Illus (b) — Several accomplices 
simultaneously and without previous concert 
giving consistent account of the crime implicating 
accused— Couit may accept the several statements 
as corroborating each other S C 91 (C N 4) 

S. 140 — Character — Meaning of— See Penal 

Code (1860), S. 499, Exception 9 

Andh-Pra 83B (C N 23) 


FOREIGN EXCHANGE REGULATION ACT 

(contd.) 

gold by air in contravention of notification is 
punishable under S 167 (81), Sea Customs Act, 
1878-See Sea Customs Act (1878), S. 167 (81) 

S C 9A (C N 4) 

-S. 23-A— See Sea Customs Act (8 of 1878), 

S. 167 (81) S C 9A (C N 4) 

GENERAL CLAUSES ACT (10 of 1897) 

S. 15— Sanitary Inspectors would be deemed 

to be class of officers generally by their “official 
title” in the sense in which it was used in S. 39, 
Criminal P. C. — See Prevention of Corruption Act 
(2 of 1947), S. 6 (1) (c) Tripura 69D (C N 20) 

GOA, DAMAN AND DIU I JUDICIAL COMMIS- 
SIONER'S COURT)*BEGULATION (1963) 

— — S. 7 (2), Proviso— Reference of death sentence 
—Difference of opinion betweenttwo®judges — No 
third judge — Death sentence imposed- by Sessions 
Judge stands confirmed — See Penal Code (18601, 
S. 302 Goa 9IA (C N 25) 

GUJARAT RICE (EXPORT CONTROL) AND 
PADDY (MOVEMENT CONTROL) ORDER 
(I960) 

R. 4 (as amended by Notification No. GTH- 

121(A)/ECA-1146-9742-B,D/- 13-10-1936)— Scope 
—“Movement” — Meaning — Paddy transported 
from village in Ahmedabad district to another 
place in same district — Paddy passing through 
Ahmedabad city on the way — No contravention 
of R. 4 Guj 100 (C N 28) 

LIMITATION ACT (36 of 1963) 

’Art. 131— Starting point— Order under S 517 

of Criminal P. C. sought to be revised by a third 
party— Period would run in such a case not from 
date of order, but from date of knowledge of order 

Guj 46B (C N 10) 

municipalities 

-DELHI MUNICIPAL CORPORATION ACT 
(66 of 1957) 

S 476 (1) (hi — Expression “other legal pro- 
ceedings” jn S. 476 |1) (h) includes power to in- 
stitute complaint before Magistrate — Power can 
be exercised only by the Commissioner — Act 
contains no provision which confers the power on 
any one else SC 1A (C N 1) 


FACTORIES ACT (63 of 1948) 

Ss. 2 (k) (i) and 2 (1)— See Factories Act (63 of 

1948), S. 2 (m) SC 22A (C N 5) 

Ss 2 (m), 2 (k) (i) and 2 (1)— “Factory,” mean- 
ing of — Sun-cured tobacco leaves subjected to 
processes of moistening, stripping and picking in 
a company’s premises with a view to their use and 
transport to company's main factory for manufac- 
turing cigaretters — More than 20 persons under 
supervision oi management working in premises— 
Held that the manufacturing process was carried 
on in premises, and the persons employed were 
workers and premises a factory S C 22A (C N 5) 
— — -S. 6 (1) read with S. 92 — Prosecution under 
—Onus lies on prosecution to prove that workmen 
were employed by the management 

S C 22B (C N 5) 

FOREIGN EXCHANGE REGULATION ACT 
(7 of 1947) 

S 8— Notification restricting import of gold 

by air — Not restricted to import fay sea and land 
by reason of fiction created by S. 23-A — Import of 


PENAL CODE (45 of 1800) 

S. 6— Scops — Tn see purpose of S. 105 of the 

Evidence Act, S. 105 has to be read with this sec- 
tion— S. 105, Evidence Act serves the purpose oi 
Proviso — See Evidence Act (1 of 1872), S. 105 
(Pr 116) AH 132A (C N 40) (FB) 

S. 19— Judge— Definition of — Election of Co- 
operative Society — Returning Officer scrutinizing 
nomination papers is not Judge — Criminal P. C. 
(1898), S. 197 — Puniab Co-operative Societies 
Rules (1956), R. 25 — Words and Phrases- Judge 
— Definition PunJ 67 (C N 19) 

Ss. 34, 149 and 302— Assembly with common 

object of preventing theft of their property exer- 
cising right of private defence — Some exceeding 
right of private defence and causing death hut 
who exceeded right not known— No one accused 
could beheld guilty either under S. 502 or under 
S, 302/149 or under S. 302/34 S C 5D (C N 3) 
— -S. 34— Accused charged under S. 304. Part If 
read with S. 34 or S. 149, alternatively — Duty of 
trial Court pointed out — Distinction between 
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PENAL CODE (eo nlS ) 

Ss 34 and 149, explained— See Penal Code (I860) 
S 304, Part II Goa 126 (C N 38) 

S 34— Free fight — Plea of private defence — 

See Penal Code (I860) S 96 Orissa 114 (C N 33) 

Ss 71 andl20B — Separate sentenctrfor offence 

under S 107 (81) Sea Customes Act and under 
S 120 B Penal Code— Not illegal SC9L(CN4) 

S 73 Cbap IV (General) — General excep 

tions — Proof of — Evidence as a whole creating 
reasonable doubt as to existence of general exaep 
tions — Accused entitled to acquittal — See Evl 
deuce Act (1 of 1872) S 105(P/161) 

AH 132 A (CN 40) (FB) 

S 84-Evtdence Act (1872) S 105 — Accused 

pleading Insanity at time of act— Nature of burden 
of proof Indicated Goa 30A (C N 8) 

S 84— Schizophrenia — Characteristics of 

Coa 36B (CN 8) 

• S 8-1 — Presumption — Test of responsibility 

stated Cob 36C (C N 8) 

■ S 84— Case covered by S 84— Duty of prose- 

cution — See Criminal P C (5 of 1898) S 280 

Goa 300 (C K 

■ S 90— S 141 must be read with Ss 90 to 106 

—See Penal Code (45 of I860) S 141, fourth clause 

S C »C (C N 3) 

— S 93— Bight of private defence pleaded as 
exception— Proof of — Evidence as a whole creat 
Ing reasonable doubt as to existence of right— 
Accused entitled to acquittal — See Evidence Act 
(1 Of 1872) S 105 (Pr 100) 

All 132 A (C N 40) (FB) 
— — Ss 90, 100— 'Free fight’ what It Is and In 
what circumstances a plea of private defence is not 
available stated (Words and Phrases — ‘Free 
fight ) Guf 97 (C N 27) 

Ss 90,97, 302, 34 and 149— In a free fight 

there exists no right of private defence 

„ _ , Orissa 114 (C N 33) 

— — S 97 —Free fight— No right of private de- 
fence to either party— See Penal Code (1800) 
S 98 Orissa 114 (C N 33) 

— — S 100—' Free fight —What it Is and In what 
circumstances such defence Is not avallible 
stated— See Penal Code (18f0) S 90 

CuJ 97 (C N 27) 

— S 103 — Assembly with common object of 
preventing theft of their property exercising 
right of private defence of property, exceeding 
the right— No common intention to kill— Who 
exceeded right and caused death not known— No 
one accused U guilty uudet S 3Q2— Sea Penal 
Code (45 of I860) S 34 S C 5D (C N 3) 

— S 109— Principal offence and abetment— No 
specific charge of abetment— Accused having no 
notice of fscts constituting abetment— Conviction 
for abetment is not Justified— See Criminal P C 
(5 of 1898*, S 230 Orissa 02A (C N 17) 

S 120A — Agreement Is gist of offience — 
General and separate unrelated conspiracies— 
Distinction — Essentials of single general cons 
piracy S C 9B (C N 41 

S 120 B— Criminal conspirary to Import gold 
by air In contravention of notification under S 8 
(1) of Foreign Exchange Regulation Aot 1947— 
Punishable under Section— See Sea Customs Act 
(VIII of 1878) S 167(81) SC94(CN4) 

• S 120 B — Separate sentences for offence 

under S 167 (81) Sea Customs Act and one under 
S 120 B Penal Code— Not illegal — See Penil 
Code (45 of 1800) S 71 S C 9L (C N 4) 

— —St 141 fourth cl anse and 90— Expression °to 
enforce any right or supposed right” In S 141 
fourth clause —Assertion of a right of private 
defence within limits prescribed by law cannot 
fall within the expression S C SC (C N 3) 


PENAL CODE (eonli ) 

■ — S 149— To attract provisions pfS 149 prose- 
cution must establish that there was unlawful 
assembly and crime was committed In prosecu 
tJ<JD of Its common object S C SB (C N 3) 

— -S U9 — See Penal Code (45 of I860) S 34 

SC5D (GN3) 
J49— Accused charged under S 304 Part 
II read with S 34 or 5 149, alternatively— Duty of 
trial Court pointed out— Distinction between 
Ss 34 and 149, explained— See Pena! Code (I860) 
S 304 Part II Goa 120 (C N 38) 

—S 149— Free fight— P/ea of private defence — 
See Penil Code (I860) S 90 Orissa 114 (C N 33) 
— Ss 191 and 192— Swearing to a false affidavit 
amounts to giving false evidence aod fabricating 
f ajse evidence Ker 53C (C N 12) 

S 192-See Penal Code (45 of I860) S 191 

Ker 53C (C N 12) 

S 299— Mens rea— There are three species of 

men* rea in S 299— See Evidence Act (1 of 1872) 
S 103 (Pr 23) Alt 132A (C N 40) (FB) 

—S 302— Constructive liability for murder 
either under S SI or S 14*3— 1 See Pena) Code 
(45 of I860) S 34 S C 5D (C N 3) 

S 302— Sentence — Normal sentence— Goa 

Demin and Dlu (Judicial Commissioner a Court) 
Regulation (1963), S 7 (2) Proviso— Reference of 
death sentence — Difference of opinion between 
two Judges— No third Judge— Death sentence 
Imposed By Sessions Judge stands confirmed 

Goa 9 LA (C N 25) 

S 302— Free fight-Vo right of private de 

fence to either party — See l»enal Code (1800) 
S 90 Orissa 114 (C N 33) 

Si 304 Part If 34 and 149-Accused charged 

under S 304 Part If read with S 34 or S 149, 
alternatively— Duty of trial Court pointed out— 
Distinction between Ss 34 and 149 explained 

Goa 126 (C N 38) 

S 323-See Criminal P C (5 of 1898) S 230 

Orissa 02A (C N 17) 

S 409-See Criminal P C (5 of 1898), S 403 

Coa 42 (C N 9) 

— -S 420— Prosecution under— Criminal Inten 
tfon of accused at the time the offence Is said to 
have been commltten must be established— Mere 
breach of contract cannot give rise to criminal 
prosecution — Complainant having alternative 
remedy In civil Court— Conviction held could 
not be sustained Pat 040 (CN 18) 

S 441— Intention to annoy— Law does not 

xhrAx* that tatmAtoa be ta vaacy petwo 

wbo is actually present at time of trespass— CrL 
R v No 183 of I960 D / 11 5 I960 (Cal) Rcver 
ted S C 4 (C N 2) 

S 499— Exceptions 8 & 9— Prosecution for 

defamation— Held on facts, accused had establl- 
ihed that case fell within Exceptions 8 and 9 of 
S 493 Penal Code— See Evidence Act (1872) 

S 101 Andh-Pra 83 A (C N 231 

— — S 499, Exception 9 — Character — Meaning of 
Andh Pra 83B (C N 23) 
POST OFFICE ACT (0 of 1898) 

— — S 52— Charge under S 52 of Post Office Act 
11898) and S 409, Penal Code— Order of acquittal 
by Magistrate— Trial by Magistrate in respect of 
offence undsr S 52 Is void under S 530 (q) — 
Retrial for charge under S 53 not barred— See 
Criminal P G(5ofl898) S 403(1) 

Coa 42 (C N 9) 

PREVENTION OF CORRUPTION ACT (2 of 
1847) 

S 4(1) — Seizure of money from pocket of 

accused — Accused not proved to have accepted 
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PREVENTION OF CORRUPTION ACT (contd.) 
•money as illicit gratification — Presumption under 
S. 4 (1) cannot be raised Tripura 89B (C N 20) 

S. 4 (1) — Presumption under — Rebuttal of, 

need not be by direct evidence — Circumstances 
showing that prosecution version is not correct — 
Presumption is sufficiently rebutted 

Tripura 69C (C N 20) 

S. 6 (I) (c) — Bengal Municipal Act (15 of 

1932) (as applicable to Tripura), Ss. 60, 67— Super- 
session of municipality— Appointment of Sanitary 
-Inspector by Administrator and empowering him 
'to act as Food Inspector — Prosecution of Food 
Inspector for accepting bribe — Administrator is 
■•competent to give sanction under S, 6 (1) (c) — 
(General Clauses Act (1897), S. 15)'— (Criminal 
P. C. (1898), S, 39) Tripura 69D (C N 20) 

PREVENTION OF FOOD ADULTERATION 
ACT (37 of 1954) 

S. 7— Charge under — Admission of report of 

Public Analyast and reliance placed — Accused 
must be convicted — See Prevention of Food Adul- 
teration Act (1954), S. 13 (5) Guj 128A (C N 39) 

S. 11— Sample of article of food taken by 

private purchaser under S. 12— Filing of complaint 
under main clause of S. 20 (1) is not prohibited — 
See Prevention of Food Adulteration Act (1954), 
S. 20 All 123B (C N 37) 

S. 11 (1) (a)— Issue of notice under — Accused 

putting his signature on it— Food Inspector taking 
back notice after completion of procedure under 
5. 11 — Taking notice back does not contravene 
S. 11 Guj 128C (C N 39) 

S. 11 (1) (b) — Division of sample in three 

equal parts — Physical act of dividing done by 
-accused in presence of Food Inspector — No con- 
travention of S. 11 (1) (b) Guj 128B (C N 39) 

S. 11 (1) (c) (i) and (iii) — Two samples taken 

under sub els. (i) and (iii) of S. 11 (1) (c)— Accused 
can ask for analysis only of either of the two — 
He cannot exercise the right for a second time — 
See Prevention of Food Adulteration Act (1954), 
S. 13 (2), (5) All 82 (C N 22) 

S. 12— Purchaser of article of food, purport- 
ing to act as food inspector, sending article for 
analysis to public analyst without payment of fees 
— If State does not care to recover prescribed fees 
■from him and public analyst sends report of 
analysis without payment of any fees that would 
not make report inadmissible in evidence or other- 
wise vitiate proceedings All 123A (C N 37) 

S. 12— Sample of article of food taken by 

private purchaser under S. 12— Filing of complaint 
under main clause of S. 20 (1) is not prohibited — 
See Prevention of Food Adulteration Act (1954), 
S. 20 All 123B (C N 37) 

—— S. 12 — Examination of Public Analyst as 
witness — Remedies under Ss. 12 and 13— Scope — 
Sea Prevention of Food Adulteration Act (1954), 
S. 13 (5) Guj 128A (C N 39) 

Ss. 13 (2), (5) and 11 (1) (c) (i) and (iii) — Two 

-samples taken under sub-cls. (i) and (in) of S. 11 
(1) (c) — Analysis by Director under S. 13 (2) — 
Accused can ask for analysis only of either of the 
■two — He cannot exercise the right for a second 
■time All 82 (C N 22) 

— Ss. 13 (5) and (2), 7, 12 — Report of Public 
Analyst — Admissible under S. 13 (5) and not 
■under S. 510, Criminal P. C. (1898) — Refusal 
by Court to summon and examine Public Analyst 
— No prejudice to accused charged under S. 7— . 
He has no right either under Act (1954) or Crimi- 
nal P. C. (1898) to cross examine Public Analyst 

Guj 128A (C N 39) 


PREVENTION OF FOOD ADULTERATION 
ACT ( contd.) 

Ss. 20, 12, 11— Sample of article of food taken 

by private purchaser under S. 12 — Filing of com- 

E laint under main clause of S- 20 (1) is not prohi- 
ited All 123B (G N 37) 

S. 20 (1) - See Criminal P. C. (5 of 1898), 

S. 417 (3) S C IB (C N 1) 

PRISONERS (ATTENDANCE IN COURTS) ACT 
(32 of 1955) 

S. 3— Provisions of the Act apply only alter 

charge sheet has been submitted and Court has 
taken cognizance of case All 78C (C N 21) 

PUBLIC SAFETY 

—I. & K. PREVENTIVE DENTION ACT (13 of 
1964) 

S. 3 (1) (a) (c)— Security of State or mainten- 
ance of public order — These two bars for deten- 
tion are exclusive — But they may- in certain cases 
overlap each other — Hence they can be clubbed 
together in detaining^one and the same individual 
— Activities of a particular individual may in addi- 
tion to causing disturbance to public peace 
endanger security of State also— He can be detain- 
ed for both purposes -simultaneously — Mainten- 
ance of public order is a minor charge as compared 
with security of State J and K 103B (C N 29) 
Ss. 3 (1) (a) (i) and 8 — Detention — Satisfac- 
tion has to be of detaining authority — Court can- 
not substitute its own opinion, so far as satisfaction 
is concerned, for opinion of detaining authority 
unless it is proved that order of detention is liable 
to be set aside on other ground 

J and K 103G (C N 29) 
Ss. 3 (1) (a) (0 and 8— S. 3 (1) (a) (i), interpre- 
tation of — Detention for preventing detenue from 
acting in any manner prejudicial to security of 
State and also for maintenance of public order — 
Failure to supply grounds of detention — Whole 
order of detention is illegal 

J and K 103H (C N 29) 
— — Ss. 3 (1) (a) (i) and 8— Detention for security of 
State and also for maintenance of -public order 
— Detention orders signed by Home Secretary — 
Orders served on detenues expressly saying that 
the Home Secretary considers it against public 
interest to disclose grounds of detention — Orders 
held were illegal and the detenues could not be 
detained any longer on ground of such orders — 
Home Secretary has no locus standi in himself to 
pass or consider any order of detention 

J and K 1031 (C N 29) 

S. 3 (2)— Government can modify or revoke 

an order passed by itself as also an order passed 
by itself as also an order passed by officers men- 
tioned in S. 3 (2) — S. 14 gives a wide power to 
Government namely notwithstanding that the 
order has been made by any officer mentioned in 
sub-s,(2) of S. 3— ‘Notwithstanding’ clearlymeans 
‘even if and not’ only ‘if’ — See Public Safety — J. 
and K. Preventive Detention Act (13 of 1904), S. 14 
J and K 103D (C N 29) 

Ss. 8, Proviso and 13 A— Proviso, (interpretation 

of — Grounds of detention to be supplied to a 
person detained in every other case except in case 
of detention with a -view to prevent him from 
acting in any manner prejudicial to security of 
State — (Civil P. C. (1908), Pre. - Interpretation 
of Statutes — Proviso) J and K I03F (CN -9) 
— S. 8— Detention — ■ Satisfaction has to be or 
detaining authority — Court cannot substitute its 
own opinion, so far us satisfaction is concerned, 
for opinion of detaining authority unless it is 
proved that order of detention is liable to be set 
aside oa other ground — See Public Safety J ec K 
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PUBLIC SAFETl — J & k PREVENTIVE 
DETENTION ACT (eotitd ) 

Preventive Detention Act (II of 1904) S 3(1) 
(a) (i) J k K I03C (C N 29) 

S 8— S 3 (1) (a) (1), Interpretation of— Deten. 

Uon for preventing detenus from acting in any 
manner prejudicial to security of State and also 
for maintenance of public order — Failure to 
supply grounds of detention — Whole order of 
dentention is illegal — See Public Safety — J & k 
Preventive Detention Act (13 of 1904), S 3 (I) 
fa) (i) J & k 10311 (C N 29) 

— — S 8— Detention for security of State and also 
for maintenance of public order— Detection orders 
signed by Home Secretary —Home Secretary has 
no locus standi fn himself to pa s or consider any 
order of detention — See Public Safely — J&k 
Preventive [Detention Act (13 of 1964) S 3 (I) 
(a) (i) J & k 1031 (C N 29) 

— S 13 (2)— “Modify’ meaning 

J &k 103C (CN 29) 
— — S 16(2) — ‘'Government — Power vested fn 
Government can be eternised by Chief Minister- 
Order of sn individual Minister concerning his 
port folio will be deemed to be order of Govern, 
ment— Chief Minister being (n charge of Home 
Port folio represents Government so far as affairs 
of law and order are concerned and hts^decision on 
any such matter will be considered to be 
decision of Government — Turther under Rules 
of Business orders of Government are to be 
authenticated by Secretary concerned — Hence 
affidavit of Home Secretary is sufficient on behalf 
of Government — See Public Salety — J ft k Pre. 
ventive Dentention Act (II of 1904) S 14 

J & k 103E (C N 29) 

S 13A— Grounds of detention to be supplied 

to « person detained fn every other case except 
In case of detention with a view to prevent him 
irom acting in any manner prejudicial to security 
of State — See Publfc Safety — J & k Preventive 
Detention Act (13 of 1904) S 8 proviso 

} hK 103F (C N 29) 
— Ss 14 3 (2) — Government can modily or re- 
voke an order passed by itself as also sn order 
passed by officers mentioned in S 3 (2) — S 14 
gives a wide power to Government namely not 
withstanding that the order has been made by 
any officer mentioned in sab s (2) of S 3 — Not 
withstanding clearly means even it and not* 
only il J k K 103D (C N 291 

— — Ss 14 13 (2)— "Government” — Power vested 
In Government canbe exercised "by Ehle'l ‘Minister 
—Order of an individual Minister concerning his 
port. folfo will be deemed to be order of Govern- 
ment-Chief Minister being in charge of Home 
portfolio represents Government so far as affairs 
of law and order are concerned and his decision 
on any such matter will be considered to be deci- 
sion of Government — Further under Rules ol 
Business orders of Government are to be authenti- 
cated by Secretary concerned — Hence affidavit of 
Home Secretary is sufficient nn behalf of Covern. 
meet J fe k 103E (C N 20) 

—PREVENTIVE DETENTION ACT (4 ol 1950) 
S 3 (1J (a) and (b) and (2) — Order of deten- 
tion need not be served on the detenu at the time 
of arrest— S 3 A too does not requfre it — Copy of 
the grounds for detention need not alone be served 
—The grounds to accompany a preamble com 
plying with S 3 (1)— See Public Safety — Preven- 
tive Detention Act (4 of 19C0) S 7 

Cal 32A (C N 7) 


PUBLIC SAFETY— PREVENTIVE DETENTION 
ACT (contl ) 

— ®|l)(a) and(b)— On facts, held that the- 
grounds had proximate connection with the pur- 
pose of detention — Grounds also held to be not 
vague or misleading— See Public Safety — Preven 
tive Detention Act (4 of 1950) S 7 Cal32B (CN 7\ 
— 'Ss 3(2) and 10 (3) — Dealing Id rice and 
movement thereof without licence — Accused 
charge sheeted before a Magistrate — Accused dfs 
charged at the request of Police who said that he 
waT>already detained under the Act — Order of 
detention held, was not mala fide Cal 32C (C N 7 y 
— S 3A — See Public Safety — Preventive D len- 
tion Act (4 of 1950) S 7 Cal32A(CN7b 

Ss 7, 3 A, 3 (I) (a) and (b) and 3 <2)-Order 

of detention need not be served on the detenu at 
the time of 8trest— Copy of the grounds for deten- 
tion need alone be served — The grounds to ac- 
company a preamble complying with S 3 (1) 

Cal 32A 1C N 7). 

— Ss 7 and 3(1) (») and (b) — On facts, held that 
the grounds had proximate connection with the 
purpose of detention— Grounds also held to be not 
vague or misleading Cal 32B (C N 7) 

— S 10 (3)— See Public Safety — Preventive De- 
tention Act (4 of 1950) S 3(2) Cal32C(CN7) 


PUNJAB CO OPERATIVE SOCIETIES RULES- 


(1930) 
See Co o 


a Go operative Societies 
SEA CUSTOMS ACT (8 of 1878) 

S 167 (81)-Import of gold by air — Fraudu- 
lent evasion of restrictions imposed under Foreign 
Exchange Regulation Act — Offence puoishable 
under section- Conspiracy to evade restriction — 
Punishable UDderS 120B Penal Code 

SCO A(CN4k 

WAKFS ACT (29 of 1950 
S tfo— Criminal P C (1898) S 107 -Rela- 
tive scope of two provisions — Complaint against 
8 accused under Si 448, 4o4 341 29aAand420i 
I P C for Invading premises housing private 
library In possession of complainant — Accused 1 
Secrt ary of Wakfs Board and 2 to 4 employee* 
thereof — S 65 of Wakls Act Is no bar to prosecu- 
tion— Sanction under S 197 Criminal P C is not 
necessary— See Criminal P C (1898) S 197 

Andh Pra 26 (C \ 0) 

WOODS- AND PUB AXES 
— Character — Meining of — See Penal Code 
(I860) S 499 Exception 9 

Andh Pra 83B (C N 23) 

Free fight’ — What ft Is — See Penal Code 

(I860) S ee CuJ97(CN^7) 

Judge —Definition — See Penal Code (45 of 

I860) S 19 punf 67 (C N 19) 

— ‘ Modify" — Meaning — See Public Safety — 
J&k Preventive Detention Act (13 of 1901), 
S 13(2) J & K I03C tC N 29) 

Movement * — See Gujarat Rice (Export Con. 

trolj and Paddy (Movement Control) Order (1966) 
(as amended by Notification No GTII 121 (A)j 
ECA 1148-9742.B D/ 13 10 1936) R 4 

CuJ 109 (C N 28) 
— Preponderance of probability — Meaning of — 
See Evidence Act (1 of 1872) S I0*(Prl27 130) 
AH 132A (C N 40) (FB) 
Reasonable doubt fa Criminal case — Mean- 
ing of -See Evidence Act (1 of 1872), S 10> 
(Pr 127) All I32A (C N 40) (FB> 



SUBJECT WISE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM, ETC., IN 1970 CRI. L. J. JANUARY 


DISS.=Dissented from in; NOT F.=Not followed in; OVER.=Overruled in; Revers.=Reversed iz?_ 


CATTLE-TRESPASS ACT (1 of 1871) 

Ss. 10 & 20 - AIR 1963 Orissa 52 - HELD 

NO LONGER GOOD LAW in view of AIR 
1965 S C 926 as interpreted 1970 Cri L J 
62B (C N 17) (Orissa). 

CONTEMPT OF COURTS ACT (32 of 1952) 

S. 1 - (’67) C. M. P. No. 4303 of 1967, D /- 29- 

11-1967 (Mad) - REVERS. 1970 Cri L J 55 
(C N 13) (Mad). 


CONTRACT ACT (9 of 1872) 

S. 226 - 1966 Cn L J 734 (Pun}) - BEVER5L 

1970 Cri L J IB (C N 1) (S C). 

CRIMINAL PROCEDURE CODE (5 of 1898) 

S. 197 — (’64) Cn. Revn. Case No. 441 of 1964^. 

D /- 12-8-1964 (A P) — OVER. 1970 CriL J 
26 (C N 6) (Andh Pra) 

S 417 (3)— 1966 CnL J 734 (Punj) -REVERS. 

1970 Cri L I IB (C N 1) (S C>. 

S 441 - (’66) Cri. Revn. No. 188 of 196&, 

D /• 11-5-1986 (Cal) - REVERS. 1970 Cri 
L J 4 (C N 2) (S Q. 


COURTWISE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM ETC., IN 1970 CRI. L. J. JANUARY 


DISS =Dissented from in; NOT F.=Not followed in; OVER.— Overruled in; REVERS.-=Reversod In 


Andhra Pradesh 

(’64) Cri. Revn. 44l of 1964, D /- 12-8-1984 
(A P) — REVERS. 1970 Cri L J 26 (C N 6) 
(Andh Pra). 

Calcutta 

(’64) Cri.-Revn. No. 188 of 1966, D /- 11-5-1966 
(Cal)— REVB RS. 1970 Cri L I 4 (C N 2 ) (S C). 

Madras 

(’67) C. M P. No. 4303 of 1967, D/- 29-11-1967 
(Mad) - REVERS. 1970 CriL J 55 (C N 13) 
(Mad). 


Orissa 

AIR 1963 Orissa 52 = (1963) 1 Cn L I 308. Loire- 
nath v. Rahas Baura — HELD NO LONGER 
GOOD LAW in view of AIR 1965 S C 92B 
as interpreted. 1970 Cri L J 62B (C N 17) 
(Orissa). 

Punjab 

1966 Cri L J 734 (Punj), Muncipal Corporation o£* 
Dalhi v. jagdish Lai Radhakisan— REVERSi. 
1970 Cri L J IB (C N 1) (S C). 


COMPARATIVE TABLE 


( 30-12-1969 ) 


1970 JANUARY 


1970 Criminal Law Journal = Other Journals 


Cri L J Other Journals 

1 AIR 1970 S C 7 
(1969) 2 8 0 tVR 46 
1969 S C D 719 

4 AIR 1970 8 C 20 
(1969)1 80WR 1103 
(1969) 2 S 0 C 216 
1969 All Cri R 439 
1969 SOD 1003 

5 AIR 1970 8 0 27 
(1969) 2 8 0 C 207 
1969 8 0 D’7<3 
1969 Pat L J R 

(8 C) 66A 

9 AIR 1970 8 C 45 
2 J AIR 1970 SC 66 
(1969) 1 8 0 0 704 
(1969)1 SO WB 1027 
18 Fac L R 397 


1 CnLJ Other Journals 

Cri 1> J Other Journals 

26 

AIR 1970 A P 13 

78c3ftl968 All 3V R 

82 

AIR 1970 Oal 12 


(HO) 855 

36 

AIR 1970 Goi 1 

82 

1968 All Cri R 356 

42 

AIR 1970 Goa 7 


1969 All W R 

46 

AIR 1970 Guj 26 


(HO) 583 

62 

AIR 1970 J & K 1 

83 

Andh. Pra 3. C. 

53 

AIR 1970 Ear 15 

89 

Calcutta 3. C. 

55 

AIR 1970 Mad J4 

9i 

96 

Goa J. C. 

GoaJ C. 

57 

AIR 1970 Mani 12 

97 

ILR (1968) Guj 291 

59 

AIR 3969 Mys 221 

100 

Gujarat 3. C. 

60 

AIR 1970 Orissa 3 

103 

J. & K. 3. C. 

62 

AIR 1970 Orissa 10 

111 

(1968) 2 Mya L J 

64 

AIR 1970 Pat 20 


551 

67 

AIR 1970 Pun; 21 


1969 Mad L J (Cri) 

69 

AIR 1970 Tripura 1 


13 

78 

1968 All On R 661 

112 

(1969) 1 Mys L J 4 


Cri L J Other Journals 
112conl969 Mad h J 

(Cri) 17' 



1989 All Ori R 

426 

113 

Omsa B. C 


114 

35 Cut L J 255 


115 

Pat. 3. C. 


118 

3 938 Pat I, JR 

622 


1963 B Ii J R 

198' 

121 

1969 Cur L J 

304 

123 

1968 All Ori R 

220’ 


3968 AH W R 



(HO) 

337 


1968 All Ii J 1004 

126 

Goa J • 0. 


128 

9 Goj L R 317 



ILR (1967J Guj 



1190" • 

1S2FB4IB 1970 All 51 
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.Selected Books on Criminal Law 


1 Hardless Handwriting and Thumb Prints Identification and 

Forensic Science (with Blocks & Illustrations) 

2 Cbatmveau Natural and Social Justice 

3 Btggat Hundred Years Calendar (1901 2000) 

4 Bindiai Interpretation of Statutes 

■S Aljeri Contempt of Court Parliament and Public Servants 
•0 Beotra Law of Forest (Central fc States) 

7 Bbstnagar t Essential Commodities Act (with Central Orders) 

8 Anand J Law of Compromises (2nd Ed 1965 with Supp ) 

0 Mitter i Law of Defamation and Malicious Prosecution 

10 Aiyer Law relating to Sessions Trial, I860 (with Supp) 

11 Sethi i Prevention of Food Adulteration Act and Rules 

12 Consul i Law of Foreigners Passport and Citizenship 

13 Aiyer i Manual of Law Terms and Phrases 

1 4 Chandaki Law of Notices (with Model Forms) 

15 Woodroffe & Amur Ali Law of Evidence, 4 Vols 

16 Venkiah i Law of Prints ft Impressions (Finger Thumb, Palm 

Foot etc ) 

17 SastiJ & Etgg* i Criminal Manual Major Acts (I P C Cr P C 

and Evidence Act) 

18 Sastri ft Bigga i Hindi Criminal Manual, Major Acts (I P C , 

Cr P C and Evidence Act) 

19 Iyengar « Copyright Act 

-20 Kriibnamurtu Police Diaries Statements Reports, InvestigJ 
tion and Arrest 

■21 Bao t Law of Negligence 

22 Varshneyi Bribery and Corruption 1963 (with Supp ) 

23 Yearly Supreme Court Digest 1967 

24 Yearly Supreme Court Digest 1966 

25 Singh i Supreme Court Digest 1950—1965 3 Vols 

20 Cbaudhun Art of Writing Judgments (CIvfl & Criminal with 

Model Judgments) 

27 Chaudhurl i Law of Confessions ft Evidence of Accomplices 

28 _ • - 


3rd Ed. 

6 th Ed. 
3rd Ed 
6 th Ed 
4th Ed 
3rd Ed 


2nd Ed 


29 Dwiyedi i Fatal Accidents Act (Industrial — 

and Legal Representative Suits Act 1963 (wfth 
Supplement) 

30 Sethi i Prevention of Corruption Act ft Criminal Law Amend 

ment Act and Accomplices 1902 (with Supp ) 

31 Chaudhmi i Motor Vehicles Act (with States Amendments and 

Extracts from States Rules and Allied Laws) 

32 Mitter i Law of identification ft Discovery 

33 Aiyer t Law of Practice of Arms and Explosives 

34 Aiyer and Aiyer i Cross Examination 

35 Dutt and Beotra i Defence of India Act and Rules 

36 Beotra i Law of Drugs (Central ft States) (dealing with ali 

legislations relating to drugs and medicines) 

37 Knsbnamurti i Police Powers and Duties 

38 Woodroffe and Ameer AH i Criminal Evidence 

39 Beotra » Law of Cinematograph (Central and States) 

40 Rxui i Fraud and Mistake in Law 

41 Beotra i Lunacy Act (Central ft States) 

42 Desait Ail India Point noted Index of Overruled and Reversed ’ 

Criminal Cases (1811 1905) 

43 Mitter i Police Courts and Investigation 

44 IyeDgari Trade and Merchandise Marks Act (with Rules ft 

Allied Laws) 

45 Cupta i Law of Abetment Criminal Conspiracy ft Constructive 

Liability 

-46 Gaptas Firearms Forensic Ballistics and Jurisprudence 

47 Aiyer > Law of Private Defence 2nd Ed 

48 Beotra i Powers and Duties of Magistrates 

49 Beotra s Indian Oaths Act (with forms) 

50 Singh Cattle Trespass Act 

51 Desai i Index of Overruled and Reversed Ca es, 1811—1961 10th Ed 

52 Acbar & Venkanna , Dowry Prohibition Act 

53 Sethi ft Joihi i Child Marriage Restraint Act 3rd Ed. 


1970 

1970 

1070 

1970 

1970 

1070 

1969 


5th Ed 

3rd Ed 
2nd Ed 
2nd Ed. 
5th Ed 
2nd Ed 
6 th Ed. 
2nd Ed. 
6 th Ed 


12th Ed 1968 6 


2nd Ed. 1968 

2nd Ed 1968 

1908 

2nd Ed. 1908 

1908 
1907 
1967 

2nd Ed 1967 

6 th Ed 1967 

1907 


1965 

1965 

1965 

1965 

1965 


1905 

1905 


Rs 25 00 
Jh 25 00 
Rs 20 0Q 
Ils 35 00 
Rs 30 00 
Rs 25 00 
Rs 25 00 
Rs 13 50 
Rs 12 50 
Rs 30 00 
Rs 2500 
Rs 20 00 
Rs 30 00 
Rs 15 00 
Rs 100 00 

Rs 15 00 
Rs 15 00 


Rs 22 50 
Rs 30 00 
Rs 15 00 
Rs 15 00 
Rs 15 00 
RS 75 00 

Rs 12 50 
Rs 22 50 
Rs 17 50 


1007 

1967 


Rs 20 00 

Rs 40 00 
Rs 12 50 
Rs 22 50 
Rs 45 00 
Rs 20 00 

Rs 27 50 
Rs 17 50 
Rs 30 00 
Rs 13 50 
Rs 20 00 
Rs 8 00 

Rs 7 50 


Rs 22 50 

Rs 15 00 
Rs 15 00 
Rs 22 50 
Rs 13 50 
Rs 6.00 
Rs 7 00 
Rs 17 50 
Rs 5 00 
Rs 500 


Place your order tcith 

LAW BOOK COMPANY 

Sardsr Patel Marg, Post Box No 4 ALLAHABAD -1 
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Asst. Examiner Mr. G. S. PRAKASA RAO deputed to photograph doensaantj when required. 

PLEASE WRITE FOR POSTAL COURSES EN SBSSTJnCAY&JN OF 
(l; HANDWRITING (2) FINGER PRINTS (5; FIRE AUfcSS (FORENSIG BALLISTICS) 


SEPTEMBER 1970 


S, M. T. W. T. F S. 

0 2 3 4 5 
6 7 8 9 50 IS 12 
03 14 IS 86 IT 88 89 
20 21 22 23 24 25 26 
27 28 29 30 


DECEMBER 1970 


S. M. T. W. T. F. S 
8 2 3 4 5 

6 7 8 9 10 81 12 
13 14 15 86 17 18 19 
20 2 ! 22 23 24 25 26 
27 28 29 30 3 ! 


Expert C.T.BHANAGAY, GOVERNMENT CONSULTANT, RAKD/SS PETH, NAGPUR-I. 


• 1970 JULY 

AUGUST 

8. M. T. W. T. F. S. 

8 2 3 4 

5 6 7 3 9 SO 81 
[2 13 84 55 16 17 18 
19 20 21 22 23 24 25 
26 27 28 29 30 38 

S. M. T. W. T. F. S. 
30 38 1 

2 3 4 S 6 7 8 

9 !© n 82 §3 14 85 

86 17 £8 39 28 2i 22 
23 24 25 26 27 28 29 

1970 OCTOBER 

NOVEMBER 

S. U. T. W. T. F. S 

1 2 3 

4 5 6 7 8 9 10 
11 82 13 14 85 16 87 
18 19 20 21 22 23 24 
25 26 27 28 29 30 31 

S. M. T W. T. F 8. 

1 2 3 4 5 6 7 

8 9 10 18 £2 13 14 
85 16 17 88 89 20 2 ? 
22 23 24 25 26 27 28 
29 30 




















-.12 


THE CRIMINAL L\W JOURNAL REPORTS, 1970 JANUARY 


Just Published 


THE 


CRIMINAL PROCEDURE CODE 

BY 

RATANLAE RANCHHODDAS, BA,,li.B 
Advocate ( 0 S ), Bombay Sigh Court 
AND 

DHIRAJLAL KESHAYLAL THAKORE, c a , 
Barruter-at-law 


11th Edition (1969) 

BY 

MANHAR RATANLAL YAKIL, b a , 1L b , 

BamtterM Law, Editor The Bombay Law Beporier 


Pages 875 Price Ra 14 

Thia is a companion volume to the anthors Indian Penal Coda The commentary 
is fully revised m the light of eome tOO new decmons of the Supreme Court and the various 
High Courts 

The text of the Code is brought up to-date and Amendments to the Code made by 
the various States are given below each section of the principal Act 

SOME OPINIONS OF THIS EDITION 

The HonTiIe Mr. N A Mody, Judge High Court, Bombay . “It la a book of 
proved merit and nothing more need be said by way of gilding the lily ' 

The Hon*bIe Mr S I Abhyankar, Judge, High Court , Bombay The publics 
tion has become s standard text book both for Btmlents and lawyers and I am glad several 
succeeding editions would add to Its reputation of an indispensable place on the shelf of any 
lawyer or Judge alike 

The HonTile Mr 0 N Yaidya, Judge. Sigh Court, Bombay "I find this handy 
hook to be Indispensable with its lucid, reliable and up-to-date text commentary and index 
Experience has taught me that It is useful to have a good look into it before consulting 
other more detailed commentary on the Code and the law reports This edition will no 
doubt enhance the prestige and utility of the book to students police lawyers Judges and 
all others who are concerned with the Code" 


THE BOMBAY LAW REPORTER (Private) LT.\, 

“KRISHNA MAHAL" 63 MARINE DRIVE, BOMBAY 20. 
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Manager’s Notice 


1. (a) Owing to the heavy cost of paper and 
printing now-a-days, we are printing only as 
many copies as are actually required and are not 
keeping a large stock of loose parti on hand. 

(b) Moreover, when we send a duplicate part 
to a subscriber, whole year's set is made useless. 
Hence we are obliged to fix the price of duplicate 
parts at Rs. 15/- per part for A I. R. and at 
Ks. 51 - per part for Cr. L. J. and Rs. 41 - for 
L. I. C. 

All prices and charges mentioned in this 
notice are inland prices and charges. 

2. Complaints as to non-receipt of A. I. R., 
Cr. L. J. or L. I. C. monthly parts sent under 
V.P.P. or Regd. Post will not be considered unless 
the complaint regarding A. I.R. reaches the office 
before 25th of the particular month and that of 
Cr. L. J. before 8th of next month and that of 
L. I. C. before 14th of next month. No duplicate 
copy of the part will be supplied free of cost on 
complaints received thereafter. 

Sales Manager : 


3. Despatch of monthly parts under Regd. Post 
ensures safe delivery. 

4. Journal subscriptions are always payable in 

advance. ‘ ‘ 

5. Subscriptions are payable at Nagpur. Pay- 
ment by cheque should include Bank charges 
@ 50 P. per hundred. 

8. When payments to A. I. R. are effected by 
cheque or drafts, it is requested that the same be 
made payable to “The All India Reporter Ltd." 
and not to “Manager, Secretary, Superintendent 
Or Director” thereof. 

7 . Publications are not sold through any agency. 
No bookseller can book orders fo r A. I. R, You 
are requested to advise this office the name of any 
person (other than the duly authorised person) 
who attempts to supply or book orders for A. I. R. 
Authority card has been issued by this office to 
every representative of this institution. The names 
of Representatives appear in A. I. R. Patts occa- 
sionally. 


All India Reporter Ltd., NAGPUR 1. 


OUR REPRESENTATIVES 

1. Below we give list of Representatives of the All India Reporter Ltd., who are working 
in the field. 

2. If any Representative ceases to represent ns, the information will be published in 
these columns 

8. Addresses of Representatives, who are stationary, are given. 


Sales Manager, A. I. ft. Ltd. 

12. K. K. Seth, 2nd Floor, Guru Nanak Niwas 
Ambawadi, AHMEDABAD.6 (Gujarat). 


ff. M. S. Ahuja, M. 3 / 9, Road No. 11, Rajen- 
dranagar, PATNA-16, (Bihar). 

3. Das S. C. 

3. V. R. Erande, 65, Xth Main Road, 18th 
Cross, Malleswaram, BANGALORE-8. 

-4. Hasin Ahmad, H. No. 17-9. 116/2, 
Kurmaguda, HYDERABAD-86 (A. P.), 
Phone No. 52820. 

S. Khanna P. C. 

<3. Khanna S. C., 10/2, Yidyarthi Market, 
Govindnagar, KANPUR (U. P.) 

7. Malhotra R. K. 

3. Malhotra S. L., House No. 890, Adarsha 
Nagar, JULLUNDUR.City (E. Pb.) 

9. Malode P. Y. 

10. S. Lai. 

11. Seth J. K., 8, Ghosh Market, 28, Mahatma 
Gandhi Marg, ALLAHABAD-1 (U. P.) 
Phone No. 8907. 


13. Seth O. K., S-148, Greater Kailash 
New-DELBI-48, Phone No. 78052, 

14. Shaligram N. G. 

15. Shaligram R. G., P-249, Purnadas Road, 
CALCUTTA-29 (W. B) Phono No. 
46-5975. 

16. Sharma P. N., 9-A,New Market, Begum 
Pul, MEERUT (U. P.) 

17. Sushil S, K. 

18. Tahiliani L. C., C/o. All India Reporter 
Ltd., Medows House, Nagmdas Master 
Road, BOMBAY-1 (B. R ) Phone No3. 
Office ; 258047, Residence : 476005. 

19. Verma H. R., 15/50, Char Su Darvaza 
Ghattia Azam Khan, AGRA-8 (U. P.) 


The above representatives are bound by their contracts to attend exclusively to A I. B. 
business and not to book orders or help in booking orders for others or engage in any other 
business. Those who avail themselves of the services of any of the above representatives for 
their own businesses by accepting orders sent by them or by placing orders with them or other, 
wise will bo liable for damages for procuring a breach of contract. 
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Vol I already despatched " Vol II In Press 


An Important Announcement 

A NEW COMMENTARY BY THE A. I. R. 

Commentaries on 



In Fonr Volnmes 

By D. V. CHITALEY 

AND 

S. APPU RAO 

We are glad to announce that A I R is taking out a much 
needed Commentary on the Indian Penal Code (1860), a major Act of 
the Indian Legislature on which a Commentary on the well-known lines 
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LAW COMMISSION OF INDIA 
REYISION OF THE INDIAN PENAL CODE 
QUESTIONNAIRE 


{ From : — Joint Secy, and Legal 
Adviser to the Govt, of 
India, New Delhi.) 

APPLICATION OF THE CODE 

1. Extra-territorial operation of the 
Code in respect of aliens is at present 
confined to offences committed on ships 
or aircraft registered-in India (Section 4). 
Should, this be enlarged in any manner, 
e. g., to offences committed by aliens in 
the service of Government outside India? 

. PUNISHMENTS 

2. The punishments provided in the 
Code are .death, imprisonment for life, 
rigorous and simple imprisonment, for- 
feiture of property and fine. Do you con- 
sider it necessary or desirable to add any 
other punishments, e. g. : 

(a) banishment for a term to a specified 
locality within India ; 

(b) externment for a term from a speci- 
fied locality ; 

(c) corrective labour ; 

(d) imposition of a duty to make 
amends to the victim, by repairing the 
damage done by the offence ; 
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(e) publication of name of the offender 
and details of the offence and sentence ; 

(f) confiscation. 

In respect of what offences or types of 
offences would such punishments be 
appropriate ? 

3. The Code lays down only the maxi- 
mum punishment for offences, and no 
minimum punishment except in very few 
cases. Are you in favour of laying down 
a minimum term of imprisonment for 
any offences ? If so, for what offences ? 

5. Should imprisonment for life as the 
punishment prescribed for some offences 
be replaced by imprisonment for a speci- 
fied long term, e. g. 20 years ? 

5. Have you anv general, suggestions to 
make for a reduction or increase in the 
quantum of punishment for various 
offences under the Code ? 

6. Are you in favour of providing any 
special form of punishment (such as, 
ordering suspension or winding up of 
business), for persistent violations of the 
law by Corporations ? 

7. (a) Where an offence is conjointly 
committed by a group of persons (say. 
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exceeding ten in number) should the 
maximum punishment be higher than the 
maximum prescribed lot that offence? 

(b) For instance should gherao* 
(wrongful restraint by a large group of 
persons) be made a separate offence with 
a severe punishment ? 

(c) Have you any other additions to 
suggest for dealing with violent crimes 
committed bv organised groups or by 
unruly crowds ? 

8 When a person commits an offence 
in a state of intoxication (sell induced) 
should that be made a ground for en 
hanced punishment ? 

9 (a) Do >ou think that there are too 
many provisions in the Code dealing with 
aggravated form of particular offences 
and the law should be simplified in this 
respect ? 

(b) Would it be preferable to give a list 
of aggravating and another of mitigating 
circumstances and provide generally that 
m case of aggravating circumstances the 
ordinary maximum punishment will be 
doubled and in case of mitigating cir 
cumstances it will be halved ? 

GENERAL EXCEPTIONS 

40 Would you allow mistake of law to 
be pleaded either as a defence or as a 
mitigating circumstance for offences 
constituted by contravention ol subordi 
nate legislation such as statutory rules 
bye law s, orders and the like ? 

11 Do you consider that any increase 
is necessary in the minimum age of 
Criminal responsibility which is 7 years 
at present ('ection 82)? If so what should 
it be ? 

12 (a) Should the existing provision 
(section 84) relating to the defence of 
insanity be modified or expanded in any 
way? 

(b) Should the test be related to the 
offender’s incapacity to know that the act 
is wrong or to his incapacity to know 
that it is punishable ? 

(c) Should the defence of insanity be 
available in cases where the offender 
although aware of the wrongful or even 
criminal nature of his act is unable to 
desist from doing it because of his mental 
condition ? 

13 There is at present no right of pri- 
vate defence in cases in which there is 
time to have recourse to the protection of 
public authorities (section 99) Do you 
think thaf this restriction is necessary or 
that it should be removed or that it 
Should be modified? 


it In regard to entrapment cases where 
the Law enforcement officers or their 
agents directly instigate the commission- 
of an offence as distinct from those cases- 
where they merely provide the opportu- 
nity for the commission of the offence 
would you say — 

(a) that the procedure adopted is so 
unfair and unethical that the accused: 
should be deemed not to have committed 
any offence or 

(b) that at any rate a lesser sentence 
should be provided in the Code ? 

ABETMENT AND ATTEMPT 

18 Where a person abets an offence 
by instigating a minor to commit it, 
should the abettor be punishable w ith a 
punishment higher than that prescribed 
for abetment in general ? 

16 Are you in favour of introducing, 
the principle of full vicarious liability of 
the master for an offence committed by a 
servant in the course of his employment 
for the benefit of the master ? 

17 At present preparation to commit 
an offence is by itself an offence in very 
few cases Would it be desirable to in- 
crease this number and if so in respect 
of what types of offences ? 

OFFENCES AGAINST THE STATE 

18 Do you consider that the law rela- 
ting to sedition should be amplified or 
modified ? If so in what respect ? 

OFFENCES AFFECTING THE 
HUMAN BODY 

19 Should euthanasia (or mercy kil- 
ling* as it is popularly called) be exempted 
from punishment either as homicide or as 
abetment of suicide ? 

20 Should there be a provision in the 
Code for punishing a person who drives 
another person by systematic cruel treat- 
ment to commit suicide ? 

21 (a) Should attempt to commit sui- 
cide be punishable at all ? i 

(b) Where a person threatens to put ai* 
end to his life or attempts to do so w itb 
a view to compelling another person or 
authority to do or omit to do anything, 
which that person or authority is not 
bound to do or, as the case ma> be omit 
to do should such act be made punish- 
able ? i 

22 The Code contains a few provisions 

for punishing sexual offences (rape un- 
natural offence etc ) Are any additions 
to or alterations in J these provisions 
necessary ? 1 
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23. (a) Should unnatural offences be 
punishable at all or with heavy sentences 
as provided in section 377 ? 

(b) Should exception be made for cases 
where the offence consists of acts done in 
private between consenting adults ? 

OTHER OFFENCES 

25. (a) Should adultery be punishable 
at all ? 

(b) If so, should the offence be limited 
to men only, as in section 497 ? 

25. (a) Should defamation as at present 
elaborately defined in section 499 be 
punishable at all ? 

(b) Would it be preferable to limit 
criminal defamation to cases where a 


person defames another person (living 
or dead) intending or knowing it to be 
likely that such act will lead to a breach 
of the peace ? 

26. In view of Article 12 of the Univer- 
sal Declaration of Human Rights (1948), 
do you think that the criminal law ought 
to recognise and protect the right of 
privacy, and, if so, what kind of inter- 
ference with that right should, in your 
view, be punishable ? 

LIMITATION FOR 
PROSECUTIONS 

27. Do you consider that there should 
be a statutory period of limitation for 
prosecution for any offences under the 
Code, and, if so, for what offences ? 


CONTEMPT OF COURT AND POWER OF PRESIDING OFFICER 

AND EVIDENCE ACT 

(By Satxsh Chandra Gupta, si. a., ll. b.. Advocate, Moradabad.) 


It will be not out of scope to say that courts 
of Administration of Justice have some pri- 
vileged position and their orders should be 
obeyed and if they are not obeyed, there is 
clear obstructing juBt-ce, which in other words 
is nothing except contempt of court. The 
contempt of court has been widely discussed 
in many decisions but in this small article, I 
will emphasise on the contempt particularly 
its criminal consequences rather than civil. 

From time to time it had been held by high 
judicial pronouncements that a proceeding for 
contempt cannot be regarded as a criminal 
proceeding merely because it ends in impcsmg 
punishment on the oontemner. Contempts have 
been divided brcadly in 2 classes accordmg to 
the purpose which is subserved by the pro- 
ceeding. Oontempt which is punished for dis- 
obedience of on order of the court with a view 
to enforcing the rights of private parties is 
distinguished from the contempt whioh is 
punished for vindicating the dignity of the 
court. The latter is regarded as a oriminal and 
punitive, while the former is regarded as a 
civil and remedial. 

But it should not be forgotten that whatever 
be the purpose of the proceeding, a proceeding 
for punishing contempt has alwayB been re- 
garded as sui generis and of an anomalous 
nature. The proceeding for contempt is not 
regulated by the ordinary law of criminal pro- 
cedure AIR 1952 Nag 180 : 1952 Cri L J 749. 

As held by Allahabad High Court in a recent 
dec sicn reported in AIR 1960 All 281 : 1960 
Cri L J 442, "even civil*contempt when pro- 
ceedings are taken under the Contempt of 
Courts Aot, assumes a quasi-criminal nature.” 


It is no doubt true as provided m section 8 
of .Contempt of Courts Act of 1952, that 
eontempt proceedings are quaBhcrimmal and 
as laid down in AIR 1955 All 638 : 1955 Cri 
L J 1451 "a person who commits contempt of 
court by obstructing the course of justice can. 
not escape punishment by inlerfeiing with 
the contempt proceedings by winning over the 
complainant”. This aspect of oriminal liabi- 
lity m law iB often not understood. 

The Allahabad High Court in AIR 1955 All 
483 : 1955 Cri L J 1223 (Desai and Beg JJ.) 
held : 

“Refusal to accept or evade seivice of a 
summons may not be contempt, but refusal to 
accept or evade service of an mjunctiob order 
iB contempt, because there is a fundamental 
difference between a summons and an injuno. 

tion order To refuse to accept an 

injunction order is to interfere with the coarse 
of justice by refusing to acquire the knowledge 
without which the court’s order CBnnot be 
complied with”. It is submitted that to the 
best of my study this view is not overruled. 

Evidence Act and Contempt and Mode of 
Proof. 

It should also be noted that no provisions of 
Evidence Act are applicable m contempt pro- 
ceeding. The court has to adopt its own pro- 
cedure. It was held m AIR 1955 All 638 : 
1955 Cri L J 145 1 that the court, in contempt 
proceeding 

" is competent to adopt lie own 

procedure for deriving satisfaction, it stands 
to reason that when the law does not prescribe 
manner in which contempt should be brought 
to the notice of the court and when it has not 
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been defined what contempt la, there cannot 
be any Jaw, as to the omu of proof or the 
method of proof in contempt proceedings 

See aleo Halibury e Laws of England 
Volume VIII paragraph 07 It ia therefore not 
tine to eay that contempt moat be proved in 
the manner laid down in Evidence Act, the 
court undoubtedly has to bo satisfied that 
contempt has been committed, but is competent 
to adopt ite own procedure for deriving eatie 
fa tnn 


In cams of crimiral contempt the fa*t3 can 
be proved by affidavits Buie 12 of Chapter 9 
of Bnlee of Court (All) 1955 clearly ebowe and 
allows contempt to be proved through an 
affidavit Since Evidence Act expressly does 
not apply to affidavit proving a fact by affi 
davit ia not barred 


This aspect of procedure finds support from 
the Ruling reported in AIR 1954 All 628 1954 
On Ii J 1141 (FB) whoro it is observed that 
‘Contempt proceedings aro usually decided cn 


the basis of affilavite and it is not illegal to 
find a person guilty on the strength of affi 
davits alone” And keeping in view this the 
correct pro ednre is, as hold m the above 
ruling and which is tbo current Jaw of the 
day that if a court of law bolds a parson 
guilty of contempt on the basis of a l sffilavik 
only, no constitutional right under Article 21 
of the Constitution is infringed further it 
should also be noted that position of a con 
temner and Bocused is different The alleged 
contemner js not and cannot be an accused and 
as held in AIR 1951 Pat 443 62 On L J 658, 
the contemner can always file an affidivit or 
make a statement on oath 

The whole aspect of contempt of court is 
very wide It depends upon particular facts or 
the ease The same thing may be contempt 
under one cironmstaoce and no contempt under 
another circumstance 

Being a wide snbject it requires serious and 
careful study 


A STUDY OF SECTION 279, PENAL CODE YIS-A-YIS SECTIONS 337, 338 
AND 304 A, PENAL CODE 

(By V K Biuniu, Adiocate and Lecturer Govt Law College Indore, (M P )) 

. „ Cfitp AIR 1965 All 190= Similar view was taken in L F Collet 

1965 l Cn L J 524 applicant (accused) v Emperor 1929 Mad W N 395 wherein 
under Ss 279 and 301 A An.ntUrW.na My*r J °brorvesat 

Penal Code and sentenced on each count p 414 as under 

And on appeal the Session, Judge Jtan s! The learned Crown Prosecutor admits 
h-id confirmed the conviction and sen. that the conviction under S 279 Penal 
tpnee passed against him It was contend Code separately could not stand m «>• 
ed inter alia before the High Court that circumstances, if the accused is convict 
a conviction under S 279 Penal Code ed under Ss 337 and 301 A, Penal Code 
ii not justified when the applicant has Accordingly the couviction under :> zjil 
been convicted under S 301 A Penal Penal Code and the sentence of 0 months 
Code which includes the lesser offence” rigorous imprisonment passed under that 
This contention was upheld but as the section are quashed” 

sentences passed on both counts were con- y et ar)0 ther decision taking a similar 

current Ids Lordship did not feel inclined vlcvv ls reported fn (1935) Mad W N 924 
to interfere because applicant practically and in state v Tagdish Madh BLR 1952 Cr 
received no benefit if his conviction and 302 (DB)— a decision of the erstwhile 
sentence under S 279 renal Code were Madhya Bharat High Court— which was 
set aside overruled in a later decision of a Tull 

' ii w o« held at para 20 of the decision Bench of that Court reported m State v 
as under — Gulam Meer AIR 1956 Madh B 141=1956 

Offences defined b> Ss 279 and 2S0 and Cn L J 624 (rB) 

W, and 337 and 335 could be viewed as A contrary view appears in State of 
minor offences included within S 301 A, Biliary Mangalsingh AIR 1953 Pat 56 *=» 
Penal Code’ , . 1953 Cn L J 518 (DB) In that case the 

The Allahabad High Court has thus State’s appeal against acquittal under 
taken a view that an accused when con Ss 279 338 and 301 A Penal Code was 
Meted under S 301-A Penal Code cannot allowed and the respondent’s conviction 
be convicted under S 279 Penal Code or w as recorded on all the counts In Ragb- 
for any other minor offences like S 337 or y an Pillai v State AIR 1954 Tra Co 25 = 
S 333, Penal Code 0, 1954 Cr L J 7 also the accused was held 
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guilty under Ss. 279, 304-A, 337* and 33S, 
Penal Code for rashly driving a loaded 
truck and thereby causing death of one 
person and grievous hurt to three others. 
Apart from the Full Bench case reported 
in AIR 1956 MadhBha 141 (FB), Bombay, 
Madras and Rajasthan High Courts take 
the view that offences under S. 279 on 
the one hand and Ss. 337 or 333 on the 
other are distinct in their nature and 
character. State v. P. S. Karmalkar Pra- 
bhakar, AIR 1960 Bom 269 = 1960 Cr L J 
814; AIR 1953 Mad 286=1958 Cr L J 775 
and Madhosingh v. State, 1961 Raj L W 
404. 

When the learned Judges of the High 
Courts do not take the same view of the 
matter under present discussion, it is not 
possible to say categorically that this or 
that view is the correct one. However, in 
my humble opinion the view taken in the 
decisions of Bihar, Bombay, Patna and the 
later decision of Madras High Court lay 
down the correct law. 

My reasons for the humble view I take 
are as under : — 

4. The scheme of the Indian Penal Code 
suggests that offences under S. 279 on the 
one hand and Ss. 337, 338 and 304-A, Penal 
Code on the other are different in their 
nature and character. 

Section 279, Penal Code 'finds place in 
Chapter XIV and may be classified as “an 
offence affecting the public safety” where- 

*Incidentally, it may also be mentioned here that 
their Lordships who constituted the Division 
Bench in _AIB 1954 Tra Co. 25 erred in confirm- 
ing conviction of the accused applicant under 
S. 337, Penal Code also. In that caaejno simple 
hurt was shown to have been caused to any per- 
son and the accused applicant wa3 convicted 
under S. 338, Penal Code already which includ- 
ed the minor offence under S 337, Penal Code. 
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as, offences under Ss. 337, 333 and 304-A, 
Penal Code find place in Chapter XVI 
which speaks “of offences affecting the 
human body”. Thus, hurt — simple or griev- 
ous is as much an offence against human 
body as homicide by rashness or negli- 
gence contemplated under S. 304-A falling 
under Chapter XVI. 

To put it differently, offences under S. 337 
or 338, Penal Code involve hurt — simple or 
grievous — to any person, and S. 304 A 
also involves hurt to any person with the 
only difference that it proves fatal. But 
S. 279 is a distinct offence and a person 
can be separately convicted on a charge 
under S. 279, Penal Code. 

2. Section 279, Penal Code cannot be 
called a minor offence included in Ss.304-A, 
337 or 338, Penal Code because all the 
ingredients of S. 279, Penal Code are not 
included in the latter class of offences. 
Whereas S. 279, Penal Code prohibits 
and makes punishable mere rash or negli- 
gent driving on a public way only, 
Ss. 337, 333 and 304-A, Penal Code make 
culpable rashness or negligence punish- 
able if hurt is actually caused whether on 
a public way or at any other place. 

3. Section 279 cannot be called a minor 
offence included in S. 337 or S. 333 be- 
cause the former section provides heavier 
fine; maximum limit of fine provided 
under the former section is double the 
maximum limit in the latter sections. 
Sections 337 and 333 are thus not aggra- 
vated forms of S. 279, Penal Code. 

4. Section 279 cannot be included in 

S. 337 or S. 338, Penal Code, because of- 
fences under Ss. 337 and 33S are com- 
poundable in nature whereas the offence 
under S. 279, Penal Code is non-com- 
poundable. 


ON BAIL 

(By Sudhamoy Banekji, Advocate, Midnapore (W. B.)) 


However much some of us in India 
may express dislike against the English 
language, and the English people, we 
cannot forget for a moment that the 
system of administration of justice as 
introduced by the British Government in 
India, has been retained by us in toto In 
that system personal liberty was held to 
be of utmost importance and it was not 
to be curtailed except for compelling 
reasons. Unlike in some other countries 
in the world, 'presumption of innocence 
of an accused was a starting point in 


every criminal trial. It is always the duty 
of the prosecution to remove that pro- 
tecting coat of presumption of innocence 
of the accused, completely before the 
accused can be held guilty and be con- 
victed -and sentenced. The slightest re- 
asonable doubt in the case for prosecution 
entitles its rejection in toto by the Court 
and the accused is entitled to clean ac- 
quittal. . 

This well-recognised and time-honour- 
ed principle in the. British system of cri- 
minal trials is based on a recognition of 
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the inherent right of everybody to retain 
his or her birth right to personal liberty 
This personal liberty could be curtailed 
only when it became unavoidably neces- 
sary in the greater interest of the society 
ana to facilitate unhampered trials m 
Court Greater interest of the Society may 
very well require and justify detention in 
Hajat of such person who may reasonably 
be considered by a Court to be pnma 
facie guilty of a deliberate murder for 
which death sentence is prescribed in 
law Unhampered trial in Court may also 
demand and justify detention in Hajat of 
such persons who 'are pnma facie likely 
to abscond and thereby delay or defeat 
their trial m Court jExcept for such com- 
pelling reason bail -should not be refused 
to any accused And this is what we found 
repeatedly pronounced in numerous judt 
dal decisions in India These decisions 
used to be honoured and followed strictly 
by trial Courts upto 19 17 and for some 
■years thereafter But in the present times 
we haven sad experience of our learned 
Magistrates and Judges paying no heed to 
these salutory time honoured principles 
land they generally refuse bail to the 
accused This can be described as arbi 
irary It also exhibits a complete denial 
of the fundamental guarantee of personal 
liberty except according to procedure 
established by law ’ — as adumbrated in 
Article 21 of the Indian Constitution 
It was held in quite a number of 
•rulings of the Hon ble High Courts in 
India that — granting of bail was the 
genera] principle and j obey rather than 
Its refusal which demands spine excep- 
tional and compelling reason to justify the 
refusal But we find now a days quite the 
opposite state of affairs 


We may unhesitatingly say that this 
sort of refusal of b3il is quite shocking to 
the legal conscience and our learned 
Judges would do real good if they can be 
more generous and mindful of the spirit of 
the law Poor accused persons may not 
naturally be able to go upto the Hon’ble 
High Court for redress and relief The 
learned lower Courts should not forget or 
ignore the sanctity of personal liberty to 
which everybody is ordinarily entitled 
under the law as it is 

I remember an occasion of the past 
when we had ICS District & Sessions 
Judges One learned ICS Judge rather 
lightly asked me when I requested him to 
fix a short date for hearing of the bail 
application — why is your client so 
anxious to come out from jail quickly?" 
My respectful reply was — 'How can I 
conv ince your Honour about it as your 
Honour had never the misfortune of ex 
periencinc life in Tail ? The learned 
Judge took this reply m good spirit and 
fixed a much shorter date as prayed for 
for hearing of the matter On another oc- 
casion a barrister Judge asked the Public 
Prosecutor during the hearing of a bail 
matter how and why the undertrial ac 
cused would be kept behind the prison- 
bar when he was still to be presumed 
innocent under the law ? And he readily 
granted bail 

As we lawyers are recognised to bo 
inseparable part of the Court and un 
avoidably necessary for the administra- 
tion of justice I send my views for pub 
lication with all due respect to Courts 
concerned Let us have a brighter pros 
pect in the administration of criminal law 
in our Courts 


CAN A PUBLIC PROSECUTOR DEFEND AN ACCUSED PERSON? 


(Sir D G Mhiiskar b a 
In this part of the country there is a 
practice of Public Prosecutors being en 
gaged to defend accused persons when 
they are Government officials 
This practice is against Law because — 
(1) All prosecutions are on behalf of the 
State In Halsbury’s Laws of England 
3rd Edition Vol 10 page 272 it has been 
observed — , 

Legal punishment is punishment 
awarded in a process which is instituted 
at the suit of the Crown standing forward 
as a Prosecutor on behalf of the subject 
on Public grounds ” 


(Hova) Lt b , Sholapur ) 

A foot note further says — 

Any private person in the absence of 
statutory provisions to the contrary can 
commence a Criminal prosecution, but 
the prosecution is always at the suit of 
the Crown Hence it is that the Criminal 
proceedings were called pleas of the 
Crown ’ 

Tins principle is followed in Queen 
Empress v Murarji Gokuldas ILR 13 
Bom p 339 w here it is observ ed — 

* It mast be remembered that all offences 
■affected the public as w ejl as the injured 
and that xn all prosecutions the Crown is 
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&he prosecutor- The proceeding is always 
treated as a proceeding between the 
Crown and the accused. The Crown 
(either proceeds itself or lends its name. 
The offence is dealt with as an invasion 
■of public peace and not mere contention 
ibetween complainant and the accused” 
In Mahadevlal v. Dhanraj Maisri, 12 
Calcutta Weekly Notes, 750, it is ob- 
served: — 

“The Prosecutor in all Criminal cases is 
the Crown.” 

Shri Seerwai in his commentaries on 
the Constitution of the India says on 
p 202 — lines 1 to 5 as under: — 

“Also in the administration of Criminal 
•Law all prosecutions are by the State 
and this is so even when a prosecution 
.arises from a private complaint.” 

Now the Public Prosecutor being an 
agent of the State could not act against 
the interest of the State. The prosecution 
is always in the interest of the State 
The word Public Prosecutor is defined 
in S. 4 (t). Criminal P. C — 

“He is appointed by the Government in 
<exercise of the poweis vested in them by 
S. 492, Criminal P. C. and he is always to 
•conduct the prosecution on behalf of the 
State. He is thus a creature of Law and 
mot of Government. His duties are laid 
■down in Ss. 4, 270, 422, 492, 493 & 494 & 
495 of the Criminal P. C ” 

They will show that a Public Pro- 
-secutor has always to prosecute because 
the interests of the State lie that way only 
Then S. 340, Criminal P. C. will show 
Ahat the accused is entitled to be defended 
by a Pleader of Iiis choice It does not 
■say that he could be defended by a Public 
Prosecutor. 

Tbe word ‘Pleaded has been defined in 
:S. 4 (r) separately. This will also go to 
show that the Code defined the duties of 
the Public Prosecutor as being separate 
from that of a Pleader. 

As a judge or Magistrate is appointed by 
the Government under S. 6 of the Cri- 
minal P. C. so also a Public Prosecutor is 
-appointed by Government under S. 492, 
Criminal P. C. So the power flows to the 
"Government from an enactment of the 
Central Government. Government may 
-appoint a Judge, the Magistrate and the 
Public Prosecutor; but they cannot lay 
-down their duties because they have been 
laid down by a Law i.e. Criminal P. C. 

So the premise that a Public Prosecutor 
anust always be a Prosecutor nnd can 
■never defend is established. He may be an 


Advocate holding a Sanad; but as long as 
his appointment as a Public Prosecutor 
is not cancelled or suspended he cannot 
act as an Advocate on behalf of any ac- 
cused be he a Police Officer or another 
high Government Official. 

This idea is reinforced m sub-r. 5 of 

R. 5 of the Bombay Law Officers Rules. 
It begins by saying that a Public Pro- 
secutor shall not act on behalf of the 
accused. 

But the Rule further says that with the 
permission of the District Magistrate or 
the Legal Remembrancer, he may defend 
an accused person. 

This portion of the Rule is void as I 
shall presently show: — 

This Rule is made under sub-s. 2 of 

S. 241 of the Government of India Act of 
1935. Rules 1 to 27 are statutory rules and 
other rules are rules for the conduct of 
legal affairs of the Government 

We, therefore, are bound by R. 5 sub-r 5; 
but that Rule is made by the Governor of 
Bombay in exercise of the powers given 
to him for regulating the conditions of 
service of all officers including Law Offi- 
cers. Governor is thus a delegate and his 
power is only to frame rules foi condi- 
tions of service He could, therefoie, lay 
down the period of his appointment, the 
fees which he may get at the station and 
out of the station. He can also provide 
that a Public Piosecutor shall take no part 
in the elections. He can also provide for 
the leave, suspension and dismissal of the 
Public Prosecutor. He cannot lay down 
the duties of the Public Prosecutor be- 
cause they aie laid down by a Central 
Act i e. Criminal P. C. 

So when the Governor says that the 
Public Prosecutor can defend an accused 
he is laying down a rule which conflicts 
with the Rule in the Criminal P. C This 
part of sub-r. 5 is in the first place in 
excess of the rule-making power of the 
Governor and, therefore, that part of the 
Rule is void. 

The second objection to the Rule*is that 
this Rule is a State Legislation and again 
a delegated legislation. That Rule is re- 
pugnant to the Law laid down in the 
Criminal P. C. which is a Law laid down 
by the Sovereign Body i.e. the Parliament 
If the Criminal P. C lays down that the 
Public Prosecutor shall ulw ays act on 
behalf of the State then to make him 
defend an accused person would be viola- 
ting the rules of the Criminal P. C. 

’ When a State Law — delegated legisla- 
tion — is repugnant to the Law of the Par- 
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hament the latter must always prevail in <m accused person either as a Public Pro- 
view of Art 254 of the Constitution secutor or as a Private Advocate that trial 
Therefore it follows that in a trial where Will not be proper It will be against the 
the Public Prosecutor is allowed to defend Constitution 


REFORMS IN CRIMINAL LAW 1 

(By R Dbb (Assistant Director, Law and Sociology National Poltce 


Academy, Abu 

THE NEED FOR REFORM OF THE 
CRIMINAL LAW 

In a society governed by the concept 
of Rule of Law it is no doubt necessary 
to protect the accused with a certain 
amount of minimum safeguards but at 
the same time it is also incumbent to see 
that justice is done to the aggrieved 
citizen by successfully bringing the male- 
factor to book, And if for achieving this 
end the law both substantive and proce 
dural requires to be modified a progres. 
sive society having due regard for the 
larger social good should not hesitate to 
carry out such necessary reforms in order 
to make the law an effective instrument 
of social justice Keeping the above 
background in view let us now examine 
what are the mmmum requirements on 
this score 

Reform of the Criminal Law is a vast 
subject by itself and can hardly be treated 
exhaustively within ,the given scope of a 
small article However an attempt has 
been made in the succeeding paragraphs 
to highlight some of the important aspects 
of this question 

REFORM OF THE SUBSTANTIVE 
CRIMINAL LAW 

Without going into details one could 
perhaps say agreeing with the report of 
the Santhanam Committee on the preven 
tion of corruption that the Indian Penal 
Code though a very comprehensive com- 
pilation does not fully meet the require- 
ments of the Indian society after a cen 
tury of its codification It does not cover 
many segments of our social and economic 
life with which we are required to con 
tend today (I) Though many of these 
hitherto uncovered fields have since been 
covered by piecemeal legislation after 
independence jet the need exists to 
codify them at one place in the- form of 
one or two separate chapters ,in the body 
of the main penal law of India Thus 
anti social acts which could be described 


1 Ilf pert of the S»ntkr.»ra Coa suttee on Prefen 
lion cf Corruption, M. U A., Gtrrernmenl cf 
India 19v3i p 55 


(Rajasthan) ) 

as economic offences like profiteering 
black-marketing hoarding adulteration 
of food-stuffs and drugs trafficking in 
licences and permits tax evasion usury, 
violation of the rules regarding foreign 
exchange etc could be grouped in one- 
chapter in the body of the Indian Penal! 
Code under head 'Economic Offences’ 
Similarly social vices like corruption 
casteism untouchabihtv trafficking m 
women and children and a host of sucb 
other things could be grouped together 
under a single chapter entitled Social* 
Offences” m the Indian Penal Code itself- 
Multiplicity of laws like multiplicity of 
charges is highly misleading and adds to 
the difficulties of the common man the- 
accused and perhaps the advocates on. 
either side Deprecating such a state of 
things in regard to English law Lord 
Gardiner in his capacity as the Lord 
Chancellor of England once safd that i£ 
a layman wanted to see his position under 
housing and tenant laws he needed to look 
through 54 Acts of Parliament then through 
hundreds of statutory rules and w hen he- 
had done that he was left to read through 
the reported cases According to a news- 
paper report the greatest ambition of 
Lord Gardiner was, therefore to be 3ble- 
to hold one single volume and pronounces 
' Here are the laws of England ” Address- 
ing the Law Society of Ranchi Mr Jus- 
tice S C Misra of the Patna High Court 
too remarked that the law was so baffl- 
ing that few among the uninitiated could 
hope to understand or apply the law to 
their own affairs with a reasonable de- 
gree of certainty and yet there w as the 
well settled legal maxim that lgnorance- 
of law was no excuse ( 2 ) So it is high time 
that an attempt is made to codify m- 
simple language the bulk of the impor- 
tant penal Jaws of India at one place 

REFORM OF,THE LAW Or CRI- 
« MINAL PROCEDURE 

It is perhaps m the field of procedural 
law particularly the police procedural 

2 Mr Joitiea S C Hum law A the I^yrasn AIR 
I9t2 Jcnr 3B (37) 
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• law relating to investigation and detec- 
! tion of offences .that most of the reforms 
: are called for. The distinction between 
cognizable' and non-cogmzable offences 
seems to be an outmoded one and needs 
to be done away with, if not completely, 
at least in regard to offences affecting law 
and order and general well-being of the 
community. Such a distinction does not 
seem to occur in the occidental countries 
including the United States of America, 
where the police give quick relief to the 
aggrieved citizens both in petty and 
serious cases. This categorisation appears 
to have been introduced by an alien gov- 
ernment with a view to economise gov- 
ernment expenditure on police.(3) Ano- 
ther reason behind this distinction might 
have been that most of the non-cognizable 
offences did not affect society at large 
and as such police intervention was not 
considered necessary. The aggrieved in- 
dividual was, therefore, asked to seek his 
redress in a Court of law. These argu- 
ments are hardly tenable in a Welfare 
State. When the socio-economic policies 
of the modern state have progressively 
urged the state to give up its nineteenth 
centuary philosophy of “laissez-faire” 
and induced it to give protection to the 
economically backward classes against 
exploitation,(4) it is not understood why 
a citizen aggrived by an offence, even 
though of a so-called • relatively minor 
nature (but all non-cognizable offences 
are not so), should be asked to waste his 
own money, time and energy in trying 
to seek justice from a Court of law by 
employing his own lawyer, especially in 
days when jurists all over the world are 
thinking of giving free legal aid even to 
the accused 

Moreover, it is a matter of surprise to 
the layman that when he goes to the near- 
by police-station — the visible State machi- 
nery for maintaining law and order — 
with complaints of minor law violations, 
he is told to knock at the door of a distant 
Court. He naturally feels that the police 
are remiss in the performance of their 
duty or are taking the side of the accused. 
And such an impression further bedevils 
the already none-too-happy police-public 
relationship. From sociological point of 
view as well, it is difficult to appreciate 
the rationale behind this distinction. A 
person who risks the lives of hundreds of 
persons by disobeying the quarantine rule 

3. Biroo v. State, AIR I960 All 609 : 1960 Cri h J 

1059. ' * - " 

4. P. B. Gajendragadfear, _C. J. of 'India: Barr, 

Liberty and Social justice, 1965, pp 63-64. 


(S.'271 1. P. C.) or selling noxious food. 
(S. 273 I P. C.) or adulterating food, drink 
or drug (Ss. 272, 274, and 275 I.P.C), com- 
mits only a non-cognizable offence, while 
a person who causes a slight injury to a 
single individual with the tip of a pen- 
knife is guilty of a cognizable offence (5)- 

Maintenance of law and order through 
the effective administration of criminal 
justice ought to be entirely a State res- 
ponsibility. In this view of things even, 
in regard to the so-called minor offences 
involving breaches of the peace and conse- 
quently of established social order, the 
State must take upon itself the role of the 
prosecutor, for, if such minor violations 
"of the law go unpunished, they, in the 
Tong run, produce a much greater confla- 
gration (6) Even an eminent jurist of the 
stature of Salmond felt that “only when 
the criminal has to answer for his deed to 
the State itself will true criminal law be 
successfully established and maintain- 
ed.^) Offences worthy of punishment 
should thus cease to be matters between, 
private persons and become matters be- 
tween the wrong-doers and the com- 
munity at large (8) 

(a) Enlargement of the scope of cognizable- 
offences. 

In the light of the foregoing discussion, 
it is suggested that this distinction be- 
tween cognizable and non-cognizable 
offences be done away with completely. 
If that is not considered feasible at this- 
stage, at least the non-cognizable offences 
which directly or indirectly affect the law 
and order situation or have a pernicious 
effect on society at large, be made cogniz- 
able by amending the Code of Criminal 
Procedure. In this context, without trying, 
to be exhaustive, one could perhaps men- 
tion Ss. 153A, 155, 156, 160, 186, 1SS, 189. 
190, 202, 264, 265, 271, 272, 273, 274, 275. 
276,278,284, 288, 290, 295A, 298, 323, 352. 
355, 370, 384-389, 434, 468, 471,477A, 482, 
484, 486, 487, 493, 498, 504, 505, 506, 507, 
509, and 510 of the Indian Penal Code, 
by way of example, 

(b) Amendment of the Law relating to Investi- 
gation as suggested by the Law Commission of 
1955 : 

The law relating to police investigation, 
as contained in the Code of Criminal 1 

5. Han Singh Goar : Penal Law of India, 1963, 
Yol. 11, p. 1635. . 

G. Fora case of this nature a reference is invited to 
Baladin v. State of U. P., AIR 1956 S C IBlv^ 
1956 Cri L J 345. ' 

- -7.- Salmond : On Jurisprudence, 11th Edn. 1957. 
p. 114. 

8. Ibid. 
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Procedure also needs to be amended to 
make it more effective and foolproof In 
this connection some of the weighty re- 
commendations of the Law Commission 
of India as mentioned below ought to be 
given effect to without further delay 
(i) When a police officer records a state 
ment under S 1G1 of the Criminal Pro- 
cedure Code the person making the state 
ment if he is able to read it for himself 
should be required to read what has been 
recorded and sign and date it and certify 
that it is a correct record of his statement 
(n) The law should be amended so as to 
provide that the investigating officer 
should record the statement'of every per 
son whom the prosecution proposes to era. 
mine as a witness and that the statement 
should as far as possible be in the wit 
ness’s on n words 

(in) Section 103 of the Criminal Proce 
■dure Code may be amended so as to per 
mit the officer conducting a search to call 
as witnesses even persons not residing in 
the locality 

(iv) Section 167 of the Criminal Proce 
dure Code should be amended to enable a 
Magistrate to remand an accused into 
custody for a period exceeding fifteen 
days if investigation is not completed 
within that period The law should how- 
■ever also fix a maximum period beyond 
-which such a remand cannot be granted 

(v) The duty of supplying copies of 
statements of witnesses documents and 
the like to the accused should be placed 
upon the Court and not upon the police 

(\ i) In cases w here the documents to be 
supplied to the accused are voluminous 
*he Court might be empowered to dispense 
v, ith such supply and instead allow the 
-avmivL'u , .mu , ihv»rumivei , iti* iUVpetV dWnr 
in Court (9) 

(c) Suggestions for further Amendment of 
4he Police Procedural Law 

(i) Section 161 Criminal P 0 
At present it is no offence in this coun- 
try to make a deliberately false statement 
before the inv estigating officer, for the 
corresponding penal section i e S 193 
•of the Indian Penal Code punishes making 
«f a false statement only when there is an 
obligation to state the truth Section 161 
«(2) Criminal P C merely lays down that 
a person who is being examined by a 
police-officer in course ol an investigation 
' shall be bound to answer all questions” 
relating to the case under investigation 

=3 Fourteenth Report ef the Li» Coaanusion cf 
Jadu, 19^3 YcU II, pp 783-761 


other than questions the answer to which 
would have a tendency to expose him to 
a criminal charge or to a penalty or for 
feiture Since the word truly” does not 
figure in S 161 (2) Criminal P C after 
the word answer” the penal provision 
contained in S 179 Penal Code does not 
also have any application in regard to a 
case of refusal to answer questions put 
by the investigating officer m course of 
the investigation This indeed is a senoos 
lacuna in the police procedural law and 
it only encourages unscrupulous wit 
nesses to lie with impunity Moreover, 
such witnesses can state one thing to the 
investigating officer and quite a different 
thing to the trial Court (10) In its present 
form the section thus fails to curb the 
vice of perjury which is rather wide 
spread in this country and indirectly 
hampers the cause of investigation If the 
purpose of an investigation is to find out 
the truth and if it is the duty of a citizen 
to assist in the discovery of that truth by 
honestly supplying the information in his 
possession tne section needs to be amend 
ed forthwith bv inserting the word truly” 
after the word answer’ so as to make 
it incumbent on every w itness to state 
the truth and thus help in the adminis 
tration of justice Certainly the State 
cannot tell the citizens that we have 
appointed a police force for the preven 
tion and detection of offences but you 
have no legal duty to co operate with it 
by telling the truth It is like saying I 
have passed a statute but I do not propose 
to abide by it ’(11) If some members of 
the police force are found remiss or 
wanting the remedy lies not in stigmatis- 
ing the entire force nor in making the 
force ineffective but in taking stern 
ituiYuir duAh ibgtn’ arm 1 ubpinVinumt'd 
against these defaulting members Such 
an amendment should not however be 
made operative in the case of an accused 
as he cannot be compelled to be a w ltness 
against himself (12) 


(tt) Section 162 Criminal P C 
This section as it now stands can only 
be used by the accused to contradict a 
witness for the prosecution with refer- 
ence to his previous statement recorded 
by the investigating officer under S 161 
Criminal P C In the same manner w ith 


10 Btatect Emin Mitkose AIR 1963 Ktt 133 

3963 (1) Cri L J 610 

11 State r Eeshab ChanJr* A1B 1962 Cal 339 
t 1963 (21 Cn L J 33 (Per P B Mukbarji 3 ) 

12 Art 20 (3) Constitution o! India Stated Bom 

bay t Kathi Kala AIR 1961 SC 1803 , 1961 f* 
Crt L J 856 1 { , j 
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the permission of the Court the prosecu- 
tion too can, as and when necessary, con- 
tradict its own witness with reference to 
such a statement. Thus, this section can- 
mot be used either by the defence or by 
the prosecution to contradict a witness 
who though examined by the police at the 
stage of investigation, is not examined by 
the prosecution as a witness in court. 
This means if such a witness comes on 
behalf of the defence, neither party will 
be in a position to show by means of cross- 
examination that he is resiling from his 
original statement before the poIice.(13) 
This further signifies that the veracity of 
such a defence witness cannot be chal- 
lenged successfully as he is “not a witness 
for the prosecution ” This argument also 
holds good with equal force even if such 
a witness comes as a Court witness under 
S. 540, Criminal P’ C.(14) So this glaring 
■defect needs to be remedied. 

Another grave shortcoming of this sec- 
tion is that it runs counter to the provi- 
sions of S. 157 of the Indian Evidence Act 
which permits a yiarty to use the ' former 
•statement of a witness to corroborate his 
latter testimony in Court. It only means 
that the evidence which could have 
shown the consistency of conduct of the 
witness and -thus enhanced his credi- 
bility, has to be shut out completely from 
the Court 'this is certainly not conducive 
to the administration of justice How 
many times have we not noticed a bewil- 
dered villager pointing an accusing finger 
to the investigating officer and saying, 
“so many witnesses testified to the occur- 
rence in your very presence and even the 
accused admitted his guilt and yet he has 
gone scot-free,” But does the innocent 
.villager know that neither the statement 
-of the witness, nor the statement of the 
accused, far less his confession before the 
police, goes in evidence before a Court of 
law and the mistrust of the police though 
conceived more than a century ago con- 
tinues as strongly as ever before even in 
the changed circumstances of today? It 
is, therefore, suggested that even though 
a confession to an investigating officer 
below the rank of a gazetted officer is not 
made admissible (and that is the lecom- 
xnendation of the Law Commission), yet 
it is high time that this section was 
amended to admit statements of witnesses 
before the inves tigating police as corro- 

13. Lasman Kalu v. State oi Maharashtra, AIK 19SS 
SC 1390 : 1963 Cn L J 1617. 

34. Bhopal v. Emperor, (1940) 44 Cal W K 451; 
Gnraditta v. Emperor, AIR 1927 Bah 713 t 23 
Cri L J 823. 
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borative evidence on behalf of either 
party. 

Similarly, the non-confessional state- 
ment of the accused before the investigat- 
ing police which often represents the 
truth on first blush of events and shows 
his untutored line of defence, should be 
allowed to go in evidence for either party. 
Commenting on this aspect of the matter 
Mr. Justice Mack observed in Sitaram- 
ayya’s case that the shutting out under 
S. 162, Criminal P. C., of what the accused 
tells a police-officer when first questioned, 
opens the way for all kinds of statements 
being made in the committing magis- 
trate’s Court and also at the trial in con- 
formity with advised lines of defence, 
which are, of course, impossible to verify 
and places the prosecution (or should we 
say truth and justice) at a great disadvan- 
tage^ 15) Iu view of the existing state 
of the law, the learned judge, therefore, 
advised the police to take the accused 
befoie a Magistrate, whether he makes 
a confession or not, and have a statement 
recorded under S 164, Criminal P C., so 
that the accused person can be fixed to 
one explanation when placed in a position 
which becomes incriminating unless he 
can offer a satisfactory account for his 
behaviour. 

REFORM OF THE LAW OF EVIDENCE 
(a) Section 25, Evidence Act. 

This section makes all confessions be- 
fore a police-officei inadmissible in evi- 
dence and this would be so even if the 
Inspector-Geneial of Police were to 
record a confession by his own hand. 
Apart from being a permanent blot on 
the police, it often shuts out valuable 
evidence and leads to failure of justice 
and undeserved acquittals to the bewil- 
derment of the common man (16) The 
position on this score is, however, entirely 
different in England where confession 
before any police-officer, even of the rank 
of a constable, would be perfectly admis- 
sible in evidence It is not known why 
even after two decades of independence 
and inspite of the existence of an inde- 
pendent and vigilant judiciary a little 
more of trust cannot still be placed in 
the cent percent national police-forces 
of today. Moreover, the Indian Police is 
not just the same as it was a few decades 
ago Its higher ranks are manned by 

15. In ro, Sltaramayya, AIK 1953 Mad Cl : 1953 Crl 

L J 245. 

TO. For a case oi this nature sk Agbnoo Kagc3ia v. 

Bihar State, A I B 1966 B C 119. 
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o (Beers who generally have not only the 
benefits of the highest liaberal education 
available in the country, but in most 
cases come through a stiff competitive 
examination And those w ho go up to its 
gazetted ranks from the subordinate 
cadre would hardly go up the ladder if 
they were officers of the type who had 
been indulging in questionable methods 
in the investigation of cases 
Even in regard to the officers of the 
subordinate ranks the position has mate- 
rially changed from what it used to be a 
few years ago In many States of India 
graduates and even double graduates from 
respectable families are now joining the 
cadre of the investigating officers as sub- 
inspectors of police In the circumst 
stances it is indeed demoralising to a 
sophisticated person to know that the 
moment he joins the service of the State 
as one of the guardians of the public 
peace his reputation in the e> e of the 
law should go down to such an extent 
that what a person has stated to him 
even absolutely voluntarily should not go 
in evidence at all Perhaps this is not 
the best way to promote either self res- 
pect or a sense of responsibility amongst 
the officers of the investigating cadre 
Trust begets trust and it is high time 
that some trust was plated in the Indian 
Police in this matter In the case of 
Mothai Thevar Mr Justice Mack of the 
Hon’ble Madras High Court observed I 
should like to give expression for what it 
is worth to the view which I have had 
for sometime that the distrust and appre 
hensions of the police founded on condi 
tions of lack of education character and 
integrity amongst the subordinate police 
in lS72uo not exist today at any rate in the 
same degree and that the time has come 
for a modification of these three sections’ 
(1 e Ss 25 26 and 27 Evidence Act) and 
S 162 Criminal P C and the bringing 
of the law relating to confession more 
into line with that of the United Kingdom 
which permits a police-officer to say in 
evidence what an accused person told 
him at the time of his arrest but rigorously 
shuts out any confession which the Court 
has no reason to think was not made 
voluntarily It Is my view that there 
moval of these shackles from police 
testimony is necessary if they are to be 
evolved into a responsible force* deserv- 
ing of the confidence of the public the 
Barund theOwrts— whf circa n-be relied 
upon to deal severely with any police- 
officer found guilty of concocting a con 
fesslon or giving false evidence in this 


direction’ — (Italics mine here in single 
quotation Ed )fl7) 

The Law Commission of India too has 
recommended that confessions made to 
gazetted police officers in Presidency 
towns or in other places of like import 
tance in cases investigated by them 
shouldbe made admissible m evidence (IS) 
It is however felt that this relaxation in 
favour of admissibility of confessions be. 
fore gazetted police officers should be ex- 
tended everywhere irrespective of th$ 
fact w hether the concerned cases are in 
vestigated by them or not There might 
be some reason for saying that when a 
gazetted officer personally investigates a 
case he mav be interested in the outcome 
of it but there can be none at all if the 
case is not investigated by him It is to 
be hoped that in view of the changed cu 
cumstances better training facilities and 
superior quality of personnel now progres 
sively manning even the lower investtgac 
mg cadre of the police in this country 
voluntary confessions to officers of and 
above the rank of sub inspector of police 
would be made admissible in evidence in 
not too distant a future And even if there 
is still some reluctance to give this power 
immediately to officers of the rank of sub 
inspector of police at least confessions 
made before superior officers of and above 
the rank of Deputy Superintendent of 
Police should be made admissible Jn 
evidence without further delay 

(b) Section 27, Evidence Act 
This section as it now stands bars the 
admissibility of a statement within the 
meaning oi S 27 Evidence Act even if 
such a statement leads to the discovery of 
a fact unless the person making the state- 
ment was in fact in police custody at 
the time of making such statement 
Though judicial decisions have given a 
most extended meaning to the expression 
police custody” and held that whenever 
an accused appears before a police officer 
and makes an incriminating statement 
he is deemed to be m police custody (19) 
yet the legal position remains as puzzling 
as ever before In Durlav’s case Rankin 

17 in re Mcttai Therar, AIB 19-2 JIad 535 19-2 
Cnhi 1210 

»S Bejvrt oi the La» Co*jnj*iicn of India 19-8, 
Tel II, p 7C3 

19 State cl D--P r Deomen Upadhya, AIB 1960SC 
1125=1960 Cri L J 1501 Santokbi t Etnptror, 
AIT 1923 Pal 149 (SB) - Legal Remembrance/ r 
lain, AIR 1922 Cal 842=22 Cn L J 562 In re, 
Ramcbandra, AIB 1960 Had 191 *= i960 Cr L J 
616. 
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observed, “There might be reason in 
saying that if a man is in custody, what 
he may have said cannot be admitted in 
evidence, but there can be none at all in 
saying that it is inadmissible m evidence 
against him because he is not m cus- 
tody” (20) Though the Supreme Court has 
rehabilitated S. 27 of the Evidence Act by 
its decision in Deoman Upadhya’s case, 
yet this paradox pointed out by Rankin, 
J., has not so far been resolved by appro- 
priate legislative action (21) Without go- 
ing into the long legislative history of 
this section, suffice it to say that the sec- 
tion in question should be so recast as to 
make all statements leading to the dis- 
covery of facts admissible in evidence 
whether the person making the statement 
is at liberty or in police custody. The 
class of persons giving such information 
to the police without surrending them- 
selves to custody, e. g , by means of a 
letter, though uncommon, is by no means 
rare. (22) ' 


20. Durlav v. Emperor, AIR 1922 Gal 297 = 33 Cri 
L J 546. 

21. S C 8arkar, Law of Evidence; 1964, Vol, 1, 

p 287. 

22 Dissenting Judgment of Subba Rao J. in State of 
U P. v. Deoman Upadhya, AIR 1960 SC 1125= 
1960 Or L J 1504; Baleswar Rai v. State of 
Bihar, 1964 (1) Or L J 564 (SC). 


CONCLUSION 

- It is hoped that the very limited amend- 
ments of the law, as suggested in this 
paper, would not be regarded as either 
sweeping or far too radical in their scope 
and amplitude It has got to be realised 
that though the individual rights of the 
accused have to be respected even while 
he is facing an indictment for an offence, 
yet the protection of society demands that 
the malefactor should be successfully 
brought to book so that the law-abiding 
citizens can follow their avocations of 
life in an atmosphere of peace and tran- 
quillity. Of course, criminal investiga- 
tion has to be conducted with a sense of 
utmost fairness to the suspected criminal, 
but at the same time, it should not be 
made so ineffective as to permit "scores 
of guilty men” to escape punisment (23) 
"The difficulty of proceeding against of- 
fences is a great cause of feebleness in the 
executive power of justice, and of impu- 
nity to cnme”.(24) Therefore, a system of 
procedural law that unduly restricts the 
activity of the law enforcement agency 
of the State indeed defeats the very pur- 
pose for which it exists. 

23. B. Deb, Principles o{ Criminology, Criminal Law 

and Investigation, 1968, Vol. I, p. 173. 

24 . Jeremy Btmtham, Theory of Legislation, Began 

Paul, 1896, pp. 420 421. 


FUDDLLED CRIMINATION 
(By M. Marcus M. L., Advocate, Eottayam.) 

"Men only feel the smart but not the vice . . . .” 

"And certain laws by sufferers thought unjust . . .” 

(Imitations of Horace by Alexander Pope). 


The law makes provision for the admis- 
sion of confession in evidence in "Cri- 
minal Proceeding” due to its anxiety to 
catch at the hilt of guilt. The presump- 
tion of innocence of an accused is deep 
rooted in law, that is' why it ordains that 
the proof of guilt must be established 
"'beyond the shadow of reasonable doubt” 
by permitted and legal means • The 
whole framework of the law of evidence 
is designed to ensure this legal' proof. 

The basis of admissibility of confes- 
sion in "Criminal Proceedings” is. that 
:<every person is the best guard of his own 
interests' and therefore any statement 
made by a person against himself must 
•contain truth. This is the reason iwhy 
•Courts hold the view that a voluntary 
confession is best proof of guilt. 

The Indian Evidence Act in S. 24' de- 


clares that a confession caused by induce- 
ment, threat or promise from person in 
authority and having reference to the 
charge against the accused is irrelevent in 
criminal proceeding if it "appears” to the 
Court that the confession was precipitated 
in any of the aforesaid forbidden modes. 
The word "appears” gives the scope for 
judicial discretion in determining the vol- 
untary nature of a confession. The 
quantum of proof evidencing induce- 
ment is lesser and. it is brought forth in 
Re, Ahmad, AIR 1959 Mys 82 where their 
-Lordships Ramayya and Mallappa ob- 
served "S. 24 does not contemplate such 
strict proof as required by S. 3 for hold- 
ing that a confession was caused by in- 
ducement, threat or ' promise.” The same 
note is struck in a Calcutta case Emperor 
v. -Thakurdas Mala, AIR 1943 Cal 625 : 45 
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Cn L J 155 holding it is not necessary 
that it should be proved that the confes 
sion was brought about by improper in. 
ducement It is quite sufficient if the 
circumstances are placed before the Court 
which would make it appear that the 
confession was so induced ” These rulings 
are sufficient to indicate the caution with 
which a Court would admit a confession 
in evidence As a correlative of this princi- 
ple the burden of proving that a confes. 
sion is voluntarly is saddled on the pro. 
secution Section 164 Clause 3 of the 
Code of Criminal Procedure while pres- 
cribing the mode of recording confession 
by a Magistrate makes it imperative that 
the Magistrate should have reason to 
believe’ that the accused made the con 
fession voluntarily This principle is ex- 
pressed bv saymg it is only when an 
accused person speaks with animus con 
fitendi that his utterance becomes a con 
fession —Page 152 Principles and Digest 
of the Law of Evidence by M Monir 
The Indian Penal Code while defining 
reason to believe” says i person is said 
to have reason to believe a thing if he 
has sufficient cause to believe that thing 
but not otherwise” 

Various types of inducements used to 
eke out confessional statements are men 
tioned m the books but we are concerned 
with the specific case of inducement 
caused by supply of intoxicants to the 
accused and it is difficult to hold the 
view that a drunken confession could be 
admitted in evidence even if the liquor 
was administered to the accused without 
reference to the charge Taylor in his 
* A Treatise on the Law of Evidence” 2nd 
Edition at Page 595 mentions the case of 
B.v. Sqilshurjy f x lS35),7.CAndJi I87.siuy.mj, 
that a confession is admissible even if the 
prisoner is made drunk since the admims 
tration of liquor may not have any re- 
ference to the charge In this connec- 
tion it is pertinent to refer A treatise on 
the System of Evidence in Trials at 
Common Law ” V ol I by Prof Wigmore 
at Page 922 where he observes notice 
here first that a confession in the langu 
age of Lord Hale is a conviction or in 
Sergant Haw km’s phrase the highest 
conviction that can be made” 

I do not think that we can with prd- 
prieiy make any discrimination between 
cases of liquor inducement made with or' 
without reference to the charge The 
modem development in mental science 
has revealed that the pronounced effect of 
alcohol is the lifting of the curtain of 


inhibition tn man so much so this volun- 
tary act of inhibiting a thing is struck at 
the root In this circumstance how can 
we say that the confession of a drunk 
accused is voluntary simply because the 
inducement of drink was made without 
reference to the charge It follows there 
fore that we cannot fit any hard and fast 
rule on the point Roscoes Criminal 
Evidence’ 15th Edition page 41 treating of 
inducement of a temporal nature reveals 
on this point there are but few autho- 
rities” Sexton 1832 said if you will give 
me a glass of gin I will tell you all about 
it” and the glass of gin was given to him 
He then made the confession which 
Best J refused to admit in evidence Thus 
the pivot of a confessional statement is 
its voluntariness which is well illustrated 
by Phipson in his Work on Evidence 8th 
Edition page 219 explaining the principle 
to the effect that the voluntary act of con 
fessing a crime is a wilful* act When 
we examine the wilfulness in the con- 
fession of a drunken accused we ippre 
ciate the fallacy of the strict interpre 
tation of law on confession with the legal 
quibble that liquor offered to an accused 
without reference to the charge against 
him is productive of a blemishless con- 
fession It may be mentioned that all 
other modes of inducement do allow the 
accused to use his intelligence to succumb- 
to it or not but inducement by liquor 
stands on a different footing since liquor 
banishes the reason of the accused Let 
us cast an eye on Muslim Law on this 
matter Principles of Mohammedan Juris- 
1 prudence by Abdur Rahim page 362 reads, 
an admission must however be uncondi- 
tional and it must be voluntary so that if 
obtained by coercion it is not binding, 
.nor it mahe in jefit”' T am morex'uncenmti 
with the terminal portion of the lines 
quoted The drunken accused may even 
speak in a tone of jest and the Magistrate- 
might not feel it as planted emotion He- 
may not find visible facial expression of 
fear in the accused but none the less the 
accused is incapacitated by the drink to 
appreciate what he speaks and its real 
consequence since his inhibition is wiped" 
away by alcohol 

The General Hindu Jurisprudence’*' 
(Tagore Law Lectures) by Priyanath Sen 
treating of the adjectival law on page 373. 
observes A decision obtained by fraud- 
or force u liable to be vacated on proof 
that it was so obtained so also a litigation 
against a person not in sound state of 
mind by reason of intoxication is void 
and is to be annulled 
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To conclude it suffices to say that the 
state of law regarding inducement by 
liquor to confess as it exists today is liable 
to destroy the safety of an accused m a 
criminal trial I am of the opinion that 
legislative interference should take place 
to enable the medical examination of an 
accused including his blood test to ap- 
praise the quantum of alcohol in him 
with reference to his liquor tolerance 
prior to the recording of his confession 
by a Magistrate. This will avert un- 
knowing injustice at the hands of judicial 
officers, and at the same time give more 
moral support to a conviction by him. 
This will be a practical device ensuring 
the safety of the prisoner at the dock and 


stability of judicial integrity. That is why 
Prof. G D. Nokes of the University of 
London says "an admission must be a- 
conscious act and if it is not it will have 
very little weight. The effect of anesthe- 
tics and drugs remain to be decided in 
England.” 'An Introduction to Evidence,’ 
2nd Edition, page 262. 

The cuit utterance of Justice Harlan* 
Stone "The law itself is on trial in every 
case as well as the cause before it”' 
(Barness and Teetters m their "New Hori- 
zons in Criminology”), is most applica- 
ble to this state of Law of Evidence touch- 
ing inducement of a temporal nature 
leading to confession of guilt, by the- 
drunken accused. 


THE FOREIGN MARRIAGE ACT, 19';9 
(Act 33 of 1969) a 

{31st August, 1969.) 

An Act to make provision relating to 
marriages of citizens of India outside 
India. 

Be it enacted by Parliament m the Twen- 
tieth Year of the Republic of India as fol- 
io we: _ 

CHAPTER I 
Preliminary 

1. Short title. 

This Act may be called the Foreign Mar. 
riage Act, 1969. 

2. Definitions. 

In this Act, unleES the context otherwise 
requires,— 

(a) "degrees of prohibited relationship” 
shall lave the eame meaning as in the Speoial 
Marriage Act, 1954; 

(b) "district,” in relation to a Marriage 
Officer, meana the area within which the 
duties of hia office are to be discharged; 

(c) "foreign country” means a country or 
place outside India, and includes a ship whioh 
is for the time being in the territorial wsterB 
of such a country or place; 

(d) "Marriage Officer” means a person ap. 
pointed under seotion 8 to be a Marriage 
Officer, 

a. Received the assent of the President on 
81-8-1969. Act putlished in Gaz. of Ind., 
81-8-1969, P». H-S. 1, Ext. p. 889. 

For Statement of Objects and Bessons, see 
Gaz. of Ind., 10-5-1968, Pt. II-S. 2, Ext. 
p. 451; and for Joint Committee Report, 
aee Gaz. of Ind,, 12-7-1969; Pt. II-S. 2, 
Ext. p. 8. 


(e) "official house,” in relation to a Mar- 
riage Officer, means _ 

(0 the official house of residence of the' 
officer; 

(n) the office in whioh the business of the 
officer is transacted; 

(iii) a prescribed place, and 

(f) ‘‘prescribed” mean3 prescribed by rnlee 
made under this Aot. 

3. Marriage Officers. 

For the purposes of this Act, the Central’ 
Government may, by notification m tbe 
Official Gazette, appoint such of its diplomatic 
or consular officers as it may think fit to be 
Marriage Officers ior any foreign country. 

Explanation — In this seotion, "diplomatic 
offiosr" means an ambassador, envoy, minister, 
high commissioner, commissioner, charged’ 
affairs or other diplomatic representative or 
a counsellor or secretary of an embassy, Icga-. 
tion or high commission. 

CHAPTER H 

Solemnization of foreign marriages 

4. Conditions relating to solemnization 
of foreign marriages. 

A marriage betweso parties one of whom 
at least is a citizen of India may be solemn - 
nized under this Aot by or before a Marriage 
Officer in a foreign country, if, at tbe time of 
the marriage, the following conditions are- 
fulfilled, namely ; — 

(a) neither party has a spouse living, 

(b) neither party is an idiot or a lunatic, 

(c) the bridegroom has completed the age 
of twenty-one years and bride the age of 
eighteen years at the time of the marriage and 

(d) the parties are not within the degrees- 
ol prohibited relationship : 



hg 

Provided that where the personal law or 
« cnetom governing at least one of the parties 
permits of a marriage between them ench 
marriage may be solemnized notwithstanding 
that they are within the degrees of prohibited 
celationehip 

X X X X * * 

CHAPTER V 
Penalties 

19 Punishment for bigamy 

(1) Any person whose marriage is solemm 
eed or deemed to have been solemnized under 
this Act and who, during the subsistence ol 
hi3 marriage contracts any other marriage in 
India ehall be eubject to the penalties pro- 
vided in section 494 and section 495 ol ihe 
Indian Penal Coda and the marriage eo con 
traded shall be void 

(2) The provisions of eub section (l) apply 
also to any euch offence committed by any 
Citizen ol India without and beyond India 

20 Punishment for contravention of cer 
tain other conditions for marriage 

Any citizen of India who procures a mar 
ciage of himBelf or heiBelf to be solemnized 
coder this Act in contravention of the cocdi 
(ton specified in clause (c) or clause (d) ol 
section 4 ehall be punishable — 

(a) in the case of a contravention of the 
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condition specified in clause (c) of section 4, 
with simple imprisonment which may extend 
to fifteen daya or with fine which may extend 
to one thousand rnpeea, or with both, and 
(b) in the case of a contravention ol the 
condition specified in clause (d) of section 4 
with simple imprisonment which may extend 
to one mouth, or with fine which may extend 
to one thousand rupees or with both 

21 Punishment for false declaration 

If any citizen ol India for the purpose of 
preparing a marriage intentionally— 

(aj where a declaration is required by this 
Act makes a false declaration or 
(b) where a notice or certificate is required 
by tine Act signs a false notice or certificate, 
he ehall be punishable with imprisonment for 
a term which may extend to three years and 
shall alss be liable to fiue 

22 Punishment for wrongful action of 
Marriage Officer 

Any Marriage Officer who knowingly and 
wilfully eolemnizei a marriage under this Act 
in contravention of any ol the provieions of 
this Act ehall be pnniehable with simple im 
prironment which may ixtend to one year or 
with fine which may extend to five hundred 
rupees or with both 

x x x X X 


To amends 200 (an) Criminal P C 


TO AMEND S 200 
(By Scdhib Chandea. Bay, j 
Misconception generally arises in the 
mmd of Magistrates as to the scope of 
S 200 (aa) of the Criminal P C which 
runs as follows — 

.When the complaint is made in writ 
ing nothing herein contained shall be 
deemed to require the examination of a 
■complainant in any case m which the 
complaint has been made by a court or 
by a public servant acting or purporting 
to act in the discharge of his official 
•duties ” 

The examination of a complainant” 
means his examination under S 200 Cri- 
minal ~P C when the petition of com- 
plaint has been filed and not examination 
of the complainant during the whole 
trial No complainant can ever be ex- 
empted from examination during the 
course of the trial 

Take for instance there is a Municipal 
Prosecution on the complaint of a Chair- 


(aa), CRIMINAL P C 

i L., Advocate Mtdnapore IP B ) 
man, S 200 (aa) does not exempt hfs 
examination during trial But the Chair- 
man though a material witness is not 
examined. ( 

The Magistrate wrongly conceives that 
the Chairman need not Be examined be- 
cause he is privileged under S 200 (aa) 
Criminal P C t 

On the background of such a miscon- 
ception of the Taw an order of conviction 
amounts to miscarriage of justice 
It is therefore suggested that after 
S 200 (aa) Criminal F C the following 
clause may be added — j 

but this does not exempt any public 
servant from examination as a P W — 
during the course of the trial ” Unless the 
law is amended and made explicit un- 
warranted a and illegal prosecution by 
public servants shall go unnoticed “in- 
nocent m6h shall suffer and the cause ol 
justice will be made rf casualty 
i\ 1 I " - ! 
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4970 Cri. L. J. 4 (Yol. 76, C. N. 1) = 

AIR 1970 SUPREME COURT 7 
(V 57 C 3) 

(From Punjab. 1966 Cri LJ 734) 

J. C. SHAH, S. M. SIKRI AND 
V. RAMASWAMI, JJ. 

Municipal Corporation of Delhi, Appel- 
lant v. Jagdish Lai and another, Respon- 
dents. 

Criminal Appeal No. 8 of 1966, D/- 27- 
5-1969. 

(A) Delhi Municipal Corporation Act 
(1957), S. 476 (1) (h) — Expression “other 
legal “proceedings” in S. 476 (1) (h) in- 
cludes power to institute complaint be- 
fore Magistrate — Power can be exer- 
cised only by the Commissioner — Act 
contains no provision which confers the 
nower on any one else. AIR 1960 SC 
"576 & AIR 1936 PC 253 (2), Rel. on. 

(Para 3) 

(B) Criminal P. C. (1898), S. 417 (3) — 
“Complainant” — Prosecution under S. 20, 
Prevention of Food Adulteration Act — > 
Offence committed within the Delhi Muni- 
cipal Corporation area — Complaint can 
be filed either by the Municipal Corpo- 
ration or by a person authorised by it in 
that behalf by a general or special order 

Municipal prosecutor authorised by 
resolution of Municipal Corporation to file 
complaint — In filing the complaint he 
acts only in a representative capacity and 
the municipal corporation is the com- 
plainant within the meaning of S. 417 (3), 
'Criminal P. C. — Qui per alium facit per 
seipsum facere videtur (he who docs an 
.act Ihiough another is deemed in law to 

JM'JM/D460/69/MES/D 
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do it himself) — Hence petition for spe- 
cial leave for filing appeal against acquit- 
tal of accused and the appeal petition 
filed by the Municipal Corporation is pro- 
perly instituted: 1966 Cri LJ 734 (Punj), 
Reversed — (Prevention of Food Adulte- 
ration Act (1954), S. 20 (1)) — (Civil P. C. 
(1908), Preamble — Maxims — Qui per 
alium facit per seipsum facere videtur) — 
(Contract Act (1872), S. 226 — Complaint 
fifed by Municipal prosecutor on autho- 
rity of resolution of Municipal Corpora- 
tion — Complainant is Municipal Corpo- 
ration). (Para 4) 

Cases Referred: Chronological Paras 
(1960) AIR I960 SC 576 (V 47)= 

1960-2 SCR 739=1960 Cri LJ 752, 
Ballabhdas Agarwala v. J. C. 
Chakravarty 3 

(1936) AIR 1936 PC 253 (2) (V 23)= 

63 Ind App 372, Nazir Ahmad v. 

King Empeior 3 

Mr. Bishan Narain, Senior Advocate 
(M/s K. K. Raizada and A G. Ratna- 
parkhi, Advocates, with him), for Appel- 
lant. Mr Sardar Bahadur and Miss You- 
gindra Khushalam, Advocates, for Respon- 
dent No 1; Mr R N. Sachthey, Advo- 
cate, for Respondent No. 2 
The following Judgment of the Court 
was delivered by 

RAMASWAMI, J.: On August 29, 1960, 
Shri Sham Sunder Matbur, Municipal 
prosecutor of the Delhi Municipal Corpo- 
ration filed a complaint in the Court of 
Magistrate First Class against the respon- 
dent, Jagdishlal under Section 7 read with 
Section 16 of the Prevention of Food 
Adulteration Act, 1954 (37 of 1954) In 
the said complaint Shri Sham Sunder 
Mathur said that he was competent to file 
the complaint under Section 20 of the 
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aforesaid Act in accordance with a reso 
lution passed by the Corporation m its 
meeting held on December 23, 1958 By 
Ins order dated April 30, 1962 the learned 
Magistrate acquitted the respondent The 
Delhi Municipal Corporation made an ap 
plication to the High Court asking for 
special leave under Section 417 of the 
Code of Criminal Procedure to appeal 
against the order of acquittal The ap 
plication was granted on September 3, 
1962 Wien the appeal camp up for hear 
ing a preliminary objection was raised on 
behalf of the respondent that the only 
per-on competent to file the appeal was 
the complainant Shn Sham Sundar 
Mathur But the leave application was 
not filed by him and therefore, the Muni 
cipal Coiporation was not competent to 
prosecute the appeal It was contended 
that only the complainant was competent 
to present an application for special leave 
under Section 417 (3) of the Code of Cri 
minal Procedure As the complainant in 
this case was Shn Sham Sudar Mathur the 
appeal could not be filed b> the Delhi 
Municipal Corporation The High Court 
upheld the preliminary objection of the 
respondent and dismissed the appeal by 
jts order dateu April 29 1963 This appeal 
is brought by special lease on behalf of 
the Delhi Municipal Corporation against 
the judgment of the High Court dated 
April 29 1965 m Cn A No 163 D of 
1962 

2 Section 20 of the Prevention of 
Food Adulteration Act 1954 states 

(I) No prosecution for an offence 
under this Act shall be instituted except 
b> or with the written consent of, the 
Central Government or the State Govern 
.nvmt ~n r -*» .local .anthnn$v or a .nerson 
authorised m this behalf b> general or 
special order bv the Central Government 
or the State Government or a local 
authority 

Provided that a prosecution for an 
offence under this Act may be instituted 
by a purchaser referred to in Section 12, 
if he produces in Court a copy of the 
report of the public analyst along with 
the complaint 

• • • »» 

Section 417 sub sections (1) (2) and (3) 
of the Code of Criminal Procedure after 
its amendment by Act 26 of 1953 provide 

“(1) Subject to the provision- of sub 
section (5) the State Government may m 
any case direct the Public Prosecutor to 
present an appeal to the High Court from 
an original or appellate order of acquittal 


passed bv any Court other than a High 
Court 

(21 If such an order of acquittal is pass- 
ed in any cast m which the offence has 
been investigated by the Delhi Special- 
Police Establishment constituted under 
the Delhi Special Police Establishment 
Act, 1946 (XXXV of 1946), the Central 
Government may also direct the Public 
Prosecutor to present an appeal to the 
High Court from the order of acquittal 

(3) If such an order of acquittal is pass 
ed in any case instituted upon complaint 
and the High Court, on an application 
made to it by the complainant in this be- 
half grants special leave to appeal from 
the order of acquittal, the complainant 
may present such an appeal to the High 
Court 

3 The principal question to be deter 
mined is whether the complaint dated 
August 29, 1960 was instituted by the 
Delhi Municipal Corporation It is argu 
ed on behalf of the respondent that the 
complaint petition was not made and sign- 
ed by the person competent under the 
Delhi Municipal Corporation Act 1957 to 
exercise powers of the Corporation in the 
matter of institution of legal proceedings 
In our opinion there is substance in this 
contention The only provision under the 
Delhi Municipal Corporation Act, 1957, 
which confers powers to institute legal 
proceedings is Section 476 (1) (h) which 
states 

(1) The Commissioner may — 

• • • • 

fli) institute and prosecute any suit or 
other legal proceeding or with the ap- 
proval of the Standing Committee with- 
draw from or compromise any suit or any 
claim for any sum not exceeding five him 
dred rupees which has been instituted or 
made in the name of the Corporation or 
of the Commissioner 

• ••*,. 

It is clear ^that the phrase other legal 
proceedings” includes the power to insti- 
tute a complaint before a Magistrate and 
hence it is the Commissioner alone who 
^’dd exercise the power as there is no 
other provision m the Act which confers 
such power on anyone else This view 
is supported bv the decision of this Court 
in Ballavdas Agarvvala v T C Chakra 
varty 1960-2 SCR 739= (AIR I960 SC 
576) in which it was pointed out that a 
complaint under the Calcutta Municipal 
Act 1923 as applied to the Municipality 
of Howrah would only be filed by the 
authorities mentioned therein and not by 
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an ordinary citizen. Section 537 of that 
Act provided that the Commissioners may 
institute, defend or withdraw from legal 
proceedings under the Act, under Sec- 
tion 12 the Commissioners can delegate 
their functions to the Chairman, and the 
Chairman may in Ins turn delegate the 
same to the Vice-Chairman or to any 
municipal officer. It was observed in that 
case that the machinery provided in the 
Act must be followed in enforcing its pro- 
visions, and it was against the tenor and 
scheme of the Act to hold that Section 537 
was merely enabling in nature. The prin- 
ciple invoked in that case was that ad- 
opted by the Privy Council in Nazir Ah- 
mad v. King Emperor, 63 Ind App 372 at p. 
381=(AIR 1936 PC 253 (2) at p. 257) viz : 
that where a power is given to do a cer- 
tain tiling in a certain way, the thing must 
be done in that way or not at all. It was, 
therefore, held that if a legal proceeding 
was instituted under the Municipal Act in 
question, it must be done in accordance 
with the provisions of the Act and not 
otherwise. 

4. But the question presented for 
determination in the present appeal is 
somewhat different Under Section 20 of 
Act 37 of 1954 the prosecution for the 
offence may be instituted either (a) by the 
Central Government or the State Govern- 
ment or a local authority or (b) a person 
authorised in that behalf by general or 
special order by the Central Government 
or the State Government or a local autho- 
rity Section 2 (vii) of Act 37 of 1954 
defines a “local authority” to mean “in 
the case of a local area which is a muni- 
cipality, the municipal board or municipal 
corporation”. A complaint under Sec- 
tion 20 of the Act may, therefore, be in- 
stituted either by the Municipal Corpora- 
tion or by a person authorised in its be- 
half by general or special order by the 
Municipal Corporation. The Resolution of 
the Delhi Municipal Corporation dated 
December 23, 1958 reads as follows — 

"SUBJECT- Authorising the Municipal 
Prosecutor and the Assistant Municipal 
Prosecutor to launch Prosecutions under 
Section 20 of the Prevention of Food 
Adulteration Act, 1954. 

The area under the jurisdiction of the 
Delhi Municipal Corporation has been 
declared a ‘local area' under Section 2 (vii) 
of the Prevention of Food Adulteration 
Act. vide Chief Commissioner’s Notifica- 
tion No. F.32 (30)/58-M and PH (i), dated 
13th June, 1958 published in the Delhi 
Gazette (Part IV) dated 26th June, 1958 


and consequently the Municipal Corpora- 
tion of Delhi is the Local Authority for 
that area within the meaning of Section 2 
(vn) of the said Act. 

Section 20 of the Prevention of Food 
Adulteration Act, 1954 contemplates the 
appointment of persons who shall be au- 
thorised to institute prosecutions under 
tins Act by the Local Authority concern- 
ed. 

Shri Sham Sunder Mathur, M.A., LL B , 
Municipal Prosecutor and Shri Bankey 
Behari Tawkley, Assistant Municipal Pro- 
secutor were authorised by the erstwhile 
Delhi Municipal Committee under the 
above section ” 

* O © « * 

“Shri Vijay Kumar Malhotra moved the 
following resolution, which was seconded 
by Shri Prem Sagar Gupta 

Resolved that the recommendations of 
the Commissioner vide letter No 139/ 
Legal/58, dated 1st December, 1958, re- 
garding authorising the Municipal Prose- 
cutor and the Assistant Municipal Prose- 
cutor to launch prosecutions under Sec- 
tion 20 of the Prevention of Food Adul- 
teration Act, 1954 be approved 

The resolution was carried ” 

In the present case Shri Sham Sunder 
Mathur, Municipal Prosecutor filed the 
complaint under Section 20 of Act 37 of 
1954 under the authority given to him by 
the resolution of the Municipal Corpora- 
tion. Since the Municipal Corporation, 
Delhi is a local authority within the mean- 
ing of Section 20 of Act 37 of 1954 and 
since it conferred authority on the Muni- 
cipal Prosecutor the complaint was pro- 
perly filed by Sham Sunder Mathur The 
question is whether the Delhi Municipal 
Corporation or Shri Mathur was the com- 
plainant within the meaning of Section 417 
(3) of the Code of Criminal Procedure. 

It was argued on behalf of the respon- 
dent that the complainant was Shri Sham 
Sunder Mathur, the Municipal Prosecutor 
and die Delhi Municipal Corporation was 
not competent to make an application for 
special leave under Section 417 (3), Cr. 

P. C. We are unable to accept this argu- 
ment as correct It is true that Shri Sham 
Sunder Mathur filed the complaint peti- 
tion on August 20, I960 But in filing the 
complaint Shri Mathur was not actmg on 
his own personal behalf but was acting 
as an agent authorised by the Delhi Muni- 
cipal Corporation to file the complaint. 

It must, therefore, be deemed in the con- 
templation of law that the Delhi Munici- 
pal Corporation was the complainant in 
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the case The maxim qiu per alium facit 
per seipsum facere videtur (he who does 
an act through another is deemed in law 
to do it himself) illustrates the general 
doctrine on which the law relating to the 
rights and liabilities of principal and agent 
depends We are therefore, of opinion 
that Shn Mathur was only acting m a re 
presentative capacity and that the Delhi 
Municipal Corporation was the complai- 
nant within the meaning of Section 417 
(3) of the Code of Criminal Procedure 
and the petition for special leave and 
the appeal petition were properly insti- 
tuted by the Delhi Municipal Corpora- 
tion For these reasons we allow the ap 
peal set aside the judgment of the High 
Court dated Apnl 9, 1963 and direct that 
the appeal should be remanded to the 
High Court for being heard afresh and 
disposed of according to law 

Appeal allowed 


1970 Cn L 3 « (Yol 76, C N 2) — 
AIR 1970 SUPREME COURT 20 
(V 57 C 6) 

(From Calcutta)* 

S M S1KRI R S BACHAWAT AND 
V RAMASWAMI JJ 
Rash Behan Chatterjee, Appellant v 
Fagu Shaw and others Respondents 
Criminal Appeal No 5 of 19S7 D/- 28- 
41969 

Penal Code (1860), Section 441 — In 
tention to annoy — Suit by A against B 
for eiectment and khas possession of di s 
puted land — Decree for ejectment pass 
ed — Bs appeal against decree dismissed 
— In execution of decree, A obtaining 
actual physical possession of land on 3-2- 
1903 with police help — B trespassed on 
land on night of 10-2 1963 and on 17 2- 
1963 they were found making preparations 
for construction of bamboo structures — 
Held that in ten bon of B was to annoy 
A who was in possession of land — 
Though the land was lying vacant after 
A obtained possession the actual posses 
sion must be held to be of A — Law did 
not require that intention must be to an 
noy person who is actually present at tune 
of trespass — Cn Rev No 18S of 1966, 
D /- II 5 1966 (Cal), Reversed, AIR 1961 
SC 9S6, Applied (Paras 4, 5) 

*{CrT Revn No 183 of 1966 D/ 11-5- 
1966 — Cal ) 

JM/7\ 1/D253/69/SSG/D 


Cases Referred Chronological Paras 
(1964) AIR 1964 SC 986 (V' 51) = 

1964-5 SCR 916=1964 (2) Cn LJ 

57, Mathun v State of Punjab 2 

Mr SuJaimar Chose Adi ocate, for Ap- 
pellant, Mr D N Mukherjee, Advocate, 
for Respondents (Nos I to 8) Afr P K 
Chakravarti, Advocate for Respondent 
(No 9) 

The following Judgment of the Court 
was delivered by 

SIKRI, J This appeal by special leave 
is directed against the judgment of the 
High Court at Calcutta allowing the cn- 
minal revision and acquitting the res- 
pondents of the charge under S 447, 
I P C 

2 The only question which anses 
in the present appeal is whether 
on the facts and circumstances of 
the case the intent to annoy the appel- 
lant has been established The law on 
the point is now settled by this Court in 
Matbun v State of Punjab 1964 5 SCR 
916 atp 927= (AIR 1964 SC 9S6 atp 991) 
Das Gupta, J speaking for the Court 
after reviewing the authorities, stated the 
the law thus 

“The correct position m law may, m our 
opinion be stated thus In order to esta- 
blish that the entry on the property was 
with the intent to annoy intimidate or 
insult, it is necessary for the Court to be 
satisfied that causing such annoyance in- 
timidation or insult was the aim of the 
entry, that it is not sufficient for that pur- 
pose to show merely that the natural 
consequence of the entry was likely to 
be annoyance intimidation or insult, and 
that this likely consequence was known 
to the person entering that m deciding 
whether the aim of the entry was the 
causing of such annoyance, intimidation 
or insult the Court has to consider all 
the relevant circumstances including the 
presence of knowledge that its natural 
consequences would be such annoyance, 
intimidation or insult and including also 
the probability of something also than the 
causing of such Intimidation insult or 
annoyance, being the dominant intention 
which prompted the entry" 

This judgment was not brought to the 
notice of the High Court in this case 
In view of this judgment ft is not neces- 
sary to review the earlier High Court 
cases 

3 The appellant gave the history of 
the dispute between himself and the res 
pondents m his evidence He stated that 
he and his three brothers filed title suit 
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No. 404 of 1951 in the first Court of Mun- 
siff at Serampur against the respondent 
Fagu Shaw praying for ejectment and 
khas possession of the land in dispute: 
the respondent Fagu Shaw contested the 
suit; on May 23, 1954, a decree of eject- 
ment was passed; against the judgment 
and decree the respondent Fagu Shaw 
preferred an appeal before the District 
Judge and the appeal was dismissed; the 
respondent Fagu Shaw preferred a second 
appeal to the Calcutta High Court which 
was dismissed summarily; the appellant 
executed the decree and in September 
1962 when the Nazir of Serampur Civil 
Court with process servers went to take 
delivery of possession of the case land 
the respondent resisted and refused to 
give possession, however on February 3, 
1963, the Nazir with police help went to 
the spot for delivery of possession and 
the appellant obtained actual physical pos- 
session. The appellant further stated that 
the land was in their possession from 
Februarv 3, 1963 upto February 17, 1963, 
when the present occurrence took place. 
It appears that the respondent trespassed 
on tiie land on the night of February 16. 
1963. and on February 17, 1963, they were 
found making preparations for construc- 
tion of bamboo structures on the same 
land and some bamboo pegs had already 
been posted. 

4. Now the question arises whether 
the intention of the respondents was to 
annoy the appellant or not within the 
meaning of Section 441, I. P. C. It seems 
to us that on the facts of this case there 
cannot be any doubt that the intention of 
the respondents w 7 as to annoy the appel- 
lant who was in possession of the case 
land. There could have been no hope 
on the part of the respondents that they 
would be able to stay in possession of 
the land. The litigation started in 1951 
and it was on February 3, 1963 that the 
appellant was able to obtain possession. 
It is only after two weeks after that day 
that the respondents chose to trespass 
and start construction. In this case we 
cannot find any other dominant intention 
which prompted the trespass. 

5. The High Court seems to have pro- 
ceeded on the footing that the appellant 
was not in actual possession of die pro- 
perty and further that the law requires 
that the complainant must not only be 
in actual possession but also be present 
at the time of trespass so as to bring the 
offence within the provisions of S. 441/ 
447, I. P. C. In our view the High Court 
was in error in holding that the appellant 


was not in actual possession of the pro- 
perty. The land in dispute was lying, 
vacant after the appellant obtained pos- 
session and the actual possession must 
be of the appellant. Further the law 
does not require that the intention must 
be to annoy a person who is actually pre- 
sent at the time of the trespass. 

6. In the result the appeal is allowed, 
the judgment of the High Court set aside 
and the judgment and order of the Magis- 
trate 1st Class, Serampur, which was af- 
firmed by the learned Additional Sessions 
Judge, Hoogly, restored. 

7. We may mention that the Magi- 
strate sentenced the respondents to pay 
a fme of Rs. 100 each and in default to 
suffer rigorous imprisonment for one 
month. We are of the view that the 
Magistrate was rather lenient to the res- 
pondent Fagu Shaw who seems to be an 
inveterate trespasser, and m the circum- 
stances of this case the Magistrate should 
have sentenced him to imprisonment how- 
ever short. 

Appeal allowed. 


1970 Cri. L. J. 5 (Yol. 76, C. N. 3)= 
AIR 1970 SUPREME COURT 27 
(V 57 C 8) 

(From Patna- AIR 1966 Pat 464) 

S. M. SIKRI, R S BACHAWAT AND 
V. RAMASWAMI, JJ. 

State of Bihar, Appellant v. Nathu 
Pandey and others. Respondents. 

Criminal Appeal No. 203 of 1966, D/- 
23-4-1969. 

(A) Constitution of India, Art. 136 — < 
Findings recorded by High Court on ap- 
peal against conviction based on adequate 
evidence and not shown to be perverse — » 
Supreme Court on appeal by special leave 
refused to interfere with findings. 

(Para 6) 

(B) Penal Code (1860), S. 149 — To 
attract provisions of S. 149 prosecution 
must establish that there was unlawful 
assembly and crime was committed in 
prosecution of its common obj'ect. 

(Para 8) 

(C) Penal Code (1860), Ss. 141, fourth 
clause and 96 — Expression "to enforce 
any right or supposed right” in S. 141 
fourth clause — Assertion of a right of 
private defence within limits prescribed 
by law cannot fall within the expression 
— S. 141 must be read with Ss. 96 to 106 

JM/JM/C87/69/KSB/D 
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dealing with right of private defence — 
Assembly whose common object is to de 
fend property by use of force within 
limits prescribed by law cannot be desig 
natcd as unlawful assembly — AIR 1950 
TO SO, Rel on (Para 8) 

(D) Penal Code (I860), Ss 34, 149 and 
302 — Assembly with common object of 
preventing theft of their property exercis 
ing right of private defence — Some cx 
ccedmg right of private defence and caus 
ing death but who exceeded right not 
known ■ — No one accused could be held 
guilty cither under S 302 or under S 302/ 
149 or under S 302/34 — (Penal Code 
(1SG0), S 103) 

C v ho was in possession of a plot and 
mahua trees standing thereon went to the 
plot along with his party with the object 
of preventing the commission of theft of 
the mahua fruits by the prosecution party 
in exercise of their right of private de 
fence of property In the altercation that 
followed two persons from prosecution 
party received fatal bhala injuries result 
mg in their dpath Some of the accused 
party were armed with bhalas but it was 
not possible to say who were so armed 
and which of them inflicted the fatal 
v ounds on the deceased It was found 
that persons who caused the two deaths 
exceeded the right of private defence as 
they inflicted more harm than was iw*ces 
sar> for the purpose of defence 
Held (1) that none of the accused could 
he convicted under S 302 I P C 

(Para 7) 

(2) that none of the accused could bo 
convicted under S 302 read with S 149 
or S 34 I P C The object of the as 
semblv v as not unlawful There v as no 
common object or common intention to 
kill the t« o deceased' persons The mu r 
tiers were not committed in prosecution 
of the common object of the assembly or 
were not such as the members of the as 
sembl) knew to be likely to be commit 
ted AIR I960 Pat 464 Affirmed 1969 
Tit LJR 17A (SC), Re! on AIR 1965 
SC 257, Dist (Paras 9 10 11) 

Cases Referred Chronological Paras 
(19GS) Cn Appeal No 191 of 1966 
D/- 5 12-1968=1969 Pat LJR 17A 
(SC) Kiihori Prasad v State of 
Bihar 10 

(1965) AIR 1965 SC 257 (V 52)= 

1965 (1) Cn LJ 212 Gurdittamal 
v State of U P U 

(1950) AIR 1930 FC 80 (V 37)= 

1919 TOR 634=51 Cn LJ 1037, 
Kapildco Singh v The king 8 


Mr D P Singh, Advocate, for Appel 
lint M/s Nur Ud dm Ahmed and D 
Goburdhan, Advocate for Respondents 

The following Judgment of the Court 
was delivered by 

BACHAWAT J The prosecution case 
was that Bhaiya Ramanuj Pratap Deo was 
the proprietor of village Phatpam and 
owned and possessed bahasht and gairma 
zura lands therein including plot No 1311 
and the mahua trees standing thereon 
On April 10, 1962 at 3 P M his employee 
PW 33 Bindeshwan Singh was in charge 
of collection of mahua fruits in plot No 
1311 and the victims Ram Swamp Singh 
and Rimdhan Singh were supervising the 
collection PW 1 Dhaneshwari, PW 2 
Deokaha PW 3 Dcwil PW 4 Raj 
matia, P W 6 Udal Singh, P W 
7 Border Singh P W 8 Moghan 
Chamar P W 9 Ram Dihal Khar 
war PW 10 Ram Torai Kharvvar PW 
II Manan Singh and P W 13 Jhagar Khar 
war were collecting mahua fruits when 
suddenly accused Mathu Pandey Kundal 
Pandey and Muneshwardhar Dubey arm 
ed with garassas Chandradeo Pandey 
Dayamnd Pandey and Nasir Mian armed 
with bhalas and Bife Bhogta Thegu 
Bhogta, Nageshwardhar Dubey and Uma 
Shanker Dubey armed with lathis sur 
rounded Ramswartip and Ramdhan and 
assaulted them with their weapons Dewal 
also was assaulted by Bife and Thegu and 
suffered minor injuries Ramadhan died 
on the spot Ramswarup died while pre 
parations were being made to carry him 
to the hospital 

2 Bindeshwan lodged the first mfor 
rnafion report at 8 P M on the Samo 
date On April 14, 1962 accused Mathu 
.gave a report at Nagamntan hojnital lie 
said that on April 10 1962 at 3 P M 
while he was returning home he was as 
saulted with lathis, garassas and bhalas 
by the employees of the Bhaiya Saheb 

3 The following injuries were found 
on the dead body of Ramswarup Singh 

(1) abrasion l 1 ? y 1*4 with ecchymosfs 
on anterior aspect of right knee joint, (2) 
another abrasion *. X*V with ecchymo- 
sis on antenor aspect of right leg (3) a 
small abrasion with ecchymosfs on an 
tenor aspect of left knee joint (4) an m 
cised wound 4 X>4 X scalp on antenor 
aspect of the left side of the head (5) a 
lacerated wound 8h Xl/3 X sca)p with 
ecchymosis on right side of head and (6) 
a penetrating wound with clean cut 
margins 2’ xl x abdominal canty 
placed transversely on right hypochon- 



1970 Cri. Ij. J. State of Bihar v, Nathu (Bachawat J.) 


drium just right to mid line with sto- 
mach and loop of large bowel bulging out 
of it ” On opening the abdominal wall it 
was found that the peritoneum was con- 
gested and the stomach was perforated 
on its anterior wall. Injuries 1, 2, 3 and 
5 were caused by hard and blunt substance 
such as lathi Inj'ury No. 4 was caused 
by sharp cutting weapon such as garassa. 
Injury No 6 on the abdominal cavity was 
caused by some sharp pointed weapon 
with sharp cutting margin such as bhala, 
The death was due to shock and internal 
haemorrhage caused by the abdominal 
wounds. 

4. The following injuries were found 
on the dead body of Ramdhari Singh 
“(1) the helix of left ear was cut, (2) a lacer- 
ated wound Vs" X 1/10" X 1/10" with ecchy- 
mosis on the outer part of the left eye 
'brow, (3) a punctured wound with clean 
cut maigins 2W'Xl"Xl 1 A" on left thigh 
below its middle, (4) a punctured wound 
with clean cut margin 1" XW' Xl" on 
posterioi aspect of the left thigh in its 
middle, and (5) a penetrating wound with 
clean cut margins 2 Vi"X 3 A"X abdominal 
cavity on right side of the abdomen The 
'loops of intestines were bulging out of 
this opening Injury No. 2 was caused 
by hard and blunt substance such as lathi. 
The other injuries were caused by a sharp 
pointed weapon with sharp cutting edge 
such as bliala Death was due to shock 
and internal haemorrhage caused by injury 
No. 5 the abdommal wound. 

5. The trial Couit convicted the accus- 
ed-respondents Mathu, Chandradeo, Kun- 
dal, Dayanand, Bife, Thegu, Nasir, Mu- 
neshwardhar, Nageshwardkar, Umashan- 
kardhar under Section 302 read with Sec- 
tion 149 of the Indian Penal Code for the 
muideis of Ramdhari and Ramswarup and 
sentenced them to rigorous imprisonment 
for life each. Bife, Thegu, Nagesliwar- 
dliar and Umashankardhar were convict- 
ed undei Section 147 of the Indian Penal 
Code and sentenced to rigorous imprison- 
ment foi six months each The remaining 
respondents were convicted under Sec- 
tion 148 of the Indian Penal Code and 
sentenced to rigorous imprisonment for 
one year each Bife and Thegu were con- 
victed under Section 323 of the Indian 
Penal Code for causing hurt to Dewal 
and sentenced to rigorous imprisonment 
for six months each The sentences of 
each respondent were to run concurrently. 
The trial Court held that (1) Bhaiya 
Sakeb was in possession of plot No 1311; 
(2) while Ramswarup and Ramdhari were 


collecting mahua on the plot, the respon- 
dents armed with bhalas, garassas and 
lathis inflicted fatal injuries on them with 
a view to foicibly prevent them from col- 
lecting the mahua, (3) Thegu and Bile 
assaulted Dewal with lathis, (4) the ac- 
cused persons knew that there was likeli- 
hood of murders being committed m pro- 
secution of the common object, and (5) 
the assailants inflicted the injuries on 
Ramswarup and Ramdhari with the 
intention of mmdermg them. 

6. The respondents filed an appeal in 
the High Court of Patna The High 
Court allowed the appeal and set aside all 
the convictions and sentences The High 
Couit found that (1) respondent Chandra- 
deo was the thikadar of plot No 1311 
and was m possession of the mahua tiees 
standing tliereon, (2) on the date of the 
occurrence, the members of the prosecu- 
tion party including Ramdhari and Ram- 
swarup committed theft of the fruits of the 
mahua tiees, and the respondents had the 
right of private defence of property against 
the theft, (3) Ramswarup carrying a tangi 
and Ramdhari cairying a danta caused 
severe injuiies to respondent Mathu on his 
head, leg and that while doing so they 
were not defending themselves, Mathu 
became unconscious. He regained con- 
sciousness on April 14, 1962, (4) the theft 
of mahua fruits was committed under 
such circumstances as might reasonably 
cause apprehension that death or grievous 
hurt would be the consequence if the 
light of private defence was not exercised. 
Accordingly, the respondents’ right of pri- 
vate defence of property extended under 
Section 103 of the Indian Penal Code to 
voluntarily causing death to Ramdhari 
and Ramswarup subject to the restric- 
tions mentioned m Section 99 (5) the per- 
son or persons who caused the two deaths 
exceeded the right of private defence as 
they inflicted more harm than was neces- 
sary for the purpose of defence These 
findings are based on adequate evidence 
and are not shown to be perverse In 
this appeal under Article 136 of the Con- 
stitution from an order of acquittal pass- 
ed by the High Court, we are not inclin- 
ed to interfeie with the above findings. 
The question is whether in these circum- 
stances the High Court rightly acquitted 
the appellants 

7. The fatal wounds on the abdomi- 
nal cavities of Ramdhari and Ramswarup 
were caused by bhalas The prosecution 
case was that Chandradeo, Dayanand and 
Nasir were armed with bhalas. The High 



8 State of Bihar v Nathu (Bhchavvat J ) 1970 Cri L J 


Court rightly held that the prosecution 
failed to establish that Chandradeo was 
armed with a bhala The prosecution 
witnesses said generally that all the respon- 
dents surrounded Ramdhan and Ram- 
swarup and assaulted them The prose 
mtion case has been found to be false in 
material respects It is not possible to 
record the finding that Chandradeo, Daya 
nand and Nasir were armed with bhalas 
Some of the respondents were armed 
with bhalas but it is not possible to say 
which of them were so armed and which 
of them inflicted the fatal wounds on 
Ramdhan and Ramswarup Accordingly 
v e cannot convict anv of the respondents 
under Section 302 The only question is 
whether they can be convicted under Sec- 
tion 302 read with either Section 149 or 
Section 34 

8 In order to attract the provisions of 
Section 149 the prosecution must establish 
that there was an unlawful assembly and 
that the cnme was committed in prose- 
cution of the common object of the assem 
bly Under the fourth clause of Sec 
tion 141 an assembly of five or more per 
sons is an unlawful assembly if the com 
mon object of its members is to enforce 
an> nght or supposed right by means of 
criminal force or show of criminal force 
to any person Section 141 must be read 
with Sections 96 to 106 dealing with the 
right of pm ate defence Under Sec 96 
nothing is an offence which is done m the 
exercise of right of private defence The 
assertion of a right of private defence 
within the limits prescribed by law can 
not fall within the expression “to enforce 
any right or supposed right” in the fourth 
clause of Section 141 In Kapildeo Singh 
v The -knar JSW) JOB A34==(AIR JL910 
FC 80) the High Court had affirmed the 
appellants conviction and sentence under 
Section 147 and Section 304 read with 
Section 149, without considering the ques 
tion as to who was actually m possession 
of the plot at the time of the occurrence 
The High Court observed that the ques 
tion of possession was Immaterial and 
that the appellants party were members 
of an unlawful assembly as "both sides 
were determined to vindicate their rights 
by show of force or use of force" The 
Federal Court set aside the conviction and 
sentence It held that the High Court 
Judge stated the law too loosely "if by 
the use of the word vindicate he meant 
to include even cases m which a party is 
forced to maintain or defend his rights" 
The assembly could not be designated as 


an unlawful assembly if its object was to 
defend property by the use of force with- 
in the limit prescribed by law 

9 The charges against the respondents 
were that they were members of an un- 
lawful assembly m prosecution of the 
common object of which, viz in forcibly 
preventing Ramdhan Singh and Ramswa- 
rup Singh from collecting Mahua from 
Barmama field of village Pba tmm and if 
necessary m causing the murder of the 
said two persons, for the purpose “that 
some of them caused the murders of Ram- 
dhan and Ramswarup and that thereby 
all of them committed offences under Sec- 
tion 302 read with Section 149 We have 
found that respondent Chandradeo was In 
possession of plot No 1311 and the 
mahua trees standing thereon The ob- 
ject of the respondents party was to pre- 
vent the commission of theft of the 
mahua fruits in exercise of their right of 
private defence of property This object 
was not unlawful Nor is it possible to 
say that their common object was to kill 
Ramdhan and Ramswarup Those who 
killed them exceeded the nght of pnvate 
defence and may be individually held res- 
ponsible for the murders But the mur- 
ders were not committed in prosecution 
of the common object of the assembly or 
were not such as the members of the as- 
sembly knew to be likely to be commit- 
ted m prosecution of the common object 
The accused respondents cannot be made 
constructively responsible for the murders 
under Section 302 read with Section 149 

10 In Kishon Prasad v State of Bihar, 
Cn App No 191 of 1966, D/- 5 12-1968 
(SC) the High Court convicted the appel 
lants under Section 328/149 of the Indian 
Penal Code though the appellant Hirtlay- 
naram was m lawful' possession of' the 
western portion of plot No 67 and the 
attempt by the prosecution party to culti- 
vate the same was high handed This 
Court set aside the conviction and sen- 
tence Ramaswami J, observed — 

In a case where the accused person 
could invoke the right of pnvate defence 
it is manifest that no charge of nohng 
under Section 147 or Section 148 Indian 
Penal Code can be established for the 
common object to commit an offence at- 
tnbuted in the charge under Section 147 
OT § ectlon *48, Indian Penal Code is not 
made out If any accused person had ex- 
ceeded the nght of pnvate defence in 
causing the death of Chitanu Rai or m in- 
juring Gorakh Prasad it is open to the 
prosecution to prove the indiviaual assault 
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and the particular accused person con- 
cerned may be convicted for the indivi- 
dual assault either under Section 304, 
Indian Penal Code or of the lesser of- 
fence under Section 326, Indian Penal 
Code. The difficulty in the present case 
is that the High Court has not analysed 
the evidence given by die parties and 
given a finding whether any or wluch of 
the appellants are guilty of causing the 
death of Chitanu Rai or of assaulting 
Gorakh Prasad. As we have already said, 
none of die appellants can be convicted 
of the charge of rioting under Section 148 
or of the constructive offence under Sec- 
tion 326/149, Indian Penal Code.” 

We accordingly hold that the respondents 
cannot be convicted under Section 302 
read with Section 149, Indian Penal Code. 
Nor is it possible to convict them under 
Section 302 read with Section 34 The 
High Court righdy found that the respon- 
dents wanted to prevent the collection of 
mahua fruits and that a common intention 
of all of them to murder Ramdhaii and 
Ramswarup was not established. 

11. The case of Gurdittamal v. State of 
U. P , AIR 1965 SG 257 is distinguishable. 
In that case die court found that (1) the 
accused persons who were in possession 
of a field had exceeded the right of pri- 
vate defence of property by murdering 
four persons who were peacefully harvest- 
ing the crops standing on the field, and 
(2) each of the four appellants killed one 
member of the prosecution party and each 
of them individually committed an offence 
under Section 302 (see paragraph 6 and 
end of paragraph 14). In these circum- 
stances, the Court upheld their conviction 
•and sentence under Section 302. The 
Court also found that the appellants had 
the common intention to loll the victims 
and could be convicted under Section 302 
read with Section 34 (see paragraphs 12 
and 9) In the present case, none of the 
respondents can be convicted under Sec- 
tion 302 As a common intention to mur- 
der Ramdhari or Ramswarup is not esta- 
blished, they cannot be convicted under 
Section 302 read with Section 34. 

12. In the result, the appeal is dismiss- 
ed. 

Appeal dismissed. 


■L 
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Mohd. Hussain Umar Kochra etc., Ap- 
pellants v. K. S. Dalipsinghji and another 
etc., Respondents. 

Criminal Appeals Nos. 139 to 144 of 
1963, D/- 31-3-1969. 

(A) Sea Customs Act (1878), S. 167 (81) 
— Import of gold by air — Fraudulent 
evasion of restrictions imposed under 
Foreign Exchange Regulation Act — Of- 
fence punishable under section — Con- 
spiracy to evade restriction — Punishable 
under Section 120B, Penal Code — 
(Foreign Exchange Regulation Act (1847), 
Sections 8 and 23A) — (Penal Code (I860), 
Section 120B). 

A fraudulent evasion of the restriction 
imposed by the notification doited 25-8- 
1948 under Section 8 (1), Foreign Ex- 
change Regulation Act, 1948 on the im- 
port of gold by air is punishable under 
Section 167 (81), Sea Customs Act, 1878 
and the criminal conspiracy to evade the 
restriction is punishable under S. 120B, 
Penal Code. (Para 13) 

Section 23A of the Foreign Exchange 
Regulation Act provided that the restric- 
tions imposed by Section 8 (1) shall be 
deemed to have been imposed under Sec- 
tion 19 of the Sea Customs Act, 1878 and 
all the provisions of that Act shall have 
effect accordingly. The effect of S. 23A 
was that the contravention of the noti- 
fication under Section 8 (1) attracted to 
it each and every provision of the Sea 
Customs Act, 1878 in force for the time 
being including Section 167 (81) of the 
Sea Customs Act 1878 which was insert- 
ed by the Amending Act XXI of 1955. 

(Para 11) 

The notification dated the 25th August 
1948 issued under Section 8 (1) of the 
Foreign Exchange Regulation Act, 1947 
restricted the bringing into India of gold 
from any place outside India by air as 
well and the statutory fiction created by 
Section 23A of Foreign Exchange Regu- 
lation Act does not cut down the wide 
ambit of the notification or limit its ap- 
plication to imports by sea and land only 
because of the fact that Section 19 of 
the Sea Customs Act authorised the im- 
position of prohibitions and restrictions 
on the imports and exports of goods by 
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land and sea only An import of gold 
"by air without the permission of the 
Resene Ban! is a breach of the notifica 
tion and the breach attracts to it the 
provisions of Section 167 (81) of the Sea 
Customs Act 1878 (Para 12) 

Further it can also be said that the 
import or export by air is a species of im 
port or export by land, inasmuch as the 
aircraft carrying goods lands or takes off 
from land and the prohibition or restnc 
tion on the import or export of goods by 
land is a prohibition or restriction on the 
import or export b> aircraft landing or 
taking off from land (Para 13) 

(B) Penal Code (I860) Section 120A — 
Agreement is gist of offence — General 
and separate unrelated conspiracies — 
Distinction — Essentials of single general 
-conspiracv 

Criminal conspiracy, as defined in Sec- 
tion 120 A is an agreement by two or 
more persons to do or cause to be done 
an illegal act or an act which is not ll 
legal by illegal means The agreement 
is the gist of the offence In order to 
constitute a single general conspiracy 
there must be a common design and a 
common intention of all to work in fur 
thcrance of the common design Each 
consiprator plavs his separate part in one 
integrated and united effort to achieve the 
common purpose Each one is aware 
that he has a part to pla) in a general 
conspiracy though he may not know all 
its secrets or the means by which the 
common purpose is to be accomplished 
The evil scheme may be promoted by a 
few «ome may drop out and some may 
join at a later stage but the conspirac> 
continues until it is broken up The con- 
spiracy may dtveibpr m successiv e sttiger 
There may be a general plan to ac 
comphsh the common design by such 
means as mav from time to time be found 
expedient New techniques may be in 
vented and new means may be devised 
for advancement of the common plan A 
general conspiracy must be dishn 
guished from a number of separate 
conspiracies having a similar gene 
ral purpose Where different groups 
of persons co-operate towards their sepa 
rale ends without any pnvatv with each 
other c’ch combination constitutes a 
separate conspiracv The common inten 
tion of the conspirators then is to work 
for the furtherance of the common design 
of his group only AIR 1967 SC 450 and 
AIR 19a. SC 340 and 1965-2 All ER 44 3 
to (Para 15) 
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Held that in the instant case there was 
only one single general conspiracy to 
smuggle gold into India from foreign 
countries in contravention of the restric 
tion imposed by notification under Sec 
tion 8 of the Foreign Exchange Regula 
tion Act 1948 (Para 16) 

(C) Evidence Act (1872), Section 124 — . 

Communications to public officer in offi 
cial confidence — Cable addresses and 
cables sent to those addresses are not 
communications to public officer in official 
confidence — Court acts wrongly in al 
lowing the claim of privilege from pro 
duction made by the Telegarph Check 
Office (Para 17) 

(D) Criminal F C (1898), Section 503 

— May issue a commission — Application 
for issue of a commission for examination 
of witness cither in Switzerland or U K 
or m Pakistan — No particulars indicat 
ing willingness of witness to be examined 
on commission given — Even address of 
the witness not given — Court cannot 
issue a roving commission to a Court or 
authority in any of those countries — 
Application is liable to be rejected on the 
ground of want of good faith alone 

(Pan 18) 

(E) Criminal P C (1898), Section 540 

— Recalling witness — Court has inhe- 

rent power to recall a witness, if satisfied 
that he is prepared to give evidence 
which is materially different from what 
he had given at the trial — Party asking 
for the recall of witness not placing mate- 
rial before court on which it could be 
so satisfied — Court acts rightly in reject 
mg the prayer (Para 19) 

( F) Criminal P C (1S9S), Section 4IIA 

— Supreme Court appeals — Practice — 
JScw Tjomt — Point _nnt taken /wilier an 
tml court or High Court — Point ought 
not to be allowed to be raised for the 
first time in the Supreme Court 

(Para 20) 

(G) Constitution of India, Article 136 

— Supreme Court appeals — Practice — 

Normally Supreme Court docs not re ap- 
praise evidence unless the findings are 
perverse or are vitiated by any en-or of 
law or there is a grave miscarriage of jus 
*>cc (Para 21) 

(U) Evidence Act (1672), Sections 133 
and 114, Ulus (b) — Accomplices evi 
dencc Court will not accept it unless 
corroborated in material particulars 

pie combined effect of Sections 133 
and 114 illustration (b) is that though a 
conviction based upon accomplice evi 
dence is legal the court will not accept 
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•such evidence unless it is corroboiated m 
material particulars The corroboration 
must connect the accused with the crime. 
It may be direct or circumstantial. It is 
•not necessary that the corroboration 
should confirm all the circumstances of 
the crime. It is sufficient if the corrobo- 
ration is in material particulars. The 
conoboration must be from an indepen- 
dent source. One accomplice cannot cor- 
roborate another. AIR 1963 SC 599 and 
(1916) 2 KB 658, Rel. on. (Para 21) 

(I) Evidence Act (1872), Sections 133 

and 114, Illus. (b) — Accomplice — Parti- 
cipes criminis in respect of actual crime 
chaiged is an accomplice — Though wit- 
ness concerned may not confess to his 
participation, court has to decide on a 
consideration of the entiie evidence 
whether he is an accomplice. 1954 AC 
378, Rel. on. (Para 28) 

(J) Evidence Act (1872), Sections 133 

and 114, Illus. (b) — Several accomplices 
simultaneously and without previous con- 
cert giving consistent account of the crime 
implicating accused — Couit may accept 
the several statements as conoborating 
each other. AIR 1968 SC 832 and AIR 
1949 PC 257, Rel. on. (Para 33) 

(K) Evidence Act (1872), Section 30 — 
Retracted confession of co-accused — 
Though it can be taken into considera- 
tion against the other accused it can be 
used only in suppoit of other evidence — 
It cannot be made the foundation of a 
conviction. AIR 1949 PC 257, Rel. on. 

(Para 34) 

(L) Penal Code (1860), Sections 71 and 
120B — Separate sentences for offence 
under Section 167 (SI), Sea Customs Act 
and under Section 120B, Penal Code — 
Not illegal — (Criminal P. C. (1898), Sec- 
tion 35). 

The offence under Section 167 (81) of 
the Sea Customs Act, 1878, is punishable 
with imprisonment for a term not exceed- 
ing two years or to fine or to both A 
party to a criminal conspiracy to commit 
this offence is punishable under S 120B(1) 
of the Penal Code in the same manner as 
if lie had abetted the offence. A crimi- 
nal conspiracy is a separate offence, 
punishable separately from the mam 
offence. (Para 42) 

Cases Referred: Chronological Paras 
(1968) AIR 196S SC 832 (V 55) = 

70 Bom LR 540 = 1968 Cri LJ 

1017, Haroon Haji Abdulla v. 

State of Maharashtra 33 

(1967) AIR 1967 SC 450 (V 54) = 

1967-1 SCR 595 = 1967 Cri LJ 


414, S. K. Khetwam v. State of 
Maharashtra 15 

(1965) 1965-2 All ER 448 = 1965-3 
WLR 405, R. v Griffithis 15 

(1963) AIR 1963 SC 599 (V 50) = 

1963-3 SCR 830 = 1963-1 Cri LJ 
489, Bhiva Doulu Patil v. State of 
Maharashtra 21 

(1957) AIR 1957 SC 340 (V 44) = 

1957 Cri LJ 422, S. Swaminathan 
v. State of Madras 15 

(1954) 1954 AC 378 = 1954-2 WLR 
343, Davis v. Director of Public 
Piosecution 28 

(1949) AIR 1949 PC 257 (V 36) = 

76 Ind App 147 = 50 Cri LJ 
872, Bhubom Sahu v. The King 


33 34 

(1916) 1916-2 KB 658 = 86 LJ (KB) 

28. R v. Baskerville 21 

In Cr. A. No. 13 9 of 1966. 

M/s Porus A Mehta, B. M Parikh and 
Janendra Lai, Advocates and M/s. J. R. 
Gagrat and B R Agarwala, Advocates of 
M/s. Gagiat and Co , for Appellant, 

In Cr. A. No. 140 of 1966 
Mr. A K Sen, Senior Advocate, (M/s. 
Porus A. Mehta, B M Parikh, M. V Rao 
and Janendra Lai, Advocates and M/s. 
J R Gagrat and B. R. Agarwala, Advo- 
cates of M/s Gagrat and Co. with him), 
for Appellant, 

In Cr As. Nos 141 and 142 of 1966 
M/s R Jethmalani, M V. Rao and 
Janendra Lai, Advocates, and M/s. J. R. 
Gagrat and B R. Agarwala, Advocates of 
M/s Gagrat and Co., for Appellant, 

In Ci. As. Nos 143 and 144 of 1966 
M/s. R. Jethmalani and Janendra Lai, 
Advocates and M/s J R. Gagrat and 
B R Agarwala, Advocates of M/s Gagrat 
and Co , for Appellant, M/s. II. G. 
Khandelawala, A B Pandya, H R. 
Khanna and R. N Sachthey, Advocates, 
for Respondents (In all appeals). 

The following Judgment of the Court 
was delivered by 

BACHAWAT, J.: The six appellants are 
A-8, Mohamed Hussam Omer Kochra alias 
Mr. Buick alias Naznen, A-12 Maganlal 
Naranji Patel, A-16, N B Mukherji, A-15, 
N. S. Rao, A-14, Parasuram T. Kanel, A-6, 
Lakshmandas Chaganlal Bhatia alias 
Sham. In this Judgment “A” means ac- 
cused Forty persons including the ap- 
pellants were jointly prosecuted for crimi- 
nal conspiracy to import and deal in gold 
punishable under Section 120B of the 
Indian Penal Code read with S. 167 (81) 
of the Sea Customs Act, 1878 and for 
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substantive offences punishable under 
Section 167 (81) 

2 A-l to 5, A 18 to 35 and A-37 are 
absconding or being foreigners are not 
amenable to the processes of the Court 
A-l Jamal Shuhaibar, A 2 George Shuhai 
bar and A 3 Jawadat Shuhaibar of Beirut 
and A 4 iusuf Vobamed Lon alias Ab- 
dulla of Bahrein sent gold from the Mid 
die East A 5 Juan Castamer Casanovas 
and A 18 Bernardo Sas of Geneva are 
foreign collaborators A 19 Hamad Sul 
tan and A 37 Chunilal abas Professor 
Kama! alias Dwarhadas of Bombay were 
concerned m the smuggling of gold A 20 
to A 35 Mrs Gisele Minot, B J Lupi, 
J P Hoffman Jacques Minot Geoffre 
Allan M Torrens Mrs Mon Margaret 
Aimand Yavercovvaski, Gran Powell G J 
Flamant Mrs A Ramel Mrs S B Taylor 
J C Catino E D Gill A J Mascardo 
and A A. Grant are foreigners and are 
said to have earned gold from foreign 
countries to India by air 

3 The tnal proceeded against A 6 to 

17, A-36 A 38, A 39 and A-40 A 6 

Laksbmandas is a financier A 14 Para - 
suram is his brother in law A 7 Rabi 
yabi Usman alias Grandma is the mother 
of A 9 Rukaiyabai Mohamed Hussain 
Kochra A 10 Abidabai Usman and A 38 
Hassan Usman A 8 Kochra is the hus 
band of A 9 A-ll Murad Ashamoff re 
mitted funds to foreign countries A-12 
Maganlal Naranji Patel and A-13 M afat- 
lal Mohanlal Parekh are bullion merchants 
of Bombay A-15 N S Bao A-18 N B 
Mukherji A-17 Timothy Miranda, A-39 
D K. Deshmukh and A-40 Jacob Miranda 
alias Tambaku were mechanics in the 
employ of the Air India International 
A-36 Francis Bello was a co-conspirator 
The Additional Chief Presidency Magi- 
strate 3rd Court Esplanade, Bombay, 
acquitted A 9 10, 13 39 and 40 of all 
the charges He convicted A-0 7, 8, 11 
12 14 15, 16 17 36 and 38 of criminal 
conspiracy and substantive offences under 
Section 167 (81) and passed sentences of 
imprisonment and fine 

4 All the convicted persons filed ap- 
peals m the High Court During the 
pendency of the appeal A 11 absconded 
The High Court upheld the convictions of 
A-30 and A 7 but directed that A-36 be 
released on probation and that A-7 do 
pay a fine of Rs 1 000 and undergo sim 

F ie imprisonment for a day only The 
bgh Court dismissed the appeals of A-0, 
8 11 12, 14 15 16 and 17 The present 
appeals have been Med by A-6 8 12 H 
15 and 16 after obtaining special leave 


5 The first count charged that all the 
40 accused persons along with Mohamed 
\usuf Merchant, Pedro Fernandez and 
other persons at Bombay and other places 
from 1st November, 1956 to 2nd February 
1939 were parties to a continuing crimi- 
nal conspiracy to acquire possession of 
carry remove deposit harbour keep con- 
ceal and deal in gold and knowingly to 
be concerned in fraudulent evasion of 
duty chargeable on gold and of the prohi- 
bition and restriction applicable thereto 
and committed an offence punishable 
under Section 120 B I P C read with 
Section 167 (81) of the Sea Customs Act, 
1878 The other counts charged the ac- 
cused persons individually with offences 
punishable under Section 167 (81) 

6 In broad outline the prosecution 
case is as follows Before November I, 
1936 some of the accused persons along 
with others were concerned in the illegal 
importation of gold In or about Novem 
her 1956 Pedro Fernandez and Yusuf 
Merchant hatched the present conspiracy 
to which A 11 Murad Ahahamoff was a 
party The scheme was that necessary 
finances would be arranged, remittances to 
foreign countries would be made through 
Murad gold would be sent by air from 
foreign countries to Bomba}, Delhi, Cal- 
cutta and other air ports and the smug- 
gled gold would be sold in India A-6 
Laksbmandas A 8 Kochra and A 7 Rabi* 
yabat were approached for the necessary 


finances Between February 3 and July 
8 1957 eleven carriers brought gold by 
air from Switzerland Laksbmandas 
financed the first four transactions and 
his telegraphic address “Suhhat” was used 
for receipt and despatch of cables On 
February 3 1957 the first earner Gisele 
Minot came to Bombay On February 
25, 1957 the second earner B J Lupi 
and on March 9, 1957 the third carrier 
J P Hoffman came to Delhi The fourth 
carrier Jacques Minot went to Colombo 
Kochra and Rabiyubai financed the sub- 
sequent transactions and allov/ed the use 
of his telegraphic address “Nazneen" 
Cables us«d to be sent £n codes known 
a? the “Private Dictionary" “the new 
Geneva Code" and “the Beirut Code”, and 
“the Behrein Code" Laxmandas ceased 
to be a financier but he continued to parti- 
cipate in the disposal of gold On Apnl 
8 1937 the fifth earner Mora Margaret 
went to Colombo On April 19 1957 the 
sixth earner Geoffre Allan and on May 
3 1957 the seventh earner came to Bom- 
bay At about this time A 12 is said to 
have joined the conspiracy On May 21 
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1957 tire eighth carrier Grant Powell came 
•to Delhi. On June 9, 1957 the ninth 
carrier Mora Margaret and on June 24, 
1957 the tenth Carrier Armand Yaverco- 
waslci came to Bombay. On July 8, 

1957 tire 11th earner Grant Powell came 
to Calcutta. A-37 Chumlal who was des- 
patched to contact the carrier disappeared 
with the gold. Thereafter the smugghng 
•of gold stopped for sometime. 

7. In August 1957 Yusuf and A-38 
Hassan representing Koclira and Rabiya- 
>bai went to Beirut and induced A-l to 
A-3 Jamal Shuliaibar and his two brothers 
to join the conspiracy. The scheme was 
that the Shuhaibar brothers would send 
gold from the Middle East, Kochra and 
Rabiyabi would remit the necessary funds 
and that A- 19 Hamad Sultan would have 
an interest in tire venture. Pedro also 
came to Beirut. Accounts between him 
and Yusuf were settled It was decided 
that Pedro would continue to send gold 
from Switzerland, that Kochra and Rabi- 
yabai would supply the necessary finances 
and that Pedro would receive a half share 
of Yusufs profits in the smuggling of gold 
from the Middle East. Between Novem- 
ber 7, 1957 and February 13, 1958 eleven 
carriers of gold sent by Pedro came to 
Bombay. On February 24, 1958 the 
twelfth carrier A J. Mascardo was ar- 
rested in Delhi. Simultaneously gold 
was sent from the Middle East. On 
November 3, 1957 Grant Powell carrying 
gold sent by the Shuhaibar brothers came 
to Calcutta, but he was arrested. In 
November 1957 A-4 Yusuf Mohamed Lori 
of Bahrein acting for Shuhaibar brothers 
came to India and it was decided that 
gold would be hidden in the body of 
Air India International planes by a mecha- 
nic at Beirut or Bahrein and would be 
removed m Bombay by another mechanic 
and that Kochra and Rabiyabai would 
supply funds on the guarantee of Murad. 
From time to time the services of the 
mechanics, A-15 N S. Rao, A-39 D. K. 
Deshmukh, A-40 Jacob Miranda, A-17 
Timothy Miranda and other mechanics 
were requisitioned. Between December 
12, 1957 and January 15, 1958, 4 or 5 
consignments of gold concealed inside the 
belly of aircrafts were sent by Lori to 
India From February 1958, 7 or 8 con- 
signments of gold concealed in the rear 
left bathroom of the aircrafts were sent 
to Lori to Bombay. Due to disturbances 
in the Middle East the smuggling of gold 
stopped for some time. Since October 

1958 eleven consignments of gold were 
sent to Bombay. On February 1, 1959 


the Rani of Jhansi carrying the 11th con- 
signment of gold was searched by the 
customs officers at the Santacruz Airport 
Bombay and the gold was seized. 

8. On February 2, 1959 the residence 
of Yusuf Merchant was searched and many 
incriminating articles were seized. From 
time to time Yusuf was interrogated, and 
his statements were recorded. On Octo- 
ber 24, 1959 the investigation was com- 
pleted. The trial started m July 1960. 
The prosecution examined PW 2 Yusuf 
Merchant and other accomplices, and wit- 
nesses and exhibited numerous documents. 
Yusuf Merchant, the main witness on be- 
half of the prosecution implicated all the 
appellants in the crime. The Courts be- 
low accepted his testimony found that it 
was corroborated m material particulars, 
and convicted the appellants. 

9. All die appeals were heard together. 
We shall note only those arguments which 
were raised in this Court by Counsel. 
Having regard to those arguments the 
following general questions affecting all 
the appellants arise for decision. — 

(1) was die import of gold m contraven- 
tion of Section 8 (1) of the Foreign Ex- 
change Regulation Act, 1947 pumshable 
under Section 167 (81) of the Sea Cus- 
toms Act, 1878- 

(2) did die prosecution establish the 
general conspiracy laid in charge No. 1; 

(3) did die learned Magistrate wrongly 
allow a claim of privilege in respect of 
the disclosure of certain addresses and 
cables and if so, with what effect: 

(4) did he wrongly refuse to issue com- 
mission for the examination of Pedro 
Fernandez, and 

(5) did he wrongly refuse to recall PW 
50 Ali for cross-examination ? 

10. As to the fust question, the law 
since the passing of the Customs Act, 
1962 admits of no doubt. The import 
and export of goods by sea, land and 
air may be prohibited absolutely or sub- 
ject to conditions under Section 11. Cus- 
toms duties are leviable under Section 12 
on all goods so imported or exported. 
The fraudulent evasions of duties and of 
prohibitions are punishable under S. 135. 

11. In the present case we are con- 
cerned with the law in force before 1962 
The Sea Customs Act 1878 contained a 
number of prohibitions on imports by 
land or sea (S. 18) and authorised the 
imposition of further prohibitions and 
restrictions on import or export by 
sea or by land (S. 19) The Act also pro- 
vided the machinery for the enforcement 
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of prohibitions and restrictions by means 
of search, seizure, confiscation and penal 
ties Several other statutes contained fur- 
ther prohibitions and restnctions on the 
import or export of goods Section 8 of 
the Foreign Exchange Regulation Act, 
1947 is one such enactment A notifica- 
tion dated August 25 1948 as amended 
upto date issued under Section 8 (1) of 
this Act directed that except with the* 
general or special permission of the 
Reserve Bank no person shall bring or 
send into India (a) any gold com gold 
bullion, gold sheets or gold ingot whether 
refined or not Section 23A of the 

Act provided that the restrictions imposed 
by Section 8 (1) shall he deemed to have 
been imposed under Section 19 of the 
Sea Customs Act, 1878 and all the provi 
sions of that Act shall have effect ac- 
cordingly ” The effect of S 23A 
was that the contravention of the notifica- 
tion under Section 8 (1) attracted to it 
each and every provision of the Sea Cus- 
toms Act 1878 in force for the time be- 
ing including Section 167 (81) of the Sea 
Customs Act 1878 which was inserted by 
the Amending Act XXI of 1955 

12 It is tc be noticed that Section 19 
of the Sea Customs Act 1878 authorised 
the imposition of prohibitions and res- 
trictions on the import or export of goods 
by sea and land only But the notifica- 
tion dated the 25th August 1918 issued 
under Section 8 (1) of the Foreign Ex- 
change Regulation Act, 1947 restricted 
the bringing into India of gold from an> 
place outside India by land sea and air 
Section 23A of the Foreign Exchange 
Regulation Act 1917 created the fiction 
that the restriction had been imposed 
under Section 19 of the Sea Customs Act, 
iWH* so id at" ail' ide provisions' ut r rtlat' 
Act would be attracted to a breach of 
the notification But the statutory fiction 
did not cut down the wide ambit of the 
notification or limit its application to im- 
ports and exports by Sea and land only An 
import of gold by air without the per- 
mission of the Reserve Bank was a breach 
of the notification and the breach attract 
cd to it the provisions of Section 167 (81) 
of the Sea Customs Act 1878 

13 The matter may be looked at from 
another point of view When the Sea 
Customs Act 1878 was passed goods 
could be imported or exported by sea and 
land only Transport by air w as un 

1 known After the Second World War 
1 traffic by air began There is force In 
the contention that the import or export 


by air is a species of import or export by 
land The aircraft carrying goods lands 
or takes off from land The prohibition 
or restriction on the import or export of 
goods by land is a prohibition or restnc 
tion on the import or export by aircraft, 
landing or taking off from land A fraud 
ulent evasion of the restriction imposed 
by the notification under Section 8 (1) of 
the Foreign Exchange Regulation Act,! 
1947 was punishable under Section 167(81)! 
of the Sea Customs Act, 1878 and cnmi 
nal conspiracy to evade the restriction 
was punishable under Section 120B of 
the Indian Penal Code 

14 In this connection a question arose- 
whether customs duty was leviable on 
imports and exports whether a fraudulent 
evasion of the duty was punishable under 
Section 167 (81) The Sea Customs Act 
1878 and the rules and notifications made- 
thereunder set up a complete machinery 
for the levy of set customs duties Sec- 
tion 20 provided for a levy of customs 
duties on goods imported or exported by 
sea Payment of the duty was enforced 
by compelling all foreign trade to pass 
through certain ports Drastic powers 
were given for detection prevention and 
punishment of evasions of duty The- 
Land Customs Act, 1924 set up the machi- 
nery for the levy of land customs duties, 
and Section 9 of the Act applied for the 
purpose of this levy several provisions 
of the Sea Customs Act 1878 with suit- 
able modifications and adaptations 
Rules 53 to 6-1 contained in Part IX of 
the Indian Aircraft Rules 1920 framed 
under Sections 3 and 0 of the Indian Air- 
craft Act, 1911 provided for the levy of 
air customs duties The duty was levi- 
able under Rules 5S and 59 on goods im- 
1 nortedjar_<’_\nncted Jji jiir "as aCsi teh gmndr- 
were chargeable to duties under the Sea 
Customs Act 1878” Rule 63 provided 
that all persons importing or exporting 
goods into and from India “shall so far 
as may he observed comply with and be 
bound by the provisions of the Sea Cus- 
toms Act 1878 , with certain adaptations 
The Indian Aircraft Act 1931 repealed 
the Indian Aircraft Act 1911 but the 
Indian Aircraft Rules 1920 continued fn 
force in view of Secbon 24 of the General 
Clauses Act 1897 The Indian Aircraft 
Rules 1937 framed under Secs 5 and 8 
of the Indian Aircraft Act 1931 preserved 
and continued Part I\ of the Indian 
Aircraft Rules 1920 Until the pas- 
sing of the Customs Act 1962 Part IX of 
the Indian Aircraft Rules 1920 continued 
to be the basic law for the levy of air 
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customs duties. On behalf of the appel- 
lants it was argued that (1) Rules could 
not authorise the levy of a tax, (2) Rules 
could not create a new offence punishable 
under Section 167 (81) of the Sea 

Customs Act 1878, (3) a contravention of 
the Rules was punishable under Section 10 
of the Indian Aircraft Act, 1934 and not 
under Section 167 (81). On behalf of the 
respondent our attention was drawn to 
Section 16 of the Indian Aircraft Act 
1934 which provided — 

“The Central Government may, by 
notification in the official gazette, declare 
that any or all of the provisions of the Sea 
Customs Act, 1878, shall with such modi- 
fications and adaptations as may be 
specified in the notifications apply to the 
import and export of goods by air.” 
Counsel for the respondent argued that 
(1) the notification dated March 23, 1937 
continuing Part IX of the Aircraft Rules 
1920 was a sufficient declaration under 
Section 16, (2) Section 16 was a piece of 
conditional legislation, and by force of 
Section 16 and on the declaration being 
made the duty became leviable on goods 
imported and exported by air, and a 
fraudulent evasion of duty became puni- 
shable under Section 167 (81) of the Sea 
Customs Act, 1878 We do not think it 
necessary to express any opinion on these 
questions having regard to our conclusion 
that a fraudulent evasion of the restric- 
tion imposed by Section 8 (1) of the 
Foreign Exchange Regulation Act, 1947 
was punishable under Section 167 (81) 

15. As to the second question the con- 
tention was that the evidence disclosed 
a number of separate conspiracies and 
that the charge of general conspiracy 
was not proved Criminal conspiracy as 
defined m Section 120A of the I. P. C 
is an agreement by two or more persons 
to do or cause to be done an illegal act 
or an act which is not illegal by illegal 
means The agreement is the gist of die 
offence. In order to constitute a single 
general conspiracy there must be a com- 
mon design and a common intention of 
all to work in furtherance of the common 
design. Each conspirator plays his sepa- 
rate part in one integrated and united ef- 
fort to achieve the common purpose. Each 
one is aware that he has a part to play 
m a general conspiracy though he may 
not know all its secrets or the means by 
which the common purpose is to be ac- 
complished. The evil scheme may be 
promoted by a few, some may drop out 
and some may join at a later stage, but 
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the conspiracy continues until it is broken; 
up. The conspiracy may develop m suc- 
cessive stages. There may be a general 
plan to accomplish the common design 
by such means as may from time to time 
be found expedient. New techniques 
may be invented and new means may be 
devised for advancement of the common 
plan. A general conspiracy must be dis- 
tinguished from a number of separate con- 
spiracies having a similar general pur- 
pose Where different groups of persons 
co-operate towards their separate ends 
without any privity with each other, each 
combination constitutes a separate con- 
spiracy The common intention of the 
conspirators then is to work for the fur- 
therance of the common design of his 
group only The cases illustrate the dis- 
tinction between a single general con- 
spiracy and a number of unrelated con- 
spiracies. In S K Khetwani v State of 
Maharashtra, 1967-1 SCR 595 = (AIR 
1967 SC 450) S Swammatham v. State of 
Madras, AIR 1957 SC 340 the court found 
a single general conspiracy while in R v. 
Griffiths, 1965-2 All ER 448 the Court 
found a number of unrelated and sepa- 
rate conspiracies. 

16. In the present case, there was a 
single general conspiracy to smuggle gold 
into India from foreign countries The 
scheme was operated by a gang of inter- 
national crooks. The net was spread over 
Bombay, Geneva, Beirut and Bahrein. 
Yusuf Merchant and Pedro Fernandez 
supplied the biain power, Murad Aaha- 
ranoff remitted the funds, Lakshmandas 
Koclira and Rabiyabai supplied the finan- 
ces, Pedro Fernandez and the Shuhaibar 
brothers sent the gold from Geneva and 
the Middle East, carriers brought the 
gold hidden m jackets, mechanics con- 
cealed and removed gold from aircrafts 
and others helped m contacting the car- 
riers and disposing of the gold Yusuf, 
Pedro and Murad and Lakshmandas were 
permanent members of the conspiracy. 
They were j'oined later by Kochra, the 
Shuhaibar brothers and Lori and other 
associates The original scheme was to 
bring the gold from Geneva. The nefa- 
rious design was extended to smuggling 
of gold from the Middle East. There can 
be no doubt that the continuous smug- 
gling of gold sent by Pedro from Geneva 
during February 1956 to February 1958 
formed part of a single conspiracy. The 
settlement of accounts between Yusuf and 
Pedro at Beirut did not end the original 
conspiracy. There can also be no doubt 
that the smuggling of gold from Beirut 
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by the Shuhaibar brothers and from 
Bahrein by their agent Lon were differ 
ent phases of the same conspiracy The 
main argument was that the despatch of 
gold from Geneva was the result of one 
conspiracy and that the despatch of gold 
from the Middle East was the result of 
another separate and unrelated conspi- 
racy The Courts below held, and m our 
opinion rightly, that there was a single 
general conspiracy embracing all the acti 
vities Pedro had a share m the profits 
of the smuggling from Geneva He got 
also a share of Yusufs profits from the 
smuggling of the Middle East gold Ap- 
parently Shuhaibar brothers and Lon had 
no share in the profits from the smug 
ghng of the Geneva gold but they attach 
ed themselves to the general conspiracy 
originally devised by Yusuf and Pedro 
with knowledge of its scheme and pur- 
pose and took advantage of its existing 
organization for obtaining finances from 
Kochra and Rabiyabar ana for remittances 
of funds by ^usuf Each conspirator pro 
fited from the general scheme and each 
one of them played his own part in the 
general conspiracy The second conten- 
tion is rejected 

IT As to the third question we find 
that on or about February 22, 1962 the 
prosecution took out a summons to the 
Deputy Accountant Gemral Telegarphs 
Check Office Calcutta for the production 
of all records pertaining to 15 cable ad 
dresses including “Subhat” and “Nazneen" 
together with the summons under Sec- 
tion 171A previously issued by the cus 
toms officers to the Telegraphs Check 
Office for the production of the cables 
and the receipts given by the customs 
officers to the Telegraphs^ Check office 
for the cables so produced "Pursuant to 
the summons issued on February 22 1962 
Mr Madhavan Superintendent of the 
Telegraphs Check Office Calcutta pro- 
duced in court the cables summons and 
receipts All the cables relating to the 
aforesaid 15 cables addresses and two 
more addresses with which the appellants 
were concerned were exhibited at the 
tnal The summons under Section 17 IA 
was a consolidated summons issued by the 
customs officer to the Telegraphs Check 
Office for the production of the cables 
relating to the investigations in the pre 
sent case and several other cases The 
receipt was a consolidated receipt for the 
cables produced under the summons Af- 
fidavits were filed by Mr P C Kalla 
Senior Deputy Accountant Post and Tele- 
graphs and Mr S K. Smastava, an Ad 


ditional Collector of Customs, Calcutta 
claiming privilege under Section 124 oi 
the Evidence Act m respect of the dis 
closure of the other cable addresses men : 
tioned in the summons and receipts anc 
the cables sent to those addresses The 
learned Magistrate upheld this claim ol 
privilege In our opinion, the privilege 
was not properly claimed under Sec 124 
It is difficult to say that the other cable 
addresses and cables were communica 
tions to a public officer m official confi 
dence However, we find that the othei 
addresses and cables were required in 
connection with investigations unconnect- 
ed with the present case and did not re 
late to anv person or persons concerned 
in the offences for which the appellants 
were being tned The other cables and 
cable addresses were not relevant to the 
defence and their non disclosure has not 
occasioned any fadure of justice 

18 As to the fourth question it ap- 
pears that Pedro Fernandez was a mate- 
rial witness In 1959 he wrote a letter 
to iusuf stating that he was willing to 
come to India and to be examined as a 
witness The prosecution tried to con- 
tact him but his whereabouts could not 
be traced On April 18 1962 the defence 
applied for the issue of a commission “to 
the appropriate authority or court either 
in Switzerland or in United Kingdom or 
in Pakistan for examination of Pedro Fer- 
nandez and Cimness as witnesses for the 
defence” Except stating that the defence 
undertook to pay all expenses and supply 
all relevant information the application 
did not give any other particulars The 
learned Magistrate rejected the applica 
tion He held and in our opinion rightly 
that the application was misconceived and 
proper grounds for the issue of the com- 
mission under Section 503 of the Code of 
Criminal Procedure had not been made 
out The defence did not produce any 
letter from Pedro or any other material 
indicating that he was walling to be exa- 
mined on commission Even his address 
was not given The Court could not issue 
a roving commission to a court or autho- 
ntv either in Switzerland or in United 
Kingdom or m Pakistan The application 
war not made in good faith and was h ible 
to be rejected on this ground alone 

19 As to the last question ve find 

that examination m chief of P W 50 Ah 
commenced on October 7 1960 and was 
concluded on October 10 I960 His 

cross examination commenced on August 
21, 1961 and was concluded on Septem* 
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her 4, 1961. On March 6, 1962 and again 
on June 21, 1962 the defence applied for 
recalling Ah for cross-examination. The 
learned Magistrate rejected the two ap- 
plications. According to the defence Ah 
was repentant and wanted to say that he 
had given false evidence In our opi- 
nion, no ground was made out for re- 
calling Ali. There was no affidavit from 
Ali nor was there any other material 
showing that his testimony was incorrect 
in any material particular The Court 
has inherent power to recall a witness if 
it is satisfied that he is prepared to give 
evidence which is materially different 
from what he had given at the trial. In 
this case there was no material upon 
which the Court could be so satisfied. 
The learned Magistrate rightly disallow- 
ed the prayer for recalling Ali. 

20. Mr. Jethmalani argued that the 
rough notes of statements given by Yusuf 
to the customs officeis had been destroy- 
ed and that the defence was thereby 
prejudiced This point was not taken 
either in the trial court or in the High 
Court. In our opinion, Counsel ought 
not to be allowed to raise this new point 
for the first time in this Court 

21. On the merits, we find that the 
two courts have recorded concurrent find- 
ings of fact Normally this Court does 
not re-appraise the evidence unless the 
findings are perverse or are vitiated by 
any error of law or there is a grave mis- 
carriage of justice The Courts below 
accepted the testimony of the accomplice 
Yusuf Merchant. Section 133 of the Evi- 
dence Act says — 

“An accomplice shall be a competent 
witness against an accused person, and 
a conviction is not illegal merely because 
it proceeds upon the uncorroborated testi- 
mony of an accomplice.” 

Illustration (b) to Section 114 says that 
the court may presume that an accom- 
plice is unworthy of credit unless he is 
corroborated in material particulars The 
combined effect of Sections 133 and 114 
Illustration (b) is that though a conviction 
based upon accomphce evidence is legal 
the Court will not accept such evidence 
unless it is corroborated in material parti- 
culars. The coiroboration must connect 
the accused with the crime. It may be 
direct or circumstantial. It is not neces- 
sary that the corroboration should con- 
firm all the circumstances of the crime. 
It is sufficient if the corroboiation is in 
material particualrs The corroboration 
must be from an independent source. One 
1970 Cri.L.J. 2. 
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accomplice cannot corroborate another. 
See Bhiva Doulu Patil v. State of Maha- 
rashtra, 1963-3 SCR 830 = (AIR 1963 SC 
599), R. v Baskerville, 1916-2 KB 658. 
In this light we shall examine the case 
of each appellant separately. 

Case of Accused No. 8 Mohamed 
Hussain Umar Kochra 
(Cr. A. No. 139 of 1966) 

22. Yusuf Merchant deposed that 
Kochra and his mother-in-law, A-7 Rabiya- 
bai acted as fmancieis after the fourth 
transaction, that Kochra’s cable address 
“Nazneen” at 19 Eiskine Road and his 
telephone was used in connection with 
the gold smuggling activities The ar- 
rangement was that cables addressed to 
“Nazneen” would be received at No 19, 
Erskme Road and would then be for- 
warded to the Warden Road residence 
of Rabiyabai or tire Napean Sea Road 
residence of Kochra and that on receiving 
phone messages Yusuf would collect the 
cables Yusufs testimony has been cor- 
roborated in material particulars. 

23. Kochra’s mother resided at 10, 

Erskme Road, 4th floor, Esmail Building, 
Bonrbay-3. Exhibit Z70 dated Februaiy 
19, 1957 is the application for the regis- 
tration of “Nazneen”. This document 
purports to have been signed by Ismail 
Kader, a domestic servant of Kochra’s 
motliei It was proved that the signa- 
ture “Ismail Kader” and the address 19, 
Erskme Road, 4th floor, Esmail Building, 
Bombay-3 on Ex. Z-70 were m the hand- 
writing of Rajabali Karmalli, another ser- 
vant of Kochra’s mother. Rajabali Kar- 
malli lived in Kochra’s garrage m Napean 
Sea Road Kochra’s mother was invalid 
and Kochi a held a power-of-attomey 
from her for management of the family 
property Rajabali Karmalli was under 

Kochra’s control and was his trusted ser- 
vant. Kochra had his office in the ground 
floor of the building at 19, Erskine Road 
and his denial that he had no office there 
is false Both Rajabali Karmalli and 

Ismail Kader have now disappeared and 
cannot be traced Several cables sent to 
Nazneen in connection with the gold 

smuggling have been exhibited The 

other cables could not be traced. Kochra 
registered “Nazneen” because he desired 
to join the conspiracy and received the 
cables sent to this address The registra- 
tion of Nazneen was not procured by 
Yusuf m collusion with Rajabali Karmalli 
or Ismail Kadei Though Yusuf surrepti- 
tiously used other addresses for the re- 
ceipt of his cables, Nazneen was used 
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with the full knowledge and approval of 
Kochra 


24 On or about August 13 1957 Yusuf 
and Hassan went to Beirut for inducing 
the Shuhaibar brothers to join the con 
spiracy About August 15 Kochra s wife 
Rukaiyabai and Hassans wife reached 
Beirut A cable (Z-745) dated August 10 
1957 was sent from Beirut informing 
Nazneen” that Rukaiyabai had arrived 
safely On a consideration of the mate 
rials on the record including the written 
statements of Kochra and Rukaiyabai the 
courts below have found that this cable 
was received by Kochra The cable Z 745 
was produced by PW 207 on Apnl 4, 
1962 after the examination of Yusuf Mer- 
chant had been concluded An apphea 
tion for recalling Yusuf filed on the same 
date was rejected A point was made 
that Kochra was prejudiced by the re 
jection of this application Counsel sug 
gested that Yusuf sent the cable Z-745 
from Beirut and that this fact could be 
established if Yusuf was recalled for cross 
examination We shall assume that 3 usuf 
despatched the cable But the fact re 
mains that the cable v as received at 
"Nazneen” It was an intimation of the 
safe arrival of Rukaiyabai at Beirut and 
was obviously meant for her husband Tho 
Courts below rightly held that the cable 
was received by Kochra and that there 
was no substance in the defence case that 
he was not aware of the existence of 
Nazneen The rejection of the applica 
tion for recalling 3usuf did not prejudice 
Kochra 


25 The earner Grant Powell armed 
in Calcutta on November 3 1957 and was 
arrested PW 127 Chandiuala and Jag 
fianuMucihs - were senf rtj GInfcurttr rtr ctm 
tact the carrier IniSuTs brother PW 50 
All also went to Calcutta On November 
6 All sent a telephone message to Kochra 
informing him of a message from Chan 
divvala that there was a raid in his room 
by the customs officials and that the car 
Tier had not come Kochra received tho 
message on his telephone No 72328 at 
his residence Exhibit Z-459 dated No- 
vember 7 1957 is a copv of the bill for 
this telephone call Thereafter Kochra 
contacted Chandmala on the telephone 
and assured him that nothing would hap- 
pen and asked him to return to Bombay 
immediately On November 7 1958 All 
sent a phone message to Kochra at his 
telephone No 72328 informing him that 
Cbandmila was returning to Bombay 
Exhibit Z459 dated November 7 1957 u 


the copy of the bill for this telephone 
call Taking into account Kochra s state- 
ment, Ex Z-703 para 6 and his written 
statement paragraph 72 the Courts below 
rightly held that Kochn received the two 
telephone messages from Ah relating to 
matters connected with the gold smug 
gling Even after the receipt of these 
messages Kochra allow eu the use of Naz- 
neen for receipt of cables from Pedro and 
acceptance of cables by 3 usuf PW 31 
Mastakar, proved that Kochra did not 
send any complaint to the telegraphic 
office that Nazneen was registered or was 
used without his authority 
26 Mr Mehta suggested that (a) Naz 
necn was used before Kochra joined the 
conspiracy and that (b) Kochra did not 
join the cospiracy on or about April 8 
1957 when the fifth carrier came and m 
this connection read to us several docu 
ments The Courts below rejected this 
contention and we find no reason for re 
appraising the evidence It mav be point 
ed out that by the cable Ex Z 69 dated 
March 14 2957 and the letter Ex Z-72 
dated March 17 1957 3 usuf informed 
Pedro of the registration of Nazeen and 
by the cable Ex Z 77 dated March 17. 
1957 Yusuf asked him to send the cables 
to the new address The materials on 
the record show that Kochra had then 
joined the conspiracy and the address 
Nazneen was used for despatch and re- 
ceipt of cables after March 17 1957 Mr 
Mehta commented on the fact that Yusuf 
implicated Kochra for i lie first time in his 
statement given on April 30 1957 and 
that 3 usuf had not referred to Kochra m 
his earlier statements 5 usuf at first want 
ed to shield his friend Kochra The cus 
toms officers discovered the existence of 
iShzneen on or adour' April' 2lf iVoT On 
being then questioned with regard to 
Nazneen 5 usuf was compelled to disclose 
his connection with Kochra and the cir 
cumstances under which Nazneen came 
to be registered 

27 The material on the record clear 
ly establishes the connection of Kochra 
with the conspiracy and materially corro- 
borates the testimony of 5 usuf Merchant 
The Courts below rightly convicted 
Kochra 

Case of Accused No 12 
Maganla! Naranji Patel 

(Cr A No 140 of 1966) 

28 The prosecution case is that since 
May 3 1937 Maganlal was buying the 
smuggled gold from 3 usuf Merchant and 
that when consignments of gold bearing 
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the mark “Chaisso” and having the fine- 
ness of about 99 99 came from Beirut, 
Yusuf Merchant and Maganlal had the gold 
melted m the silver refinery of P.W. 127 
Cliandiwala at Bandra by his employees 
Bahadulla and Shankar in December 1957 
and Ram Naresh and Mohamed Rafique in 
February 1958, with a view to remove the 
mark “Chaisso” and to reduce the fineness 
of the gold. The mark “Chaisso” and the 
99 99 fineness indicated that the gold was 
of foreign origin The object of melting the 
gold and reducing the fineness was to des- 
troy the tell-tale evidence of its origin. 
For the purpose of implicating Maganlal 
the prosecution relied on the testimonv of 
P W 2 Yusuf Mei chant, P.W 127 Moha- 
med Chandiwala and P W 68 Mohamed 
Rafique. It is common case that Yusuf 
and Chandiwala are accomplices The 
question m issue is whether P W 69 
Mohamed Rafique was also an accom- 
plice. The two Courts held that Rafique 
was not an accomplice but we are unable 
to agree with this finding. The melting 
was done late in the night after normal 
working hours The melting of gold in 
the silver refinery was unusual On no 
other occasion gold was melted in the re- 
finery. Rafique was asked to keep the 
matter secret. For two hours’ secret work, 
he got about Rs 10 though his daily wage 
was Rs 3 only Once, the gold was 
brought in a j'acket usually worn for car- 
rying smuggled gold In his statement 
Ex 25-K Yusuf admitted that of the two 
workmen Rafique had more intimate 
knowledge of the reason for the secret 
handling of the gold The secrecy of the 
job, the unusual hours, the special re- 
muneration, the carriage of gold m 
jackets, the user of silver refmerv for the 
melting of gold, the inside knowledge of 
Rafique of the purpose of the melting, 
lead to the Irresistible conclusion that 
Rafique was knowingly a party to melt- 
ing of smuggled gold with intent to des- 
troy the evidence of its foreign origin and 
to evade the restrictions on its import 
He was clearly a particeps crimims m 
respect of the offences with which Magan- 
lal was charged and was liable to be 
tried jointly with him for those offences 
As pointed out by Loid Simonds in 
Davis v. Director of Public Prosecution, 
1954 AC 378 at pp 400-402 a particeps 
eriminis in respect of the actual crime 
iharged is an accomph'ce The witness 
:oncemed may not confess to his parti- 
'.ipation in the crime, but it is for the 
Hourt to decide on a consideration of the 
•ntire evidence whether he is an accom- 


plice. Rafique was an accomplice, and 
his evidence cannot be used to corrobo- 
rate the evidence of Yusuf and Chandi- 
wala, the other accomplices There is no 
coiToboration of the evidence of the ac- 
complices fiom an independent source. 
On the materials on the record it is not 
safe to convict Maganlal of the offences 
with which he is charged 

29. We may also point out that the 
positive case of Yusuf and Chandiwala 
was that Rafique melted the gold in Feb- 
ruary 1958 The books of Chandiwala 
show that in February 1958 Rafique did 
not work m the refinery. In his place 
one Kedar worked there Chandiwala 
suggested that Kedar was another name 
of Rafique This is an impossible story. 
Rafique himself did not say that his other 
name was Kedar Thumb impressions of 
the workers used to be taken on the 
muster roll of the refineiy but that docu- 
ment was not pioduced and the identity 
of Rafique with Kedar was not establish- 
ed The High Court rightly held that 
Kedar and Rafique were different persons. 
The High Court made a new case for the 
piosecution and held that Rafique might 
have melted the gold towards the latter 
part ot December 1958 Mr Khandelwala 
fiankly stated that he could not support 
this finding In this Court Mr. Khandel- 
wala maintained that the gold was melt- 
ed by Rafique m February 1958 and that 
Rafique w’as also known as Kedar For 
the reasons given above, we are unable 
to accept this case. In our opinion. Cri- 
minal Appeal No. 140 of 1966 should be 
allowed and accused No 12 Maganlal 
Naranji Patel must be acquitted of all the 
charges 

Case of Accused No 16 N B Mukheijee 
(Cr. A No. 141 of 1966) 

30. Mukherjee was the engmeer-in- 
charge of Group A base maintenance Ac- 
cording to the prosecution Mukherjee was 
responsible for removing gold from air- 
crafts bringing gold from the Middle 
East PW 2 Yusuf Merchant, PW 49 
Maxie Miranda, PW 129 C B D ’Souza, 

P W. 143 Bhide and P W. 148 Zaliur, im- 
plicated Mukherjee All these witnesses 
are accomplices The High Court found 
that their evidence has been corroborated 
In material particulars from independent 
sources. We are unable to accept this 
finding Mr Khandelwala argued that 
the following circumstances corroborated 
the evidence of the accomplices — 

71) the reference to Mukherjee in Ex. 
Z-209, a letter dated July 8, 195S from 
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Lori to k usuf and Ex Z 226, a letter dated 
August 16, 1958 from Bello to Yusuf, 

(2) Mukherjee s leave application Z 558 
dated December IS 1958 and Z 313 dated 
January 18, 1959, a cable from Yusuf to 
Jamal, 

(3) simultaneous statements of a num 
ber of accomplices and 

(4) Ex Z 697 the retracted confession 
of Bello Mr Khandehvala did not rely 
on any other circumstances 

31 In Ex Z 209 Lori referred to 
Bellos friend Ex Z 226 is a letter of 
Bello to Yusuf referring to our friend " 
These two letters do not refer to Muhher 
jee by name There is no corroboration 
from any independent source that Mu 
kherjec was one of the co conspirators 
referred to in these letters The two let 
ters cannot be regarded as a corroboration 
of Yusufs evidence 

32 On December 13 1958 Mukherjee 
applied for leave from January 19 to 
February 2 1959 The leave application 
Ex Z 558 was allowed on December 14 
1958 This document is innocuous and 
does not implicate Mukherjee m the 
crime Maxie Miranda now says that 
Mukherjee asked Maxie not to remove the 
gold during his absence on leave that 
Maxie desired to remove the gold surrep 
titiously without Mukherjee s knowledge 
and arranged for the change m the place 
of concealment of gold in aircrafts and 
that accordingly Z 213 a cable dated 
January 18 1959 was sent by Yusuf to 
Jamal informing the latter that a new 
place of concealment had been airmailed 
Ex Z313 on the face of it docs not impli 
cate Mukherjee The prosecution had to 
rely entirely on the evidence of Maxie 
Miranda and other aetoinpht-es for tin® 
purpose of implicating Mukherjee Ex 
Z*558 and Ex Z313 do not connect Mu 
kherjee with the crime 

33 Section 114 of the Evidence Act 
says thus as to Illustration (b) "A crime 
is committed by several persons A B and 
C three of the criminals, are captured on 
the spot and kept apart from each other 
Each gives an account of the crime jm 
plicating D and the accounts corroborate 
each other in such a manner as to render 
previous concert highly improbable" If 
several accomplices simultaneously and 
without previous concert give a consistent 
account of the crime implicating the ac 
cused the Court may accept the several 
statements as corroborating each other seo 
Haroon Haji Abdulla v State of Maha 
rashtra 70 Bom LR 540 at p 545-{AIR 


1968 SC 832 at p 837) But it must bej 
established that the several statements of 
accomplices were given independently and' 
without any previous concert, see Bhu 
bom Sahu v The King, 76 Ind App J47 
at pp 156 157= (AIR 1949 PC 257 at pp 
260 261 ) In the present case the Bam 
of Jhansi was searched on February 2, 
1959 5 usuf gave his first statement on 

February 3 1959 He did not then im 
plicate Mukherjee Maxie Miranda gave 
his statement on February 4, 1959 impli 
citing Mukherjee No other accomplice 
made a statement on that date flier® 
was ample opportunity thereafter for the 
iccompiices meeting together and con 
spmng to implicate Mukherjee On Feb 
ruary 8 1959 C B D Souza, Bhide and 
Yusuf made separate statements implicit 
mg Mukherjee On June 27, 1959 Zahut 
made a similar statement These state 
ments cannot be regarded as having been 
made independently and without any prt 
vious concert and do not amount to suffi 
cient corroboration of the accomplice evi 
dence 

34 On February 11, 1939 Bello made 
a confession implicating Mukherjee At 
the trial he retracted the confession 
Under Section 30 the Court can take info 
consideration this retracted confession 
against Muhheriee But this confession 
can be used only in support of other evi 
dence and cannot be made the founda j 
tion of a conviction see Bhubom Sahus, 
case 70 Ind App 147 at p I56=(AIR 
1949 PC 257 at p 200) It cannot be used) 
to support the evidence of the other ac 
complices 

35 In our view Criminal Appeal No 
141 of 1960 should be allowed and Mu 
kherjec should be acquitted of all the 
charges 

Case of Accused No 15 N S Rao (Cr 
A No 142 of 1966} 

36 In this case there is sufficient in 
dependent corroboration of Yusufs test! 
mony implicating Rao Counsel for the 
appellant did not dispute the finding of 
the High Court that Jiao is guilty of the 
offences with which lie had been charged 
The High Court rightly convicted N S 
Rao 

Case of Accused No 14 Parasuram T 
Kanel (Cr A No 143 of 1966) 

37 Counsel did not dispute the find 
mg of the High Court that there is suffi 
cient independent corroboration of ac 
complice evidence implicating kanel W< 
have perused the records and we find ui« 
the High Court rightly convicted Kane 
of the charges against him 
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Case of Accused No. 6 Lakshmandas 
Chhaganlal Bhatia (Cr. A. No. 144 of 
1966) 

38. The Courts below accepted the 
testimony of Yusuf Merchant implicating 
Lakshmandas in the conspiracy and other 
specific charges against him. Lakshman- 
das acted as the financier in the first four 
transactions and subsequently participated 
m the disposal of gold. Yusufs testimony 
has been corroborated in mateiial parti- 
culars, It is sufficient to mention two cir- 
cumstances which connect Lakshmandas 
with the criminal conspiracy and other 
charges against him. 

39. Exhibit Z-20 shows that on No- 
vember 26, 1956 Lakshmandas had the 
telegraphic address “Subhat” registered. 
The application for registration of 
‘'subhat” was signed by Lakshmandas. The 
address for the delivery of the cables was 
Lakshmandas Chhaganlal Bhatia, 8, Little 
Gibbs Road, Alimanor Building, 1st Floor, 
Bombay 6. Numerous cables with regard 
to the smuggling of gold were received 
by Lakshmandas at the telegraphic ad- 
dress “Subhat”. The evidence shows that 
the address “Subhat” was registered for 
the purpose of the smuggling activities 
only. It does not appear that any cable 
relatmg to any legitimate business was re- 
ceived by Lakshmandas at this telegra- 
phic address. 

40. The third carrier J P. Hoffman ar- 
rived m Delhi The contact of Lakshman- 
das with this earner is clearly establish- 
ed Ex. Z-64 is a cable dated March 6, 
1957 from Yusuf to Pedro stating that he 
was awaiting the party at Hotel Maiina 
in Delhi and that the code name was 
‘captain’. The passenger manifest of the 
Indian Airlines Corporation (Ex. Z-568) 
shows that A-14 P. T. Kanel the biother- 
in-law of Lakshmandas travelled from 
Bombay to Delhi by flight No. 125/66 on 
March 7. 1957. The reservation chait 
Z-566A shows that the reservation foi 
Kanel was made from telephone No 
70545 of Lakshmandas The register of 
Hotel Marina, New Delhi, Ex Z-65 
shows that Kanel arrived at the Hotel on 
March 8, 1957 at 7-30 A M and occu- 
pied room No 22. At the Hotel Kanel 
declared that Thamba Chetty Street, Mad- 
ias, was Ins permanent address, though 
in fact he had no such address at Mad- 
ras The telephone register of Marina 
Hotel Ex Z65C shows that on March 8, 
Kanel attempted to contact telephone 
No 70545 but the call was cancelled 
The passenger list of Indian Airlines Cor- 
poration Ex. Z-567A shows that a seat 
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was booked for Bhatia by plane from 
Bombay to Delhi and the manifest shows 
that he travelled by the plane on March 
9, 1957. The manifest of K.L M. Airways 
Ex. Z-489 shows that Hoffman travelled 
by plane from Geneva and arrived at 
Palam Airport, New Delhi, on March 9. 
The register of Hotel Marina Ex. Z-66 
shows that Hoffman arrived at the Marina 
Hotel on March 8, at 1-40 A M. and oc- 
cupied 100 m No. 39. The bill of Hotel 
Marina Ex Z-65B shows that Kanel was 
charged Rs. 3/8/- extra for a guest and 
that he left the Hotel on March 10. The 
passenger manifest Ex. Z-537 shows that 
on March 10, 1957 Kanel and Lakshman- 
das travelled by the same plane fiom 
Delhi to Bombay and their ticket Nos. 
were 194885 and 194886 There is noth- 
mg to show that Kanel and Lakshmandas 
came to Delhi for any legitimate busi- 
ness. The documentary evidence com- 
pletely corroborates Yusufs testimony that 
Kanel came to Delhi, and later he was 
joined by Lakshmandas and that the ob- 
ject of their visit was to contact the ear- 
lier Hoffman and to receive from him the 
smuggled gold The Courts below rightly 
convicted Lakshmandas of the charges 
against him. 

41. Counsel for the appellants plead- 
ed for a mitigation of the sentences. The 
Comts below passed on them sentences 
of ngorous imprisonment on the charge of 
conspiracy and on the individual charges 
for which they weie convicted and direct- 
ed that the sentences on all the charges 
except the charge of criminal conspiracy 
would run concurrently. Counsel argued 
that a sepai ate punishment on the con- 
spiracy charge was not justified and refer- 
red us to the following passage m Ghan- 
ville William’s Criminal Law, 2nd Ed., 
(General Part), Article 220, page 685 — 

"Conspiracy is a useful feature on which 
to seize for punishing inchoate crime, it 
is not, m general, an aggravating factor 
when crime has been committed Where 
there is a prosecution for a consummated 
crime and for conspiracy to commit it, no 
separate punishment would be justifiable 
on the conspiracy count However, the 
fact that criminals are organized profes- 
sionally for crime may be taken into con- 
sideration m determining the punishment 
for the crime” 

42. We find that the offence under 
Section 167 (81) of the Sea Customs Act, 
1878 was punishable with imprisonment 
for a term not exceeding two years or to 
fine or to both. A party to a criminal 
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conspiracy to commit this offence was 
punishable under S 120B (1) of the Indian 
Penal Code in the same manner as if he 
had abetted the offence A criminal con 
spiracy is a separate offence, punishable 
separately from the mam offence The 
sentences passed by the Courts below can 
not be said to be illegal However, in 
the present case, Yusuf and Pedro, the 
ring leaders of the conspiracy have cs 
caped punishment There has been a pro 
longed tnal commencing in Julv 1960 and 
ending in conviction on September 30, 
1963 Considering all the circumstances, 
we think that the sentences on all the 
charges should run concurrently 

43 In the result Criminal Appeal No 
140 of 1966 is allowed and Maganlal 
Naranji Pitel ii acquitted of all the 
charges Criminal Appeal No 141 of 1966 
is also allowed ana N B Mukherjec is 
acquitted of all the charges 

44 Criminal Appeals Nos 139 of 1966 
142 of 1966 143 of 1968 and 144 of 1986 
are allowed in part and we direct that 
all the sentences passed on the appellants 
will run concurrently In other respects 
the appeals are dismissed 

Order accordingly 
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(From Andhra Pradesh) 9 
S M SIKRI, R S BACHAW AT AND 
h S IIECDE, JJ 

V P Gopala Rao, Appellant v Public 
Prosecutor, Andhra Pradesh Respondent 

Criminal Appeal No 271 of 196S D/ 
7 3-1969 

(A) Factories Act (194S), Sections 2 (m), 
2 (h) (i) and 2 (1) — '‘Factory", meaning 
of — Sun cured tobacco leaves subjected 
to processes of moistening, stripping and 
packing m a company’s premises with a 
view to their use and transport to com 
pany s main factory for manufacturing 
cigarettes — More than 20 persons under 
supervision of management working m 
premises — - Held that the manufacturing 
process was carried on m premises and 
the persons cmplovcd were workers and 
premises a Factory 

In a company s premises at E sun cured 
tobacco leaves bought from the growers 

•(Cn Appeal No 8S3 of 1960,1}/- 37 

1963 — ■ Andh Pra) 

] M/JM/B749/69/LGC/D ' 


w ere subjected to the processes of moisten 
ing stripping and packing The stalks 
were stripped from the leaves The 
Thuklu (wholly spoilt) and Pagu (partly 
spoilt) leaves were separated The leaves 
were tied up in bundles and stored in the 
premises From time to time they were 
packed in gunny bags and exported to the 
company s factory at B where they were 
used for manufacturing cigarettes More 
than 20 persons were working on the pre 
mises regularly every day under the 
supervision of the management On a 
question whether the premises were fac 
ton 

Held that the “manufacturing processes’* 
as defined in Section 2 (k) ( i ) were carried 
on in the premises and the persons cm 
ployed were not employed by indepen 
dent contractors but were "workers as 
defined in Section 2 (1) and hence tho 
company s premises at E were a factory 
(Paras 5 14) 

The definition of "manufacturing pro- 
cess" is widely worded The moistening 
was an adaptation of the tobacco leaves 
The stalks were stripped by breaking 
them up The leaves were packed by 
bundling them up and putting them into 
gunny bags The breaking up the adap 
tation and the packing of the tobacco 
leaves were done with a view to their use 
and transport All these processes were 
"manufacturing processes" within S 2(1) 
(i) Case law discussed (Para 5) 

A “worker" within meaning of S 2 (1) 
is a person employed by the management 
and there must be a contract of service 
and a relationship of master and servant 
between them It is a question of fact 
in each case whether the relationship of 
mister and servant exists between the 
management and the workman The cn 
tical test of the relationship of master and 
servant is the masters right of supennten 
dence and control of the method of doing 
the work. In the instant case there was 
pnma facie evidence showing that the 
relationship of master and servant existed 
between the workman and the manage- 
ment AIR 1938 SC 388 and 1916 SC (HL) 
24 and AIR 1957 SC 264 Foil Case law 
discussed (Paras 8 9 10 14) 

Inasmuch as the returns filed under 
the provisions of the Employees Provident 
Fund Scheme 1952 were in respect of 
all persons employed in the establishment 
either by the management or by or 
through a contractor they were not of 
much help m determining whether the 
emplovees were employed by the manage- 
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ment or were employed by the contrac- 
tors (Para 12) 

(B) Factories Act (1948), Section 6 (1) 
read with Section 92 — Prosecution under 
— Onus lies on prosecution to prove that 
workmen were employed by the manage- 
ment. (Para 14) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 370 (V 53) = 

1964-2 Lab LJ 633, D. C Dewan 
Mohideen Sahib and Sons v. 

Secy United Bidi Workers’ Union, 
Salem 10 

(1965) AIR 1965 Raj 65 (V 52) = 

ILR (1965) 15 Ra] 117, Col Sardar 
C C. Angre v. The State 6 

(1962) AIR 1962 SC 517 (V 49)= 

1962-1 Lab LJ 119 = 1962 (1) Cri 
LJ 497, Shankar Balaji Waje v. 

State of Maharashtra 10 

<1961) AIR 1961 SC 644 (V 48)= 

1961-2 Lab LJ 86, Birdhichand 
Shanna v First Civil Judge, 

Nagpur 10, 11 

(1961) 1961-1 Lab LJ 549 = (1960- 
, 61) 19 FJR 207, State of Kerala 
v. V. M. Patel 6 

(1958) AIR 1958 SC 388 (V 45) = 

1958 SCR 1340 = 1958 Cri LJ 
803 (2), Chmtaman Rao v. State of 
Madhva Pradesh 8 

(1957) AIR 1957 SC 264 (V 44) = 

1957 SCR 152, Dharangadhra 
Chemical Works Ltd. v. State of 
Saurashtra 10 

(1953) 1953-1 All ER 226=1953-1 
WLR 187, Pauley v. Kenaldo Ltd. 9 
(1951) 1951-1 KB 731 = 1951-1 All 
ER 368, Gould v. Minister of 
National Insurance 9 

(1946) 1946 SC (HL) 24, Short v. 

J. W. Henderson Ltd. 9, 11 

Mr. M. C Setalvad, Senior Advocate 
(M/s J M. Mukhi and G S. Rama Rao, 
Advocates with him), for Appellant; Mr 
R. Ram Reddy, Senior Advocate (Mr. A 
V. V. Nair, Advocate, with him), for Res- 
pondent. 

The following Judgment of the Court 
was delivered by 

BACHAWAT, J.: M/s. Golden Tobacco 
Co. Private Ltd , have their head office 
and main factory at Bombay where they 
manufacture cigarettes. The appellant is 
the occupier-cum-rnanager of the com- 
pany’s premises at Eluru in Andhra Pra- 
desh where sun-cured country tobacco 
purchased from the local producers is col- 
lected. processed and stored and then 
transported to the company’s factory at 
Bombay. The prosecution case is that 


the aforesaid premises are a factory. The 
appellant was prosecuted and tried for 
contravention of Section 6 (1) of the Fac- 
tories Act 1948 and Rules 3 and 5 (3) of 
the Andhra Pradesh Factory Rules 1950 
for operating the factory without obtain- 
ing a licence from the Chief Inspector of 
Factories and his previous permission ap- 
proving the plans of the building The 
appellant’s defence was that the premises 
did not constitute a factory and it was 
not necessary for him to obtain the licence 
or permission. The 2nd Addl. Munsif 
Magistrate, Eluru, accepted the defence 
contention and acquitted the appellant 
Accoidmg to the Magistrate the prosecu- 
tion failed to establish that the premises 
were a factory or that any manufacturing 
process was carried on or that any worker 
was working therein. The Public Prose- 
cutor filed an appeal against the order. 
The Andhra Pradesh High Court allowed 
the appeal, convicted the appellant under 
Section 92 for contravention of S. 6 (1) 
and rules 3 and 5 (3) and sentenced him to 
pay a fme of Rs 50 under each count. 
The present appeal has been filed by the 
appellant after obtaining special leave. 

2. The question m this appeal is whe- 
ther the company’s premises at Eluru 
constitute a factory. Section 2 (m) de- 
fines factory. Under Section 2 (m) fac- 
tory means any premises including the 
precincts thereof “whereon twenty or 
more workers are working, or were work- 
ing on any day of the preceding twelve 
months, and in any part of which a manu- 
facturing process is being carried on with 
the aid of power, or is ordinarily so carried 
on.” It is not disputed that more than 
20 persons were working on the premises. 
The points in issue are. (1) whether those 
persons were “workers”; and (2) whether 
any manufacturing process was being car- 
ried on therein. 

3. For the purpose of proving the pro- 
secution case the respondent relied upon 
the following materials. (1) the testimony 
of PW 1A, Subbarao the Assistant In- 
spector of Factories, (2) his report of 
inspection of the premises on December 
20, 1965, (Ex PI), (3) the show cause 
notice Ex. P3, and the appellant's reply 
dated January 15, 1966, (Ex P5), (4) the 
testimony of ” PW 2, B P. Chandrareddi, 
the Provident Fund Inspector, and (5) six 
returns (Exs. P7 to P12) submitted by the 
Eluru establishment, to the Regional Pro- 
vident Fund Commissioner. 

4. The materials on the record show 
that in the company’s Eluru premises, 
sun-cured tobacco leaves bought from 
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the growers were subjected to the pro 
cesses of moistening, stripping and pack 
ing The tobacco leaves were moistened 
so that they may be handled without 
breakage The moistening was done for 
10 to 14 da>s by sprinkling water on stacks 
of tobacco and shifting the top and bot 
tom layers The stalks were stripped 
from the leaves The Thukku (vvhollv 
spoilt) and Pagu (partly spoilt) leaves were 
separated The leaves were tied up in 
bundles and stored m the premises From 
time to time they were packed in gunnv 
bags and exported to the company s fac 
tory at Bombay where they were used Iot 
manufacturing cigarettes All these pro 
cesses are carried on in the tobacco mclus 

S in Encyclopaedia Bntanmca 1963 
ltion \ol 22 page 265 under the head 
mg "tobacco industry" it is stated "After 
curing only during humid periods or in 
special moistening cellars can the leaf be 
handled without breakage It is removed 
from the stalks or sticks and grided ac 
cording to colour, size, soundness and 
other recognizable elements of quality It 
is tied into hands, or bundles of 15 to 
30 leaves by means of a tobacco Jeaf 
wrapped securely around the stem end of 
the leaves After grading the leaf is ready 
for the market" 

5 In our opinion manufacturing pro 
cesses as defined in Section 2 (k) (i) were 
earned on in the premises Under Sec 
tion 2 (k) (i) manufacturing process means 
anv process for "making altering repair 
mg ornamenting finishing packing oil 
mg washing cleaning breaking up, demo 
lishing or otherwise treating or adapting 
any article or substance with a view to 
jts use sale transport delivery or chs 
posaf ” The d’eilmt'ion is w luei'y wordfeu* 
The moistening was in adaptation ot the 
tobacco leaves The stalks were stripped 
by breaking them up The leaves were 
packed b\ bundling them up and putting 
them into gunny bags The breaking up 
the adaptation and the packing of tho 
tobacco leaves were done with a view to 
their use and transport All these pro 
cesses are manufacturing processes with 
m Section 2 (k) (i) 

6 The reported cases are of little help 
fn deciding whether a particular process 
is a manufacturing process as defined In 
Section 2 (k) (i) In State of Kerala v 
V M Patel 1961 1 Lab LJ 549 (SC) the 
Court held that the work of garbling pep 
per by winnow mg cleaning washing and 
drying it on concrete floor and a similar 
process of curing ginger dipped in lime 
and laid out to dry in a warehouse were 


manufacturing processes With regard to 
the decision in Col Sirdar C S Angre 
v The State, ILB (1965) 15 Raj 117 = 
(AIR 1965 Raj 65) it is sufficient to say 
that the work of sorting and drying pota- 
toes and packing and re packing them into 
bags was held not to be a manufacturing 
process as the work was done for the pur 
pose of cold storage only and not for any 
of the purposes mentioned in S 2 (k) (i) 

7 The next question is whether 20 or 
more persons worked on the premises On 
behalf of the appellant it is admitted that 
more than 20 persons work there, but his 
contention is that they are employed by 
independent contractors and are not wor 
hers as defined in Section 2 (I) Section 2 
(1) reads — vv orkcr” means a person em- 
ploy ed, directly or through any agency, 
whether for wages or not, in any manu 
facturmg process or m cleaning any part 
of the machinery or premises used for a 
manufacturing process, or in any other kind 
of work incidental to or connected with 
the manufacturing process, or the subject 
of the manufacturing process,” 

8 In Chintaman Rao v State of 

Madhya Pradesh 1958 SCR 1340 at p 
1349= (AIR 1958 SC 3S8 at pp 392 393) 
the Court gave a restricted meaning to 
the words "directly or through an 
aeency” m Section 2 (1) and held that a 
worker was a person employed by the 
management and that there must be a 
contract of service and a relationship of 
master and servant between them On 
the facts of that case the Court held that 
certain Sattedars were independent con- 
tractors and that they and the coolies 
engaged by them for rolling bidis were 
not “vv orkers" . 


9 It is a question of fact in each case 
whether the relationship of master and 
servant exists between the management 
and (he workmen The relationship is 
characterized by contract of service be- 
tween them In Short v J W Henderson 
Ltd 1916 SC (HL) 24 at pp 33 34 Lord 
Tnankcrton recapitulated four indicia of 
a contract of service As stated in Ilals- 
burvs Laws of England, 3rd Ed Vol 25 
P 443 Article 872 

"The following have been stated to 
be the indicia of a contract of service, 
namely (1) the masters power of selec- 
tion of }iis servant (2) the payment of 
wages or other remuneration (3) the 
masters right to control the method of 
doing the work and (4) the masters right 
of suspension or dismissal [(1946) SC 
(HL) 24 at pp 33 34, Gould v Mims- 
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ter of Naiional Insurance, (1951) 1 KB 
731 at p. 734, (1951) All ER 368 at p. 
371, Pauley v. Kenaldo Ltd , (1953) 1 
All ER 226, (C A ), at p. 228, but modern 
industrial conditions have so affected 
the freedom of the master that it may 
be necessary at some future time to re- 
state the indicia, e.g , heads (1), (2) and 
(4) and properly also head (3), are affect- 
ed by statutory provisions (Short v. J 
W. Henderson Ltd, 1946 SC (HL) 24, 
supra at p. 34.”) 

10. In Dharangadhra Chemical Works 
v. State of Saurashtra, 1957 SCR 152= 
(AIR 1957 SC 264) the Court held that the 
critical test of the relationship of master 
and servant is the master’s right of su- 
perintendence and control of the method 
of doing the work Applying this test 
workmen rollmg bidis were found to be 
employees of independent contractors 
and not woikers within Section 2 (1), in 
State of Kerala v Patel V. M. (supra) 
and Shankar Balaji Waje v. State of 
Maharashtra, 1962-1 Lab LJ 119=(AIR 
1962 SC 517) while they were found to 
be workers within Section 2 (1) in Bir- 
dhichand Sharma v First Civil Judge, 
Nagpur, 1961-2 Lab LJ 86= (AIR 1961 
SC 644) and workmen within the mean- 
ing of Section 2 (s) of the Industrial 
Disputes Act in D C. Dewan Moludeen 
Salieb & Sons v. Secy United Bidi Wor- 
kers’ Union, 1964-2 Lab LJ 633= (AIR 
1966 SC 370). 

11. There is no abstract a priori test 
of the work control required for establish- 
ing a contract of sendee. In 1946 SC (HL) 
24 (supra) Lord Thankerton quoting Lord 
Justice Clerk’s dicta in an earlier case 
said that the principal requirement of a 
contract of service was die right of the 
master “in some reasonable sense” to con- 
trol the method of doing the work As 
pointed out in Birdhichand’s case, 1961- 
2 Lab LJ 86= (AIR 1961 SC 644) (supra) 
the fact that the workmen have to work 
in the factory imply a certain amount of 
supervision by the management The 
Court held that the nature and extent of 
control varied in different industries and 
that when the operation was of a simple 
nature the control could be exercised at 
the end of the day by the method of re- 
jecting die bidis which did not come up 
to the proper standard. 

12. In the present case, the prosecu- 
tion relied on (1) Exs. P-7 to P-12, (2> 
the testimony of PW. 1 and (3) Exs. P-1 
and P-5 to prove that the persons working 
at the company’s premises at Eluru were 


employed by the management. Exhibits 
P-7 to P-12 are monthly returns for July 
to December 1966 submitted by the com- 
pany’s Eluiu establishment to the Regio- 
nal Provident Fund Commissioner under 
paragraph 38 (2) of the Employees’ Pro- 
vident Fund Scheme, 1952. The returns 
disclosed the number and names of about 
200 persons employed every month and 
the recoveries from the wages and the 
company’s contributions on account of 
the provident fund of each employee At 
die top of each return it was stated that 
the employees were contract employees. 
Section 2 (f) of the Employees’ Provident 
Funds Act 1952 defmes “employee” as 
including any person employed by or 
through a conb actor Paragraphs 29 and 
30 of the Employees’ Provident Fund 
Scheme 1952 show that the employer is 
required to pay contributions in respect 
of all such employees. Paragraph 26 of the 
Scheme shows that employees who have 
actually woiked for not less than 12 
months or less m the factory or establish- 
ment are entitled and required to become 
a member of the Fund In view of the 
fact that the returns are in respect of all 
persons employed in the establishment 
either by the management or by or 
through a contractor diev are not of much 
help m determining whether the emplo- 
yees were employed by the management 
oi weie employed by the contractors. 
They only show that in the months of 
July to December 1966, 200 workers had 
been working m the establishment for not 
less than 240 days 

13. The testimony of P.W. 1, A Sub- 
barao, the Assistant Inspector of Facto- 
ries shows that on December 20, 1965 he 
found 120 workmen working in die pre- 
mises. He is corroborated by his inspec- 
tion repoit Ex P-1 In his reply Ex P-5 
the appellant did not dispute the fact that 
120 persons were working diere P W. 1 
found workmen doing the work of strip- 
ping stalks from the tobacco leaves The 
work of shipping was being done under 
the supervision of the management’s clerk 
J Satyanarain Rao. At the end of the day 
the clerk collected the stripped tobacco 
and noted the quantity of work done in 
the work sheet allotted to the worker. 
P.W. 1 found some woikmen doing other 
work 

14. The onus of proving that the work- 
men were employed by the management 
was on the prosecution. We think that 
the prosecution has discharged this onus. 
It is not disputed that more than 20 per- 
sons worked in the premises regularly 
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<jvery day Tliere is the positive evidence 
of P W 1 that the work of stopping stalks 
from the tobacco leaves was done under 
the supervision of the management There 
is no evidence to show that the other 
work m the premises was not done under 
the like supervision The prosecution ad 
duced prim a facie evidence showing that 
the relationship of master and servant 
•existed between the workmen and the 
management The appellant did not pro 
duce any rebutting evidence In the 
icros examination of PW 1 it was sug 
gested that the workmen were employed 
by independent contractors, but the sug 
. geshon is not home out by the materials 
on the record We hold that the persons 
employed are workers as defined in Sec 
tion 2 (1) The High Court rightly held 
that the company s premises at Eluru 
were a factory 

15 In the Courts below the appellant 
produced (ll an order of the Chief Ins 
pector of Tactones Madras and (2) a 
letter of Superintendent of Central Ex 
cise IDO Vipvwada Mr Setalvad 
conceded and in our opinion nchtlv, that 
these documents throw no light on the 
■question whether in 1960 the premises 
were a factory within the meaning of 
■Section 2 (m) We therefore say nothing 
more with regard to these documents 

16 In the result, the appeal is dismiss- 
ed Appeal dismissed 
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ViunA’W'EJu VffX Z.A XKT> 
CHINNAPPA REDDY JJ 
Sved JatemHah Jalen Petitioner \ 
Abdul Aziz and others Respondents 
Cnmnal Revn Case No 003 of 196? 
and Criminal Revn Petn No 786 of 1967 
TV- 3-4-1969 

Criminal P C (1898) S 197 — Wakfs 
Act (1954) S 65 — Relative scope of two 
■provisions — Complaint against 8 ac- 
-cused under Sa 448 454 341 295-A and 
426 I P C for invading premises bous- 
ing private library in possession of com- 
plainant — Accused 1 Secretary of Wakfs 
Board and 2 to 4 emplovecs thereof — 
S 65 of WaUs Act w no bar to prosecu- 
tion — Sanction under S 197 Cr P C is 
not necessary Cn Pevn Cxse No 411 of 
1964 D/- J2-8-1864 (A P) Overruled 
'The object of Section 197 Cr P C and 
similar provisions in other statutes is to 
IM/IM/E360/69/SSG/P — ~ 


protect public servants and persons ad 
u g under statutory powers against un 
necessary harassment Similar pro 
visions in other Acts offer two linds c 
protection to persons exercising statutor 
or official powers absolute or limited I 
the case of some enactments the protec 
tion is absolute that is to say no proceed 
lrg can at all be instituted against per 
sens exercising powers under some statu 
tes but in such cases the Legislature ha 
invariably taken care to insist that th 
protected act should have been done i: 
good faith The protection given by Sec 
tion 65 of the Wakfs Act is of this cate 
gory In some statutes the protection 1 
not absolute but limited in some it i 
limited in the sense that a short perm 
of limitation is prescribed so that n 
officer need be in perpetual dread of som 
ghost nsing from the distant past n 
others it is limited b\ making the sane 
tion of a prescribed authority a conditioi 
precedent to the launching of a prosecu 
tion The protection given bv Section 19 
oi Cr P C is of the last category 

(Para 7 

The phraseology used in Section 197 o 
the Cr P C and Section 65 of the Wakf 
Act is different The difference in phra 
scology of the expressions any offend 
alleged to have been committed whih 
acting or purporting to act in the dis 
charge of his official duty and 'anythin) 
aone or intended to be done under th< 
Act is not of any great significance A 
temporal meaning should not be given tc 
such expressions and if such a meaninf 
is not given the expressions have precise- 
ly the same connotation at least in so fai 
as acts done bv persons appointed undei 
the provisions of the Wakfs Act (Para 8) 

Section 197 of the Criminal Procedure 
Code and provisions like Section 65 of 
the Wal fs Act protect two classes of acts 
(tt VYhftte the a.ct cotccolaitied et te the 
very act which he is expected or authoris- 
ed to do under the statute or the law but 
which becomes reprehensible because it 
is alleged to be done fraudulently or dis- 
honestly i e where the machinery of the 
Act is employed to do an authorised act 
in an unauthorised manner or for an un- 
authorised purpo-e (2) where the act com- 
plained of though not itself sanctioned by 
statute or emomed by his official duty is 
however so intimately and integrally 
connected with his official or statutory 
duty that it can be said to have been done 
in furtherance of the duty prescribed by 
statute or for achieving the object enjoin- 
ed by his duty There must be a rea- 
sonable nexus between the act and the 
QUtv Case law disc (Para J4) 

A filed complaint before City Magis- 
trate against 8 accused persons under Sec- 
tions 448 454 341 295-A and 426 I P C 
for invading premises housing private 
library in possession of complainant 4 
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belonging to his ward Accused 1 is 
Secretary of Wakf Board. Accused 2 to 5 
are employees of Wakf Board while ac- 
cused 6 to 8 do not have official status 
Question is whether accused persons 1 to 
5 are entitled to protection under Section 
197 Cr. P C , and under Section 65 of 
Wakfs Act 

Held, that the Wakf Board is not in- 
vested under the Wakfs Act with power 
to take possession of property m the pos- 
session of another by direct action with- 
out recourse to legal process There is no 
reasonable nexus between the duty to 
take measures to recover lost properties 
and the alleged acts of the accused com- 
plained of. (Para 16) 

Thus, Section 65 of the Wakfs Act is 
not a bar to the prosecution of any of the 
accused nor is sanction under Section 197 
of the Criminal Procedure Code necessary 
for their prosecution Cr. Rev Case No 
441 of 1964 D/- 12-8-1964 (AP) Overruled 

(Para 17) 

Cases Referred: Chronological Paras 

(1964) AIR 1964 SC 33 (V 51) = 

1964 (1) Cri LJ 16. State of 
Andhra Pradesh v. Venugopal 12 

(1964) Cri R C No 441 of 1964, 

D / 12-8-1964 (AP) 1, 17 

(1963) AIR 1963 SC 849 (V 50) = 

1963 (1) Cri LJ 814, Virupaxappa 
Veerappa v State of Mysore 11 

(1956) AIR 1956 SC 44 (V 43) = 

1966 Cri LJ 140, Matajog 
Dobey v H C Bhan 9, 10 

(1955) AIR 1955 SC 287 (V 42) = 

1955 Cri LJ 857, S Ramayya 
Munipalli v State of Bombay 9, 10 
(1955) AIR 1955 SC 309 (V 42) = 

1955 Cri LJ 865, Amrik Singh v. 

State of Pepsu 9, 10 

(1948) AIR 1948 PC 128 (V 35) = 

49 Cri LJ 503, H H B Gill v 
The King 8, 9, 10 

(1947) AIR 1947 PC 78 (V 34) = 

1947-2 Mad LJ 16. Raleigh 
Investment Co. Ltd v. 

Governor General m Council 13 

(1939) AIR 1939 FC 43 (V 26) = 

40 Cri LJ 468 = 1039 FCR 159, 

Hon Ram Singh v Emperor 9, 10 
Peri Subbarao, for Petitioner, Public 
Prosecutor, for the State, Mohammed 
Rasheed Ahmed, for Respondents (Nos 1 
to 7) 

CHINNAPPA REDDY, J.:— This case 
has been placed before us to consider 
’whether Cri R C No 441 of 1964 (AP) 
was rightly decided by a learned Single 
Judge of this Court 

2. The facts of the present case are as 
■follows- — 

r The petitioner filed a complaint before 
the 8th City Magistrate against respon- 
dents 2 to 8 for alleged offences under Sec- 
tions 448, 454, 341, 295-A and 426, I P C 
.and against respondent No 1 for abet- 
'ment of those offences. The first respon- 


dent is the Secretary of the Wakf Board, 
appointed by the State Government under 
tne provisions of Section 21 of the Wakfs 
Act, 1954 The Wakf Board is a body 
corporate having perpetual succession 
and a common seal, established by the 
State Government under Section 9 of the 
Wakfs Act Respondents 2 to 5 are stated 
to be employees of the Wakf Board while 
respondents 6 to 8 are not stated to have 
any official status It is alleged m the 
complaint that under the instructions of 
respondent 1, respondents 2 to 8 invaded 
premises No 17-2-940, Ram Bazar 
Hyderabad m the possession of the com- 
plainant and belonging to this ward M. 
Zaman Mohammed The premises houses 
the private library of late Ilanamuz Za- 
man Mohamed ancestor of M Zaman 
Mohamad in one of its rooms The library 
contains many ancient and valuable 
manuscripts and books It is the pro- 
perty of M Zaman Mohammed 

On 30-7-1966, when the complainant 
was absent from the premises, respondents 
2 to 8 despite the protests and in violation 
of the privacy of the pardanashm women 
folk m the premises, entered the premises, 
broke open the locks on the doors of the 
library, put their own locks and departed. 
The complainant arrived on the scene 
towards the end but was helpless 

He reported to the police but without 
avail It is stated in the complaint that 
the Wakf Board has no executive powers 
and cannot evict persons from any pre- 
mises without the due process of law It 
is also alleged in the complaint that the 
Wakf Board is inimically disposed towards 
the complainant because he has filed a 
suit O P No 97/1966 in the Court of the 
1st Additional Chief Judge, City Civil 
Court, Hyderabad, in respect of this very 
property against the first respondent and 
others It is further alleged m the com- 
plaint that the actions of the first respon- 
dent are actuated by malice against the 
complainant 

3. The respondents after appearing 
before the learned Magistrate raised a 
preliminary objection that the complaint 
was not maintainable for want of requi- 
site sanction under Section 197 Cri P C 
and also because Section 65 of the Wakfs 
Act. 1954 barred the prosecution Up- 
holding the obiection the learned Magis- 
trate purported to dismiss the complaint 
and on revision petition filed by the com- 
plainant, the Principal Sessions Judge 
confirmed the order Both the learned 
Magistrate and the learned Sessions Judge 
followed an unreported judgment of a 
learned single Judge of this Court in Cri 
R C No 441 of 1964 decided on 12-8-1964 
The complainant has filed the present 
revision against the orders of the learned 
Magistrate and the learned Sessions Judge 
and it is contended on his behalf that Cri. 
R. C 441 of 1964 was wrongly decided 
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4 Section 197(1) Criminal Procedure 
Code is as follows — 

197(1) When any person who is a 
Judge within the meaning of Section 19 
of the Indian Penal Code (45 of 1860) or 
when any Magistrate or when any public 
servant who is not removable from his 
office save by or with the sanction of a 
Sla*e Govern nent or the Central Govern 
ment is accused of any offence alleged to 
have been committed by him while acting 
or purporting to act in the discharge of his 
official duty no Court shall take cog- 
nizance of such offence except with the 
previous sanction — 

(a) in the case of a person employed 
in connection with the affairs of the 
Union of the Central Government and 

(b) m the case of a person employed 
in connection with the affairs of a State 
of the State Government 

5 Section 65 of the Wakfs Act is as 
fellows — 

65 No suit or other legal proceeding 
shall he against the Board or the com 
missioner or any other person duly ap- 
pointed under this Act in respect of any- 
thing which is in good faith done or in 
tended to be done under this Act 

6 It may be mentioned at the outset 
that respondents 6 to 8 are not public 
servants or persons appointed under the 
Wakfs Act and they cannot therefore 
claim the protection of either Section 197 
Cr P C or Section 65 of the Wakfs Act 
Again respondents 2 to 5 are not public 
servants not removable from office save 
with the sanction of the Government and 
hence Section 197 Cr P C is not app’ic- 
able to them The auestion therefore is 
whether respondents 1 to 5 arc protected 
tv Section 65 of the Wal fs Act and 
whether in 'he case of respondent 1 sanc- 
tion of the State Government is necessary 

7 The object of Section 197 Cr P C 
ard similar provisions in other statutes 
is to protect public servants and persons 
'acting under statutory powers against un- 
necessary harassment A reference to the 
provisions of various enactments such as 
Section 197 of the Criminal Procedure 
Code Section 293 of the Indian Income- 
Tax Act 1961 Section 34 of the Drugs Act 
1°40 Section 117 of the Factories Act 
Section 82(i)ofthe Indian Railways Act 
Section 14 of the Mines and Minerals (Re- 
gulation and Development) Act 1948 Sec- 
tion 15 of the Preventive Detention Act 
1950 Section 37 of the Industrial Dis- 
putes Act, 1947 Section 193 of the Sea 
Customs Act of 1878 Section 33 of the 
Arms Act Section 42 of the Police Act 
Section 53 of the Madras District Police 
Act Section 22 of the Prevention of Food 
Adulteration Act etc shows that these 
provisions offer two kinds of protection to 
per*ons exercising statutory or official 
powers absolute or limited 


In the case of some enactments the pro- 
tection is absolute that is to say no pro- 
ceeding can at all be instituted againSi 
Persons exercising powers under some 
statutes but m such cases the Legislature 
has invariably taken care to insist that 
the protected act should have been done 
in good faith The protection given by 
Section 65 of the Wakfs Act is of this 
category In some statutes the protection 
is not absolute but limited m some it is 
limited in the sense that a short period of 
limitation is prescribed so that no officer 
reed be in perpetual dread of some ghost 
using from the distant past in others it 
is limited by making the sanction of a 
prescribed authority a condition prece- 
dent to the launching of a prosecution 
The protection given by Section 197 of 
Cr P C is of the last category 

8 It may be noticed that the phraseo 
«cgy used in Section 197 of the Cr P C; 
and Section 65 of the Wakfs Act is diffe- 
rent Under Section 197 of the Cr P C 
sanction of the Government is necessary 
if a public servant not removable from 
office save ov the Government is accused 
of any untnee alleged to have been com 
mu vH by him while acting or purporting 
to ,.ct m the discharge of his official duty 
Under Section 65 of the Wakfs Act a person 
appointed under the Act is protected in 
respect of anything which is m good faith 
done or in ended to be done under the 
Act The difference in phraseology of the 
expressions anv oJTence alleged to have 
been committed while acting or purport- 
ing to act in the discharge of his official 
£bty and 'anything done or intended to 
be? done under the \cV is not of any 
great significance As pointed out by the 
Pnvy Council in H H B Gill v The King 
A)R 1948 PC 128 a temporal meaning 
should not be given to such expressions 
and if such a meaning is not given the 
expressions have precisely the same con- 
notation at least in so far as acts done by 
Persons appointed under the provisions of 
the Wakfs Act 

9 Cases under Section 197 of the Cri- 
minal Procedure Code are legion To 
mention a few leading cases they are 
Hon Ram Singh \ Emperor AIR 1939 
FC 43 AIR 1943 PC 123 S Ramayya 
MunipalU v State of Bombay AIR 10a5 
SC 287 Amril Singh v State of Pepsu 
AIR 1955 SC 309 and Matajog Dobey v 
H C Bhari AIR 19a6 SC 44 

10 In Hon Ram Singhs case AIR 
1939 FC 43 \aradachanar J with whom 
Sir Moms Gwryer C J observed as 
follows — 

It does not 'eem to me necessary to * 
review in detail the decisiors given under 
Section 197 Cr P C which may roughly 
be classified as falling into three groups, 
sc far as they attempted to state some 
thing m the nature of a test In one 
group of cases it is insisted that there 
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■must be something in the nature of the 
act complained of that attaches it to the 
official character of the person doing it 
In another group, more stress has been 
laid on the circumstance that the official 
character or status of the accused gave 
him the opportunity to commit the 
offence It semes to me that the first is 
the correct view. In the third group of 
cases, stress is laid almost exclusively on 
the fact that it was at a time when the 
accused was engaged in his official duty 
that the alleged offence was said to have 
been committed The use of the expres- 
sion "wlule acting” in Section 197 Cr P 
-C. has been held to lend some support to 
this view While I do not wish to ignoie 
the significance of the time factor, it does 
not seem to me right to make it the test ” 
Referring to Hon Ram Singh's case, 
AIR 1939 FC 43 the Privy Council in, AIR 
1948 PC 128 observed 

"M the consideration of Section 197 
much assistance is to be derived from the 
Judgment of the Federal Court in 1939 
FCR 159. AIR 1939 FC 43, and m particu- 
lar from the careful analysis of previous 
authorities which is to be found in the 
opinion of Varadachanar J. Their Lord- 
ships, while admitting the cogency of the 
argument that in the circumstances pre- 
vailing in India a large measure of protec- 
tion from harassing proceedings may be 
necessary for public officials cannot ac- 
cede to the view that the relevant words 
have the scope that has in some cases 
been given to them A public servant 
can only be said to act or to purport to 
act in the discharge of his official duty, if 
-J his act is such as to lie within the scope 
of his official duty Thus a Judge neithei 
acts nor purports to act as a Judge in 
receiving a bribe, though the Judgment 
which he delivers may be such an act; 
nor does a Government medical officer 
act or purport to act as a public servant 
in picking the pocket of a patient whom 
he is examining, though the examination 
itself may be such an act The test may 
well be whether the public servant, if 
challenged, can reasonably claim that 
what he does he does in virtue of his 
office ” 

In the case of AIR 1955 SC 287 their 
Lordships of the Supreme Court did not 
ley down any principle though Section 
197 was discussed at length with refer- 
ence to the facts of that case, Bose J , 
finallv observing 

"There are cases and cases and each 
must be decided on its own facts ” 

In AIR 1955 SC 309 Venkatarama Ayyar 
J summed up the authorities in the fol- 
lowing words — 

"It is not every offence committed bv 
a public servant that requires sanction for 
prosecution under Section 197(1), Cr P C 
nor even every act done by him while he 
is actually engaged in the performance of 


his official duties, but if the act complain- 
ed of is directly concerned with his offi- 
cial duties so that, if questioned, it could 
be claimed to have been done by virtue 
of the office then sanction would be neces- 
sary; and that would be so irrespective of 
whether it was, in fact, a proper discharge 
o f his duties, because that would really 
be _ a matter of defence of the merits, 
which _ would have to be investigated at 
the trial, and could not arise at the stage 
of the grant of sanction, which must pie- 
cede the institution of the prosecution ” 
Later he again observed — 

"If the acts complained of are so mte- 
gially connected with the duties attaching 
tu the office as to be inseparable from 
them, then sanction under Section 197(1) 
would be necessary; but if there was no 
necessary connection between them and 
the performance of those duties, the official 
status furnishing only the occasion oi 
opportunity for the acts, then no sanction 
would be required” 

In AIR 1956 SC 44, Chandrasekhara 
Aiyar J laid down the following test. 

"There must be a reasonable connection 
between the act and the official duty It 
does not matter even if the act exceeds 
that is strictly necessary for the discharge 
of the duty, as this question will arise 
only at a later stage when the trial pro- 
ceeds on the merits What we must find 
out is whether the act and the official 
duty are so interrelated that one can 
postulate reasonably that it was done by 
the accused m the performance of the 
official duty, though possibly in excess of 
the needs and requirements of the situa- 
tion There must be a reasonable connec- 
tion between the act and the discharge of 
official duty, the act must bear such re- 
lation to the duty that the accused could 
lay a reasonable, but no a pretended or 
fanciful claim, that he did it m the course 
of the performance of his duty ” 

In order, therefore, to insist upon sanc- 
tion under Section 197 of the Criminal 
Procedure Code in the words of Varada- 
chanar J "there must be something m the 
natuie of the act complained of that at- 
taches it to official character of the person 
doing it,” m the words of Lords Simonds, 
"the act must be such as to lie within the 
scope of his official duty”, in the words 
of Venkatarama Ayyar J , "the act com- 
plained of must be integrally concerned 
v.’ith his official duties”, and in the words 
of Chandrasekhara Aiyar, J . there must 
be a reasonable connection between the 
act and the official duty 

11. In Virupaxappa Veerappa v State 
of Mysore, AIR 1963 SC 849 the Supreme 
Court considered Section 161 of the Bom- 
bay Police Act which prescribed a period 
ol six months as the period within which 
a prosecution may be launched against a 
Police Officer for an act ■ done under 
colour or m excess of his duty or autho- 
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nty Construing the words colour of 
office , their Lordships observed as fol- 
lows 

the expression under colour of some- 
thing or under colour of duty’ or 

under colour of office” is not mfre- 
ouently used in law as well as in common 
parlance Thus in common parlance wnen 
a person is entrusted with the duty 
of collecting funds for say some 
chanty and he uses that opportunity to 
get money for himself we say of him 
that he is collecting monev for himself 
under colour of making collection for a 
charity Whether or not when the act 
bears the true colour of the office or duty 
or nght the act may be said to be done 
under colour of that nght office or duty 
it is clear that when the colour is assum- 
ed as a cover or a cloak for something 
which cannot properly be done m perfor- 
mance of the dutv or in exercise of the 
nght or office the act is said to be done 
under colour of the office or dutv or nght 
It is reasonable to think that the Legisla- 
ture used the words under colour in 
Section 161(1) to include this sense 
It appears to us that the words under 
cciour of duty have been used in Section 
161(1) to include acts done under the cloak 
of duty even though not by virtue of the 
duty 

12 In State of Andhra Pradesh v 
Venugopal AIR 1964 SC 33 the Supreme 
Court had occasion to consider Section 53 
of the Madras District Police Act which 
provided that all actions and prosecution's 
against any persons which may be law 
fully brought for having done or intend- 
ed to be done under the provisions of that 
Act or under the provision of any other 
law conferring powers on the pobce 
should be brought within three month* 
of the act complained of Thev observed 

'It is easy to see that if the act com- 
lained of is wholly justified by lav it 
would not amount to an offence at all in 
viev/ of the provisions of Section 79 of the 
Irdian Penal Code Many cases mav 
however arise where m acting under the 
p-ovisions of the Police Act or other law 
conferring powers on the Police the police 
officer or some other persons may go be 
\ond what is strictly justified in law 
Though Section 79 of the Indian Penal 
Code will have no application to such 
cases Section 53 of the Pobce Act will 
applv But Section 53 applies to only a 
bmited class of persons So it become" 
the task of the Court whenever anv dues 
tion whether this section applies or not 
arises to bestow particular care on its 
decision. In doing this it has to ascertain 
first what act is complained of and then 
to examine if there is any provision of 
the Police Act or other law conferring 
powers on the Police under v hich it ma, 
be said to nave been done or intended to 
be done. The Court has to remember in 
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this connection that an act is not "under” 
a provision of law merely because the 
point of time at which it is done coin- 
cides with the point of time when some 
act is done in the exercise of the powers 
granted by the provision or in perform- 
ance of the duty imposed by it To be 
able to say that an act >s done under” a 
provision of law one must discover the 
existence of a reasonable relationship 
tetween the provisions and the act In 
the absercc of such a relation the act can- 
net be said to be done under the parti- 
cular provisu n of law 
13 In addition to these cases there is 
one other decision of the Privy Council 
to which I would like to refer though it 
is not in point Construing the word* 
assessment made under the Act ’ occur- 
ring in Section 67 of the Indian Income- 
Tax Act 1922 m Raleigh Investment Co 
Ltd v Governor General in Council 
(1947) 2 Mad LJ 16 (AIR 1947 PC 78) 
their Lordships observed — 

The obvious meaning and in their 
Lordshms opinion the correct meaning of 
the phrase assessment made under the 
Act is an assessment finding its o-igin m 
an activity of the assessing Officer acting 
as such the phrase describes 

the provenance of the assessment it does 
not relate to its accuracy in point of law 
The use of the machinery provided by the 
Act not the result of that use is the 
test’ 

14 A study of decided cases shows) 
that Sec 197 of the Criminal Procedure 
Code and provisions 111 e Section 65 ofi 
the Wakfs Act protect two classes of acts j 
(1) Where the act complained of is the!' 
very act which he is expected or authoris 
ct* to do under the statute or the law but 
which becomes reprehen'ible because it i' 
alleged to be done fraudulently or dis 
honestly i e where the machinery of 
the Act is employed to do an authorised 
act In an unauthorised manner or for an 
unauthorised purpose (2) where the act 
ccmplamed of though not itself sanction 
ed by statute or enjoined by his official 
duty is however so intimately and in 
tegrally connected with his official or 
rtatutorv duty that it can be said to have 
been done in furtherance of the duty 
prescribed by statute or for achieving the 
object enjoined by his duty There must 
be a reasonable nexus between the act* 
and the duty 

15 A few illustrations will help to un- 
derstand the position clearlv The delivery 
o‘ an alleged dishonest judgment b\ a 
Judge the making of alleged fal'e entnes 
n accounts by an accountant are instan- 
ces of the first category of act* because 
the writing of a judgment is it«clf the 
official duty of a ludge and the v nting of 
•'ccounts is the official duty of an accoun- 
tant The use of reasonable force by a 
police officer effecting an arrest the re- 
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moval of an obstruction to a lawful search 
etc, are illustrations of the second cate- 
gory of acts because the use of reasonable 
force is reasonably connected with the 
effecting of an arrest and the removal of 
an obstruction with a lawful search. The 
receipt of a bribe by a Judge for deliver- 
ing a dishonest judgment does not come 
within either of the categories because, 
while writing a judgment is his official 
duty, receipt of a bribe is not; nor is 
there any reasonable connection between 
the receipt of the bribe and the wntmg 
of the judgment His position as a iudge 
and his official duty to write a judgment 
merely provide him with the opportunity 
to commit the offence of receiving a bribe 

Again, a police officer causing injuries 
to an accused person with a view to 
extort a confession from him does not 
come within either of the categories 
While it is the duty of a police officer to 
investigate into an offence it is not part 
of his duty to extort a confession, nor can 
it be said that the extortion of a confes- 
sion is reasonably connected with the duty 
of a police officer to investigate. Similar- 
ly, while an Income-tax Officer has the 
right to make orders of assessment, 
issue demand notices, and to initiate 
recovery proceedings by issuing certifi- 
cates under Section 222 of the Income- 
Tax Act of 1961, he cannot claim the 
protection of Section 197 if he trespasses 
into the premises of an assessee and seizes 
the cash from the till m order to appro- 
priate it towards arrears of tax due from 
the assessee. He cannot claim protection 
notwithstanding the fact that the act is 
oc,ne by him m his official capacity only. 
That is because his act is neither authoris- 
ed by the Income-Tax Act nor is there 
any nexus between his act and his statu- 
tory duties. 

15A. In the light of the foregoing 
discussion we will now proceed to exa- 
mine whether the acts of the resoondents 
ere protected by Section 65 of the Wakfs 
Act and whether sanction under Section 
197 of the Criminal Procedure Code is 
necessary in the case of the 1st respon- 
dent The Wakfs Act is an Act intended 
to provide for the better administration 
and supervision of Wakfs. Section 4 
casts a duty on the Commissioner of 
Wakfs to make a survey of wakf proper- 
ties in the State and to submit a report 
to the Government and to the Wakf 
Eoard The Board after examining the 
report is authorised to publish a list of 
Wakfs existing in the State Section 6 
provides for the institution of a suit in a 
Civil Court by the Wakf Board, a muta- 
walli of a Wakf or any person interested 
in tlie Wakf. if any question arises 
whether particular property is Wakf pro- 
perty or not Section 15 enumerates the 
functions of the Wakf Boaid among which 
clauses (h) and (i) relate to taking mea- 
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sures for the recovery of lost properties 
of any wakf and institution and defence 
of suits and proceedings in a court of law 
relating to Wakfs 

Section 27 authorises the Wakf Board 
to collect information regarding any pro- 
perty which it has reason to believe to be 
"Wakf property and if any question arises 
whether it is wakf property or not to 
decide such question after making 
enquiry The decision of the Board is 
subject to the decision of a Civil Court of 
competent jurisdiction Section 36 pres- 
cribes the duties of a mutawalli and Sec- 
tion 36-A prohibits transfer of immove- 
able property of a Wakf without the pre- 
vious sanction of the Board Where Wakf 
property is transferred without the sanc- 
tion of the Board, Sec 36-B enables the 
Board to send a requisition to the Collec- 
tor to obtain and deliver possession of the 
property to the Board The Collector 
mav do so by making an order calling 
upon the party in possession to deliver 
possession Such a party is given a right 
to prefer an appeal to the Distinct Court 
against the order of the Collector direct- 
ing delivery of possession 

16. Apart from Section 36-B which 
deals with wakf property alienated by a 
mutawalli without sanction of the Board, 
there is no provision m the Wakfs Act 
which enables the Wakf Board to recover 
possession of alleged wakf prooerty in 
some other’s possession without recourse 
to legal process Even Section 36-B does 
not enable the Board to get such posses- 
sion itself but enables it to move the Col- 
lector to obtain and deliver possession to 
it Section 36-B prescribes how the 
Collector may obtain possession and de- 
liver it to the Board. What is of impor- 
tance is that the party m possession is 
given a right to appeal to the District 
Court against the order of the Collector 
directing delivery of possession. In the 
case of properties not covered by Sec- 
tion 36-B, the Board, like all other persons 
must seek the aid of legal process to re- 
cover possession The learned counsel for 
respondents urges that clause (h) of Sec- 
tion 15 enables the Board to recover pos- 
session of Wakf properties directly with- 
out recourse to legal process 
The function of the Board under clause 
(h) is to take measures for the recovery 
of lost properties of a wakf that is, by 
legal process and not by taking the law into 
its hands We are unable to conceive of 
any statutory body-corporate being vested 
with a power directly to take possession of 
property m the possession of strangers 
on the bare allegation that the property 
is one which ought to be m the custody 
of that body, without even the issue of a 
prior notice Such a power would be a 
drastic curtailment of a citizen’s rights 
Even under the Land Encroachment Act 
and Public Premises (Eviction of Un- 
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authorised Occupants) Act persons in 
unlawful possession cannot be ejected 
summarily Notice has to be Riven and 
the prescribed procedure has to be fol- 
lowed We have no hesitation to hold that 
the Wakf Board is not invested under the 
Wakfs Act with power to take possession 
of property in the possession of another 
by direct action without recourse to legal 
process We are further unable to hold 
that there is any reasonable nexus be- 
tween the duty to take measures to recover 
lost properties and the alleged acts of 
the respondents of which complaint is 
made 

17 Both the lower Courts have follow- 
ed the Judgment of a learned single 
Judge of this Court in Criminal Revn. 
Case No 441 of 1964 (AP) In that case 
the allegation was that the accused the 
Secretary and Inspector of the Wakf 
Board conspired to have the hut of the 
complainant dismantled with the help of 
the Municipality They were alleged to 
have done that because the complainant 
who had taken the plot on which the hut 
stood on lease from the Wal f Board fail- 
ed to vacate the land when asked to do so 
by the Wakf Board The learned single 
Judge held 

Having regard to the nature of the 
complaint and the allegations contained 
therein it is obvious that the petitioners 
had committed the offence if any while 
acting or purporting to act in the dis 
charge of their official duties 

We think the learned Judge was not 
right in his conclusion The learned 
Judge appears to have thought the fact 
that the accused were acting in their 
official capacity when they were alleged to 
have committed the offences was sufficient 
to attract Section 197 of the Criminal 
Procedure Code We have explained that 
it is not so The acts complained of 
should ♦hemselves be authorised by statute 
or there should be a reasonable nexus 
between the acts and the duties enjoined 
by statute This aspect was not consider- 
ed b\ the learned Judge We think that 
Criminal Revn Case ho 441 of 1964 (AP) 
a as wrongly decided We therefore hold 
that in the present case Section 65 of the 
WaHs Act is not a bar to the prosecution 
of any of the respondents nor is sanction 
und*r Section 197 of the Criminal Proce- 
dure Code necessary for the proseci ion 
'of anv of the respondents. 

IS Before parting vnth the case we 
would like to emphasise that Courts 
should not be too ready to throw out com 
plaints in limine and without any enquiry 
on the ground of want of sanction etc 
Often times the Question whether sanction 
is necessary or not dependent as it is 
on the nature of the act and the nature 
of the accused s official duty is not a pure 
question of law but a mixed question of 
Jaw and fact which can only be decided 


after the adduction of some evidence 
Further we do not see how questions of 
good faith can possibly be decided with- 
out evidence being adduced 
19 In the result the orders of the 
learned Magistrate and the Sessions 
Judge are set aside The Magistrate is 
d Jf e cted to entertain the complaint against 
aJI the accused and proceed in accordance 
with law 

Petition allowed 
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AND T P MUKHERJI JJ 
Kalyanmal Agarwalla Petitioner v 
District Magistrate Midnapore and others. 
Respondents 

Criminal Misc Case No 369 of 1968 
D/ 26 6-1968 and Application for leav<* 
to appeal to Supreme Court D/- 21 11- 


(A) Public Safety — Preventive Dcten 
«» n Act (1950) Ss 7 3 A 3 (1) (a) and 
(b) and 3 (2) — Order of detention need 
not be served on the detenu at the time 
of arrest — S 3-A too docs not require 
it — Service of a copy of the grounds 
for detention need alone be served— The 
grounds to accompany a preamble com 
plying with Sec 3 (1) 


An order of detention under S 3 (2) 
of tne Preventive Detention Act does not 
become invalid for non service of a copy 
of the order of detention on the detenu 
at the time of h!s arrest There is no 
specific provision in the Preventive De- 
tention Act requiring service of the copy 
of the order of detention on the detenu 
Section 7 requires service of copv of the 
grounds for which the detenu has been 
detained Even S 3 A of the above Act 
which provides that the detention order 
is to be executed in the manner provid 
ed for execution of warrant of arres 
under Criminal P C can be of no help 
because under the Code no warrant of 
arrest need be ~erved on the person to 
be arrested (Para 3) 


Therefore it fs enough If a copy of 
the grounds for detention accompanied by 
a preamble containing recitals jn th rt 
terns of one or more of sub-clauses (a) 
and (b) of section 3 (1) is served on the 
detenu Where the preamble to th«* 
grounds which were furnished to the 
detenu stated that he had bren act 
mg in a manner prejudicial to the main- 
tenance of supplies and services ess»n 
tial to the community held \ as suffi 
cient compliance of the requirement AIF 
1959 SC 1235 Rel on (Para 31 
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- (B) Public Safety — Preventive Deten- 
tion Act (1950), Ss. 7 and 3 (1) (a) and 
'(b) — On facts, held, that the grounds 
ihad proximate connection with the pur- 
pose of detention — Grounds also held 
to be not vague or misleading. 

The grounds for detention of the peti- 
tioner were (a) that on 28-7-66 he was 
found carrying 40 bags of rice conceal- 
«ed under gravels in a truck from Midna- 
pore Town to Calcutta and that he was 
tried and convicted for that on 7-10-66, 
fb) that on 30-10-67 he transposed 20 
bags of rice covered by tarpaulin by a 
truck from his grocery shop at Station 
road. Midnapore, without licence to deal 
in rice or any movement permit and (c) 
that on 30-10-67 his grocery shop was 
searched and it was found to contain 27 
bags of rice stored for sale. The pream- 
ble accompanying the gi ounds stated that 
he was being detained because he was 
acting in a manner preyudicial to the 
maintenance of supplies and services 
•essential to the community The detenu 
contended (i) that ground (a) had no 
proximate connection with the purpose 
for which he was being detained and (n) 
that grounds (b) and (c) were vague and 
misleading, in that he was not the owner 
thereof The substance of the allegation 
investigated into by the Police on the 
basis of which the charge-sheet wa9 fil- 
led was that it was the detenu who was in- 
dulging m unlawful deals in rice from 
that shop though he had no licence to 
•deal in rice 

Held (1) that allegations in ground (a) 
as also those m grounds (b) and (c) 
related to acts preiudicial to the main- 
tenance of supplies essential to the com- 
munity Thus, considering ground (a) m 
the context of grounds (b) and (c), ground 
<a) should be held to have proximate 
connection with the pur] lose for which 
the detenu was being detained; namely', 
maintenance of supplies essential to the 
•community ' . (Para 4} 

and (2) that in view of the positive 
allegation that it was the detenu who 
was indulging in such unlawful activities, 
the grounds in (b) and (c). could not be 
said to be vague or misleading 

(Para 5) 

(C) Public Safetv — Preventive Deten- 
tion Act (1950),. Ss. 3 (2) and 10 (3) — 
Dealing in rice and movement thereof 
without licence — Accused charge-sheet- 
ed before a Magistrate — Accused .dis- 
charged at the reauest of Police who 
•said that he was already detained under 
the Act — Order of detention held, was 
•not mala fide — (Constitution of India, 
Art. 22). 

The accused was chargesheeted- before 
-a Magistrate for his unlawful- dealings 
and movement of rice without^ any 
licence therefor The Police, after -filing 
■the charge-sheet, recommended discharge 
. 1970 Cti.hJ 3. 


on the ground that he had, in the mean- 
time been detained under the Preventive 
Detention Act The Magistrate discharg- 
ed him accordingly. The detenu urged 
that the order of detention under the cir- 
cumstances was mala fide in that the 
Police did not allow him to prove his 
innocence making the order of detention 
on the self-same allegations It was fur- 
ther argued that if the Magistrate had 
not in fact discharged the detenu, which 
he was not sure about, the order of 
detention would adversely affect his right 
under Art 22 of the Constitution, since 
his defence disclosed before the Advisorv 
Board might come to be used by the 
Police against him at the trial 

Held, (1) that the Magistrate was com- 
petent to take those allegations into his 
consideration for arriving at his subjec- 
tive satisfaction, even if the case con- 
tinued against the detenu Merely because 
the detenu was discharged from the cri- 
minal case the order of detention would 
not become mala fide The trial was for 
what the detenu is alleged to have done: 
The detention was with a view to pre- 
vent him from acting in similar manner. 

(Para 6) 

and (2) that though the specific case 
was continued against a detenu even 
after he was detained, that would not 
adversely affect his constitutional right 
under Art 22 because the representation 
which he might make to the Advisory 
Boaid as part of the proceedings of the 
Board is confidential under section 10 
(3) of the Pieventive Detention Act and 
could not be used against him at Ins 
trial. Thus whether the accused had 
been discharged or not was immaterial 
in the sense that in either view of the 
matter the order could not be quashed 

(Para 7) 

(D) Constitution of India, Art. 133 (1) 
(c) — Order of detention under Preven- 
tive Detention Act — Application under 
S. 491 of Criminal F. C. challenging 
order dismissed — Application for leave 
to appeal to Supreme Court on same 
points and further materials — Further 
materials, held, could not be considered 
for issue of a certificate of fitness under 
Art. 133 (1) (c) of the Constitution — (Civil 
P. C. (1908)), S. 110). (Para 12) 

Cases Referred: Chronological Paras 

(1959) AIR 1959 SC 1335 (V 46) = 

1959 Cri LJ 1501, Naresh Chan- 
dra v State of West Bengal 3 

S S Mukherji, S C Majumdar. Pra- 
fulla Kumar Kundu and Ananga Kumar 
Dhar (in Appln for leave to SC), for Peti- 
tioner; Dilip Kumar Dutta. for Respon- 
dents 

R. N. DUTT, J.: This is an application 
under section 491 of the Code of Crimi- 
nal Procedure for a writ in the nature 
of Habeas Corpus against the detention 
of Kalvanmal Agarwalla under sub-sec- 
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tion (2) of section 3 of the Preventive 
Detention Act 1950 

2 It appears that the detenu Kalyan 
mal Agarwalla is being detuned on the 
basis of an order of detention made by 
the District Magistrate Midnapore on 
February 29 1968 under section 3 (2) of 
the Preventive Detention Act 1950 

3 Mr Mukherji first argues that no 
copy of the detention order was served 
on the detenu and as such the detention 
order should be struck down It has been 
stated in the application that no copy of 
the detention order was served on the 
detenu when the detenu was taken into 
custody The Distnct Magistrate has in 
his affidavit said that copy of the deten- 
tion order was served on the detenu 
when he was taken into custody The 
District Maeistrate has said this in his 
affidavit from information derived from 
the records in respect of this detenu We 
do not however find any affidavit from 
the Officer who actually served the copy 
on the detenu Be that as it may even 
•if we assume that the copy of the order 

as not served on the detenu that in 
our opinion is no ground for staking 
down the o-der of detention. There is 
|no specific provision in the Preventive 
Detention Act requiring service of copy 
of the order of detention on the detenu 
Section 7 requires service of copy of the 
grounds for which the detenu has been 
detained Mr Mukherji refers to sec- 
tion 3A of the Act and submits that the 
detention order is to be executed in the 
manner provided for execution of war 
ram of arrest under the Code of Crum 
nal Procedure True but the Code of 
Criminal Procedure does not require that 
copy of the warrant of arrest has to be 
served on the person to be arrested and 
so we are not prepared to strike down 
the order of detention on the ground that 
copy of the detention order was not 
served on the detenu at the time when 
jhe was taken into custody We read the 
decision of he Supreme Court in Naresh 
v State of West Bengal reported 
in AIR 1939 Supreme Court 1335 as 
requiring that the grounds should be 
accompanied by a preamble containing 
recitals in terms of one or more of the 
Sub-clauses (al and fb) of section 3 (1) 

In the instant case there is such a pre- 
amble to the grounds which were furrush 
ed to the detenu and that preamble 
recites that the detenu has been acting 
m a manner prejudicial to the mainten 
ance of supplies and services essential to 
! the community 

4 The grounds for the detention are 
as follows 

"(a) That on 28 7-66 at about 06 30 
hrs you were found carrying 40 hags 
of nee weighing 30 atls concealed under 
gravels in truck no W G C 1373 from 
Midnapore Town to Calcutta by th° 
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Checkpost staff of-Sreerampore Check- 
post on Bombay Road within Debra P S 
area In this connection you were sem 
c J harce sheet in Debra P S Ca<e 
P,“ 20 dt j 27 ' 7 66 u/s 7 <■> 01 <»> °t Act 
V55 and you were convicted aid 
sentenced to pay a fine of Rs 500/ id. 
sf 1 f °e 15 d ays by Shri A 

Alukhopadhaya Magistrate 1st Class 
Midnapore on 7 10-66 

(b) That on 30 10-67 morning you 
transported 22 bags of nee weighing 

, EF* „ c ,°^ re d by a tarpaulin by 
truck No W G B 1369 from vour gro 
eery shop at Station Road Midnapore 
without having any licence to deal in 
rice or any movement permit 

(c) That on 30-10 67 at 17-00 hrs in 
pursuance of certain statement *3 I 
M L Majhi of Kotwali P S Midnapore 
searched your grocery shop at Station 
Road Midnapore and seized 27 bags of 
rice weighing 15 qtls 23 kgs 700 mgs 
which you stored for sale in your said 
grocery shop without having any licence 
Mr Mukherji submits that ground (a) 
has no proximate connection with the 
purpose for which the detenu is being 
detained The detention order was made 
as we have seen in February 1968 but 
the conviction recited in ground (a) took 
piace in October I960 The allegations in 
ground (a) related to acts prejudicial to 
the maintenance of supplies essential to r 
the community Grounds fb) and fc) 
which relate to some incident on Octo 
ber 30 19G7 are again related to acts 
prejudicial to the maintenance of sup 
plies essential to the community When’ 
we consider ground (a) in the context of 
grounds (b) and fc) we have no hesita 
tion in holding that ground fa) has pro 
ximate connection with the purpose foi 
which tne detenu is being detained 
namely maintainance of supplies essen- 
tial to the community 

5 Mr Mukherji then argues that 
grounds fb) and (c) are firstly vague and 
misleading These grounds state that the 
detenu transported 22 bags of nee from 
his grocery shop and that 27 bags of nee 
were seized from his grocery shop From 
annexure C to the affidavit in replv fil- 
ed on behalf of„the detenu Mr Mukh 
erji argues that the grocery shop was not 
the grocery shop of the detenu The 
shop was owned by one Mohanlal Gupta 
and the business is earned on in the 
name of Mohanlal &, Co Furthermore 
from this annexure Mr Mukherji also 
submits that there is no allegation t**at 
the de enu had transported 22 bags of 
rice in the lorry which v as seized 
Annexure C’ is the charge sheet submit - 
ed by the police after investigation of the 
allegations contained in grounds fb) and 
(c) The substance of the allegaiton i* 
t K at though Mohanlal Gupta v as tb**- 
owner of the business carried on In the* 


1970 Cri. L. J. 


Kalyanmal ,v. Diet. Hagiefcrate (R. N Dufcfc J.) 85 


name of 'Mohanlal & Co’, and though 
'Mohanlal & Co ’ has a municipal trade 
licence for the shop, it was the detenu 
who was indulging m unlawful deals in 
rice from that shop though he or ’Mohan- 
lal & Co.’ had no licence to deal in rice. 
The positive allegation is that it was the 
detenu who was indulging m these acti- 
vities from this shop True it has not 
been said that the detenu was present 
in the lorry when the lorry which con- 
tained 22 bags of rice was seized but the 
allegation is that these were being des- 
patched by the detenu and so far as 
ground No (c) is concerned, the allega- 
tion is that it was the detenu who had 
stored 27 bags of rice in the grocery 
'shop without a licence We are, there- 
jfore, not prepared to say that these 
I grounds are either vague or misleading 

6. Mr. Mukherji then argues that the 
order was mala fide inasmuch as when a 
specific case was started against the 
detenu in respect of the allegations con- 
tamed in grounds (b) and (c) the State 
did not allow the detenu to prove his 
innocence but made the order of deten- 
tion on the self-same allegations From 
annexure 'c’ it appears that after inves- 
tigation when the police submitted charge 
sheet, the police recommended discharge 
of the detenu on the ground that he had, 
in the meantime, been detained under 
the Preventive Detention Act The Dis- 
trict Magistrate was competent to take 
these allegations into his consideration 
for arriving at his subjective satisfaction, 
even if the case continued against the 
detenu We do not therefore, think that 
merely because the detenu was discharg- 
ed from the criminal case the order oi 
detention becomes mala fide The trial 
was for what the detenu is alleged to 
have done The detention is with a view 
to prevent him from acting in similar 
manner. The District Magistrate cannot 
therefore be said to have made the deten- 
tion order mala fide because after he 
made the detention order, the investigat- 
ing officer has prayed for his discharge 
on the ground that he has already been 
detained under the Preventive Detention 
Act. 

7. Mr. Mukherii finally submits that 
though the Police prayed for discharge of 
the detenu from the criminal case, we 
have no material before us to show that 
he was in fact discharged Mr Mukherji 
submits that if the detenu has not been 
discharged then this order of detention 
should be struck down as it adversely 
affects his constitutional right under Arti- 
cle 22 of the Constitution, inasmuch as 
he will be forced to disclose his defence 
before the Advisory Board and the pro- 
secution will be able to use the same 
against him at the trial We have con- 
sidered this point in some other cases 
also and we have held that though the 


specific case is continued against a 
detenu even after he is detained, that 
does not adversely affect his constitu- 
tional right under Art 22 of the Consti- 
tution because the representation which 
he may make to the Advisory Board as 
part of the proceedings of the Board is 
confidential under section 10 (3) of the 
Preventive Detention Act and cannot be 
used against him at his trial Thus whe- 
ther the accused has been discharged or 
not appears to us to be immaterial in the 
sense that in either view of the matter 
we find no reason to strike down the 
order of detention 

8. No other point is taken We find 
that the detenu is being detained undei 
lawful authority and in that view of the 
matter the Rule is discharged 

9. T. P. MUKHERJI, J.: I agree 
(Application for leave to appeal to 
Supreme Court) 

10. R. N. DUTT, J.: This is an appli- 
cation under Art 134 (1) (c) of the Con- 
stitution for a certificate of fitness to 
appeal to the Supreme Court. 

11. The petitioner was detained with- 
out trial on the basis of an order of 
detention made by the District Magis- 
trate, Midnapore, on February 29, 1968, 
under sub-section (2) of section 3 of the 
Preventive Detention Act, 1950 An ap- 
plication under section 491 of the Code 
of Criminal Procedure for a writ in the 
nature of habeas corpus was filed by the 
petitioner but was dismissed by us as we 
found that the detenu was being detain- 
ed under lawful custody 

12. Various points were taken before 
us The self-same points have again 
been raised Mr Dhar submits that he 
has in the meantime produced certain 
further materials and these should be 

'taken into consideration for a decision 
about the legality or otherwise of the 
detention order But this can never be 
a ground for a certificate of fitness to 
appeal to the Supreme Court 

13. The points raised before us and 
the points^ now raised by Mr. Dhar do 
net involve a substantial question of law 
requiring an authoritative decision from 
the Supreme Court and we do not think 
that it is a fit case for a certificate of 
fitness to appeal to the Supreme Court 

14. The application is, therefore, dis- 
missed 

15. Let the certified copy of the judg- 
ment of this Court be returned to the 
learned Advocate for the petitioner 

1G. T. P. MUKHERJI, J: I agree 

Petitions dismissed 
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nlR 1970 GOA DAMAN AND 
D1U 1 (V 57 C 1) 

V S JETLEY J C 

State Appellant v Emerciano Lemos 
Respondent 

Criminal Appeal No 3 of 1969 D / 
13-3-1969 

(A) Penal Code (1860) S 84 - Evi- 

dence Act (1872) S 105 — Accused plead 
mg insanity at time of act — Nature of 
burden of proof indicated (Para 6) 

Tne prosecution must prove beyond 
reasonable doubt that the accused had 
committed the offence with the requisite 
mens rea and the burden of proving that 
always rests on the prosecution from the 
beginning to the end of the trial There 
is a rebuttable presumption that the ac- 
cused was not insane when he committed 
the crime in the sense laid down by 
Section 84 of the Penal Code The accused 
may rebut it by placing before the court 
all the relevant evidence — oral documen- 
tary or circumstantial but the burden of 
proof upon him is no higher than that 
rests upon a Part* to civil proceedings 
Even if the accused was not able to estab- 
lish conclusively that he was insane at 
the tune he committed the offence the 
evidence placed before the court by the 
accused or by the prosecution may raise 
a reasonable doubt in the mind of the 
court as regards one or more of the ingre 
dients of the offence including mens rea 
of the accused and in that case the court 
would be entitled to acquit the accused 
on the ground that the general burden of 
proof resting on the prosecution was not 
discharged AIR 1964 SC 1563 Relied on 
(Paras G 8) 

Held that the prosecution evidence — 
oral and circumstantial — helped the ac 
cused in this case and he had been able 
to remit the presumption that he was not 
insane at the time of the assaults on the 
particular day AIR 1969 SC 15 & 
AIR 1961 SC 998 & AIR 1964 SC 1563 
Distinguished (Para 8) 

(B) Penal Code (1860) S 81 — Schizo 
phrenia — Characteristics of 

A patier* suffering from schizophrenia 
has delusions which are bizarre in nature 
There is often impulsive and senseless 
conduct on his part as a result of halluci- 
nations or delusions The whole person- 
ality completely disintegrates The 
patient often is in a state of wild excite- 
ment is destructive violent and abusive 
He may impulsively assault anyone with 
out the slightest provocation. The delu- 
sions are of a persecutory nature When 
a patient is having an attach of schizo- 
phrenia not infrequently he attacks tho'e 
against whom he has grievances real or 

i maginary (Para s 6 7) 
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sumption — • Test of responsibility stated 
Every man is presumed to be sane 
This presumption does not apply to a man 
whose case is governed by Section 84 
Section 84 mentions the legal test of 
responsibility in case of alleged unsound 
ness of mind It is by this test as disttn 
guished from medical test that the cri 
rmnahtv of the act is to be determined 
This section in substance is the same as 
the McNaghten Rules These Rules in 
spite of long passage of time are still 
regarded as the authoritative statement of 
the law as to criminal responsibility 

(Para 10) 

(D) Criminal P C (1898) S 286 — 
Duty of Prosecutor where he is satisfied 
that case is cohered by S S4 PenaJ Code 
— (Penal Code (I860), S 84) 

Where the Public Prosecutor was satis 
fled that the case of the accused was 
covered by Section 84 he should make a 
bold statement that he cannot support the 
prosecution Government Pleaders and 
Public Prosecutors owe a duty to the 
courts and that duty is that when they 
are convinced that the prosecution case 
cannot be supported they should state so 
fearlessly and boldly regardless of ins- 
tructions to the contrary (Para 11) 

Cases Referred Chronological Paras 
(1969) AIR 1969 SC 15 (V 561 = 

1969 Cn LJ 259 Jai Lai v Delhi 
Administration 8 

(1964) AIR 1964 SC 1563 (V 51)« 

19G4 (2) Cn LJ 472 Dahyabhat 
v State of Gujarat 8 



v Ahmadulla 8 

(1949) AIR 1949 Cal 182 (V 30 = 

50 Cn LJ 255 Ashiruddin Ahmed 
v King 8 9 

(1947) AIR 1947 Pat 222 (V 34) = 

48 Cn LJ 143 Narain Sahi 
v Emperor 9 

(1928) AIR 1928 Cal 233 (V 15) = 

30 Cn LJ 247 Karma Urang 
v Emperor 8 9 

S Tamba Govt Pleader for State 
B F D Souza for Respondent 
JUDGMENT — This is an appeal under 
Section 417 of the Code of Criminal Pro- 
cedure filed on behalf of the State pray- 
ing for the reasons mentioned therein 
that the acquittal of the respondent-accus- 
ed be set aside The accused in this case 
was charged with offences under Section 
302 and some other sections of the Indian 
Penal Code The learned Additional Ses- 
sions Judge Panaji after considenng the 
prosecution evidence came to the conclu 
sion that the accused was of an unsound 
state of mind at the time of the commis- 
sion of the offences charged with and 
therefore he directed his acquittal He 
also passed an order under Section 471 of 
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the Code of Criminal Procedure in pur- 
suance of which the accused was detained 
in safe custody The State felt that this 
acquittal was not justified and consequent- 
ly moved this Court in appeal 

2. The prosecution case is that the ac- 
cused and his family and also the brother 
of the accused and his family were 
occupying two parts of the common family 
house The two brothers were not on 
talking terms for the last ten or twelve 
years Gabriel Lemos was their neigh- 
bour and also a distant relation He was 
involved in a law suit with the wife of 
the accused, wherein a prohibitory order 
was passed against his wife This order 
was obtained about four months before 
the incident on 16th October, 1967, when 
the accused killed the wife of Gabriel 
Lemos, and injured others The accused 
was employed as a seaman and had 
returned about 8 days prior to 16th Octo- 
ber, 1967 

On 15th October, 1967, at about 6 pm 
the accused visited the house of Delicosa 
Mazarello, his brother’s wife, and smash- 
ed one of the windows He also threw 
stones at the house of Gabriel Lemos On 
16th October, 1967, at about 7 pm when 
Dehcosa Mazarello had gone to a neigh- 
bour’s house with a view to requesting 
her to sleep with her and her daughters 
during the night the accused started bang- 
ing the windows of her house which were 
closed, her children ran out of the house 
through the front door out of fear when 
the accused, without any provocation or 
warning, assaulted all of them with the 
stick, stones and bottles that he had with 
him They sustained miunes and were 
taken to Hospicio Hospital at Margao for 
treatment The accused, soon after this 
assault, started throwing stones at the 
house of Gabriel Lemos, and when Gab- 
riel Lemos came out he attacked him with 
a stick He also attacked Gabriel Lemos’ 
wife, by name Ramira, with a stick, 
resulting in severe injuries on her head 
and other parts of her body. She was re- 
moved to this hospital where she died after 
about five days. 

The police were in the vicinity and 
when they heard the noise they came 
there and saw the accused in a violent 
state throwing stones at the people who 
had gathered there The police warned 
the accused not to behave m that manner 
but notwithstanding the warning he started 
throwing stones even at the police. He 
was later caught from behind by constable 
Agapito Almeida, but he escaped from his 
grip and thereafter hit this constable with 
a knife he had in his hands. The cons- 
table received injuries on his left arm 
The accused even attempted to pick up 
another knife from the ground in order to 
give further knife blows to the constable 
but the latter ran away In the mean- 
while the accused was overpowered and 


arrested by other policemen. He was tied 
with ropes and taken to this hospital and, 
from there, on 18th November, 1967, he 
was taken to the Mental Hospital He 
was discharged therefrom on 11th June, 
1968 The police, after necessary inves- 
tigation, charged the accused under Sec- 
tion 302 and other sections of the Indian 
Penal Code The learned Committing 
Magistrate committed the case to the 
Court of Session The learned Additional 
Sessions Judge, after considering the pro- 
secution evidence, came to the conclu- 
sion that the accused caused the death 
of Ramira Lemos ahd assaulted his own 
nieces and the police constable but as he 
was suffering from schizophrenia and as 
he was of unsound state of mind he did 
not know the nature of his act or what 
he was doing was wrong or contrary to 
law In this view of the matter relying 
on the provisions of Section 84 of the 
Indian Penal Code, he directed his acquit- 
tal. 

3. In the statement recorded by the 
learned Additional Sessions Judge under 
Section 342 of the Criminal Procedure 
Code, the accused pleaded that he was 
unaware of what had taken place on 15t'n 
or 16th October, 1967 The accused led 
no defence on his behalf 

4. The prosecution evidence may be 
briefly discussed 

Sebastiao Mazarello (P W \) is a 
panch witness of the scene of the offence 
He is M B B S having graduated from 
the Grant Medical College, Bombay He 
is a neighbour of the accused and accord- 
ing to him the accused was suffering from 
mental disorder for the last 5 or 6 years 
The accused is about 65 years old and this 
witness is about 66 years old and, being 
his neighbour, he knows him from his 
childhood 

Agapito Almeida (P. W 2) is a cons- 
table who went to the scene of the offence 
on hearing the noise He saw a number 
of people at the scene of the offence and 
he found the accused pelting stones at 
them This was about 7 30 pm Accord- 
ing to him, he and other constables told 
the accused that they were police officers 
and that he should stop throwing stones, 
but he continued to throw stones at them 
The Police then decided to arrest him but 
before) that the accused assaulted him 
with a knife on his arm In cross-exa- 
mination he stated that the accused was 
in "a furious state”. He lodged the first 
information report (Exh 4) and. in that 
report, there is a statement by him that 
the police were informed by some people 
that one mad person by name Emeiciano 
Lemos had attacked Gabriel Lemos. his 
wife Ramira Lemos and some others This 
report also mentions that when he visited 
the scene of the offence he found the ac- 
cused standing in front of his house arm- 
ed with a knife and a big stick challenging 
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the public that he would kill if any one 
went forward to stop him. It is further 
mentioned that Head Constable Antonio 
Barracho and Police Constable Madeurao 
Kane remained at the scene of the offence 
with a view to preventing the accused 
from further violent action. In the colu- 
mn Bnef facts of offence in this report 
it is stated that the accused person in a 
fit of madness went amuck and attacked 
the villagers and also attacked the com- 
plainant with knife 

Dell co sa Mazarello (P W 3) is the 
sister-in-law of the accused According to 
her the accused and her husband who 
are brothers were not on good terms She 
deposed to the incident which took place 
on 15th October 1967 when the accused 
smashed a window -of her house She 
also deposed to the incident on 16th Octo- 
ber 1967 when she saw her daughters 
Nora Kensi and Blandina injured and 
bleeding They told her that they had 
been assaulted by the accused in their 
house She found the accused standing in 
front of his house threatening the people 
and throwing stones at them. 

Nora Lemos (P W 4) is a niece of the 
accused. She deposed that the accused 
without anv warning assaulted her and 
her two other sisters with a stick and 
she saw a pile of stones sticks and 
bottles near the steps of their house Her 
sister Sensi. according to her was hit by 
the accused with a bottle She also de- 
po'ed that the accused had returned to 
the village about a week prior to the 
incident on 16th October 1967 and that 
during the last two years before the inci- 
dent she had met the accused a number 
of times in his house but the accused 
never assaulted her or an* other family 
member She saw the Police encircling 
the accused and firing rounds in the air 
before the accused was caught from be- 
hind and tied with ropes. 

Dr Jose Sarto Menezes (P W 5) Per- 
formed post-mortem of the deceased 
Ramira and according to him the cause of 
the death was the head injury resulting 
in the fracture of the skull She had also 
received other injuries on her body 

5 The evidence of Dr Gum Camotim 
(P IV 6)is particularly important on the 
question of the mental state of the accus- 
ed, He was medical superintendent. 
Mental Hospital Panaji m October 1967 
when the accused was admitted in that 
hospital on 18th October 1967 at about 
11 Pm. The record relating to admission 
of the accused shows that he was brought 
by the Police and that his hands and feet 
were tied by iron chains. This witness 
eT 2 min B d the accused and according to 
h.m he was suffering from schizophrenia 
for abou* 6 months prior to his admission 
m this hospital. He found him overtalka- 
tive and incoherent unto 31st October 
1967 He was discharged on 11th June. 


1968 after necessary medical treatment 
In cross-examination he deposed that 
schizophrenia sometimes makes a patient 
to act violently and in an uncontrollable 
manner He gathered from enquiries that 
from 1963 the accused had suffered from 
schizophrenia and that he had been treat 
ed in UK According to him the duration 
of schizophrenia is normally for weeks 
months or even years together and on 
some occasions during this period the 
patient becomes violent He also stated 
that there are lucid periods but when a 
patient has an attack of schizophrenia he 
is guided by hallucinations and delusions 
he is not then in a position to distinguish 
right from wrong and is incapable o! 
knowing the nature of his acts This 
witness also added that after the attacks 
cease the patient can recollect what he 
had done 

Ramesh Malkamekar (P W 8) is a 
Junior Medical Officer at Hospicio Hospi- 
tal at Margao He found certain injuries 
on the accused after the incident on 16 th 
October 1967 He also found that he was 
violent 

Gabnel Lemos (P \\ 10) is a neigh- 
bour of the accused According to him 
the accused and he are not on good terms 
for a number of years It is in his evi- 
dence that for about four months before 
the incident he had obtained a prohibitory 
order restraining the wife of the accused 
from extending the boundaries of her 
house and that the accused after his arri- 
val from abroad about 8 days before the 
incident used to insult and threaten his 
wife that she would be killed. He referr- 
ed to the incident on 1 6th October 1967 
when he found the accused throwing 
stones at his house and later assaulting 
him and his wife with a stick This is the 
substance of the prosecution evidence 

6 It is necessary m the first place to 
consider the provisions of Section 84 of 
the Indian Penal Code and also Section 
JA5 nf the Evidence Art Under Section 
84 nothing is an offence which is done by 
a person who at the time of doing it by 
reason of unsoundness of mind, is incapa- 
ble of knowing the nature of the act or 
that he is doing what is either wrong or 
contrary to law Section 105 of the Evi- 
dence Act, to the extent it is material for 
the present purpose, provides that when 
a person is accused of any offence the 
burden of proving the existence of cir- 
cumstances bringing the case within any 
of the general exceptions m the Indian 
Penal Code or within any special excep- 
tions is upon him. and the court shall 
presume the absence of such circums- 
tances Section 84 relates to a general 
exception. Illustration fa) of Section 115 
reads — A. accused of murder alleges 
that, by reason of unsoundness of mind, 
he did no* know the nature of the act. The 
burden of proof i* on A It follows from 
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this illustration and also- the said Section 
105 that it is for the accused to discharge 
the burden of proof that he did not know 
the nature of the criminal acts committed 
by him. In Modi’s 'Medical Jurisprudence 
and Toxicology’ different kinds of schi- 
zophrenia have been described As will 
; appear therefrom, a patient suffering from 
schizophrenia has delusions which are 
' bizarre in nature. There is often impul- 
sive and senseless conduct on his part as 
a result of hallucinations or delusions 
The whole personality completely disinte- 
grates The patient often is in a state of 
wild excitement, is destructive, violent 
and abusive He may impulsively assault 
anyone without the slightest provocation 
The delusions are of a persecutory nature. 

7. The facts gathered from the prose- 
cution evidence are: — (1) that the accused 
was suffering from schizophrenia for the 
last 5 or 6 months before the two inci- 
dents on 15th and 16th October, 1967, (2) 
that in the past during the last two years 
before the incidents on these dates, he did 
not assault his nieces or any other family 
member, (3) that on loth October, 1967, 
without any provocation, he smashed one 
of the windows of the house of his brother 
and threw stones at the house of Gabriel 
Lemos, (4) that on 16th October, 1967, he 
assaulted his nieces, Gabriel Lemos and 
his wife with sticks and bottles without 
any provocation from them; (5) that im- 
mediately after the assault on 16th 
October, 1967, he was seen with a knife 
and stick in his hands indiscriminately 
throwing stones and challenging and 
threatening the people who had collected 
there that he would kill them, (6) that he 
hit constable Agapto Almeida with a 
knife on his arm when the latter tried to 
overpower him; (7) that he was regarded 
by the 'people who had collected there and 
also by the Police as a mad person who 
had run amuck; (8) that the Police had to 
encircle the accused and fire rounds in 
the air before he was caught from behind 
and tied with ropes and iron chains, (9) 
that schizophrenia sometimes makes a 
Patient act violently and in an uncontrol- 
lable manner; (10) that a prohibitory order 
had been obtained by the deceased Ramira 
Lemos wife of Gabriel Lemos about four 
months before the incidents on 15th and 
16th October. 1967; and (11) that the ac- 
cused had returned from abroad a week 
before the incidents Mr. S Tamba, 
learned Government Pleader, relies mam- 
iv on the evidence of Gabriel Lemos that 
after returning from abroad the accused 
used to insult and threaten that he would 
kill the wife of Gabriel Lemos Gabriel 
Lemos and the accused admittedly are not 
on good terms and beyond the uncorrobo- 
rated testimony of Gabriel Lemos there is 
no other evidence to show that before 
these incidents, the accused threatened to 
kill the wife of Gabriel Lemos Gabriel 


Lemos cannot be regarded as a disinterest- 
ed witness. The niece of the accused by 
name Nora Lemos (P. W 4), has not de- 
posed to these insults and threats The 
prosecution have also not examined any 
other neighbour on this point. 

Barring the evidence of Gabriel Lemos 
there is no other evidence to rebut the 
argument of Mr. Bernard D’Souza, learn- 
ed counsel for the accused, that the 
provisions of Section 84 of the Indian 
Penal Code are attracted in this case 
According to Mr. S. Tamba, the accused 
had a motive to assault the wife of Gabriel 
Lemos because of the prohibitory order 
obtained against the wife of the accused 
This may or may not be so but when a 
patient is having an attack of schi- 
zophrenia not infrequently he attacks 
those against whom he has grievances, 
real or imaginary. He considers that he 
is persecuted, when m fact he is not It 
is a case of impulsive insanity. He was 
at that time a man at his worst, little 
above animals Mr. B. D’ Souza argues 
that if the accused were in a sound state 
of mind, he would not attack constable 
Agapito Almeida with a knife. He would 
not be challenging and threatening the 
people who had collected there and throw- 
ing stones at them indiscriminately He 
would have remained content with as- 
saulting the deceased Ramira and her 
husband who had given him some cause, 
but would not assault his young nieces 
who had given him no cause He had 
never assaulted them m the past He 
would have concealed the stick, knife, 
stones and bottles used in attacking the 
deceased Ramira and others, but all these 
weapons of attack were found at the 
scene of the offence. He stood in front 
of his house like a mad man with a knife 
in his hand threatening the people who 
had collected there He was regarded as 
a mad man by the people who had collect- 
ed there and the police He did not tell 
anyone that he had attacked the deceased 
Ramira and her husband Gabriel Lemos 
because of the prohibitory order obtained 
against his wife He would not have been 
tied with ropes and chains He did not 
run away He was treated of schizophrenia 
at London before he returned to his 
village. The antecedent and subsequent 
conduct of the accused, according to Mr. 

B D’Souza, shows that the accused was 
incapable of knowing the nature of his 
criminal acts or that he was doing what 
is either wrong or contrary to law. The 
medical evidence also supports the state- 
ment of the accused 
8. Mr. Tamba relies on 'Jai Lai v. 
Delhi Administration’ AIR 1969 SC 15, 
'State of Madhya Pradesh v Ahmadulla , 
AIR 1961 SC 998, and 'Dahyabhai v State 
of Guiarat’, AIR 1964 SC 1563, in support 
of his contention that the accused did not 
discharge the burden of proof imposed 
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upon him in terms of illustration (a) to 
Section 105 of the Evidence Act 
Mr B D Souza relies on 'Karma Urang 
v Emperor AIR 1923 Cal 238 Ashirud- 
din Ahmed v King AIR 1949 Cal 182 and 
'Narain Sahi v Emperor AIR 1947 Pat 
222 in support of his contention that the 
facts established prove that the burden 
of proof was discharged by the accused 
The decisions cited may be briefly re 
viewed The facts of AIR 1969 SC 15 are 
clearly distinguishable and Mr B D Souz3 
Is right when he submits that this deci- 
sion is not helpful The appellant in the 
special appeal before the Supreme Court 
entered the house of his neighbour Soma- 
wati on November 25th 1961 at about 
1 45 pm and stabbed her daughter 
Leela aged 1 and half years with 
a knife He inflicted five stab wounds on 
different parts of her body The miury 
on her back proved fatal Leela died in 
the hospital at about 4 pm The appel- 
lant then returned to his house and bolted 
the front door A crowd collected near 
the front door and raised an alarm After 
sometime the appellant went out by the 
back door and stabbed another neighbour 
Parabati and then Raghubir who tried to 
intervene on her behalf Raghubir and 
others tried to apprehend him He then 
ran back to his house bolted the door and 
started throwing brickbats from the roof 
He was later arrested by the police The 
appellant in this case had a long standing 
grudge against Baburam uncle of the 
child Leela This enmity was said to be 
the motrve of the attack by the appellant 
on Leela The defence plea m this case 
was of insanity According to the evi- 
dence noticed bv their Lordships of the 
Supreme Court on the morning of 
November 25th 1961 the mind of the ap- 
pellant w as normal He w ent to and from 
his office all alone He wrote a sensible 
application asking for casual leave for 
one dav Nobody noticed any symptoms 
•of .manta 1 «n* Ah>V Aim? Afe* .Vi'A 

the office at about 11 30 am and returned 
home alone At 1 45 Dm he stabbed 
Leela Parabati and Raghubir with a 
knife He concealed the knife and a search 
for it proved fruitless At 2 45 pm the 
investigating officer came arrested the ap 
pellant and Interrogated him He was 
then found normal and gave intelligent 
answers On the same day he was produc- 
ed before the Magistrate His brother was 
then present but the Magistrate was not 
informed that he was Insane The state 
of his mmd before and after the crucial 
time when the stabbing took place was 
that o! a normal man and therefore the 
provisions of Section 84 were not attract- 
ed He did not lack the reouisite mens 
rea Mr B D Souza is right when he 
states that the general burden is on the 
prosecution to prove beyond doubt not 
only the actus reus but also the mens rea 


The conduct of the appellant in the ca c e 
at the bar on 15th and 16th October 19t>7 
and thereafter was not that of a sane 
man 

In AIR 1961 SC 998 the established 
facts were that the accused bore ill will 
to the deceased and the murder was com- 
mitted at dead of night when he could 
not be Seen He took a torch with hun. 
and then stealthily entered the house of 
the deceased by scaling over a wall There 
was further the mood of exaltation which 
the accused exhibited after he had put 
the deceased out of her life The Supreme- 
Court held that it was a crime not com- 
mitted in a sudden mood of insanity but 
one that was preceded by careful plann- 
ing and exhibiting cool calculation in exe 
cution and directed against a person who- 
was considered to be the enemy There- 
was no mood of exaltation on the part of 
the accused after the assault on 16th Octo- 
ber 1967 There was no careful planning 
as in the case dealt with by the Supreme 
Court The obtaining of the prohibitory 
urder was not an act which should have- 
made him act like a mad man The motive 
seemed to be trivial and inadequate 
This decision also does not help the- 
State 

In AIR 1964 SC 1563 the entire 
conduct of the appellant from the time he 
killed his wife up to the time the Ses- 
sions proceedings commenced was incon- 
sistent with the fact that he had a fit of 
insanity when he killed his wife He die? 
not like his wife He wrote a letter to his 
father-in-law to the effect that he did not 
like her and that he should take her away 
to his house The father-in-law promis- 
ed to come He expected him to come on 
April 6th 1959 and tolerated the presence 
of his wife in his house till then The- 
father-in-Jaw did not turn up on or before 
April 9th 1959 and therefore the accuser? 
in anger and frustration killed his wife 
The existence of the weapons in the room 
the closing nf the doar _from inside _his 
reluctance to come out of the room tilt 
the Mukhi came seemed to indicate that 
it was a premeditated murder and that he- 
knew that if he came out of the room 
before the Mukhi came he might be man- 
handled 

The Supreme Court summed up the 
doctrine of burden of proof in the context 
of plea of insamtv in the following pro 
positions— (1) The prosecution must 
prove beyond reasonable doubt that the 
accused had committed the offence with 
the requisite mens rea and the burden of 
proving that always rests on the prosecu 
tion from the beginmng to the end of the 
trial (2) there is a rebuttable presumption 
that the accused was not insane when 
he committed the crime in the sense laid 
down by Section 84 of the Penal Code 
pie accused may rebut it by placing 
before the court all the relevant evidence' 
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—oral,- documentary or circumstantial 
but the burden of proof upon him is no 
higher than that rests upon a party to 
civil proceedings; and (3) even if the ac- 
cused was not able to establish conclusive- 
ly that he was insane at the time he com- 
mitted the offence, the evidence placed 
before the court by the accused or by the 
prosecution may raise a reasonable doubt 
m the mind of the court as regards one 01 
more of the ingredients of the offence, 
including mens rea of the accused and in 
that case the court would be entitled to 
acquit the accused on the ground that the 
general burden of proof resting on the 
prosecution was not discharged The pro- 
secution evidence — oral and circumstan- 
tial — helps the accused in this case and, 
I think, he has been able to rebut the 
presumption that he was not insane at the 
time of the assaults on 16th October, 1967 
The aforesaid decisions of the Supreme 
Court do not help the State in establishing 
that the case of the accused is not covered 
by Section 84 of the Indian Penal Code 

9. It is not necessary to deal with the 
facts in AIR 1928 Cal 239, except that it 
may be sufficient for the present purpose 
to apply one of the common tests laid 
down by the learned Judges of the 
Calcutta High Court That test is to ask, 
in the circumstances, whether he would 
have committed the act if a policeman 
would have been at his elbow This 
authority is cited by Mr B D’ Souza m 
order to show that the accused did not 
even spare constable Agapito Almeida 
when he hit him with a knife on his arm 
and that even if Police were present, he 
would have assaulted the deceased Ramira 
and others 

In AIR 1949 Cal 182, the accused was 
clearly of unsound mind and acting under 
the delusion of his dream, he made a 
sacrifice of his son believing it to be right 
He was therefore entitled to the benefit 
of Section 84, in spite of the confession 
made by him which was later retracted. 
In AIR 1947 Pat 222 -a distinction is made 
between legal insanity and medical in- 
sanity and a standard to be applied in de- 
termining legal insanity is indicated 
According to this decision, where a plea 
of insanity is raised under Section 84, the 
Court has to consider two issues.- — 

(1) Whether the accused has establish- 
ed that at the time of committing the act 
he was of unsound mind; and (2) If he 
was of unsound mind, whether he has 
established that the unsoundness of mind 
was of a degree and nature to satisfy one 
of the knowledge tests laid downbv the 
section I agree with Mr B D’Souza 
that these requirements are satisfied in 
this case Unsoundness of mind is a mat- 
ter of inference from his previous act. 
subsequent act and behaviour 

10. I agree with Mr. B, D’Souza that 
the presumption that the accused was in- 
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sane at the crucial time has been rebutt- 
ed Every man is presumed to be sane. 
This presumption does not apply to a mam 
whose case is governed by Section 84 The 
learned Additional Sessions Judge was 
satisfied that the case of the accused was- 
governed by this section, and this con- 
clusion of his receives support from the 
prosecution evidence It may be stated 
m this case that the prosecution did not 
examine the investigating officer He 
might have further supported the case of 
insanity in view of what is stated m the , 
first information report This omission is - 
serious Section 84 mentions the legal ’ 
test of responsibility m case of alleged un- 
soundness of mind It is by this test, as 
distinguished from medical test, that the 
criminality of the act is to be determined 
This section, in substance, is the same as 
the MeNaghten Rules These Rules in' 
spite of long passage of time are still re- ; 
garded as the authoritative statement of ; 
the law as to criminal responsibility. 
is not the case of the prosecution that the 
accused was drunk at the crucial time 
He seemed to be under delusion and 
hallucination when he assaulted the de- 
ceased Ramira and others A person 
labouring under delusion and hallucina- 
tion is to be in the same position as an 
insane man This is not a case of a morbid 
man thirsting for human blood This is 
a case of sudden impulsive insanity which 
had its roots in schizophrenia He seemed 
to have an attack of schizophrenia on 15th 
October when he started smashing a 
window and throwing stones It is a mty 
that he was insane at the crucial time It 
is a greater pity that Ramira was killed, 
but though this be an act of madness, yet 
the evidence does not show that there was 
method in his madness The presumption 
of innocence of the accused is further 
reinforced by his acquittal by the trial 
court. This presumption also applies to 
a man whose case is governed by Section 
84 He should be given the benefit of this 
section. In the view taken of this matter 
the appeal against acauittal fails and is 
accordingly reiected The decision of the- 
learned Additional Sessions Judge is main- 
tained 

11. I would like to make some general 
observations before closing this case In 
the notes on arguments maintained by 
the learned Additional Sessions Judge, 
the learned Public Prosecutor stated. — 

"If the court feels that the accused was 
unsound of mind at the time he committed 
this offence, he should be taken in safe 
custody so as not to put m risk the lives 
of others” 

It may be that the learned Public Pro- 
secutor was satisfied that the case of the 
accused was covered by Section 84, in that 
case he should have made a bold state- 
ment that he should not support the pro- 
secution. Government Pleaders ano 
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Public Prosecutors owe a duty to the 
courts and that duty is that when they 
Are convinced that the prosecution case 
cannot be supported they should state so 
fearlessly and boldly regardless of instruc- 
tions to the contrary In this connection 
I may cite the classic observation ox 
'Crompton J when he dealt with the sug- 
gested doctnne at the bar that counsel 
was the mere mouthpiece of his client — 
Such I do conceive is not the office 
-of an advocate His office is a higher one 
He gives to his client 
the benefit of his learning his talents and 
Jus judgment He has a pnor and perpe- 
tual retainer on behalf of truth and 
justice 

Appeal dismissed 
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Criminal P C (1898) Ss 403 (1) 530 
(q) and 423 — Charge under S 52 Post 
Olfice Act (1898) and S 409 Penal Code 
— Order of acquittal by Magistrate — 
Trial by Magistrate in respect of offence 
tinder S 52 is void under S 530(q) — 
Retrial for charge under S 52 not barred 
Where an accused is charged under 
S 52 of Post Office Act and S 409 I PC 
and the Magistrate without committing 
the accused to the Court of Session to 
stand his trial for offence under S 52 
or without discharging him under S 207 A 
(6) Cr P C proceeds with the trial and 
acquits the accused a retrial in respect 
of the offence under Section 52 is legal 
the trial in respect of that offence being 
void by virtue of S 530 (q) Cr P C as 
it is exclusively triable by Court ol Ses- 
sion. Offences under S 52 Post Office 
Act and S 409 Penal Code are distinct 
offences and though S 403 (1) Cr P C 
will bar the second tnal of offence under 
S 409 I P C it will not bar the retrial 
in respect of offence under S 52 Post 
Office Act, the emphasis in S 403 Cr 
p C being on a Court of competent juris- 
diction and a Magistrate when he tries 
the offence under S 52 is certainly not a 
Court of competent jurisdiction Case law 
discussed (Para 8) 

Cases Referred Chronological Paras 
(1968) AIR 1968 Ons«=a 23 (V 551= 

1968 Cn U 333 Nand Kishore v 
Mayadhar 6 7 

(1966) AIR 1966 SC 911 (V 53) = 

1966 Cn LJ 700 ThaVur Ram v 
State of Bihar 6 


FM/FM/C371/69/BNP/D 


(1966) AIR 1966 All 349 (V 53)= -I 
196b Cn LJ 737 State of U P v 
Prabhat Kumar 6 7 

(1964) AIR 1964 SC 1673 (V 51)= 

1964 (2) Cn LJ 606 State of UP 
v Sabir All 5 

(1963) AIR 1963 SC 1531 (V 50)= 

1963 (2) Cn LJ 418 Ukha Kolhe 
v State of Maharashtra 9 

(1960) AIR 1960 Mys 86 (V 47) = 

1960 Cn LJ 49b State of Mysore 
v Dattatraya 5 

(1957) AIR 1957 SC 592 (V 44) = 

1957 Cn LJ 892 M. P State v 
Veereshwar Rao 5 

(1955) AIR 1955 Mad 129 (V 42) = 

1955 Cn LJ 514 In re Subramania 
Achan 5 

(1954) AIR 1954 Madh Bha 129 
(V 41) •= 1954 Cn LJ 1169 Sunder- 
lalji v State 6 7 

(1939) AIR 1939 Lah 513 (V 26) = 

41 Pun LR 198 Ram Fershad v 
Dhanna 5 

(1919) AIR 1919 Pat 70 (V 6) = 

20 Cri LJ 526 Mahomed Saleh 
v Emperor 6 7 

L C Gama Public Prosecutor for A p 


pellant Eduardo Faleiro for Respondent 

ORDER This is an appeal by the 
State under section 417 of the Code of 
Criminal Procedure wherein acquittal of 
the respondent an employee in the Post 
Office Panjim is challenged on the 
ground that it is erroneous 

2 I may glance for a few moments at 
the background of the facts out of which 
the present appeal arises The broad 
facts are that a complaint was lodged 
against the respondent that he committ 
ed theft of the Bombay G P O insured 
letter no 478 for Rs 500/- The com 
plaint was also under section 409 of the 
Penal Code The learned Magistrate 
framed the charge against the respondent 
under section 409 of the Penal Code and 
also under section 52 of the Indian Post 
DlRce Act TS98 Tne trial proceeded 
against the respondent and after examin 
mg a number of witnesses the learned 
Magistrate directed the acquittal of the 
accused b> his judgment dated 27th 
January 1968 He came to the conclu 
sion that it is not definitely proved that 
it was the accused who has misappro- 
priated the insured letter for Rs 500/ 
addressed to Feliciana Cardoso He also 
came to the conclusion that ' there is a 
doubt whether he received it from the 
hands of P W 2 on 22nd March 1966 
P W 2 is a Post Master who is said to 
have given the insured letter along with 
other postal documents to the respon 
dent while proceeding on short leave 

3 Mr Leo Gama learned Public Pro- 
secutor does not press the appeal m 
regard to acquittal of the respondent of 
an offence under section 409 of the 
Indian Penal Code but, as wall appear 
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from the memo of appeal, the grievance 
ot the State is that the acquittal of the 
respondent of an offence under S. 52 of 
the Indian Post Office Act, 1898, is void 
and therefore should be set aside. This 
Act was brought into force in this terri- 
tory on 1st September, 1962, vide notifi- 
cation S. O 2735 bearing the same date 
Mr Gama presses the acquittal appeal, 
xelying on the provisions of section 530 
(q) of the Code of Criminal Procedure 
(hereafter referred to as "the Code”) 
The offence under Section 52 is triable 
exclusively by the Court of Session by 
virtue of Section 29 (2) read with Sche- 
dule II of the Code. 

4. Section 52 reads thus - - "Whoever, 
being an officer of the Post Office, 
commits theft in respect of, or dishonest- 
ly misappropriates, or, for any purpose 
whatsoever, secretes, destroys, or throws 
away, any postal article in course of 
transmission by post or anything contain- 
ed therein, shall be punishable with im- 
prisonment for a term which may extend 
to seven years, and shall also be punish- 
able with fine”. Section 409, Indian 
Penal Code, to the extent it is material 
for the present purpose, speaks of en- 
trustment with property or with any 
dominion over property in capacity of a 
public servant and when such public ser- 
vant commits criminal breach of trust 
in respect of that property he is punish- 
able under that section The definition 
of "criminal breach of trust” is contain- 
ed in section 405 Indian Penal Code Dis- 
honest misappropriation is one of the 
essential ingredients of this definition A 
comparison of section 52 and section 409 
would seem to show that section 52 is 
wider in scope than section 409. The 
offence under section 52 is of a special 
nature and apart from dishonest misap- 
propriation which is a common ingredi- 
ent, it also includes theft, secretion, des- 
truction or throwing away of postal arti- 
cles 

5. Mr Gama relies on 'State of Mysore 
v. Dattatraya’ AIR 1960 Mys 86 in sup- 
port of his contention that the acquittal 
■of the respondent of an offence under 
■section 52 was void In this connection 
be invites my attention to section 530 
(p) of the Code This section provides 
that if any Magistrate, not being em- 
powered by law in this behalf, tries an 
offender, his proceedings shall be void 
It is common ground that the learned 
Magistrate was not empowered to try the 
respondent of an offence under S. 52 
This offence could only be tried by the 
Court of Session The respondent, in 
the Mysore case, was charged with 
■offences under sections 409 and 477 of the 
Penal Code He was acquitted by the 
Judicial Magistrate of both offences The 
"State preferred an appeal. The offence 
under section 477 is exclusively triable 


by the Court of Session, but the Magis- 
trate was competent to try the offence 
under section 409 Indian Penal Code The 
trial was challenged- on the ground that 
the proceedings were void. The learned 
Judges of the Mysore High Court held 
that it is only so much of the proceed- 
ings as relate to the offence under sec- 
tion 477 Indian Penal Code that are 
rendered void, by reason of section 530 
(P) of the Code, and not the proceedings 
in regard to the offence under S. 409 
Indian Penal Code The learned Judges 
on merits did not interfere with the ac- 
quittal in respect of the offence under 
section 409 Indian Penal Code but as 
regards acquittal of an offence under 
section 477, the same was set aside and 
retrial ordered This authority is direct- 
ly to the point and it does assist the 
contention of Mr. Gama that the trial 
in respect of an offence under section 52 
is void and. therefore, acquittal is illegal 

The State of U P. v Sabir All, AIR 
1964 SC 1673 is the second decision reli- 
ed upon by Mr Gama In this case the 
offender was charged with an offence 
under section 15 (1) of the U P. Private 
Forests Act, 1948. This offence was only 
triable by Magistrates, Second or Third 
Class The offence was tried by Magis- 
trate First Class. As jurisdiction of 
Magistrate First Class was excluded by 
section 29 (1) of the Code, it was held 
by the Supreme Court that the trial was 
void under section 530 (p) of the Code 
The third decision relied upon by Mr. 
Gama is 'In re Subramania Achan,’ AIR 
1955 Mad 129 This decision construes 
sections 403 and 537 of the Code and not 
section 530 (p) of the Code The ques- 
tion of applicability of section 403 of the 
Code has been raised by Mr. Faleiro, 
learned counsel for the resoondent, and 
this aspect of the case would be con- 
sidered at its proper place. 

The fourth decision is 'M P State v 
Veereshwar Rao’, AIR 1957 SC 592 It 
also relates to the applicability of S. 403 
of the Code The Supreme Court held 
in this case that the offence of criminal 
misconduct punishable under section 5 (2) 
of the Prevention of Corruption Act is 
not identical in essence, import and con- 
tent with an offence under section 409 of 
the Indian Penal Code Therefore there 
can be no objection to a trial and con- 
viction under section 409 of the Penal 
Code even if the accused had been 
acquitted of an offence under section 5 
(2) of the Prevention of Corruption Act 
Section 403 of the Code was inapplicable 
The principle of this decision is helpful 
The offence under section 52 is also not 
identical in essence, import and content 
with an offence under section 409 of the 
Penal Code except for criminal misap- 
propriation which is a common ingre- 
dient The fifth and the last decision 
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relied upon by Mr Gama is Ram Per 
shad v Dhanna’ AIR 1939 Lah 513 In 
this case the complaint disclosed an off- 
ence under section 477 of the Penal Code 
while the accused was tried and acquitt 
ed under section 420 of the Penal Code 
The trial Magistrate had no jurisdiction 
to try an offence under section 477 The 
proceedings before the trial Magistrate 
v ere therefore declared void and a re 
trial of the accused was ordered m regard 
to an offence under section 477 
6 Mr Faleiro learned counsel for the 
respondent makes two submissions — 
(1) that there is only one offence though 
punishable under sections 409 and 52 
and (21 in the alternative if there are 
two distinct offences the facts on the 
record are the same and therefore sec 
tion 403 of the Code of Criminal Proce 
dure will apply In support of these two 
submissions he relies on 'Thakur Rartiv 
State of Bihar AIR 1966 SC 911 State 
of U P v Prabhat Kumar AIR 1966 
All 349 Sunderlal Bhagaji v State AIR 
1954 Madh Bha 129 'Muhammad Saleh 
v Emperor 20 Cn LJ 526 (AIR 1919 
Pat 70) and Nandkishore v Mayadhar 
AIR 1963 Onssa 33 Section 403 of the 
Code embodies the principle of autrefois 
convict and autrefois acquit It gives 
effect to the maxim that no person should 
be twice disturbed for the same cause 
Section 403 (1) provides that a person 
who has once been tried by a Court of 
competent jurisdiction for an offence 
and convicted or acquitted of such of 
fence shall while such conviction or 
acquittal remains in force not be liable to 
be tried again for the same offence nor on 
the same facts for any other offence for 
which a different charge from the one 
made against him might have been made 
under section 236 or for which he might 
have been convicted under section 237 
The emphasis in this sub section is on 
a Court of competent jurisdiction The 
learned. W a/usfTAt& ’ub/u?. htt *,v«l 4 J?e. 
offence under section 52 was certainly 
not ’ a Court of competent jurisdiction 
and therefore section 403 is inapplicable 
in terms I do not agree with Mr Faleiro 
that the complaint lodged makes out only 
cne offence though punishable under 
section 409 of the Penal Code and sec 
tion 52 of the Post Office Act The com 
plaint relates to theft of the insured let- 
ter containing Rs 500/- from the Post 
Office at Carmona between 22nd March 
1966 to 28th March 1966 The offences 
under these two sections are distinct 
offences and section 403 does not bar the 
second tnal of an offence under S 52 
The second submission that the facts on 
the record are the same is also without 
substance The complaint does not men 
tion dishonest misappropriation although 
reference is made to section 409 The 
charge mentions misappropriation of th° 


insured letter but makes no reference to 
theft in terms although section 52 is ex 
pressly mentioned therein The decisions 
cited by Mr Faleiro are clearly distm 
guishable 

7 In AIR I960 SC 911 the Supreme 
Court discussed the implications of sec 
tions 206 207 435 437 and 403 of the 
Code What was stated m that case was 
that when a case is brought before a 
Magistrate in respect of an offence ex- 
clusively or appropriately triable by a 
Court of Session what the Magistrate 
has to be satisfied about is whether the 
material placed before him makes out an 
offence which can be tried only by the 
Court of Session or can be appropriate 
ly tried by that Court or whether it 
makes out an offence which he can try 
or whether it does not make out any 
offence at all It was also stated that 
the ultimate duty of weighing the evi 
dence in a committal proceeding is cast 
on the Court of Session which has the 
exclusive jurisdiction to try an accused 
person^ 

Thus" where two views are possible 
about the evidence in a case before the 
Magistrate it would not be for the Magis 
trate to evaluate the evidence and strike 
a balance before deciding whether or not 
to commit the case to a Court of Ses- 
sion It may be stated that the Magis 
trate is not bound to commit an accused 
person to stand his trial in the Court of 
Session where the case is triable exclu- 
sively by the Court of Session if he is 
of the opinion that the evidence and 
documents disclose no grounds for com 
mittmg the accused person for trial but 
in that case he has to record his reasons 
and discharge him unless it appears to 
him that such person should be tried 
before himself in which case he shall 
proceed accordingly This is what s*c 
tion 207-A (6) contemplates The learn- 
ed Magistrate did not act under this sec- 
tion He seemed to have lost sight a£ 
the fact that the offence under section 52 
was exclusively triable by the Court of 
Session and it is through error as right- 
ly argued by Mr Gama that he proceed 
ed to try the accused without commi t 
ing him to the Court of Session to stand 
his trial of the offence under section 52 
or without discharging him under sec 
tion 207-A (6) This decision of the 
Supreme Court with respect has no 

direct bearing on the question under con 
sidcration except for the observation 
that section 403 (I) bars the trial of the 
person not only for the same offence but 
also for any other offence ba^ed on the 
same facts 

AIR 1966 All 349 also relates to con- 
struction of section 403 of the Code In 
this ca«e the accused was tried under 
section 25 of the Indian Arms Act and 
was acquitted There was a subsequent 
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trial on same facts under section 411 of 
the Penal Code. It was held that this 
trial was not barred under any of the 
sub-sections (1), (2) or (5) of Section 403 
of the Code. The learned Judge said that 
though some of the important ingredients 
of both the offences are common, it can- 
not be said that all the ingredients of 
the offence under section 411 of the Penal 
Code are common with the one punish- 
able under section 25 of the Arms Act 
This decision is not to the point In 
AIR 1954 Madh Bha 129, the criteria 
regarding competency of Courts were ex- 
plained This case also is with reference 
to section 403 of the Code, which is in- 
applicable According to this decision, 
the competency of the Court to try the 
subsequent case is not determined by the 
nature of the proceedings but by the 
power of the Magistrate to entertain 
them 

The facts in 20 Cr. L. J. 526 -(AIR 1919 
Pat 70) are also distinguishable There, 
the accused was tried under section 363 
of the Penal Code and was acquitted 
"Upon an application by the complainant, 
the learned Sessions Judge directed fresh 
Inquiry to be made in order to ascertain 
whether the offence under section 363 
•or 368 or any other section of the Penal 
'Code had been committed by the accus- 
ed It was held by the Patna High Court 
that the order directing further inquiry 
should not have been made, inasmuch 
as kidnapping is an essential element in 
offences under sections 365, 366 and 368, 
and the accused having already been 
acquitted of that offence, he could not 
be put on trial for the same offence, nor 
could he be convicted under Ss 365, 
366 or 368, unless and until the prosecu- 
tion established that he committed the 
offence of kidnapping. The case under 
section 368 is exclusively triable by the 
Court of Session Lastly, in AIR 1968 
'Orissa 33, cited by Mr. Faleiro. it was held 
in the context of section 530 _(p)_ of the 
•Code that the trial without jurisdiction is 
void Retrial, in this case, was not order- 
•ed as the learned Single Judge came to 
the conclusion that it would result m 
•miscarriage of justice. 

8. The aforesaid decisions relied up- 
on by Mr. Faleiro have no direct bear- 
ing on the question of incompetency of 
the Magistrate to try the offence under 
section 52, except for the observation m 
Nandkishore’s case decided by the Orissa 
High Court on desirability of retrial The 
learned Magistrate erroneouslv assumed 
jurisdiction in regard to the offence 
under section 52. He was not competent 
to try it and the proper course which he 
should have followed was to have either 
committed the accused to the Court of 
Session to stand his trial or to have dis- 
-charged him under section 207-A (6) after 
^recording reasons I agree with Mr Leo 


Gama that the trial of the offence under 
section 52 is void and ineffectual The 
error committed by the learned Magis- 
trate goes to the root of the trial What 
is void ab initio cannot be quashed any 
more than it can be upheld The pro- 
ceedings in regard to the trial of an 
offence under section 52 are a nullity 
In 'Alice m Wonderland’ the Executioner 
refused to execute the Cheshire Cat on 
the ground that "you cannot cut off a 
head unless there is a body to cut it off 
irom” Section 403 of the Code would 
bar the trial of an offence under S 409 
of the Penal Code The learned Public 
Prosecutor therefore does not seek retrial 
of this offence What he seeks — and right- 
ly — is retrial of the offence under sec- 
tion 52 

9. Mr Faleiro next submits that the 
retrial, if any, should be on the basis of 
the evidence already on the record This 
submission is not without substance It 
is not fair to the respondent that the pro- 
secution should be allowed to produce 
fresh evidence The object of retrial is 
to render legal the proceedings that have 
taken place and not to give further op- 
portunity to the prosecution to fill in the 
gaps In 'Ukha Kolhe v State of Maha- 
rashtra’ AIR 1963 SC 1531, it was observ- 
ed by the Supreme Court that retrial is 
not to be ordered merely to enable the 
prosecution to adduce additional evidence 
for filling up lacuna Retrial is to be 
directed m exceptional cases Mr Faleiro 
also pleads the delay as an argument 
against retrial It was because of the 
mistake of the Court that the trial pro- 
ceeded in regard to the offence under 
section 52 which was exclusively triable 
by the Court of Session The law is 
well settled that a party should not suffer 
because of the mistake on the part of 
the Court There is not a long delay 
but short delay in this case need not 
come in the way of retrial. The charge 
in this case expressly referred to S 52, 
and this ex facie indicated lack of juris- 
diction It Is m the ends of justice that 
there should be retrial 

10. In the view taken of this case, 
the acquittal of the respondent of the 
offence under Section 52 of the Indian 
Post Office Act, is hereby set aside and 
the appeal allowed It is directed that 
the respondent should stand his trial of 
Ihe offence charged under this section 
The learned Sessions Judge may send this 
case for retrial to a Magistrate other than 
the Magistrate who directed acquittal 
of the respondent It would be open _ to 
that Magistrate to consider after hearing 
the arguments whether on the evidence 
already on the record there are grounds 
for committing the accused to stand his 
trial under this section Order accord- 
ingly. 


Appeal allowed 
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1970 Cri L J 46 (Yol 76, C N 10) = 
AIR 1970 GUJARAT 26 (V 57 C 4) 

N G SHELAT J 

Balamal Matlomal Petitioner v State 
of Gujarat Opponent 
Criminal Revn Appln No 490 of 1965 
D/ 28-2-1968 against order of Chief City 
Magistrate Ahmedabad D/- 30 9 1965 
(A) Criminal P C (1898), Ss 517 520 
435 and 439 — S 520 is only enabling 
provision — It confers no right as such 
for filing appeal or application for revi- 
sion thereunder — Order under S 517 
affecting third party not before court in 
the mam case — High Court can vary 
order in exercise of powers under S 520 
or in exercise of its powers under Ss 435 
and 439 AIR 1960 Madh Pra 195 & 1957 
MPU 67 (Nag) & AIK 1963 Guj 223 Rel 
on (Para 5) 


(B) Limitation Act (1963) Art 131 — 

Starting point — Order under S 517 of 
Criminal P C sought to be revised by a 
third party — Feriod would run in such 
a case not from date of order but from 
date of knowledge of order AIP 1961 SC 
1500 Applied — Delay of five days con- 
doned (Para 7) 

(C) Criminal P C (1898) S 517(1) — 

Power to confiscate — It is to be excr 
cised in reasonable and judicial manner 
— Accused found carrjing stolen property 
in rickshaw — Rickshaw cannot be said 
to have been used in commission of of- 
fence — Order is liable to be set aside 
AIR 1931 Lah 565 & (1904) 8 Cal WN 
887 & AIR 1944 Mad 59 & AIR 1954 SC 
312 Rel on (Para 8) 


Cases Referred Chronological Paras 
(1968) CrL Revn. Appln. No 156 of 
1967 D /- J1 1-1968 = ILR (1968) 

Gui 274 Natwarlal Damodardas 
v State 4 

(1963) AIR 1963 Guj 223 (V 50) = 

1963-4 Guj LR 102 Kanchanlal 
Somulal v The State 5 

(1963) ILK (1963) Guj 1002 = (1963) 

4 Guj LR 1019 Mohmed Yusuf v 
Jivraj Premjibhai 4 

(1961) AIR 1961 SC 1500 (V 48) = 

1962 1 SCR 676 Hansh Chandra 
v Deputy Land Acquisition Officer 7 
(I960) AIR I960 Madh Pra 195 
(V 47) = 1960 Cn LJ 919 Har Bhag- 


v andas v Dm an Chand 5 

(1957) 1957 MPLJ 67=1957 Nag LJ 
43 Nandu v Dhasada 5 

(1954) AIR 1954 SC 312 (V 41) = 

55 Bom LR 1180 = 1954 Cn LJ 881 
Suleman Issa v State of Bombay 8 

(1944) AIR 1944 Mad 59 (V 31) = 

45 Cn U 516 In re Abdul Azeez 8 
(1931) AIR 1931 Lah 565 fV 18) = 

1931 Cr C 853 Phula Singh v 
Emperor 8 
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(1924) AIR 1924 Lah 75 (V 11)= 

24 Cn U 713 Kanshi Ram v 
Emperor 7 

(1904) 8 Cal WN 887=1 Cn LJ 49 
Janp Gazi v Emperor S 

J M Acharyya for Petitioner A H 
Thakar Asst Govt Pleader for the State 
ORDER — The charge against one 
Ibrahimkhan Fazalkhan in Criminal Case 
No 1201 of 1964 in the Court of the 
Chief City Magistrate Ahmedabad was 
that he had committed theft of 5 catch 
pit jalis ordinarily known as covers of 
the gutters of the Municipal Corpora- 
tion of Ahmedabad in the early morning 
of 1-10 1964 so as to be liable for an of- 
fence under Section 379 of the Indian 
Penal Code The accused was found 
going in auto nckshaw bearing No GTD 
285 wherein he had put the said stolen 
property He was stopped and as he could 
not explain about the possession of those 
catch-pit jalis that property as also the 
auto nckshaw came to be attached under 
a panchnama made in respect thereof 
During that trial one Gokaldas Kanjibhai 
was examined as a witness on behalf of 
the prosecution as the owner of that auto 
nckshaw According to his evidence he 
haa given that nckshaw to one Babubhai 
Nurbhai on hire on 30 9-1964 with in- 
structions to return the same to him at 
Amedpura before the next morning 
Some time after he learnt that his nek 
shaw was lying at the Kalupur Police 
Chow ki Babubhai also informed him- 
about the nckshaw being attached by the 
police In that case the learned Chief 
City Magistrate Ahmedabad found the 
accused guilty for an offence under sec- 
tion 379 of the Indian Penal Code and 
sentenced him to suffer ngorous impnson- 
ment for three months and to pay a 
fine of Rs 200 or in default to suffer 
ngorous imprisonment for one month At 
the same time he passed another order 
wherebv the Muddamal auto nckshaw 
before the Court was directed to be con- 
fiscated to the State Aggneved by that 
order passed on 21-4 1965 the accused had 
preferred an appeal and it came to be 
dismissed 


e. uurmg tne penaene> of that trial 
however that Gokaldas Kanjibhai had 
preferred his claim m respect of this auto 
rickshaw and the same was rejected 
That Gokuldas had also filed an applica- 
tion m revision No 181 of 1965 against 
that order of confiscation passed by the 
learned Magistrate in this Court and on 
that application the following order was 
passed by Raju J on 5-7-1965 — 

I see no reason to exercise my revi- 
sional jurisdiction in this case ’ 

It further appears that the presen* - 
petitioner Balamal had also filed Crimi- 
nal Revision Application No 242 of 1965 
against the order of confiscation passed 
by the learned Magistrate In respect 
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of that the following order was passed 
by Mehta J. on 8-9-1965- 

"Mr. Acharya gives an application to 
withdraw his revision application on the 
ground that he had not approached 
the trial Court. 

This application is, therefore, rejected 
for want of prosecution ” 

Mr Acharya has stated that since he 
was advised by the Court that he should 
approach first to the Court of facts, he 
requested for being permitted to with- 
draw the application so as to enable him 
to file the same m the Court of the learn- 
ed City Magistrate, Ahmedabad After 
that order was passed on 8-9-1965 this 
petitioner Balamal presented an applica- 
tion on 17-9-1965 in the Court of the 
learned Magistrate who rejected the 
same Feeling dissatisfied with that order 
passed on 30-9-1965 by Mr D C Mehta, 
Chief City Magistrate, Ahmedabad, the 
applicant has come in revision before this 
Court 

3. The application discloses two pra- 
yers The first is that the order passed 
on 2F-4-1965 by the learned Magistrate 
regarding the disposal of the auto rick- 
shaw, the muddamal property, before the 
Court in Criminal Case No 1201 of 1964 
was illegal and improper and that it 
should be set aside. By the second pra- 
yer he claimed to be entitled to have that 
rickshaw restored to him, he being its 
owner and if necessary, by holding an 
inquiry in resnect thereof However, 
before this court, Mr Acharya, the learn- 
ed advocate appearing for him, has claim- 
ed to be entitled to its possession on the 
basis of hirepurchase agreement entered 
into between him and Gokaldas and as it 
was standing m his name before the 
registration authority before it came to 
be attached by the police It was con- 
tended by Mr Acharya that since he 
was not a party to the proceeding in 
which the order of confiscation of auto 
rickshaw came to be passed by the 
learned Magistrate under Section 517(1) 
of the Code he could not file any appeal 
against that order and as soon as he came 
to know about it he approached the 
High Court for setting aside the same so 
as to enable the trial Court to make suit- 
able inquirv as to whom the auto rick- 
shaw should be returned under Section 
517 of the Criminal Procedure Code Mr. 
Acharya’s contention then was that since 
it was the view of the Court that before 
filing an application in revision against 
that order, he should have first approach- 
ed the original Court which passed the 
order and on that basis or rather feeling 
that view to be correct, he withdrew his 
application by obtaining permission from 
the Court so as to enable him to present 
an application in the trial Court. His 
first contention was that any order pass- 
ed on his application is revisable by this 


Court having powers to revise the same, 
if found to be illegal or improper and 
unjust in the circumstances of the case. 
According to him, the order can hardly 
be justified in law inasmuch as the use 
of rickshaw cannot be called use there- 
of in commission of an offence of theft by 
the accused and that again when it be- 
longs to some one else, who cannot be 
said to have known that he would so use 
On the other hand it was pointed out 
by Mr Thakar, the learned Assistant 
Government Pleader, for the State that 
this petitioner has no right to present 
anv such application to the Court below 
for the simple reason that the Court had 
already passed an order directing confis- 
cation of the muddamal property m the 
case, and since his remedy against that 
order was only before the Superior 
Court such as the Appellate Court or 
Revisional Court, and as he had already 
availed of that opportunity, and when his. 
application had come to be rejected by 
the High Court on 8-9-1965, he cannot 
reagitate the same question even if the 
order is found to be illegal or unjust, and 
more particularly after the period of 
limitation under Article 131 of the Limi- 
tation Act was over. 

4. Before we consider the legality, 
propriety or otherwise of the order of 
confiscation passed by the learned Magis- 
trate, in view of the contentions raised, 
it is essential to consider whether the 
petitioner has a right to come in revi- 
sion in this Court in respect of an order 
passed by the learned Magistrate on am 
application presented by him on 17-9- 
1965, and if so whether this Revision 
Application is in time. The contention 
of Mr. Acharya is that this application 
can be treated both under Section 520 as 
also under Section 435 or 439 of the Cri- 
minal Procedure Code As I said above 
there are two prayers m the application 
one for setting aside the order of confis- 
cation of the auto rickshaw passed on 21- 
4-1965 at the conclusion of the trial and’ 
that obviously cannot be set at naught by 
the same Court, though no doubt it had' 
authority to consider any such applica- 
tion wherein claim of any muddamal pro- 
perty if made during the pendency or at 
the conclusion of the trial, under Section 
517 of Crimmal Procedure Code In the 
case of Natwarlal Damodardas v State, 
Criminal Revn Appln No 156 of 1967, 
decided by me recently on 31-1-1968 (Guj) 
section 517(1) of the Code was considered, 
and having regard to the use of words 
"any peison claiming to be entitled to 
possession thereof” therein, and in agree- 
ing with the view taken by Raj'u J in 
Mohmed Yusuf v Jivraj Premjibhai, ILR 
(1963) Gui 1002, while no difficulty arises 
in passing an order regarding disposal of 
the property at the end of the trial 
affecting the parties in the case, as it can' 
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consider their claims but when no such 
claim or right to possession was made 
by a third party the Court cannot be 
required to take any notice of any such 
supposed claim But if the claim is 
made by any third party before the 
•Court even during the pendency of the 
trial that claimant has a right to be 
neard about his claim at the end of the 
trial and before passing any orders under 
Section 517(lt of the Code In the pre- 
sent case however the Court appears 
■to have before it the claim of Gokaldas 
and it had come to be rejected Thus the 
learned Magistrate cannot be said to be 
in any wav wrong in the order he passed 
In the case This applicant was how- 
■ever not a party to the proceeding Nor 
was he a witness in regard to the mudda- 
mal property so as to infer knowledge to 
him with regard to the trial He is a 
third party-claimant and in my opm 
ion he should have therefore made a 
claim before that Court so as to enable 
that Court to deal with his claim while 
passing an order under Section 517(11 of 
the Code Not naving so made a claim 
he cannot claim it in that Court as the 
order was already passed and in that 
ovent his remedy lay by preferring an 
appeal or revision against that part of 
the order and it is only if that order is 
set a ide that his claim can be considered 
by the original Court The learned 
Magistrate was therefore right in reject 
ing his application as he cannot reopen 
the matter and revise his own order of 
21-4-1965 

5 The question then is whether this 
revision application lies against the order 
passed by the learned Magistrate It was 
said that this may be treated as an ap- 
plication in revision under Section 520 
•or even under Section 435 or 439 of the 
Criminal Procedure Code and at any rate 
•the High Court exercising supervising 
jurisdiction over subordinate Courts can 
sirt asnfe an coder ol confiscation cl fount i 
-to be illegal and unjust and do justice to 
•the party affected thereby Now Section 
520 of the Criminal Procedure Code pro- 
vides 

Any Court of appeal confirmation 
reference or revision may direct any 
order under Section 517 Section 518 or 
Section 519 passed by a Court subordi- 
nate thereto to be sta>ed pending consi- 
deration by the former Court and may 
modify alter or annul such order and 
make anv further orders that mav be 
jus 4 

Since the order of confiscation of mud 
damal property was passed under Section 
517 I would set out the relevant portion 
of that provision also- — 

517(1) Vi hen an inquiry or a trial in 
any Criminal Court is concluded the 
Court ma^ maW such order as it thinks 
:fit for the disposal by destruction, con 


fiscation or delivery to any person claim- 
ing to be entitled to possession thereof or 
otherwise or any property or document 
produced before it or in its custody or 
regarding u-hich any offence appears to 
have committed or which has been used 
for the commission of any offence ’ 

On a plain perusal of Section 520 it 
appears to be an enabling provision and 
confers no right as such to any person 
for filing the appeal or an application m 
revision thereunder By this provision 
the Court of Appeal or anv Court of 
Revision has been empowered to 

modify alter or annul any such order 
that may have been passed under Sec 
tions 517 518 or 519 and make any fur- 
ther orders that may be just It follows 
therefore that if any appeal or revision 
against the order in the case were before 
the Court of Appeal or Revision it could 
have considered the legality or propriety 
of the order passed therein under Sec 
tion 517 of the Criminal Procedure Code 
even if no appeal or revision against 
that part of the order under Section 517 
of the Code was before it The question 
however Is whether any such Court can 
entertain and decide any such question 
when no appeal or revision is filed 
against the main case In other words 
whether anv appeal or revision lies 
against any such order affecting a third 
party who was not before the Court in 
the main case under Section 520 of the 
Criminal Procedure Code Such a aues 
tion arose before the Division Bench of 
the Nagpur High Court in Nandu v 
Dhasada 1967 MPLJ 67 viz as to whether 
an appeal lies under Section 520 of the 
Code against an order passed by a Cri- 
minal Court under Section 517 of the 
Code ard the answer to the same can 
well be found in the observations which 
run thus — 

On the whole we think that the con- 
currence of opinion on this point is that 
S 520 of the Code of Criminal Procedure 
dees not confer a right of appeal but is 
only an enabling section creating a 
supervisory power in Courts of appeal 
confirmation reference or revision These 
Courts can pass the order in the main 
case or if no appeal has been filed 
against the main case can be moved to 
pass such order as they think fit in res- 
nect of the property involved jn the cri- 
minal case It may be pointed out that 
the subordination of the Courts accord 
ing to the better view is to be taken into 
account in determining the forum for the 
exercise of such supervisory powers It 
is not nece^sa*r that the Court of appeal 
must every time be the Court of appeal 
to which an appeal against the main deci 
sion cm be taken 

The same observations can well apolv 
to revision contemplated in that section 
ard therefore it can be held that while 
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the appeal or revision against that order 
of confiscation as such cannot lie, under 
Section 520 of the Code, such a Court of 
Appeal or Court of Revision can be mov- 
■ed to pass such an order as it thinks fit 
in respect of property involved m the 
criminal case. That power can thus be 
exercised by this Court which is both 
a Court of Appeal as also of Revision, 
in any such matter brought to the notice 
of the Court. But apart from that posi- 
tion, the revisional powers of the High 
Court are wide enough under Sections 
435 and 439 of the Code, to consider the 
legality or propriety of any such order 
passed in any case by any subordinate 
Court, and they can be exercised by the 
Court even suo motu or on being moved 
by any party affected by any such order. 
In the case of Har Bhagwandas v. Diwan 
Chand, AIR 1960 Madh Pra 195, a simi- 
lar question had arisen and it was held 
that even after the appeal or revision 
against the main order in the case is dis- 
posed of, an application under Section 
520 would lie to the Court. Even if when 
the matter does not come up before High 
Court at all, the appellate Court can be 
moved by way of original application 
Then the observations are that even a 
revision under Sections 435 and 439 of 
the Code would lie for the purpose. Thus 
while this Revision application may not 
so strictly lie under Section 520. it can 
be treated as an application invoking 
exercise of powers by this Court under 
Section 520 of the Criminal Procedure 
Code In any event, the Court can exer- 
cise powers under Sections 435 and 439 
of the Criminal Procedure Code, and 
therefore the present application whe- 
ther against the order passed by the 
learned Magistrate or not, it can be 
heard, and the validity or propriety of 
the orders regarding the disposal of pro- 
perty etc passed under Section 517 of the 
Code, can well be raised, set aside or 
modified by this Court The decision of 
this Court in Kanchanlal Somalal v 
State, 1963-4 Gui LR 102= (AIR 1963 Gui 
223) also leads support to the same 

6. It was then pointed out by Mr 
Thakar that he had preferred a revision 
application against the order of confisca- 
tion passed in the case, and since it was 
rejected, he cannot be allowed to reagi- 
tate the same As already pointed out 
hereabove, the application was not decid- 
ed on merits and it had come _to.be with- 
drawn with the Court’s permission, with 
a view to file an application to the ori- 
ginal Court He had then filed an appli- 
cation in the lower Court, and it is 
against that order apparently that he has 
come before this Court In these circum- 
stances, there can therefore, be no bar 
to this application, as it was not decided 
on merits. It was on a probably doubt- 
ful position of law, that he withdrew the 
1970 Cn.LJ. 4. 


application and at any rate it was ob- 
viously a bona fide act on his part. 

7 It was next urged by Mr. Thakar 
the learned Assistant Government Pleader 
for the State that the application should 
be filed within 90 days from the date of 
the order of confiscation of the property 
under Art 131 of the Indian Limitation 
Act The order was passed on 21-5-1964 
and the application either to the trial 
Court or to this Court is obviously 
beyond 90 days provided therein, it being 
against an order passed under the pro- 
visions of the Criminal Procedure Code. 
On the other hand, it was pointed out by 
Mr. Acharya that in respect of any appli- 
cation under Section 520 of the Code be- 
fore this Court, there would not arise 
any question of limitation within which 
he must come in revision In support 
thereof he invited a reference to a case 
of Kanshi Ram v. Emperor, AIR 1924 
Lah 75, where it was held that no period 
of limitation was prescribed for an appli- 
cation for restoration of property under 
section 517 and it can be made within a 
reasonable time from the date on which 
the accused is acquitted of the crime 
with which he was charged Then it is 
observed that the words "and make anv 
further orders that may be just” m Sec- 
tion 520 obviously intended to cover cases 
of this nature and to enable superior 
Courts to pass proper orders in cases 
where property has been erroneously dis- 
posed of under Section 517. Now such 
a question would not arise, once it is 
found that this Revision Application can 
be treated as an application invoking the 
supervisory powers of a Court of Appeal 
or Revision in relation to any such order 
passed under Section 517, and that can be 
exercised by the Court at any time when 
it comes to its notice or is brought to its 
notice bv any such party This point 
would therefore, have only academic in- 
terest, and if any party were to come m 
revision or appeal against that order, the 
provisions of Limitation Act would no 
doubt govern Since the matter was 
argued from this point of view, I would 
consider the same Now under the old 
law of limitation no such provision as we 
have now Article 131 under the amended 
Act of Limitation, 1963, was there The 
case relied upon fay Mr Acharya may 
not, therefore, apply But now in the 
new amended Limitation Act, 1963, we 
have Article 131, namely added, where- 
by period of limitation of 90 days has 
been provided "from the date of the de- 
cree or order or sentence sought to be 
revised for the exercise of its powers, of 
levision by any Court under the Civil 
Procedure Code or Ciiminal Procedure 
Code. 1898”. The order of confiscation 
passed by the learned Magistrate under 
Section 517 of the Criminal Procedure 
Code is obviously an order under the 
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Criminal Procedure Code and is sought 
to be revised bv the Court in exercise of 
its power of revision. In my view there- 
fore Article 131 would apply and the 
period contemplated therein ordinarily 
would run from tne date of the order of 
the confiscation of the muddamal auto 
rickshaw which was 21-4 1965 Now 
there is no doubt that this period of 
limitation would clearly govern the party 
to the proceeding who comes in revision 
of ary such order But the present peti 
tioner was not a party to the proceeding 
and it would be therefore difficult to 
say that he knew of the order on the date 
it came to be passed by the learned 
Magistrate If he can move the Court it 
appears reasonable and fair that the 
period should run from the date of hi=» 
knowledge of that order in the case In 
this respect I would refer to case of 
Ifaruh Chandra v Deputy Land Acqui 
sition Officer AIR 1961 SC 1500 where 
the question arose as to whether the ex 
pres«ion the date of the award in pro 
viso (b) to Section 18(2) of the Land Ac 
quisition Act 1894 must mean the date 
when the award is either communicated 
to the party or is known by him either 
actually or constructively Their Lord 
ships of the Supreme Court said that 
where the rights of a person are affected 
by any order and limitation is prescribed 
for the enforcement of the remedy by 
the person aggrieved against the said 
order the making of the award must 
mean either actual or constructive com 
mumcation of the said order to the party 
concerned So the knowledge of the 
party affected by the award made by the 
Collector under Section 12 of the Land 
Acquisition Act 1894 either actual or con 
structne is an e^enlial requirement for 
fair play and natural justice Their Lord 
ships then observed that it would be un- 
reasonable to construe the words from 
the date of the Collectors award us*>d 
m the proviso to Section 18 In a literal or 
mechanical v ay Those observations w ere 
followed by this Court in Criminal 
Reference No 75 of 1966 the judgment 
whereof was delivered on 23rd Febru 
ary 1967 where a similar question had 
arisen with regard to the provisions con- 
tained m Section 433(6) of the Criminal 
Procedure Code In my opinion there 
fore the period of limitation would have 
to be countea not from the date of the 
order pa c 'ed b r the learned Magistrate in 
th“ case namely 21-4 196a but from the 
date when this petitioner came to 1 no v 
about He can be 'aid to have come to 
know on 14 6 196o v hen he pre«ented 
the revision application If ve calculate 
the period of 90 days from that date the 
application should have been filed b/ the 
petitioner in the trial Court on or before 
12 9 196a There has been therefore 
lhuo delay of 5 days That deserves to 


be condoned the same having been ob 
viously due to misunderstanding of the 
position of law or at any rate due to time 
spent in bona fide having his remedy 
in the High Court In fact that was a 
correct remedy and at that stage he was 
already in time This is a fit case where 
such delay can well be condoned But as 
already stated above this Court can pass 
just orders under Section 520 or under 
S 439 of the Criminal Procedure Code 
now that the matter is brought to our 
notice for invoking revisional or super- 
visory jurisdiction of this Court I may 
incidentally observe that the revision ap- 
plication No 181 of 1965 preferred by 
Gokaldas against that order cannot come 
in his way for the reason that this ap 
pheant was not a party to that proceed 
mg 

S The material question however 
that arises to be considered is as to whe 
ther the order of confiscation pas«ed by 
the learned Magistiate on 21 4 65 in the 
Criminal Case No 1201 of 1964 under 
Section 51-(1> of the Code is illegal and 
improper requiring interference by this 
Court I have alreadv set out Section 
517(1) of the Code unuer which the order 
has been passed by the learned Magis 
tnte On a plain reading of this section 
it is clear that the Court has every autho- 
rity and power to exercise discretion m 
making any order for the disposal of the 
muddamal property before him m am 
case That can be done by passing an 
oroer for disposal by destruction con 
iiscation or delivery to any person claim 
ing to be entitled to possession of am 
propertv or document produced before it 
or in Its custody or regarding which am 
offence appears to have committed o" 
which has been used for the commi "non 
of any offence Now the learned Magis- 
trate has observed in his Judgment v hile 
passing such order in the end that ho 
agreed with the learned Police Prosecu 
tor that use of such vehicle makes th®- 
commission of such offence easy and 
therefore in his opinion since five gutter 
covers were found from the auto rick- 
shaw it was liable to be confiscated to the 
State In other words he directed it to 
be confiscated to the State as m his view 
it was used in commission of that offence 
of theft Now the words which has 
been used for commission of an offence 
have to be read and interpreted in a rea- 
sonable manner The accused was going 
away in that rickshaw and in that were 
put the stolen articles The auto rick 
shaw therefore does not necessarily 
become an article which can be said to 
have been used in the commission of an 
offence of theft It vva3 not an instrument 
with which that theft was committed 
“Jft it could be destroyed or confiscated 
2 be theft was already committed and 
the mere fact that the stolen property 
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was placed in a rickshaw whereby he 
was going away, cannot be called an in- 
strument used in commission of offence 
If that were so, any motor car driven by 
anv person from which a stolen pro- 
perty is found can well be taken as used 
in the commission of the offence. In 
that event the car may have to be confis- 
cated to the State. Such a view hardly 
sounds in any way so reasonable or pro- 
per. I was referred to some cases by 
Mr. Acharya, in this respect, and I will 
refer to them in brief In Phula Singh 
v. Emperor, AIR 1931 Lah 565, a motor 
driver was prosecuted for an offence of 
causing grievous hurt while driving the 
car rashly and negligently under Sec- 
tion 338 of the Indian Penal Code On 
his conviction the car was confiscated 
to the State as one used for commission 
of the offence under Section 516-A of the 
Criminal Procedure Code It was held 
that it would be straining the language to 
hold that the motor car was used for the 
commission of the offence within the 
meaning of Section 516-A, Criminal Pro- 
cedure Code In Janp Gazi v Emperor, 
(1904) 8 Cal WN 887, the point arose as 
to whethei the confiscation in respect of 
two boats passed by the Court should be 
set aside The facts of that case were 
that some persons broke into the granary 
of the complainant at night time and 
were carrving away two sacks of paddv 
Those culprits left the sacks of paddy 
behind and managed to get into boats and 
tried to escape They were pursued and 
thev were then prosecuted for an offence 
under Section 457 of the Indian Penal 
Code The accused were convicted in 
respect thereof and the two boats in 
which the accused had run away weie 
directed to be confiscated by the Magis- 
tiate on the ground that they were used 
for the commission of the offence under 
Section 517 of the Criminal Procedure 
Cede The matter was taken in revision 
in the High Court The High Court 
while setting aside the older observed as 
under: — 

"We hardly think that such could have 
been the intention of the Legislature A 
man mav use a lathi or other instrument 
for committing an offence. No doubt 
such a weapon can be dealt with under 
the section in question, but if the inter- 
pretation put by the Magistrate upon the 
Section were sound, one-might conceive 
a case in which the house used by thieves 
or counterfeiters of coin for carrying on 
their unlawful trade would be -liable to 
confiscation Such an interpretation has 
never been given to this section. Apart 
from the question of law we think that 
the confiscation of the boats which ap- 
parently were hired by the petitioners 
would be verv uniust to the owners ” 
Another case to which my attention was 
invited by Mr. Acharya was one of In 


re, Abdul Azeez, AIR 1944 Mad 59 In 
that case the accused was charged under 
Section 65, City Police Act, m connection 
with some hides which he was found 
carrying in a cait He was charged only 
in respect of the hides and not in respect 
of the cart, but all the same the Magis- 
trate directed the confiscation of the cart 
as well. It was then held in that case 
that the offence being only in respect of 
the hides there was no lustification for 
passing an order, in respect of the cart 
confiscating it The only order that 
ought to have been passed was an order 
directing the return of the same to the 
accused from whose possession it was 
seized Apart from this some observa- 
tions made in Suleman Issa v State of 
Bombav, 56 Bom LR 1180= (AIR 1954 
SC 312) may well be quoted here "The 
powers of the Court, under Section 517 
of the Criminal Procedure Code no doubt 
extend to confiscation of property in the 
custody of the Court, but it is not every 
case in which the Court must necessarily 
pass an order of confiscation irrespective 
of the circumstances of the case It is 
possible to conceive of cases where the 
subiect matter of the offence may be pro- 
perty which under the law relating 
to the offence is liable to be con- 
fiscated as a punishment on conviction. 
The section contains a general provision 
for disposal of the property in the cir- 
cumstances mentioned m the latter part of 
the Section Confiscation is not the only 
mode of disposal of property and is sin- 
gularly inappropriate in a case where the 
accused is prosecuted for an offence 
punishable with the maximum sentence of 3 
months and a fine of Rs 100/ under 
Section 61-E of the Bombay District 
Police Act By reference to all these 
authorities, my attempt was to show that 
much though the learned Magistrate has 
powers to confiscate any such propertv 
under Section 517 of the Criminal 
Procedure Code, he has to exercise his 
powers m a reasonable and iudicial man- 
ner. In the present case it is too much 
to say that the auto rickshaw was used 
in commission of an offence of theft in 
respect of the catch-pit covers from the 
Municipal gutters All that he did was 
that he placed the stolen property in it 
and went away in that rickshaw 
and for that reason it cannot be 
said that rickshaw was used in commis 
sion of that offence The order is not 
only, therefore, illegal, improper but 
also very uniust to the real owner of the 
auto rickshaw It is, therefore, liable to 
be set aside 

9. Once that order is set aside the 
trial Court would have to consider the 
claim made by this applicant. as also by 
any person who can be said to have 
any interest therein During the course 
of the trial it transpired that Gokaldas 
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had made a claim in respect of that auto 
rickshaw He would be a person inter 
ested and that way it would be necessary 
to give lum an intimation by the Court 
while determining the claim sought to be 
made by the present petitioner in this 
case It may well be necessary to issue 
notice to one Balamal Matlomal in whose 
possession that auto rickshaw was and 
from whom the accused is said to have 
taken. The learned Magistrate is there- 
to: a dnec*ed to issue suitable notices to 
those persons interested in the auto rick- 
shaw and then after holding the proper 
inquiry with regard to the same pass 
orders under Section 517(1) of the Cri- 
minal Procedure Code 
10 The result therefore Is that the 
order passed by the learned Magistrate 
on 21-4 1965 in the original Criminal Case 
No 1201 of 1964 in so far as it directs 
confiscation of the auto rickshaw mudda 
mal property before the Court is set aside 
This matter shall be sent back to the 
Court of the learned Magistrate On re- 
ceipt of the papers he shall issue notices 
not only to this applicant but also to two 
other persons such as Gokaldas Kanjibhai 
and Babubhai Noorbhai as also the accus- 
ed in that case and then after making 
suitable inquiry with regard to their be- 
ing entitled to claim for possession there 
of pass suitable orders under Section 517 
of tne Criminal Procedure Code 

Order accordingly 
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JASWANT SINGH J 
Nazir Mesiah Applicant v The State 
Respondent 

Criminal Misc Appln No 49 of 1968 
D /- 30 11 1963 

Criminal P C (1898) Ss 497, 498 — 
Non bailable offence registered against ac 
cused and warrant of arrest issued ■ — 
Held as accused was liable to be arrested 
and as such under threat of arrest and 
he havmg surrendered himself before 
court was entitled to ask for hail Case 
law discussed (Para 9) 

Cases Referred Chronological Paras 
(1966) AIR 1966 Guj 146 (V 53) = 

1966 Cn LJ 746 State of Gujarat 
v Govindlal Mamlal 7 

(1954) AIR 1954 Hyd 55 (V 41)=- 
19a4 Crl LJ 458 Sunder Singh 
v The State 6 

(1954) AIR 1954 Rai 279 (V 41)“ 

19a5 Cn LJ 66 Juharmal v 

st ate _ 5 
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(1950) AIR 1950 EP 53 (V 37)= 

51 Cn LJ 480 (FB) Amirchand 
v The Crown 8 

I D Grover for Applicant Advocate 
General for the State 
ORDER — This is an application under 
Sections 561 A and 498 of the Code of Cn 
mrnal Procedure for quashing the proc- 
eedings pending against the applicant 
Nazir Mesiah who is one of the accused 
in F I R No 108 of 1968 relating to 
Thanna Saddar Jammu in the Court of 
the Chief Judicial Magistrate Srinagar 
or m the alternative for his release on 
bail 


2 I have heard Shn Inder Das appear 
mg in support of the application as also 
the learned Advocate General appeanng 
for the State 

3 The application under Section 561-A 
Cr P C has not been seriously pressed 
by the learned counsel for the applicant 
Nor have I sufficient material to warrant 
auashing of the proceedings against the 
applicant at this interlocutory stage The 
prayer for quashing the proceedings 
pending against the applicant is there 
fore rejected 

4 The only other question that arises 
for consideration and determination is 
whether this court has got power to re 
lease the accused when he has not been 
actually arrested 

Section 498 Cr P C which governs the 
matter runs as follows — 

(1) The amount of every bond executed 
under this Chapter shall be fixed with 
the due regard to the circumstances of 
the case and shall not be excessive and 
the High Court or Court of Session mav 
In any case whether there be an appeal 
on conviction or not direct that any 
person be admitted to bail or that the bail 
required by a police officer or Magistrate 
be reduced 


(2) A High Court or Court of Session 
may cause any person who has been ad- 
mitted to bail under Sub-section (1) to be 
arrested and may commit him in 
custody ’ 

. f , * n AIR 1954 Raj 279 it has been 
held that there must be some kind of res- 
traint to him before a person who appears 
before the court is granted bail b\ the 
court and that neither the High Court 
nor the subordinate courts have pov er 
under the Code of Criminal Procedure to 
grant bail to a person seeking bail if he 
has not been arrested or detained in cus/ 
tody or brought before them or no war 1 
rant of arrest or even an order in writing . 
for his arrest under Section 55 Cr P C ; 
has been issued against him 

}}} AIR 1954 Hyd 55 it has b*efl 
held that where a non-bailable offence 
’ .? eei V registered against the accused 
ine threat and the power of the officer n 
cnarge of investigation of arresting & 
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accused is always hanging on his head and 
that is a sufficient restraint for the pur- 
poses of Section 497 Cr. P. C. 

7. In AIR 1966 Gui 146, it was held 
that a person merely accused or suspected 
of an offence cannot ask for bail by ap- 
pearing in court unless he is actually 
under arrest or a warrant of arrest has 
been issued and he being liable to arrest 
has appeared before the Court 

8. In AIR 1950 East Puni 53 (FB) it 
has been held that in case of a person 
who is not under arrests but for whose 
arrest warrants have been issued, bail can 
be allowed if he appears in court and 
surienders himself 

9. The legal position that emerges 
from the aforesaid authorities is that for 
exercise of power under Sections 497 and 
498 Cr. P C the person asking for bail 
must be under some sort of restraint or 
a warrant of arrest must have been issued 
against him As not only a non-bailable 
offence has been registered against the ap- 
plicant but warrant of arrest under Sec- 
tion 512 Cr. P C has according Lo his' 
affidavit been issued against him. I can- 
not but in the light of the aforesaid rul- 
ings hold that the applicant is liable to be 
arrested and as such as under a threat of 
arrest Thus a warrant for his apprehen- 
sion having been issued under Section 512 
Cr P. C and he having surrendered him- 
self before me, I think he is entitled to 
ask for bail As the other accused name- 
ly O N Chadda, Bimal Kumar and Him- 
mat Singh have already been released on 
bail vide my order dated 25th November, 
1968, and as the case of the applicant ap- 
pears to stand at par with them I am or 
the opinion that he should also be releas- 
ed on bail I, therefore, direct that the 
applicant be released on his furnishing 
bail and a personal recognizance bond to 
the satisfaction of the Chief Judicial 
Magistrate, Srinagar 

10. The learned counsel for the appli- 
cant has undertaken to cause the atten- 
dance of the applicant before the Chiet 
Judicial Magistrate, Srinagar, on the 2nd 
December, 1968 

Order accordingly 


1970 Cri. L. J. 53 (Yol. 76, C. N. 12) = 
AIR 1970 KERALA 15 (V 57 C 3) 

T. C. RAGHAVAN. J. 
Kunnummal Ragliaxan, Appellant v. M 
Naraiana Menon. Respondent 

Criminal Appeal No 150 of 1968. D/- 
26-8-1968. from District Magistrate Court, 
Tellicherry in C C. No. 63 of 1963 

DM/EM/B660/69/CWM/B 


(A) Criminal P. C. (1808), Ss. 479-A and 
476 — Application by a party under S 476 

— Person sought to be prosecuted given 
opportunity of being heard in that motion 

— Fresh show cause notice unwarranted. 
Tn a case falling under Section 479-A 

{or even under Section 476) where the 
court suo motu proposes to prosecute a 
person, the court has to issue a notice to 
him calling upon him to show cause. But, 
in a case where the court is moved bv a 
partv under Section 476 and the court 
hears the person sought to be prosecuted 
in that motion before it decides to prose- 
cute him. the notice in that proceeding is 
the show cause notice There is no need 
for another notice. (Para 2) 

(B) Criminal P. C. (1898), Ss. 479-A 
and 476 — Disposal of judicial proceeding 

— Court not deciding to take action under 
S- 479-A — S. 476 cannot be resorted to 
subsequently. 

Where the Court does not form an 
opinion, when it disposes of a judicial 
proceeding, that the witness has given 
intentionally false evidence or intentionally 
fabricated false evidence, it cannot later 
on resort to Section 476 and make a com- 
plaint against the witness under that sec- 
tion It is not as if the court has an 
option to proceed either under S 479-A 
or under Section 476, and that if it does 
not take action under Section 479-A, it 
can do so under Section 476 AIR 1963 
SC SI 6. Foil. (Para 3) 

(C) Penal Code (1860), Ss. 191 and 192 

— Swearing lo a false affidavit amounts 
to giving false evidence and fabricating 
false evidence. AIR 1967 SC 68, Foil. 

(Para 4) 

Cases Referred: Chronological Paras 

(1967) AIR 1967 SC 68 (V 54) = 

1967 Cri LJ 6. Baban Singh v 
Jagadish Singh 4 

(1963) AIR 1963 SC 816 (V 50) = 

(1963) (1) Cri LJ 803. Shabir 
Hussain Bholu v State of Maha- 
rashtra 3. 4 

T. Karunakaran Nambiar, for Appellant; 
State Prosecutor, for Respondent. 

JUDGMENT : — The appellant was 
directed to be prosecuted for offences 
under Sections 182 and 193 of the Penal 
Code by the District Judge of Tellicherry. 
The appellant (the defendant in a suit) 
lost before the trial court and filed an 
appeal before the District Court He filed 
an application for stay of execution of 
the decree of the trial court, and in the 
affidavit in support of that petition, he 
alleged that he had executed a bond be- 
fore the trial court to secure the decree 
that might be passed against him The 
District Judge ordered interim stav; but. 
when the other side (the plaintiff) appear- 
ed and it was brought to the notice of the 
District Judge that no such security bond 
was completed by registration though a 
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bond was prepared the District Judge 
called for a report from the trial court 
The report said that no security bond was 
registered and then the District Judge 
vacated the interim stay and dismissed the 
petition for stay Subsequently the plain 
till filed an application under Section 47b 
of the Code of Criminal Procedure request 
mg the District Judge to file a com 
plaint against the appellant for offences 
under Sections 182 and 193 of the Penal 
Code The District Judge issued notice to 
the appellant heard him and ultimately 
passed the order now impugned before 
me | 

2 The first argument of Mr T 
harunakaran Nambiar the counsel of the 
appellant is that the District Judge, did 
not issue a show cause notice to the ap 
pcllant The argument is that after the 
disposal of the application filed by the 
plaintilT seeking to prosecute the appellant 
the District Judge should have issued 
another notice calling upon the appellant 
to show cause why he should not be pro 
secuted I do not think that such a notice 
is contemplated by cither Section 476 oi 
Section 479 A In a case falling under Sec 
tion 479 A (or even under Section 476) 
where the court suo motu proposts to 
prosecute a person the court has to issue 
a notice to him calling upon him to show 
cause But in a case where the court is 
mosed by a party under Section 476 and 
the court hears the person sought to be 
proscculcd in that motion before it decides 
to prosecute him the notice In that pro 
reeding is the show cause notice There 
is no need for another notice as claimed 
by the counsel of the appellant 

3 The nest argument of the counsel 
is that this was a case coming under See 
lion 479 A of the Code so that the Dis 
trict Judge should base issued notice when 
he dismissed the application for stay, and 
that the District Judge had no lurisdiction 
to take action under Section 470 subsc 
fluently at the instance of a party e g, 
the plaintiff In support of this argument 
he draws my attention to the decision of 
the Supreme Court In Shabir Hussain 
Bholu v Slate of Maharashtra AIP 1963 
SC 816 More particularly tbe counsel 
draws my attention to paragraph 8 of the 
judgment The Supreme Court has said 
in unmistakable terms that under S 476 
the action may proceed suo motu or on 
application while under Section 479 A no 
application seems to be contemplated The 
Supreme Court has also said that it is not 
as if that court has an option to proceed 
either under Section 479 A or under Sec 
tion 476 and that if it does not take ac 
(ion under Section 479 A it can do so 
under Section 476 The Supreme Court 
has said further that if the court does not 
form an opinion when it disposes of the 
matter that the witness has given mien 
tionaily false evidence or intentionally 


fabricated fvlsc evidence no question of 
making a complaint can properly arise 
and that when the court has formed an 
opinion that though the witness has mien 
tionaily given false evidence or inten 
tionaily fabricated fal.c evidence the 
nnlmc of the perjury or fabrication com 
mated by him is not such as to make it 
expedient in the interests of justice to 
make a complaint it has the discretion 
not to make a complaint The Supreme 
Court has proceeded to lay down that 
once a court docs not think it necessary 
(o act under Section 479 \ it cannot latei 
on resort to Section 476 and make a 
complaint against tin. witness under that 
section 

4 In the case before me the appellant 
swore to a false affidavit in a petition foi 
slay He was a party and was also a' 
svilness before the appellate court when' 
he swore to tiro affidavit Swearing to a' 
false ofTidavit is giving false evidence and! 
fabricating false evidence there cannot be' 
any doubt and if -my authority is rc 
quired for this the decision of the highest 
tribunal in the land the Supreme Court 
in Baban Singh v Jagdish Singh AIR 1967 
SC 68 may be perused The said decision 
lays down that swearing to a false aiTi 
davit is an offence falling under Ss 191 
and 192 of the I’cnal Code At the lime 
when the District Judge dismissed the stay 
application he could have issued notice 
under Section 479 A of the Code to the 
appellant to show cause why the appellant 
should not be prosecuted for gtsmg false 
evidence if the District Judge thought 
that for the eradication of the evils of 
perjury and fabrication of false evidence 
and in the interests of tushcc it was 
expedient that the appellant should be 
prosecuted Since lie did not think it 
necessary or expedient in the interests of 
lusticc to prosecute the appellant nor did 
he record a finding that the appellant 
should be prosecuted Stating his reasons 
therefor lie cannot subsequently proceed 
against the appellant under Section 476 of 
the Code at tht. instance of the other side 
the plaintiff in the case The position 
appears to be clear in the light of the 
decision of the Supreme Court in Shabir 
Hussain Bholu s case AIR 19G3 SC 816 
already referred to 

6 Tor these reasons I allow the ap 
peal and quash the complaint filed bv the 
District Judge 

Appeal allowed 
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1970 Cri. L. J. 55 (¥ol. 76, C. N. 13) = 
AIR 1970 MADRAS 14 (V 57 C 7) 

M. ANANTANARAYANAN C J. 

AND NATESAN J. 

Abdul Razack Sahib, Appellant v. Mrs. 
Azizunmssa Begum and others. Respon- 
dents. 

Letters Patent Appeal No 70 of 1967 
and C M. P. No 4302 of 1967 m C R P 
No. 708 of 1965, D/-24-7-1968, against 

order of Kailasam J., D/-29-11-1967 
Contempt of Courts Act (1952), S. 1 — 
Contempt — What constitutes — Mere 
failure to deposit amount into Court as 
ordered, does not amount to contempt. 

While it is difficult to rigidly define 
contempt, in a general way contempt of 
Court may be said to be constituted by 
any conduct that tends to bring the autho- 
rity and administration of law into dis- 
respect or disregard or to interfere with 
■or prejudice parties to the action or their 
witnesses during the litigation For an act 
to amount to contempt punishable under 
the summary jurisdiction of the High 
Court, it must fall within the principle 
of those cases in which the power to 
punish has been decided to exist, the 
unfailing criterion being whether or not 
there has been an mterference or a ten- 
dency to interfere with the administration 
of justice Contempt jurisdiction is_ re- 
served and exercised for what essentially 
brings the administration of justice into 
contempt, or unduly weakens it, as dis- 
tinguished from a wrong that might be 
inflicted on a private party by infringing 
a decretal order of Court (Para 2) 

Having regard to the high function of 
a Court of justice, proceedings by wav 
of contempt of Court should not be used 
as a 'legal thumbscrew’ by a party against 
his opponent for enforcement of his claim 
AIR 1966 Mad 21 (22), Rel on (Para 3) 
Mere failure to deposit into Court 
moneys claimed by the opposite party and 
ordered to be deposited cannot amount to 
contempt of Court. 1893-1 QB 105 (107), 
Rel on; C. M. P. No. 4302 of 1967, D /- 
29-11-1967 (Mad), Reversed. 

(Paras 2, 5) 

Cases Referred; Chronological Paras 
(1966) AIR 1966 Mad 21 (V 53) = 

78 Mad LW 314 = 1966 Cri LJ 35, 
Ramalingam v Mahalinga Nadar 3 
<1893) 1893-1 QB 105 = 62 LJQB 

37, Buckley v Crawford 4 

V Y. Raghavan, for Appellant; S K 
Ahmed Meeran and M Khaja Mohideen, 
lor Respondents 

NATESAN J. : — This appeal has been 
filed under Letters Patent from an order 
•of committal of the respondent for con- 
tempt m a pending civil revision petition 
in this Court The civil revision petition 
arises out of proceedings under the 


Madras' Cultivating Tenants Protection 
Act (Act 25 of 1958) and has been prefer- 
red by the legal representatives of the 
landlord on the dismissal of a petition for 
eviction of the tenant, on the ground of 
wilful default in the payment of rent 
The contention in the civil revision peti- 
tion appears to be that the Revenue Court 
erroneously went into the question of 
title and reiected the petition for evic- 
tion The revision petitioners moved this 
Court in C M. P. No 5345 of 1965 for a 
direction to the respondent therein the 
appellant before us, to deposit into Court 
the arrears of rent to the credit of T. P 
No 2 of 1964 on the file of the Court of 
the Ex-officio First Class Magistrate, Tiru- 
pattur, for the prior four years at the rate 
of Rs 226 37 per year and future rent at 
the rate of Rs 250 per year pending the 
civil revision petition in this Court. In 
this civil miscellaneous petition on 28-1- 
1966, after hearing counsel on both sides, 
this Court passed an order in the follow- 
ing terms — 

"The respondent will deposit the arrears 
of rent at Rs 226-37 due up-to-date in the 
Rent Court within two months from this 
date and continue to deposit future rent 
at the same rate as and when it falls 
due ” 

The respondent, the present appellant (re- 
ferred to hereafter as appellant) who fail- 
ed to deposit the arrears of rent in terms 
of the order, applied by C. M P 6057 of 
1966 for extension of time to pay the 
arrears But this C M. P was dismissed 
on 12-8-1966 Surprisingly though other 
remedies may be available to the peti- 
tioners to secure the arrears of rent claim- 
ed by them, they moved this Court m C 
M P 4302 of 1967 for committal of the 
appellant for contempt of Court m that he 
disobeyed the order of this Court dated 
28-1-1966 in C M P 5345 of 1965 The 
appellant, m his counter affidavit to this 
application for committal, submitted inter 
alia that he was unable to pay the amount 
directed by this Court, as he was not in 
possession of the lands and that further 
he was very old and had a paralytic 
attack and was bedridden The plea that 
he was not in possession of the lands, had 
been put forward even in C M P No 
5345 of 1965 and had been overruled 
When this application for committal came 
on for hearing on 24-10-1967, before the 
learned single Judge, who passed the 
original order for deposit, the learned 
Judge granted time for deposit in the 
following terms — 

"Adjourned two weeks to enable the 
respondent to pay as directed by this 
Court ” 

On 13-11-1967, when the matter was taken 
up again, the counsel on record for the 
appellant reported no instructions There 
was no appearance by the appellant and 
in his stead his son appeared In the 
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order passed on that date the learned 
judge observed— 

' On the facts stated above it is dear 
that the respondent has not deposited the 
amount as directed He also admitted 
his liability and prayed for extension of 
time for depositing the amount Till now 
it does not appear that the respondent has 
deposited any amount as directed by this 
Court The respondent is therefore guilty 
of contempt of Court” 

The appellants son who appeared at the 
hearing on the 13th represented to the 
Court that some amount had been deposit- 
ed in the lower Court on 6-11-1967 and 
that he would arrange to make the deposit 
as per the orders of this Court The 
attitude of the appellant as disclosed by 
the proceedings is one of surrender pray- 
ing for time and pleading inability On 
the representation made by the appel- 
lant s son on his behalf the order stated 
' The respondent s son S A Batcha re- 
presents that some amount had been 
deposited in the lower Court on 6-11-1967 
and that he would arrange to make the 
deposit as per orders of this Court If 
the amount is deposited as directed it 
will not be necessary to inflict any punish- 
ment on the respondent taking into con- 
sideration that he is aged 82 years Call 
the petition on 27-11-1967 
On 28-11-1967 the Court passed the 
following order— 

' The pronouncement of punishment 
was adjourned so as to enable the res- 
pondent or his son to deposit the amount 
directed The money has not been de- 
posited The respondent is clearly guilty 
of contempt Considering the extreme old 
age of the respondent I sentence the res- 
pondent to two weeks simple imprison- 
ment ' 

At this hearing the respondent was re- 
presented by counsel It is this committal 
of the appellant for contempt of Court 
VraA, us. v/i'i! he.f'WL us as. w.b/iU.v 

outside the contempt jurisdiction of this 
Court 

2 It is submitted that there was only 
non-compliance with a simple order no 
doubt of this Court for payment of money 
claimed by the landlord as due for rents 
and such non-compliance does not carry 
with it penal sanctions as contempt of 
Court From the record it does not ap- 
pear that the appellant before us who had 
succeeded in the final Court and who was 
only the respondent here had even 
bargained to deposit these arrears of rent 
and continue to deposit the future rent 
pending the civil revision petition as a 
condition of his being allowed to continue 
in possession of the lands undisturbed till 
the disposal of the civil revision petition. 
His answer to that petition for deposit was 
ithat he was not In possession of the lands 
[We do not find recorded any undertaking 
by him to the Court at any stage of the 


proceeding to deposit the moneys into 
Court The petitioners in the civil revi- 
sion petition moved for committal oi the 
appellant for contempt only for disobedi 
ence of the order dated 28-1-1966 in 
C M P No 5345 of 1965 The learned 
Judge appears to be of the view that the 
failure to deposit the amount as directed 
by this Court is itself contempt of Court 
for the learned Judge observes— 
respondent has deposited any amount as 
Till now it does not appear that the 
directed by this Court The respondent 
is therefore guilty of contempt of Court 
We fail to see how mere failure to deposit 
into Court moneys claimed by the op 
posite party and ordered to be deposited 
can amount to contempt of Court Counsel 
for the petitioners cannot place a single 
decision before us nor do we recollect 
a single instance where default of an order 
for payment of money has been held to 
constitute contempt of Court and the 
defaulting party sent to prison While It 
is difficult to rigidly define contempt in a 
general way contempt of Court may be 
said to be constituted by any conduct that 
tends to bring the authority and adminis 
tration of law into disrespect or disregard 
or to interfere with or prejudice parties 
to the action or their witnesses during the 
litigation For an act to amount to con- 
tempt punishable under the summary 
jurisdiction of this Court it must fail 
within the principle of those cases in 
which the power to punish has been decid- 
ed to exist the unfailing criterion being 
whether or not there has been an inter- 
ference or a tendency to interfere with 
the administration of justice Contempt 
jurisdiction is reserved and exercised for 
what essentially brings the administration 
of justice into contempt or unduly 
weal ens it as distinguished from a wrong 
that might be inflicted on a private party 
by infringing a decretal order of Court 
3 In. Bamabneara v Mahalinga Nadar 
78 Mad LW 314 at p 315 = (AIR 1966 
Mad 21 at p 22) We formulated the prin- 
ciple of contempt jurisdiction thus— 
'Essentially contempt of Court is » 
matter which concerns the administration 
of justice and the dignity and authority 
of judicial tribunals a party can bring to 
the notice of Court facts constituting 
what may appear to amount to contempt 
of Court for such action as the Court 
deems it expedient to adopt But es- 
sentially jurisdiction in contempt is not 
a right of a party to be invoked for the 
redressal of his grievances nor is it a 
mode by which the rights of a party ad- 
judicated upon by a tribunal can be en- 
forced against another party * 

If we may use what may be considered 
an irrele/ant expression, having regard to 
the high function of a Court of justice 
proceedings by way of contempt of Court 
should not be used as a 'legal thumbscre'v' 
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by a party against his opponent for en- 
forcement of his claim. But that is what 
the petitioners have attempted in this 
case. 

4. The inapplicability of contempt pro- 
cess to an order like the one before us, 
is too well established to require any 
citation. We shall, however, refer to one 
case where the principle is neatly brought 
out In Buckley v. Crawford, 1893-1 QB 
105 at p. 107 in Volume I, an application 
was made for an order to commit the 
plaintiff in the action for disobedience to 
an order which had been made directing 
him to pay a sum of money to the claim- 
ant in inter-pleader proceedings. It was 
argued in that case that there was a 
bargain and an undertaking, and a breach 
of the undertaking to pay amounted to 
contempt of Court which may be punish- 
ed by attachment, iust as a breach of an 
injunction may. Wills, J., with whom 
Lord Coleridge, C J. concurred, holding 
that there was no jurisdiction in the Court 
in such a case to make an order for 
attachment for contempt, observed — 

"This was a simple order to pay money, 
but it is sought to treat the default in 
obeying the order as a contempt of Court, 
on the ground that the order for payment 
was made in pursuance of an undertak- 
ing which had been given by the plaintiff 
There is however, no difference between 
an order to pay money made in pursuance 
of an undertaking and any other order to 
pay a sum of money. It Is true that the 
undertaking is the original ground of the 
liability, but attachment is never granted 
except for disobedience of an order to do 
or abstain from doing some specific 
thing”. 

5. It follows that the non-compliance 
by the appellant with the order of this 
Court directing him to deposit the arrears 
of rent due to the petitioners -within the 
time prescribed and continue to deposit 
the future rent, does not amount to any 
contempt of Court The penal sanction 
under the contempt procedure should not 
be invoked for default of compliance with 
such an order It is not for us to suggest 
the processes that may be resorted to in 
such a case The appeal is, therefore, 
allowed 

6. Normally we would not have order- 
ed costs But in this case, the appellant 
has been sentenced to two weeks simple 
imprisonment, at the instance of the res- 
pondents. All the while the appellant had 
been making vain attempts to find the 
money and make the deposit to escape the 
penal consequences of the summary pro- 
ceedings initiated by the respondent. The 
appellant, in fact, has been able to make 
some deposit. Incidentally, pending the 
appeal before us, the petitioner had a 
receiver appointed for the properties 
without any objection by the appellant 
In these circumstances, we award the ap- 


pellant his costs in this appeal, which we 
fix at Rs 50 

7. As the appellant has disclaimed his 
possession of the lands, we direct the re- 
ceiver. appointed pending the L P Ap- 
peal to continue to function till the dis- 
posal of the civil revision petition 

Order accordingly. 


4970 Cri. L. J. 57 (Vol. 76, C. N. 44) = 

AIR 1970 MANIPUR 12 (V 57 C 4) 

R S. BINDRA, J. C. 

Thokehom Nimai Singh and another. 
Petitioners v. Thangba Kom and another* 
Respondents 

Criminal Ref. Case No. 12 of 1969, D/~ 
5-8-1969 from order of Addl. S. J ; Mani- 
pur in Cri. Revn. Case No 46 of 1966 

(A) Criminal P, C. (1898), S. 145(5) — 
Cancellation of preliminary order — 
Satisfaction of Magistrate that dispute 
does not exist and did not exist. 

The proceedings initiated under Section 
145 can be dropped only in terms of sub- 
section (5) thereof. That sub-section pro- 
vides that nothing in the section shall 
preclude any party required to attend the- 
Magistrate’s Court, or any other person, 
interested, from showing that no dispute 
exists or has existed In such a case, 
the Magistrate shall cancel his preli- 
minary order, and all further proceedings 
thereon shall be stayed. But the preli- 
minary order can be cancelled only if the 
Magistrate feels satisfied that no dispute 
concerning the land involved exists at 
present or had existed before. Mere re- 
presentation of a party is not enough It is 
the finding of the Magistrate that the 
dispute does not exist at present or had 
not existed before which alone can pro- 
vide him the legal sanction for cancella- 
tion of the preliminary order. (Para 5) 

(B) Criminal P. C. (1898), S. 145 (5), (6> 
and (4) — Proceedings dropped — One 
party prohibited to interfere with posses- 
sion of other — Order of Magistrate is 
illegal. 

The apprehension of breach of the 
peace being the basis of the jurisdiction 
of the Magistrate to proceed under Sec- 
tion 145, he cannot make an order of 
the nature mentioned in sub-sections (4) 
and (6) if he is satisfied that there is no 
such likelihood and as a consequence he 
drops the proceedings under sub-section 
(5). With the cancellation of the preli- 
minary order, the Magistrate becomes 
functus officio except, to pass orders 
necessary to wind up the proceedings, 
and so he ceases to have jurisdiction to 
pass an order that one of the two contes- 
tants should not intefere with the posses - 

HM/HM/D567/69/MVJ/D 
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eion of the other over the property in 
■dispute In other words the Magistrate 
cannot simultaneously act both under 
sub-section (5) and under sub-sections (4) 
and (6) Once the Magistrate cancels the 
preliminary order it befits him to 
ensure that none out of the parties array- 
ed before him gets an advantage at the 
erpense of another The ideal step 
to take on cancellation of preliminary 
order under sub-section (5) would be to 
restore the parties to the status quo ante 
(Para G) 

Petitioners in Person Respondent No I 
in Person, N Ibotombi Singh Public Pro- 
secutor for Respondent No 2 

ORDER — In this reference under sec- 
tion 438 of the Criminal Procedure Code 
hereinafter called the Code the learned 
Additional Sessions Judge recommends 
that the order dated 1G-6-1966 by which 
the sub-divisional Magistrate Bishenpur 
dropped the proceedings under Section 
145 of the Code and lifted the attachment 
in favour of the first party with the 
direction that the opposite party should 
not interfere with the possession of the 
first party over the land in dispute should 
be quashed 

2 The facts of the case may first be 

briefly summarised On 22-11-1965 the 
Officer-in-charge of the Police Station, 
Bishenpur reported to the sub-divisional 
Magistrate that there was serious probabi- 
lity of clash and blood -shed between 
the two parties respecting their nght to 
harvest the crop standing on some patta 
land in the village The Magistrate after 
studying the report and examining the 
Offlcer-m-charge of the Police Station 
directed that proceedings under Section 
14a be dravm up and he simultaneously 
attached the land in dispute The two 
parties involved in the conflict were sum 
moned and in course of time they put in 
their written statements On 16-6-1966 
nniy the £ party present belere 

the Magistrate and that party prayed that 
the proceedings be dropped inasmuch as 
the second party had failed to put in ap- 
pearance on no less than four hearings 
The learned Magistrate was of the opinion 
that the repeated absence of the second 
party was indicative of the fact that they 
had no more interest m the disputed 
land He therefore dropped the pro 
ceedmgs and lifted the attachment 'in 
favour of the first party and gave the 
direction that the second party shall not 
interfere with the peaceful possession of 
the first party over the land in dispute 
The second party having felt aggrieved 
with the Magistrates order dated 16-6-66 
tooic the matter in revision before the 
Sessions Court. 

3 The revision petition came up for 
hearing before Shn P N Roy the Addi- 
tional Sessions Judge He reached the 
conclusions as gathered from his re- 


ference made to this Court that the 
Magistrate had no jurisdiction to drop 
the proceedings without first recording 
the finding that he felt satisfied that there 
was no apprehension of breach of the 
peace that such a finding was never re 
corded by the Magistrate and that the 
Magistrate had acted illegally in lifting 
the attachment and directing the second 
party not to interfere with the possession 
of the first party over the land In view 
of these legal infirmities in the order of 
the Magistrate the Additional Sessions 
Judge was of the opinion that it could 
not be sustained and so he recommended 
that it should be set aside 

4 Unfortunately the counsel for 
none of the parties to the dispute has 
turned up in this Court today Only Shn 
N Ibotombi Singh the Government Ad- 
vocate has put in appearance on behalf 
of the Umon Territory Shn Ibotombi 
Singh supports the recommendation made 
by the learned Additional Sessions Judge 
in its entirety 

5 The proceedings initiated under 
Section 145 can be dropped only in terms 
of sub-section (5) thereof That sub-sec 
tion provides that nothing m the section 
shall preclude any party required to at 
tend the Magistrates Court or any other 
person interested from showing that no 
dispute exists or has existed. In such a 
case the section states further the Magis- 
trate shall cancel his preliminary order 
and all further proceedings thereon shall 
be stayed. It is apparent that the pre 
limmary order can be cancelled only if 
the Magistrate feels satisfied that no 
dispute concerning the land involved 
exists at present or had existed before 
Mere representation of one party to the 
case that dispute does not exist or had 
never existed cannot constitute justifica 
tion for cancellation of the order It i' 
therefore the finding of the Magistrate 
that the dispute does not exist at present 
or had not existed before v hich alone can I 
provide him the legal sanction for cancel | 
latiort of the preliminary order In the 
instant case the Magistrate did not record 
the finding that the dispute between the 
parties had either never existed or had 
ceased to exist Hence it is not possible 
to uphold the validity of the cancellation 
of the preliminary order 

6 The Additional Sessions Judge was 
very nght in his observation that the 
part of the impugned order by which 
the attachment was lifted in favour of 
the first party and direction was issued 
to the second party not to interfere with 
the peaceful possession of the first party 
over the land m dispute is open to more 
senous objection. This part of the order 
apparently partakes the nature of a final 
order passed under sub-sections (4) and 
(6) of Section 145 after conclusion of the 
enquiry However if the Magistrate had 
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dropped the proceedings under Section 
145 on the basis that the dispute between 
the two parties had come to an end, he 
had no jurisdiction to make an order oi 
the nature which is normally passed 
under sub-sections (4) and (6) of Section 
145 The apprehension of breach of the 
peace being the basis of the jurisdiction 
of the Magistrate to proceed under Sec- 
tion 145, he cannot make an order of the 
nature mentioned in sub-sections (4) and 
<6) if he is satisfied that there is no such 
likelihood and as a consequence he drops 
the proceedings under sub-section (5). 
With the cancellation of the preliminary 
order, the Magistrate becomes functus 
officio except, of course, to pass orders 
necessary to wind up the proceedings, and 
so he ceases to have jurisdiction to pass 
an order that one of the two contestants 
should not interfere with the possession 
of the other over the property in dispute 
In other words, the Magistrate cannot 
simultaneously act both under sub-sec- 
tion (5) and under sub-sections (4) and 
(6). Once the Magistrate cancels the 
preliminary order, it befits him to ensure 
that none out of the parties arrayed 
before him gets an advantage at the ex- 
pense of another. The ideal step to takp 
on cancellation of the preliminary order 
under sub-section (5) would be to re- 
store the parties to the status quo ante 
Since, however, the sub-divisional Magis- 
trate in the present case had directed the 
second party not to interfere with the 
possession of the first party over the land 
in dispute after he had made up his mind 
to drop the proceedings and cancel the 
Preliminary order, that direction cannot 
be sustained m law 

7. A perusal of the record reveals that 
the finding of the Police, while reporting 
the case to the Magistrate, was that both 
the parties had been in possession oi the 
land for about 4 to 5 years and that the 
dispute arose between them at the time 
of harvesting of the standing crops in 
November 1965 In such a situation the 
direction of the Magistrate after dropping 
the proceedings, that the second party 
should not interfere with the possession 
of the first party was highly unjust to the 
former. The proper course to follow was 
to proceed with the case to its logical con- 
clusion and then either to hold that 
one of the parties was in possession of 
the land if such a conclusion could be 
arrived at on the basis of the material 
placed before the Magistrate, or to refer 
the dispute to the Civil Court under Sec- 
tion 146(1) of the Code None of these 
two courses legally open to the Magis- 
trate having been followed, and he having 
instead cancelled the preliminary order 
without first recording the finding that 
the dispute had never existed between 
the parties or had ceased to exist, I have 
no option but to accept the recommenda- 


tion made by the learned Additional 
Sessions Judge Consequently I quash 
the order dated 16th of June 1966 and 
remit the case to the Magistrate for decid- 
ing it in accordance with the provisions 
of law. 1 may observe in passing that if 
the second party had exhibited contumacy 
in the matter of appearing before the 
Magistrate, the latter could have proceed- 
ed to pass final order in the case despite 
that party’s absence on the basis of 
material available on the record 
8. Announced. 

Reference accepted. 


1970 Cri L. J. 59 (Vol. 76 C. N. 15) = 
AIR 1969 MYSORE 221 (V 56 C 45) 
M. SADASIVAYYA, J. 
Subbamma and another. Accused, Peli- 
tioneis v V Kannappachari now deceas- 
ed bv V. Muthuswamy Complainant, Res- 
pondent 

Criminal Revn. Petn. No 362 of 1967, 
D /- 12-7-1968, against order of First 
Class Magistrate, Raichur, D/- 11-9-1967 
Criminal P. C. (1898), Ss-. 247 and 259 
— Non-cognizable offence — Death of 
complainant — Magistrate has discretion 
to substitute fit and willing complainant. 

The death of the complainant in n 
case of non-cognizable offence does not 
abate the prosecution It is within the 
discretion of the trying Magistrate in a 
proper case to allow the complaint to 
continue by a proper and fit complainant 
if the latter is willing AIR 1926 Bom 178, 
Fell (Para 3) 

Cases Referred: Chronological Paras 

(1967) AIR 1967 SC 983 (V 54) = 

1967 Cri LJ 943, Aswinbhai Nanu 
Vyas v State of Maharashtra 2 

(1926) AIR 1926 Bom 178 (V 13) = 

27 Cri LJ 491, Mohamed Azam v. 


Emperor 3 

916) AIR 1916 Pat 152 (V 3) = 

18 Cri LJ 151, Jitan Dusadh v. 
Lamoo Sahoo 3 

915) AIR 1915 Cal 263 (V 2) = 

15 Cri LJ 726, Madho Choudhry 
v Turab Mian 3 

915) AIR 1915 Cal 708 (V_2) = 16 
Cri LJ 322, Puran Chandra v. 

I)engar Chandra 3 


(1889)"T:LR 13 Bom 600, In re, Ganesh 
Narayan Sathe 3 

Appa Rao, for Petitioners, Smt G S 
Anasuya, for Respondent. 

ORDER: The petitioners were the ac- 
cused in Criminal Case No 181/3 of 1967 
in the Court of the First Class Magis- 
trate, Raichur. The offence which had 
been complained of agamst them was one 
punishable u nder Section 7 (1) of the 
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In re Beda 

Suppression of Immoral Traffic m Women 
and Girls Act Process had been issued 
against the accused and they appeared in 
response to the summons and were re- 
presented by Advocate In the meanwhile 
the complainant having died an applica- 
tion was made on behalf of her brother s 
son praying for permission to continue the 
prosecution On behalf of the accused a 
contention had been raised to the effect 
that on the death of the complainant the 
complaint had abated and that the accus- 
ed had to be acquitted In suppoit of this 
contention reliance appears to have been 
placed on the provisions of Section 247 of 
the Code of Criminal Procedure The 
Magistrate reiected the contention which 
had been raised on behalf of the accused 
and he permitted the brother s son of the 
deceased complainant to lead the evidence 
in support of the complaint It is against 
that order of the Magistrate that the 
present revision petition has been prefer- 
red by the accused persons 
2 I bate heard Sri Apparao learned 
Advocate for the respondent As pointed 
out bv the Supreme Court m para 3 at 
page 934 of AIR 19t>7 SC 983 Ashwin 
Nanubhai Vyas v State of Maharashtra 
The Code of Criminal Procedure pro 
vides only for the death of an accused 
or an appellant but does not expres.ly 
provide for the death of a complainant 
The Code also does not provide for the 
abatement of inquiries and trials altho 
ugh it provides for the abatement of ap- 
peals on the death of the accused in ap- 
peals under sections 411-A (2) and 417 

and on the death of an appellant m all 
appeals except an appeal from a sen- 
tence of fine Therefore what happens 
on the death of a complainant in a case 
started on a complaint has to be inferred 
generally from the provisions of the 
Cede ’ 

j 3 No uniform view appears to have 
'Vfe'en VaVxTi Vr/t Rvz,V* Cwirts v& 
on the question as to whether on the 
death of a complainant the complaint 
abates and on that ground the accused 
must recessanly be acquitted The view 
taken bv Madgavkar J m AIR 1926 Bom 
173 is that even in case of non-cogniza- 
ble offence instituted upon a complaint 
it would be within the discretion of the 
trying Magistrate m proper cases to al- 
low the complaint to continue by a pro- 
per and fit complainant if the latter is 
willing The learned Judge tool the 
view that Section 247 of the Code was 
applicable pniranR to the case of a com- 
plainant who was alive but did not appear 
It was doubted whether it applied to the 
case of a complainant that was not alive 
While pointing out that the courts would 
always be on their guard against need- 
less harassment of an accused by substi- 
tuting a complainant who is not a fit per- 
son the learned Judge stated that the 
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trying Magistrate had the discretion in 
proper cases to allow the complaint to 
continue by a proper and fit complainant 
if the latter was willing This is what has 
been stated at page 179 of AIR 1926 Bom 
17d Mohamed Azam \ Emperor 

But even in the case of non-cogmzable 
offences such as for instance bribery as 
is pointed out bv this Court In Re Ganesh 
Narayan Sathe (1889) ILR 13 Bom 609 
the Code does not intend to confine pro- 
secutions to the persons directly injured 
On the whole we agree wnth 
the view of Charmer C J in Jitan 
Dusadh v Damoo Sahu AIR 1916 Pat 
252 after considering Madho Chowdhry 
v Turab Mian AIR 1915 Cal 263 and 
Puran Chandra v Dengar Chandra AIR 
1915 Cal 708 that it is open to doubt 
whether S 247 of the Code was intend- 
ed to apply to such a case as this It 
seems to apply primarily to the case of a 
complainant who is alive but does not ap- 
pear We are of opinion there- 

fore that in the present case of a non- 
cogrusable offence instituted upon a com- 
plaint the axiom of actio personalis mori- 
tur cum persona in civil law confined to 
torts does not apply and that the trying 
Magistrate has discretion in proper cases 
to allow the complaint to continue by a 
proper and fit complainant if the latter is 
willing The Courts would always be on 
their guard against needless harassment 
of an accused by «ubstituting a com- 
plainant who is not a fit person’ 

Having regard to the fact that there Is 
no specific provision to the effect that 
on the death of the complainant the com- 
plaint abates it seems to me that the 
view taken in AIR 1926 Bom 178 should 
be accepted as it is supported by sound 
reasons if I may say so with great res- 
pect 

4 Thus the view talen by the learn- 
ed Magistrate in the present case is sus- 
tainable and 1 find no good ground to 
interfere with the same in revision This 
revi-ion petition is dismissed 
CWM/D V C Revision dismissed. 


1970 Cri L J 60 (Yol 76, CK 16) = 
AIR 1970 ORISSA 3 (V 57 C 2) 

A MISRA J 

In re Beda 

Criminal Ref No 1 of 1968 (Deaf & 
Dumb) D / 14-1 1969 made by Sub divi- 
sional Magistrate, Athmallik D/- 23 4- 
68 

Criminal P C (ISOS) S 341 — Trial 
of deaf and dumb accused — Duties and 
powers of Court before forwarding pro 
cccdings to High Court • — Magistrate 
before makin g reference should asc ertain 

CM/CM/A970/69/KSB/B 
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whether accused can he made to under- 
stand proceedings — Similar duty is cast 
on Sessions Court after accused is com- 
mitted to it. 

It is well settled that before making 
a reference u/s 341 Cr. P. C. it is obliga- 
tory on the Court to make necessary en- 
quiries and endeavour to find out if the 
accused can be made to understand the 
proceedings and come to a definite con- 
clusion. 

Where the Magistrate has simply 
recorded his conclusion that the accused 
is deaf and dumb and has committed the 
accused to take his trial before the Ses- 
sions Court it is hardly sufficient to make 
a reference under Section 341. It is also 
necessary for the Sessions Judge to ascer- 
tain for himself whether the accused can 
be made to understand the proceedings 
with the help of relations and friends 
and if necessary to keep him under 
medical observation to enable him to 
come to his conclusion If he finds that 
the said accused can be made to under- 
stand the proceedings, he will proceed in 
the ordinary way. If on the other hand, 
he is satisfied that the said accused can- 
not be made to understand the proceed- 
ings of the Court, the procedure prescrib- 
ed u/s 341 Cr P. C should be followed. 
AIR 1957 Ker 9 & AIR 1960 Mys 315 & 
AIR 1960 Bom 526. Foil. 

fPara 4) 

Cases Referred: Chronological Paras 
(I960) AIR I960 Bom 526 (V 47) = 

1960 Cri LJ 1575, State v. Radha- 
mal 3 

(1960) AIR I960 Mys 315 (V 47)== 

1960 Cri LJ 1476, State v. N 
Maktumsab Jatgat 3 

(1957) AIR 1957 Ker 9 (V 44) = 

1957 Cri LJ 447, In re, Padmna- 
bhan Nair Narayanan Nair 2 

A B Misra, for the State. 

ORDER: This is a reference u/s 341 Cr 
P. C. by the Sub-divisional Magistrate 
Athmallik forwarded by the Sessions 
Judge, Cuttack-Dhenkanal 

This pertains to Beda alias Suramani 
Sahu (accused no 3) who along with two 
others charged with offences u/ss 302, 324 
and 323 read with S 34 1 P C has been 
committed to take his trial before the 
Court of Session After making the com- 
mitment, the learned Magistrate has made 
the present reference having come to the 
conclusion that the said accused who is 
deaf and dumb is incapable of being made 
to understand the proceedings. 

2. Shri A B Misra, learned counsel 
appearing for the State points out that 
before making the reference, the learned 
Magistrate should have made adequate 
enquiries about the antecedents of the 
said accused, an endeavour to find, out as 
to how his friends and close relatives are 
accustomed to communicate with him in 
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ordinary affairs, got him kept under 
medical observation and thereafter record- 
ed his own conclusions. In this case, no 
such steps appear to have been taken and 
the learned Magistrate seems to have 
come to his conclusions on the basis of his 
impression and made this reference. 
Therefore, learned counsel for the State 
suggests, as was done in a Kerala case 
reported in AIR 1957 Ker 9, In re: Pad- 
mnabhan Nair Narayanan Nair, to issue 
necessary directions to the Sessions Judge, 
who is to try the case, to ascertain and 
satisfy himself whether the said accus- 
ed can be made to understand the pro- 
ceedings and thereafter proceed with the 
trial 

3. The learned committing Magistrate 
has simply observed as follows- 

"During committal enquiry, it came to 
light that accused Beda abas Suramani 
Sahu is not able to understand the pro- 
ceedings of the enquiry as he happens to 
be deaf and dumb.” 

He appears to have reached the aforesaid 
conclusion simply on the ground that the 
said accused is deaf and dumb. This 
manner of coming to a conclusion by the 
learned Magistrate is neither proper nor 
helpful to this Court Apart from observ- 
ing the demeanour and conduct of the 
said accused and being influenced by the 
fact that he is deaf and dumb, the learn- 
ed Magistrate does not seem to have 
made any attempt or taken any steps to 
make him understand the proceedings of 
the court So also, no endeavour seems 
to have been made to find out as to whe- 
ther it was not possible for any of the 
relations or friends of the said accused 
to communicate with him by signs and 
as to whether it would not be possible 
for such a person to interpret the pro- 
ceedings of the court by means of such 
signs to him In the decision reported 
in AIR 1960 Mys 315, State v. N Mak- 
tumsab Jatgat, it has been observed. 

''The fact that the person is deaf and 
dumb does not necessarily mean that he 
cannot understand or cannot be made to 
understand the proceedings before a 
court, though the disability is undoubted- 
ly a serious handicap to communication 
either way. Before the Court of enquiry 
or trial forwards the proceedings to the 
High Court u/s 341 Cr P. C, it must be 
satisfied that the accused cannot be made 
to understand the proceedings and the 
enquiry or trial must result in a commit- 
ment or a conviction ” 

Similarly, in the decision reported in 
AIR 1960 Bom 526, State v. Radhamal.it 
was observed- 

"When it is alleged in any criminal 
■ proceedings that an accused is deaf and 
dumb, the court may proceed with the 
enquiry or trial, but it should first en- 
quire into the antecedents of the accus- 
ed and should also make an endeavour to 
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find out as to how hit. friends and clos° 
relatives are accustomed to communicate 
with him in ordinary affairs and record 
its own conclusions if necessary by tak- 
ing evidence 

In tne Kerala case referred to by the 
learned counsel though the learned 
Magistrate who conducted the earlier 
stage of the enquiry had got the accus 
ed 1 ept unde” medical observation and 
the doctor s evidence had also been taken 
to the effect that the accused was deaf 
and dumb and unable to hear and reply 
to questions put by him the Court observ 
ed 

The enquiry as to the capacity of the 
accused to understand the proceedings in 
court preceded the preliminary enquiry 
The Magistrate who conducted the latter 
enquiry did not endeavour to see whether 
the accused can be made to understand 
the proceedings x x x x It is the 
court s duty to make a proper endeavour 
to c ee \ hether the accused can be mad** 
to understand the proceedings 
4 Thus It is well settled that before 
maling a reference u/s 341 Cr P C it 
iis obligatory on the court to make neces- 
sary enquiries and endeavour to find out 
if the accused can be made to under- 
stand the proceedings and come to a 
definite conclusion In the present case 
the learned Magistrate has simply record 
ed his conclusion that the accused is 
deaf and dumb which in mV opinion is 
hardly sufficient to make such a refer- 
ence Any w a y as the commitment has 
already been made it Is for the learned 
Sessions Judge who will try the ca«e to 
satisfy him«cl' about the capacity of tne 
accused to understand If it is found 
that th« accord cannot be made to under 
stand the proceedings the court can con 
vict him if the evidence warrants it but 
it cannot pass sentence agam't him The 
court must forward the proceedings to 
this Court for such orders as the court 
thinks fit On the other hand if the 
court finds that it is possible for the ac- 
cused to be made to understand the pro 
ceedmgs the trial will proceed in the 
ordinary way and the court if the accus- 
ed is found guilty cOm.nct him and pasa 
sentence Therefore I direct that the 
learned Sessions Judge should first ascer- 
tain for himself whether the accused 
Beda alias Suramam Sahu C3n be made 
to understand the proceedings with the 
help of his relatiors or friends, if any 
such person Is available and if he con 
siders necessary he may keep him under 
medKol observation to enable him to 
come to his conclusion. If he finds that 
the 'aid accused can be made to und a r 
stand the proceedings he vill proceed in 
the ordinary wav If on the other hand 
he is satisfied that the said accused can- 
not be made to understand the proceed- 
ings of the court the procedure prescrib- 


ed u/s 341 Cr F C should be followed 1 
The learned Sessions Judge will see that! 
the said accused gets the necessary legal 
assistance if he finds him undefended 
The trial will proceed against him on the 
ba*is that he has pleaded not guilty to 
the charge and all possible defences open 
to him ir tne circumstances of the case 
shall be taken into consideration The 
reference stands disposed of accordingly 
Reference disposed of accord- 
ingly 

1070 Cri L J 62 (Yol 76, C N 17)= 
AIR 1970 ORISSA 10 (V 57 C 5) 

A MISRA, J 

Prasanna Kumar Samal and others. 
Petitioners v Anand Chandra Swam 
Opposite Party 

Criminal Revn No 214 of 1966 D ! 

2 7 1969 against order of Sub Divisional 
Magistrate Kama! shyanagar D/ 28 3- 
1966 

(A) Criminal P C (1898) Ss 236 and 
237 — Principal oilcncc and abetment — 
No specific charge of abetment — IV hen 
accused can he convicted for — (Penal 
Code (1860) Ss 323 and 109) 

As a general rule it cannot be laid 
down that a person charged for the sub- 
stantive offence can in no circumstances 
bo convicted for abetment of the same 
Where a case is covered under Ss 238 
and 237 of Criminal P C and the accus 
ed had notice of all the facts which go to 
make up the charge of abetment he can 
be convicted for such abetment, even In 
ca c es where the charge framed against 
him is only for the substantive offence 
On the other hand If in a given case it 
is found that the accused had no notice 
of the facts constituting abetment and as 
such had no chance of meeting such a 
case a conviction for abetment v ill not 
be justified whin he is charged with the 
substantive offence (Para 5) 

Where the accused were charge sheet 
ed onl> under S 323 of Penal Code and 
the facts constituting abetment by any 
of them v ere not mentioned In the com 
plaint petition nor in their examination 
under S 342 Criminal P C and there 
Was also no evidence that they had In 
stigated or intentionally offered any aid 
by anv act or omission for the commis 
sron of tho assault by the other accused 
they could not be convicted for abetment 
of the offence in the absence of a specific 
charge in that respect (Para 6) 

(8) Cattle Trespass Act (1871) Ss ID 
ard 20 — Mistake as to one a right to 
land or crop — Seizure of cattle tres 
passing — Seizure not theft — Owner of 
cattle has no right to use fore* to rescue 
cattle • — IIis remedy is only und er S 20 

GM/IM/DS 6/69/TVN/P 
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— Seizure by watcher appointed by vil- 
lagers including owner of land into which 
cattle trespassed — Seizure, held, not 
theft. AIR 19G5 SC 926, Foil.; AIR 1983 
Orissa 52, hed, bad Law — (Penal Code 
(1860), Ss. 390 and 97). (Para 7) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 926 (V 52) = 

1965 (2) Cri LJ 18, Ramratan v. 

State of Bihar 7 

(1963) AIR 1963 Orissa 52 (V 50) = 

1963(1) Cn LJ 308, Lokenath v. 

Rahas Beura 7 

A. K Padhi, for Petitioners, S. C. 
Mohapatra, S. Mohanty, for Opposite 
Party. 

ORDER: — Petitioners Nos 1 and 6 
have been convicted under Section 323 

I. P. C and the other petitioners under 
Section 323/109 I P. C and each of them 
sentenced to pay a fine of Rs. 30/- and m 
default, to undergo S I for ten days 

2. In short, complainant’s case, is that 

on 16-10-64 while P. Ws 2 and 3 were 
taking some cattle belonging to peti- 
tioners to the pound alleging that they 
had damaged paddy crops m some field 
of Baligorada village, petitioner no 1 
assaulted P. W. 2 and threatened P W. 3 
when he intervened The complainant 
(P. W 1) tried to intervene, but was as- 
saulted by petitioner no 6 Thereafter, 
petitioners rescued and took away their 
cattle. Petitioners m defence deny to 
have assaulted P W 1 or P W 2. Ac- 
cording to them, P W. 1 and his villagers 
seized their cattle which were grazing on 
a waste land and when petitioner no _ 1 
protested, P. W. 1 rushed to assault him 
with a tangia. Petitioner no. 1 managed 
to snatch away the tangia and thereafter 
left the place, while petitioners drove 
away their cattle. The other petitioners 
deny to have been present at the time of 
occurrence , . , 

3. The learned Magistrate who tried 
the case accepted P. W. l’s version about 
the occurrence and the place where it is 
said to have taken place and found that 
petitioners nos 6 and 1 committed as- 
sault on P. Ws 1 and 2 respectively. He 
accordingly convicted them under sec- 
tion 323 I. P. C. So far as the other 
petitioners are concerned, he found them 
guilty of abetment and convicted them 
under Section 323/109 I. P. C 

4. Learned counsel for petitioners has 
assailed the convictions mainly on two 
grounds. Firstly, it is contended that the 
conviction of petitioners 2 to 5 who were 
accused Nos 3 to 6 u/s 323/109, I P C. 
is not maintainable as no specific charge 
was framed for abetment against them 
and they had no notice of such a charge 
The second contention is that the convic- 
tion of petitioners Nos 1 and 6 u/s. 323, 
I P. C. is not maintainable, because the 
seizure of the cattle was illegal and they 

•’xercise of their right of private 


defence of property were entitled to use 
force to rescue their cattle from such 
illegal seizure 

. 5. The aforementioned first contention, 
m my opinion has considerable force. It 
is not disputed that all the petitioners 
were charged with the substantive of- 
fence u/s 323 I P. C and no separate 
charge for abetment was framed against 
any of them. It is no doubt true that as 
a general rule it cannot be laid down 
that a person charged for the substantive 
offence can in no circumstances be con- 
victed for abetment of the same The 
position seems to be fairly well settled 
that where a case is covered u/ss 236 and 
237, Cr P C and the accused had notice 
of all the facts which go* to make up the 
charge of abetment, he can be convicted 
for such abetment, even in cases where 
the charge framed against him is only for 
the substantive offence On the other 
hand, if in a given case, it is found that 
the accused had no notice of the facts 
constituting abetment, and as such, had 
no chance of meeting such a case, a con- 
viction for abetment will not be justified 
when he is charged with the substantive 
offence 

6. In this case, it is conceded by learn- 
ed counsel for opposite party that facts 
constituting abetment by any of the peti- 
tioners are not mentioned m the com- 
plaint petition nor in their examination 
u/s 342, Cr. P C , such facts have been 
put to petitioners Nos 2 to 5 As clearly 
stated, there is no specific charge of abet- 
ment There is hardly any evidence on the 
prosecution side that petitioners Nos 2 to 
5 instigated or intentionally offered any 
aid by any act or omission for the com- 
mission of the assault by the other two 
petitioners. Thus, in the circumstances 
proved in this case, it cannot be said 
that petitioners nos 2 to 5 had any notice 
of facts which would constitute the ac- 
cusation of abetment by them. As such, 
it cannot be said that they had any op- 
portunity to defend themselves against 
such a charge. Therefore, the conviction 
of petitioners nos 2 to 5 for abetment 
under Section 323/109 I. P. C is not sus- 
tainable and must be set aside. 

7. Coming to the conviction of peti- 
tioners nos 1 and 6 under Section 323 
I. P. C , learned counsel for petitioners 
refers to Section 10 of the Cattle Tres- 
pass Act and contends that the seizure 
of -the cattle was illegal as P. W. 2 was 
not the cultivator or occupier of the land 
and there is no proof that the cattle had 
actually damaged the paddy crop Re- 
liance is placed on a decision of this 
Court reported m AIR 1963 Orissa 52, 
Lokenath v. Rahas Beura in support of 
the contention that the owner is entitled 
to rescue his cattle against illegal seizure 
even by use of force. In the aforemen- 
tioned decision, it was observed — 
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•'Illegal seizure of cattle with a view to 
impound them is theft because though 
the person who has seized animals had 
no intention to cause wrongful gain to 
himself nevertheless his intention was to 
cause wrongful loss to the owner of the 
.animals In such a case the owner of the 
cattle has a right to exercise the right of 
private defence of property in rescuing 
■them. ’ 

If the aforesaid observations are ac- 
cepted as laying down the correct posi- 
tion of law the necessity of considering 
whether the seizure in this particular 
case was legal or illegal would not hav<» 
ansea 

In view of the decision reported In 
AIR 1965 SC 926 Ramratan v State of 
Bihar the above observations cannot be 
accepted as laving down the correct post 
tion of law The Supreme Court in the 
aforementioned decision observed — 

When a person seizes cattle on the 
ground that they were trespassing on his 
land and causing damage to his crop or 
produce and gives out that he was taking 
them to the pound, he commits no offence 
of theft however mistaken he may be 
about his right to that land or crop The 
remedy of the owner of the cattle so 
seized is to take action under Section 20 
of the Act He has no right to use force 
to rescue the cattle so seized” 

In the present case rightly or wrongly 
P Ws 2 and 3 were admittedly taking 
the cattle to the pound giving out that 
the cattle had trespassed into and daman 
ed the crop This fact is not disputed 
P W 2 seized the cattle in his capacity 
■ as watcher appointed by the villagers 
including the owner of the land into 
which the cattle are said to have tres 
passed to guard the crops In such cir 
cumstances even assuming that he was 
mistaken about his nght to seize as has 
been observed by the Supreme Court his 
action will not amount to an offence of 
tne'tt anh 'tne Ternehy cfi ‘lire owner v.iis 
only to take action under Section 20 of 
the Act No nght to use force to rescue 
the cattle is available to the owner 
Therefore the contention of learned 
counsel so far as petitioners nos I and 6 
are concerned has no merit and , has to 
be rejected. 

8 In the resuit the revision is allow- 
ed m part The conviction and sentence 
of petitioners Narayan Samal Bhikan Ch 
Samal Ugrasen Samal and Sudarsan Sami! 
U Is 323/109 I P C are set aside and they 
be acquitted of the charge The convic 
tion and sentence of petitioners Prasanna 
Kumar Samal and Dibakar Samal are con 
firmed. 

Petition DartJv 
allowed 


1970 Cn L J 64 (Yol. 76, C N 18) = 

AIR 1970 PATNA 20 (V 57 C 4) 

B D SINGH J 

Bageshwar Misser, Petitioner v ML 
Khandan Kuer and the State Opposite 
Party 

Cnrrunal Revn. No 223 of 1968 D / 
12-2-1969 against decision of S J, 
Chapra D/- 13-1-1968 

(A) Evidence Act (1872), S 3 — Ap 
preciation of evidence — Prosecution 
story disbelieved as to its material part 
— As a rule of prudence it is not safe to 
rely on one part of story for convicting 
the accused — (Criminal P C (1898) 

S 367) 

Though it cannot be laid down, as a 
law of general application that in no 
case a judge can accept a part of the 
prosecution story when he has disbeliev 
ed Its other part as a rule of prudence It 
will not be safe to rely on the evidence 
oi witnesses on one part of the prosecu 
tion story when it has been disbelieved 
as to its material part It f s elementary 
that where the prosecution has a defi 
mte or positive case it must prove the 
whole of the case AIR 1954 Pat 483 
FolL (Para 5) 

(B) Penal Code (1860), S 420 — Pro 
secution under — Criminal intention of 
accused at the time the offence fs said 
to have been committed must be establish 
ed — Mere breach of contract cannot give 
rise to criminal prosecution — Complain 
ant having alternative, remedy in civ'I 
court — Conviction, held could not be 
sustained 

For a conviction for an offence under 
Section 420 of the Code it is essential to 
establish the criminal intention of the ac 
cused at the time the offence is said to 
have been committed (Para 61 

Mere breach of a contract cannot give ( 
rise to a criminal prosecution. The dis- 
tinction between a case of mere breach of 
contract and one of cheating depends upon 
the ‘intention tfi'fne accuseh dt "tne 'unredi 
the alleged inducement which may be judg 
ed by his subsequent act but of which 
the subsequent act is not the sole cri- 
terion. Where there is no clear and con- 
clusive evidence of the criminal intention 
of the accused at the time the offence fs 
said to have been committed and where 
the party said to be aggrieved has an 
alternative remedy in the civil court the 
matter should not be allowed to be fought . 
in the Criminal Courts (1936) 37 Cr LJ 38 
(Pat) Rel on. (Para 8) i 

Held, that on the facts and circumstan i 
ces of the case it could not be said with , 
certainty that the accused had criminal 1 
intention to cheat complainant at the 
time the offence was said to have been 
committed Besides the complainant had ' 
alternative remedy in civil court H en^ 
IM/TM/D86 1/69/LGC/D 
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conviction under Section 420 could not be 
sustained (Para 4) 

Cases Referred: Chronological Paras 
(1954) AIR 1954 Pat 483 (V 41) = 

1954 Cri LJ 1546, Awadh Singh 
v The State 5 

<1936) 37 Cri LJ 38 = 16 Pat LT 
553. Sheosagar Pandey v Emperor 8 
Janardan Prasad Singh and Kailash 
Roy, for Petitioner, Ram Nandan Sahaya 
Sinha and Lala Sachindra Kumar, for 
Opposite Party. 

ORDER: — This criminal revision has 
been preferred by the sole petitioner who 
was convicted for an offence under Sec- 
tion 420 of the Indian Penal Code (here- 
inafter referred to as 'the Code’) and was 
sentenced to suffer six months’ rigorous 
imprisonment and a fine of Rs 200/- was 
also imposed upon him for the said offence. 
In default of payment of the fine, he 
was ordered to undergo further rigorous 
imprisonment for two months, by the trial 
court On appeal his conviction and sen- 
tence were maintained It may be noted 
that the trial court had convicted also his 
two brothers, namely. Nag Narain Misser 
and Saligram Misser for the offence under 
the aforesaid section, and the same sen- 
tences were imposed upon them The 
appellate couit. however, gave benefit of 
doubt to Nag Narain Misser and Saligram 
Misser and acquitted them 

2. Facts, in brief, which have given 
rise to this application are: The prosecu- 
tion was initiated on a complaint dated 
4-1-1965 (Ext. 1) lodged by Mosammat 
Khandari Kuer (P. W 4) widow of Dhorai 
Pandey According to the complainant, on 
•14-12-1964 the petitioner along with his 
two brothers, who have been acquitted by 
the Sessions Judge, came from their 
village Bankata to the complainant who 
was living then at village Dhamnagar 
which is 16 miles from the village of the 
petitioner, and requested her to execute a 
zerpeshgi deed in respect of her 19 
kathas 16 dhurs of land after taking a loan 
of Rs 1,000/- from the accused To this 
she agreed. On 15-12-1964 she was taken 
to Gopalgani Sub-Registry Office, and 
was made to execute a document (Ext 2) 
by obtaining ner thumb impression, 
which she took to be a zerpeshgi deed, as 
according to her, the contents thereof 
were not read out or explained to her. 
The accused also promised to pay the 
consideration at her home after the regis- 
tration After the deed was registered 
the registration slip was also taken from 
her after obtaining her thumb impression 
thereon, but even later no money was 
paid to her Thereafter, on enquiry she 
learnt that fraud was committed by the 
accused as in fact it was not a zerpeshgi 
deed but it was an out and out sale, and 
for that also no consideration was paid to 
her Then she filed the said complaint on 
•4-1-1965. 

1970 Cn.L.J. 5. 


3. The defence, in short, was that she 
had knowingly sold her lands after re- 
ceiving Rs 920/- by way of adjustment of 
prior loans before the execution and the 
balance of Rs. 80/- in cash, was paid to 
her after the registration. The trial court 
after considering the evidence on record, 
however, convicted the petitioner along 
with his two brothers as mentioned ear- 
lier On appeal the conviction and sen- 
tence passed upon the petitioner were 
maintained wh areas his two brothers 
were acquitted Hence this revision. 

4. Learned counsel appearing on be- 
half of the petitioner has raised the foll- 
owing points for consideration by this 
Court: 

(i) The prosecution story about mis- 
representation to the complainant regard- 
ing the zerpeshgi nature of the deed 
having been disbelieved by the appellate 
court, the petitioner cannot foe convicted 
under Section 420 of the Code. 

(ii) The appellate court has erred in 
convicting the Petitioner solely on the 
around that no consideration was paid to 
her contrary to the promise made by the 
petitioner. For the payment of considera- 
tion tne court ought to have examined 
the terms mentioned in the document 
(Ext 2) itself, specially when there is no 
finding that the document was not read 
over and explained to her Even if 
consideration had not passed the court 
below ought not to have gone into the 
matter as it was a civil right 

5. I will take up for consideration 
points Nos (i) & (ii) together. Learned 
counsel appearing on behalf of the peti- 
tioner has contended that the prosecution 
examined 4 witnesses, namely, P. Ws 1 
to 4, to prove the prosecution story. The 
appellate court discarded the evidence of 
P. Ws. 1 to 3 and based the conviction 
solely on the testimony of P. W. 4, the 
complainant, even P. W. 4 has not been 
relied regarding her story that the ac- 
cused had approached her for zerpeshgi 
and not for sale. The learned Judge 
held that her story regarding the 
zerpeshgi was false, and he gave the 
accused benefit of doubt for that part of 
the prosecution story. The learned Judge, 
however, convicted the petitioner on the' 
ground that P W. 4 did not receive anvj 
consideration for the sale deed (Ext 2) 
and she was made to part with the regis- 
tration slip on the pretext of paying the 
consideration later at home 

Learned counsel submitted that the ap- 
pellate court erred in holding that the re- 
cital of the deed (Ext 2) clearly showed 
that such an intention was present from 
the very beginning. He has drawn my 
attention to Ext 2, wherein it is stated 
that Rs 920/- was paid to her by adjust- 
ment of a prior loan, and the balance of 
Rs. 80/- was paid to her at the time of 
execution Therefore, he urged that 
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there was neither intention of cheating 
from the very beginning nor there was 
existence of such intention at any subse- 
quent stage In fact the balance of Rs 
80/- was paid to P W 4 on the same date 
after the registration of the document and 
before she parted with its receipt The 
deed was scribed by one Jagannath who 
has written in the deed that he read it 
out and explained it to her There is no 
finding by the court below that Jagan- 
nath, the scnbe did not explain or read 
over the deed to her In that view of the 
matter it cannot be said that Rs 920/- was 
not paid to her by wa> of adiustment She 
put the thumb impression on the deed 
after it was fully explained to her If 
she would not have received Rs 920/- 
she would not have put her thumb impres- 
sion on it The balance of Rs 80/- was 
also paid to her before she parted with 
the registration receipt (receipt for the 
exchange of the deed) At one stage I 
wanted to see this receipt in order to find 
out what was written on her behalf or 
bv her on th‘s receipt Hence I called 
for the receipt from the office of the Sub- 
registry Office Gopalganj but it was re- 
ported that the same had been destroyed 
The case of the prosecution is as mention- 
ed earlier that she put her thumb im- 
pression on the receipt and parted with it 
on the assurance that the consideration 
money wall be paid to her at her home 
but that was not paid In examination 
Under Section 342 of the Code of Criminal 
Procedure the petitioner has stated that 
he paid the consideration money and he 
further stated that he would file wntten- 
statement In the wmtten statement also 
it was stated that Rs 920/- wras paid to 
her before the execution of the c ale deed 
and the balance of Rs 80 was paid to her 
after the registration and she put her 
thumb impresison on the receipt after the 
payment of the balance amount Learned 
njtarsm 1 /ovAWi" cuiTitenukif Ahrf ovn.Tr -nb? 
parted with the registration receipt the 
presumption would be that the entire 
amount was paid to her The complainant 
(P W 4) is the only witness on the 
point that no consideration was paid to 
her and the court below has disbelieved 
her so far as the story regarding the 
zerpeshgi is concerned According to him 
the learned Judge ought not to ha\e con- 
victed the petitioner on her evidence when 
she was disbelieved on material particu- 
lars In this connection reference may be 
made to a decision of this court in 
Awadh Singh v The State AIR 1954 Pat 
483 where Choudhary J (as he then 
was) at page 486 observed that of cours® 
it is true that where the prosecution story 
is disbelieved as to its essential details it 
is still open to the court to rely on a part 
of the story for the purpose of convicting 
the accused persons but at the same time 
It is elementary that where the prosecu- 


tion has a definite or positive case it must 
prove the whole of the case His Lord 
ship further observed that though it 
cannot be laid down as a law of cere -a! 
application that in no case a Judge can 
accept a part of the prosecution story 
when he has disbelieved its other part 
as a rule of prudence it wall not be safe 
to relv on the evidence of witnesses on 
one part of the prosecution stoiy when 
it has been disbelieved as to its material 
part 

6 Learned counsel further submitted 
that even assuming that no consideration 
money was paid to her the definite case 
of the prosecution was that the petitioner 
misrepresented o the complainant to 
execute the zerpeshgi deed although in 
fact it was a sale deed The learned 
Judge disbelieved this part of the pro- 
secution story Therefore learned 
counsel has urged that when the deed 
was executed petitioner had no intention 
to cheat her It is well established that 
for a conviction for an offence under 
Section 420 of the Code it is essential to 
establish the criminal intention of the 
accused at the time the offence is said 
to have been committed In that view 
of the matter the conviction of the peti- 
tioner according to him cannot be sus- 
tained 

7 On the other hand Mr Ram Nan- 
dan Sahaya Sinha appearin'* on behalf of 
the complainant-opposite party submitted 
that the prosecution made out two di - 
tinct grounds of cheating namely 

(0 the complainant was given to un- 
derstand by the petitioner that she was 
executing a zerpeshgi deed \ hereas In 
fact it was a sale deed 

(a) the recital in the sale deed regard- 
ing the payment of Rs 920/- to the com- 
plainant before the execution by adjust- 
ment of prior loans and the balance of 
Rs 80/- at the tune of registration of the 
jus .false aw? ixaudutettf The .ne.li 
tioner got the thumb impression of the 
complainant affixed on the registration re- 
ceipt on the fal«e promise that the con- 
sideration money would be paid to her 
later on at her home but did not pay at 
all contrary to ms promise which 
amounted to a clear case of cheating 
Learned counsel further submitted that 
it is true that on the first ground she has 
been disbelieved bv the learned Judge 
but she has be®n relied 'o far ground No 
(n) is concerned and the conviction of the 
petitioner is based upon ground No (il) 
The learned Judge observed that the re- 
ntal in the deed that Rs 920/- had been 
paid to her by way of adjustments to- 
wards prior loans at the time of ex°cution 
of the deed and the balance of Rs 80/- 
at the time of registration of the deed 
clearly indicated that the petitioner had 
criminal intention to cheat her from the 
very beginning He further held that 
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admittedly no amount had been paid to 
her at the time of the execution of the 
deed. 

8. In order to repell this argument, 
Mr. Kailash Ray, appearing on behalf of 
the petitioner, contended that the finding 
of the learned Judge that "admittedly no 
amount had been paid to her at the time 
of the execution of this deed’’ is an error 
of record; and drew my attention to the 
examination of the petitioner under Sec- 
tion 342 of the Code of Criminal Proce- 
dure, wihch I have already mentioned in 
the earlier part of my ludgment; and also 
referred to the written statement which 
was filed on behalf of the petitioner, the 
relevant portion whereof reads as follows- 

"That the real story is that the com- 
plainant received Rs 920/- before the 
execution of the sale deed and she willing- 
ly and voluntarily executed the sale deed 
and incorporated Rs 920/- in the sale 
deed which she had taken and after re- 
gistration, she executed the receipt duly 
thumb impressed by her on receipt of 
Rs. 80/- the balance of the consideration 
money of the deed The complainant was 
later manoeuvred by Manu Pandey and 
filed the complaint with false allegations ” 

Hence, he urged that it was not an 
admitted case of the petitioner. On the 
contrary, the case of the petitioner was 
and is that the entire consideration money 
was paid to her. Besides, before she 
executed the deed, the scribe Jagannath 
read it out to her and explained it to her, 
as it is mentioned in the deed itself, and 
there is no finding of the court below that 
the document was not read over and 
explained to her If the deed clearly 
mentioned that Rs 920/- was paid to her 
by way of adjustment, it cannot be said 
that the petitioner had criminal intention 
from the very beginning In that view of 
the mater also, his conviction _ cannot 
be upheld. In order to substantiate his 
point, he has relied on a decision of this 
Court in Sheosagar Pandey v. Emperor 
(1936) 37 Cri LJ 38 (Pat), where Fazl Ah, 
J- (as he then was) observed that mere 
breach of a contract cannot give rise to 
a criminal prosecution The distinction 
between a case of mere breach of contract 
and one of cheating depends upon the 
intention of the accused at the time of 
the alleged inducement which may be 
judged by his subsequent act, but of 
which the subsequent act is not the sole 
criterion. Where there is no clear and 
conclusive evidence of the criminal inten- 
tion of the accused at the time the offence 
is said to have been committed, _ and 
where the party said to be aggrieved 
has an alternative remedy in the civil court 
the matter should not be allowed to be 
fought in the Criminal Courts 

9. In view of the above discussions, I 
am inclined to agree with the contentions 
of learned Counsel for the petitioner. On 


the facts and in the circumstances of the 
instant case, it cannot be said with cer- 
tainty. that the petitioner had criminal 
intention to _ cheat her at the time the 
offence is said to have been committed. 
Besides, in the present case also, she has 
alternative remedy in civil court The 
judgment of the court below convicting 
the petitioner cannot be upheld 
10, In the result, I allow this applica- 
tion and set aside the conviction and sen- 
tence imposed upon the petitioner. 

Application allowed. 


1970 Cri. L. J. 67 OTol. 76, C. N. 19)= 
AIR 1970 PUNJAB & HARYANA 21 
(V 57 C 4) 

JINDRA LAL J. 

Data Ram, Petitioner v. Ved Parkash 
Chopra, Respondent 

Criminal Revn No. 75-R of 1968, D/- 
1-5-1969, from order of Addl S J. Ambala 
D/-21-3-1968 

Penal Code (1860), S. 19 — Judge — 
Definition of — Election of Co-operative 
Society — Returning Officer scrutinizing 
nomination papers is not Judge — Cri- 
minal P. C. (1898), S. 197 — Punjab 
Co-operative Societies Rules (1956), R. 25 
— Words & Phrases — Judge — Defini- 
tion. 

Any order passed by an officer in pro- 
ceeding under any law is not a judgment 
as contemplated by Section 19 of the 
Penal Code. To give it a different mean- 
ing would mean that any officer who is 
deciding any matter which he is enjoined 
by law to decide would be a tudge as 
defined in Section 19, Penal Code, and 
would enjoy all the protection contem- 
plated by S 197, Criminal P. C 

(Para 9) 

A Returning Officer, scrutinizing the 
nomination papers of the candidates con- 
testing the election of the Managing Com- 
mittee of a Co-operative Society, is not a 
"Judge” as defined m Section 19, Penal 
Code (1860), and hence cannot claim pro- 
tection under Section 197, Criminal P. C. 
(1898). Moreover, Section 197, Cr P C. 
cannot also be invoked when by the time 
the complaint is filed, the Returning Of- 
ficer has already given his decision and is 
no longer acting as such. AIR 1961 SC 
1395, Foil, AIR 1929 Mad 175, Disting 

(Paras 5, 9, 10) 
Cases Referred: Chronological Paras 

(1961) AIR 1961 SC 1395 (V 48) = 

1961 (2} Cri LJ 571. Keshavlal 
Mohanlal v. State of Bombay 10 

(1929) AIR 1929 Mad 175 (V 16) = 

30 Cri LJ 365, S C. Abboy Naidu 
v. Kanniappa Chettiar 2, 11 

FM/FM/C390/69/DVT/B 
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G S Grewal Advocate and P S Mann 
Advocate for Petitioner C L Lakhan- 
pal Advocate Mumshwar Puri Adv for 
Advocate General Haryana for Respon- 
dent 

ORDER — This case has been reported 
bs the learned Additional Sessions Judge 
Ambala with a recommendation that the 
order dated 22nd of November 1967 
passed by the Judicial Magistrate First 
Class Jagadhn in case No 183/2 of 1967 
be Quashed and a complaint filed by the 
present respondent Shn Ved Parkash 
Chopra Advocate Jagadhri be dismis- 
sed 

2 The facts on which this recom- 
mendation has been made have been set 
out very clearly by the learned Addi- 
tional Sessions Judge and need not be set 
out fully In brief the petitioner Shn 
Data Ram Inspector Co-operative Socie- 
ties Surgacane Model Town, \amunana- 
gar A/as appointed a Returning Officer by 
the Registrar Co-operative Societies 
Haryana to scrutinize the nomination 
papers in connection with the elec- 
tion of the Managing Committee of the 
Naharpur Cane Growers Co-operatne 
Society Limited Naharpur to be held 
under the Punjab Co-operative Socie- 
ties Act 1961 The scrutiny was 
being held on the 23rd of August 1967 
and Madan Lai one of the candidates 
being keen to get the nomination paper 
of the other candidate Dosti rejected en- 
gaged the respondent Shn Ved Parkash 
Chopra as his counsel. Dosti had produc- 
ed a witness and the respondent-counsel 
had started cross-examining him when the 
petitioner was called out by somebody and 
on returning to the room where the 
scrutiny was being held he declined per- 
mission to the respondent to participate 
claiming that there was no provision for 
a lawyer to represent a candidate The 
petitioner is alleged to have told the res- 
pondent that he did not know his job and 
was misleading the petitioner He also 
tore ay ay the statement of Doom Singh 
which had been reduced into writing The 
respondent made a complaint before the 
learned Magistrate under Sections 166 and 
500 Indian Penal Code against the pre- 
sent petitioner who raised an objection 
that in view of want of sanction under 
Section 197 Criminal Procedure Code and 
also in view of Section 84 of the Punjab 
Co-operative Societies Act the complaint 
must be dismissed 

The learned Magistrate did not agree 
with this contention of the petitioner and 
held that there was no ground for dis- 
missing the complaint on the objections 
raised The petitioner went up in revi- 
sion and the only ground on which recom- 
mendation is made for the acceptance of 
this revision is that when the incident took 
place the petitioner was acting as a Judge 
within the meaning of Section 19 Indian 


Penal Code and a Court could not take 
cognizance of the complaint in view of 
Section 197 Criminal Procedure Code 
The learned Additional Sessions Judge 
relied upon S C Abboy Naidu v Kanni- 
appa Chettiar AIR 1929 Mad 175 in sup- 
port of his view 

3 Section 197 Cr P C inter alia 
provides for protection to any person who 
is a ‘Judge’ within the meaning of S 19 
of the Indian Penal Code when he is ac- 
cused of any offence alleged to have been 
committed by him while acting or pur- 
porting to act m the discharge of his of- 
ficial duty and it is provided that no 
Court shall take cognizance of such an 
offence 

4 Section 19 Indian Penal Code pro- 
vides that the word Judge denotes not 
only every person who is officially desi- 
gnated as a Judge but also every person, 
who is empowered by law to give in any 
legal proceeding civil or criminal a 
definitive judgment or a judgment which, 
if not appealed against would be defini- 
tive or a judgment which If confirmed 
by some other authority would be defi- 
nite e 

5 It is difficult in view of the defi-. 
rution of the word Judge’ in S 19 Indian 
Penal Code to hold that the petitioner 
when he was scrutinizing the nomination! 
papers was acting as a Judge 

6 It is possible to hold that in the 
wider sense of the word the petitioner 
might have been acting in legal proceed- 
ing if by legal proceeding is meant per- 
forming functions under the authority of 
some law It is not however possible to 
hold that the functions which the peti- 
tioner was performing at the relevant time 
were In either civil or criminal proceed- 
ing Nor is it possible to hold that he 
was to give a definitive judgment in the 
matter 

6-A Learned counsel for the respon- 
dent-complainant has taken me through 
the provisions of the Punjab Co-operative 
Societies Act 1961 and the Rules made 
thereunder 

7 Section 26 of the Act lays down that 
the members of the committee of a co- 
operative society shall be elected in the 
manner prescribed and no person shall be 
elected so unless he is a shareholder of 
the society Rule 23 of the Punjab Co- 
operative Societies Rules 1963 provides 
that the members of the committee of a 
co-operative Society shall be elected in ac- 
cordance with the rules set out in Ap- 
pendix 'C Rule 25 lays down certain 
disqualifications for membership of the 
committee Rule 2 of Appendix C pro- 
vides that no person shall be eligible for 
election as a member of the committee If 
he is subject to any disqualification 
mentioned in rule 25 Rule 3 (5) of 
Appendix ‘C’ provides that the nomina- 
tion papers shall be scrutinized by 
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the Returning Officer on the date speci- 
fied for the purpose. The list of 
the validly nominated candidates for 
election shall be announced, where 
necessary zone-wise, four days before the 
general meeting is held The Registrar 
may by general or special order grant ex- 
emption from this sub-rule to any co- 
operative society or any class of co-opera- 
tive societies” 

8. In view of these provisions, it has 
been urged by the learned counsel for 
the respondent that there is no procedure 
prescribed for holding an inquiry, hearing 
arguments, taking evidence on oath or 
giving a definitive iudgment All that is 
required is that the Returning Officer 
should look at the nomination papers and 
see that a candidate is not subject to any 
disqualification mentioned m Rule 25. 
The words "proceeding” and "judgment” 
are not defined either in the Indian Penal 
Code or in the Criminal Procedure Code 
but Section 2 (9) of the Civil P. C defines 
"judgment” as the statement given by the 
Judge of the grounds of a decree or 
order. 

9. In Stroud’s Judicial Dictionary, 
Third Edition, Vol 2, 'judgment’ is said 
to be the sentence of the law pronounced 
by the Court upon the matter contained 
in the record and the decision must be 
one obtained in an action Volume 1 of 
the same dictionary defines 'action’ as 
meaning a litigation in a Civii Court for 
the recovery of individual right or re- 
dress of individual wrong, inclusive, in its 
proper legal sense, of suits by the Crown 
It would mean, therefore, that any order 
passed by an officer in proceeding under 
any law is not a judgment as contemplated 
by Section 19 of the Indian Penal Code. 
To give it a different meaning would mean 
that any officer who is deciding any 
matter which he is enjoined by law to 
decide would be a judge as defined in 
Section 19, Indian Penal Code, and would 
enjoy all the protection contemplated by 
Section 197, Cr. P. C. It must, therefore, 
be held that the petitioner could not be 
considered to be a judge as defined by 
Sec 19, Indian Penal Code, and S. 197, 
Cr. P. C , would not protect him 

10. It was further urged bv the 
learned counsel for the respondent that a 
judge is protected under S. 197, Cr. P C. 
only as long as he is a judge because after 
he ceases to be a judge the protection is not 
available to him. For this proposition he 
relied upon Keshavlal Mohanlal Shah v 
State of Bombay. AIR 1961 SC 3395. 
where it was held that no previous 
sanction under Section 197 Criminal Pro- 
cedure Code, is necessary for a Court to 
take cognizance of an offence committed 
by a magistrate while acting or pur- 
porting to act in the discharge of 
his official duty if he had ceased 
to be a Magistrate at the time the 
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complaint is made or police report is sub- 
mitted to the Court, i e , at the time of 
the taking of cognizance of the offence 
committed. It is urged, therefore, that 
when the complaint was made by the res- 
pondent before the Magistrate, the peti- 
tioner had already given his decision and 
was no longer acting as a judge There 
appears to be merit also in this last point 
urged on behalf of the respondent 

11. It remains now to deal with the 
ruling relied upon by the learned counsel 
for the petitioner on the basis of which 
recommendation has been made by the 
learned Additional Sessions Judge The 
learned Judge who decided the case re- 
ported in AIR 1929 Mad 175 confining 
himself to Section 19 of the Indian Penal 
Code held that legal proceedings are pro- 
ceedings m which a iudgment may or 
must be given, a judgment being not an 
arbitrary decision but a decision arrived 
at judicially The learned Judge further 
held that in his opinion 'legal proceeding’ 
means a proceeding regulated or prescrib- 
ed by law in which a judicial decision 
may or must be given It is difficult to 
see how this decision by a Returning Of- 
ficer whose duty was to scrutinize nomi- 
nation papers under the Punjab Co-opera- 
tive Societies Act, 1961, can be called 
iudgment in a civil proceeding or a judi- 
cial decision as commonly understood. 
Consequently, I decline to accept the re- 
commendation of the learned Additional 
Sessions Judge and dismiss this revision. 

Revision dismissed. 
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C. JAGANNADHACHARYULU,. J C 

State of Trioura, Appellant v. Shri 
Ashu Ranjan Saha, Respondent. 

Criminal Appeal No. 33 of 1965, Dl~ 
13-11-1968, against Judgment of Special J, 
Agartala in Spl Court Case No. 1 of 1965. 

(A) Evidence Act (1872), S. 5 — Parti- 

san witness — Police Officer should not 
be disbelieved simply because he figures 
as witness, provided bis evidence is reli- 
able and credible. AIR 1967 Delhi 26 & 
AIR 1967 Delhi 51 & AIR 1967 Kaj 10 
Rel. on. (Para 15) 

(B) Prevention of Corruption Act (1947), 

S. 4 (1) — Seizure of money from pocket 
of accused — Accused not proved to have 
accepted money as illicit gratification — 
Presumption under S. 4 (1) cannot be 
raised. (Para IS) 

(C) Prevention of Corruption Act 
(1947), S. 4 (1) — Presumption under — 
Rebuttal of, need not be by direct evi- 
dence — Circumstances showing that 
prosecution version is not correc t — Pre- 
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sumption is sufficiently rebutted AIR 
1966 SC 1762 Rel on (Para 18} 

(D) Prevention of Corruption Act (1947) 
S 6 (1) (c) — Bengal Municipal Act (15 
of 1932) (as applicable to Tripura) Ss 66 
67 — • Supersession of municipality — 
Appointment of Sanitary Inspector by 
Administrator and empowering him to 
act as Tood Inspector — Prosecution of 
Tood Inspector for accepting bribe — 
Administrator is competent to give sanc- 
tion under S 6(1) (c) — (General Clauses 
Act (1897) S 15)— (Criminal P C (1898) 
S 39) 

The Administrator of a superseded 
municipality appointed a person as Sam 
tan, Inspector and empowered him to act 
as Food Inspector He was prosecuted 
for accepting bribe 

Held that the Administrator was com 
petent to give sanction under S 6 (1\ (c) 
of the 1947 Act (Para 21) 

Under Section 251 General Clauses 
Act Sanitary Inspectors could be appoint 
ed by virtue of their office and it was 
not necessary that their appointment 
should be made by their names The 
mere delegation of powers to the Sani- 
tary Inspector to be exercised as Food 
Inspector does not take away the power 
of the Administrator to dismiss him AIR 
19C0 Andh Pra 282 Rel on 

(Paras 20 21) 
It could not be said that under S 67 
of Bengal Municipal Act the Administra- 
tor could no* appoint Sanitary Inspector 
Since the Administrator was appointed 
bv the Chief Commissioner on superses- 
sion of municipality he could appoint any 
person as Samiary Inspector under S 66 
The provisions of Sections G6 and 67 are 
mutually exclusive Consequently the 
sanction given by him was legal 

(Para 21) 
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_ 1958 Cn LJ 265 Jasuant Singh 
v State of Punjab 22 
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v State of U P 21 
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Smgh v State of Vindhya Pra- 
desh 13 15 

(1954) AIR 1954 SC 621 (V 41) = 
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v State of Punjab 17 
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State of U P 13 
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49 Cn LJ 261 Gokulchand 
Duarkadas v The King 22 

M C Chakraborty for Appellant H. 
Dutta for Respondent 
JUDGMENT This is an appeal filed 
by the State of Tripura against the judg- 
ment and acquittal of one Shn Ashu 
Ranjan Saha Food Inspector working in 
Agartala Municipality of the offences 
under section 161 I P C and S 5 (2) 
of the Prevention of Corruption Act (AG 
2 of 1947) by Shn T K Pal M A B L 
Special Judge Agartala in the Special 
Court case no 1 of 1965 

2 The case of the prosecution as 
brought out in the evidence is that the 
respondent who is working as Food Ins- 
pector in Agartala Municipality visited 
the grocery shop of the complainant 
P W 4 Sachindra Chandra Datta m Bat 
tala Bazar at about 10 or 11 A M on 
11-4-1964 The respondent seized 8 tins 
of mustard oil weighing 17 to 18 seers 
2 maunds of turmeric and 5 seers of 
coconut oil from his shop under the 
provisions of the Food Adulteration Act 
(Act 37 of 1954) After giving notice 
Ext P-7 dated 11-5 1964 of his intention 
to take sample the respondent took sam- 
ple of 2 chhataks of mustard oil out of 
the seized oil He paid the price for the 
same and gave Ext P-8 receipt for the 
sample to P W 4 (Sachindra Chandra 
Datta) P W 4 (Sachindra Chandra 
Datta) protested that his commodities 
were not adulterated. The respondent, 
however allowed the seized articles to be 
kept in the custody of P W 4 (Sachin 
dra Chandra Datta) 

3 On 17-6-1964 the respondent again 
visited the shop of P \V 4 (Sachindra 
Chandra Datta) and asked him to give 
him a sample of turmeric seized by him 
The respondent purchased a sample of 
the turmenc and £»ave P W 4 (Sachin 
dra Chandra Datta) Ext P-9 receipt 
dated 17 9-1964 P W 4 (Sachindra 
Chandra Datta) again told the respondent 
that he was unable to sell the seized 
articles and that he had no money to 
purchase more of the articles from the 
wholesalers and requested him to release 
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the articles The respondent asked P. W. 4 
(Sachindra Chandra Datta) to see him. in 
the office of Agartala Municipality. 

4. On 18-6-1964, P. W. 4 (Sachindra 
Chandra Datta) went to the office in 
Agartala Municipality. Then P. W. 15 
(Birendra Chandra Banik) met P. W. 4 
(Sachindra Chandra Datta) in the office 
and on enquiry learnt that P. W 4 
(Sachindra Chandra Datta) had come tc 
the office of the Municipality in connec- 
tion with the seizure of his commodities 
by the respondent. P. W. 4 (Sachindra 
Chandra Datta) met the respondent in his 
room in the office and requested him to 
release his commodities The respondent 
demanded payment of bribe of Rs. 300/- 
and promised to release all the com- 
modities and not to take any action 
against P. W. 4 (Sachindra Chandra 
Datta). But the latter pleaded that he 
was a poor man and could not afford 
such a huge money. Ultimately, the bar- 
gain was struck at Rs. 250/-. P. W. 4 
(Sachindra Chandra Datta) promised to 
pay the amount in 4 or 5 days’ time. 
After coming home, P. W 4 (Sachindra 
Chandra Datta} narrated what had hap- 
pened to his brother P. W. 6 (Nani Gopal 
Datta). P. W. 4 (Sachindra Chandra 
Datta) also made up his mind that, as 
the respondent was demanding payment 
•of bribe, he would pay it and at the 
same time see that the respondent was 
arrested by the police. 

5. At about dusk on 22-6-1964, P. W. 4 
(Sachindra Chandra Datta) came to a 
place to the west of Battala Choumohani 
“with P. W. 5 (Sunil Chandra Banik), 
another grocer of Battala Bazar. P. W. 4 
(Sachindra Chandra Datta) saw the res- 
pondent who called him. P. W. 5 (Sunil 
•Chandra Banik) went away. The res- 
pondent demanded the bribe amount of 
Rs 250/— as agreed to on 18-6-1964. But, 
P W. 4 (Sachindra Chandra Datta) plead- 
ed that he had no money with him and 
that he would pay it on the next day 
On his enquiry as to where he should 
.pay the money, the respondent told him 
that he would be near a fruit stall at 
Kaman Choumohani after dusk and that 
he should pay the amount there P. W. 4 
(Sachindra Chandra Datta) went back to 
his shop and told his brother P. W. 6 
(Nani Gopal Datta) what had happened. 

6. On 23-6-1964, P. W 4 (Sachindra 
Chandra Datta) wrote Ext P-1/1 petition 
■addressed to P. W. 8, Shri N R. Bose, 
S. P , Tripura to take action against the 
respondent for demanding payment of 
bribe. P. W. 8 the S. P. questioned P 
W. 4 (Sachindra Chandra Datta) ana 
assured him that he would take the 
necessary action P W. 4 (Sachindra 
Chandra" Datta) went back to his shop. 
P W. 8 the S. P. made an endorsement 
■on Ext. P-1/1 in favour of P. W. 1 Mono- 
canjan Bhattacherjee, Dy. S. P-, Special 
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Branch, Tripura, directing him to exa- 
mine P. W. 4 (Sachindra Chandra Datta) 
and to work out the information. At 
about 4 P. M , P. W. 1 the Dy S P call- 
ed P. W. 4 (Sachindra Chandra Datta) 
through P. W. 2 (Swadesh Ranjan Paul), 
S. I Special Branch to his office at 
Ronaldsay Road. After arrival of P W. 4 
(Sachindra Chandra Datta), P. W. 1 the 
Dy. S P. interrogated him and recorded 
his statement Ext P-10/3. P. W 4 (Sach- 
indra Chandra Datta) showed him 25 ten- 
rupee currency notes Exts M-l to M-25, 
which he proposed to hand over to the 
respondent as bribe money P. W. 1 
Dy S. P. noted the numbers of the cur- 
rency notes on the statement of P W. 4 
(Sachindra Chandra Datta) recorded by 
him 

Thereafter, accompanied by P. W. 11 
(Ramanu) Bhattacherjee) Circle Inspec- 
tor, P. W 2 (Swadesh Ranjan Paul) S. I , 
P W 3 (Kamal Das Gupta), S I and 
P. W 4 (Sachindra Chandra Datta), P. W. 1 
Dy S P. went to the office of P. W 7, 
the then S D M. Shri Premananda 
Nath He submitted Exts P-1/1 and 
P-10/3 with Ext P-2 requisition for issu- 
ing a search warrant against the respon- 
dent P W 7 the S D M compared the 
numbers of the currency notes Exts M 1 
to M-25 with those mentioned in the 
statement and issued Ext P-3 search 
warrant in favour of P. W 1 Dy S. P. 
for searching the person of the respon- 
dent p 

7. P W. 1 Dy. S P. went to the Rot- 
wali police station along with P Ws 2 
(Swadesh Ranjan Paul), 3 (Kamal Das 
Gupta) and 11 (Ramanuj Bhattacherjee) 
police officers and P. W 4 (Sachindra 
Chandra Datta) the complainant P. W 4 
(Sachindra Chandra Datta) went awavto 
Kaman Choumohani under the direction 
of P. W. 1 the Dy. S P. A little later, 

P W i Dy. S P. went to Kaman Chou- 
mohani along with the police officers 
P. Ws. 2 (Swadesh Ranjan Paul), 3 
(Kamal Das Gupta) and 11 (Ramanuj 
Bhattacherjee) and also with P W. 9 
(Nirmal Kumar Majumder) officer-in- 
charge of Kotwali police station and 
P. W. 12 (Upendra Chandra Paul) a non- 
official witness. After some time, the 
respondent was seen coming from the 
southern side along the Central road ; n 
a rickshaw. The rickshaw stopped at a 
spot near the place where P. W. 4 (Sach- 
indra Chandra Datta) stood and the res- 
pondent alighted from it P. W 4 (Sach- 
indra Chandra Datta) and the respondent 
proceeded together towards the northern 
side. After they came in front of a 
fruit stall to the north of Kaman Cho- 
umohani, the respondent asked P W. 4 
(Sachindra Chandra Datta) to pay him 
the monev. 

Then. P. W. 4 (Sachindra Chandra 
Datta) handed over Exts M-l to M-25 
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in one bundle which the respondent put 
inside the breast pocket of his shirt 
P W 4 (Sachindra Chandra Dattaj quick- 
ly went away The respondent moved 
forward to a betel stall Just then P W 
11 (Ramanuj Bhattacherjee) the Circle 
Inspector also came to the stall keeper 
and asked him to give him a pan P W 
10 (Sachindra Kumar Paul) the stall 
holder gave them pan P W 1 the Dy 
S P came followed by the other police 
officers and asked the respondent his 
name and profession. The respondent 
told him *hat his name v/as Ashu Ranjan 
Saha and that he was employed a3 Food 
Inspector in Agartala Municipality P 
W 1 the Dy S P then showed him 
Ext P-3 search warrant and asked him 
to come to Agartala Pharmacy which 
was to the west of the pan stall P Ws 1 
and 11 Dy S P and Circle Inspector 
escorted the respondent to Agartala 
Pharmacy where P TV 14 (Sukhendu 
Bikash Paul) proprietor of the Pharmacy 
was also present After the other wit- 
nesses also came P W 1 Dy S P show- 
ed the respondent Ext P-3 and after 
P W Is body was searched by the res- 
pondent P W 1 Dy S P asked the 
respondent to produce the money which 
he had with him. 

The respondent produced Exts M 1 to 
M-25 the numbers on which tallied with 
those mentioned in Ext P-3 P W 1 
Dy S P prepared Ext P-4 search list 
in duplicate and got it attested by all the 
witnesses and obtained the signature of 
the respondent on Ext P-4 P W 1 
Dy S P handed over a copy of Ext P 4 
to the respondent and arrested him and 
took him away to the Kotwali police sta- 
tion He lodged Ext P-5 FIR with 
the Officer-in-Charge of Kotwali police 
station The case was registered in Kot 
wall P S as case no 37 (6) 64 under 
section 161 I P C and section 5 (2j of 
the Prevention of Corruption Act against 
the respondent 

8 P W 1 the Dy S P took up the 
Investigation and examined P W 13 
(Rabindra Kumar Ghosh) Administrator 
of Agartala Municipality and seized cer- 
tain documents under Ext P-6 

9 Under the orders of P W 8 S P 
the investigation was taken over by 
P W 17 (Santi Ranjan Bardhan) Dy S P 
in charge of Home Guards from P W 1 
Dy S P on 14-7-1964 P W 17 (Santi 
Ranjan Bardhan) the Dy S P complet 
ed the investigation and filed the charge- 
sheet 

10 The learned Special Judge framed 
two charges against the respondent one 
under section 161 I P C. and another 
under S 5 (2) of the Prevention of Corrup- 
tion Act 1947 to which the respondent 
pleaded that he was not guilty His 
defence was that in the dusk of 23-6- 


1964 he had been to Kaman Choumoham 
for checking adulteration and sale of un 
wholesome milk that when he was pass- 
ing along the road P W 4 (Sachindra 
Chandra Datta) told him that he had a 
letter for the respondent and thrust an 
envelope into the breast pocket of the 
respondent and ran av ay that as the 
respondent had suspicion he called P W 4 
(Sachindra Chandra Dattai loudly saying 
what it was that he had put inside his 
pocket calling it a letter that a large 
crowd gathered that he did not demand 
or take any bribe and that on account 
of malice P W 4 (Sachindra Chandra 
Datta) and the police officers conspired 
against him. 

11 The learned Special Judge through- 
ly discussed the evidence and held that 
the charges against the respondent were 
not made out He further held that there 
was no valid sanction for the prosecu- 
tion of the respondent He therefore 
acquitted the respondent Hence the ap- 
peal by the State Government 

12 The points which are argued and 
which arise for determination are 

(i) whether the charges under S 161 
I P C and under section 5 (2) of the 
Prevention of Corruption Act 1947 were 
brought home against the respondent and 
whether he is guilty of the same and 
(u) whether there was a valid sanction 
for the prosecution of the respondent 

13 POINT (I) 

It is well settled that though in the 
case of an appeal against judgment of 
acquittal the High Court is entitled to 
review the evidence >et proper weight 
should be given to the following mat- 
ters 

(») the views of the trial Court as to 
the credibility of witnesses 

(u) the presumption of innocence which 
is strengthened by the acquittal. 

(lu) the right of the accused to the 
beneJjj of the doubt and 
(iv) the reluctance of the appella’e 
court to disturb a finding arrived at by 
the trial Judge after seeing the witnesses 
Vide WilayatKhanv State ofU P AIR 
1953 SC 122 Shiv Bahadur Singh v State 
of Vindhya Pradesh, 1954 Cr LJ 910 ** 
(AIR 1954 SC 322) and Eansidhar Mohan- 
ty v State of Onssa 1955 Cr LJ 1300 
= (AIR 1955 SC 585) 

13 A The evidence let in by the pro- 
secution to prove the guilt of the respon- 
dent can be analysed under four heads, 
Tme first category of evidence relates to 
that which was alleged to have happen 
ed on 1&-6-1964 in the room of the res- 
pondent in the office of the Municipality 
m Agartala There is no dispute that the 
respondent seized 8 tins of mustard oil 
weighing 17 to 18 seers, 2 maunds of 
turmeric and 5 seers of coconut oil on 
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11-5-1964 from the grocery shop of P. W. 
4 (Sachindra Chandra Datta) the com- 
plainant and purchased a sample of mus- 
tard oil as can be seen from Exts. P-7 
and P-8 and that he kept the seized arti- 
cles in the custody of P. W. 4 (Sachindra 
Chandra Datta) There is also no dispute 
that on 17-6-1964 the respondent again 
visited the shop of P. W. 4 (Sachindra 
Chandra Datta) and seized sample of tur- 
meric as can be seen from Ext. P-9. 
P. Ws 4 (Sachindra Chandra Datta) and 
6 (Nam Gopal Datta) speak to the seizure 
and the respondent admits the same. But, 
according to the prosecution, on 17-6- 
1964, when P. W. 4 (Sachindra Chandra 
Datta) requested the respondent to release 
the seized commodities, the respondent 
asked P W. 4 (Sachindra Chandra Datta) 
the complainant to see him in his room 
in the office of Agartala Municipality, 
that accordingly, on 17-6-1964 P. W 4 
(Sachindra Chandra Datta) went to the 
office, that in the office he met P W 15 
(Birendra Chandra Banik) and told him 
that_ he had come to the office in con- 
nection with the seized articles, that later 
on he saw the respondent in his room and 
that in the room the bargain was struck 
for payment of bribe money of Rupees 
250/-, which the respondent promised to 
pay after some days 

The prosecution thus alleges that the 
bargain took place in the room of the 
respondent in the office of the Municipa- 
lity in Agartala on 17-6-1964. To prove 
the bargain there is only the evidence 
of P. w. 4 (Sachindra Chandra Datta). It 
is correct to state that in such matters 
it is unnatural that a bargain for pay- 
ment of bribe would take place in the 
presence of witnesses But, there are 
very material circumstances, winch throw 
doubt on the evidence of P. W. 4 {Sachin- 
dra Chandra Datta). Firstly, he never 
mentioned in Ext. P-1/1 the petition filed 
by him before P. W. 8 S. P that there 
was such a bargain on 17-6-1964 Second- 
ly, the evidence of P. W. 8 S. P., who 
questioned P. W. 4 (Sachindra Chandra 
Hatta) at about 8 AM. on 24-6-1964 also 
does not show that he was informed that 
there was any such bargain between the 
respondent and P W. 4 (Sachindra Chan- 
dra Datta) on 18-6-1964. Thirdly, even 
when P. W. 1 Dy. S. P„ S B. recorded 
Ext P-10/3 statement of P. W. 4 (Sachin- 
dra Chandra Datta) before the trap the 
latter never told him that there was a 
bargain between him and the respondent 
m the room of the respondent in the 
office in Agartala Municipality on 18-6- 
1964. Thus, the consistent absence of this 
material allegation in Exts P-1/1 and 
P-10/3 and before P, W. 8 S. P. clearly 
shows that this was an afterthought. 

Again, even the evidence of P. W. 15 
(Birendra Chandra Banik) that he met 


P. W. 4 (Sachindra Chandra Datta) in the 
Agartala Municipal office on 18-6-1964 is 
also doubtful For, not only is the name 
of P. W. 15 (Birendra Chandra Banik) not 
found in Exts P-l/l and P-10/3 but also 
the evidence of P. W. 15 (Birendra Chan- 
dra Banik) shows that it cannot be relied 
upon. P. W. 17 (Santi Ranjan Bardhan) 
the Investigating Officer examined him on 
31-7-1964, though he took over the charge 
of investigation on 14-7-1964 according to 
his evidence Besides, P W. 17 (Santi- 
Ranjan Bardhan) recorded the statement 
under section 161 Cr. P. C , that P, W. 15 
(Birendra Chandra Banik) met P W 4 
(Sachindra Chandra Datta) m the Muni- 
cipal office on 18-7-1964 and not on 18- 
6-1964. P. W. 15 (Birendra Chandra 
Banik) denied having stated before P W. 
17 (Santi Ranjan Bardhan) that he met 
P. W. 4 (Sachindra Chandra Datta) in the 
Municipal office on 18-7-1964 Accord- 
ing to P W 17 (Santi Ranjan Bardhan) 
he wrongly mentioned the date of 18-6- 
1964 as 18-7-1964. At any rate, it is not 
the case of the prosecution that P W 15 
(Birendra Chandra Banik) was also pre- 
sent along with P. W 4 (Sachindra Chan- 
dra Datta) when the bargain for payment 
of bribe was struck 

In view of the fact that the evidence 
of P. W. 4 (Sachindra Chandra Datta) is 
contradicted by Exts. P-l/l and P-10/3 
no reliance can be placed on the evi- 
dence of P. Ws 4 (Sachindra Chandra 
Datta) and 15 (Birendra Chandra Banik). 

14, The second category of evidence 
relates to the case of the prosecution that 
on 23-6-1964 P. W. 4 (Sachindra Chandra 
Datta) the complainant and P W. 5 (Sunil 
Chandra Banik) of Battala Bazar were 
going to Battala Choumoham. that there 
the respondent called P. W. 4 (Sachindra 
Chandra Datta), that P. W 4 (Sachindra 
Chandra Datta) went to meet him, while 
P. W. 5 (Sunil Chandra Banik) went 
away and that the respondent ask- 
ed P. W. 4 (Sachindra Chandra Datta) 
about the payment of the bribe 
money agreed upon on 18-6-1964, that 
P. W. 4 (Sachindra Chandra Datta) told 
him that he did not have the money and 
promised to pay it on the next day and 
that the respondent fixed the venue at a 
fruit stall near Kaman Choumohani as 
the place where he should pay the bribe 
money. Here again, there is only the 
evidence of P. W. 4 (Sachindra Chandra 
Datta) to prove the talks, alleged to nave 
taken place between him and the respon- 
dent. Of course, the general evidence of 
his brother P. TV. 6 (Nani Gopal Datta) 
to whom P. W. 4 (Sachindra Chandra 
Datta) was alleged to have narrated^ the 
story is of no weight because P. W. 6 
(Nani Gopal Datta) is not an eye-witness. 

It is pertinent to note that P W. 4 (Sachin- 
dra Chandra Datta) did not mention this 
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.important aspect of the case in Ext P-l/l 
Nor did he mention this to P W 8 the 
-S P on 24-6 1964 Nor was this dis- 
closed by him to P W 1 the Dy S P 
-in Ext P-10/3 statement recorded by 
P W 1 Dy S P 

So here again the consistent absence 
of such an important and material aspect 
of the prosecution version in Exts P-l/l 
-and P-10/3 and before P W 8 the S p 
throws suspicion over the case of the 
prosecution. The evidence of P W 5 
<Suml Chandra Banik) is not of much avail 
-except to show that at dusk time on 22 

6- 1964 be saw the respondent and that 
P W 4 (Sachindra Chandra Datta) went 
■and tailed with him But even P W 5 
(Sunil Chandra Barnk) is not an indepen- 
dent witness He was examined by 
P W 17 (Santi Ran] an Bardhan) on 16- 

7- 1961 It was suggested to P W 5 
(Sunil Chandra Banik) that the respon 
•dent seized coloured rice from the shop 
oi his brother Gopal Barnk that the same 
"v as destroyed under the orders of the 
'SOM and that therefore P W 5 
(Sunil Chandra Banik) w as lmmically dis- 
posed towards the respondent P W 5 
(Sunil Chandra Banik) denied that any 
such thing had happened to his know 
ledge But P W 13 (Rabindra Kumar 
•Ghosh) the Administrator of Agartala 
Municipality admitted in his cross-exa- 
mination that the respondent seized 
coloured nee from the said shop and that 
Ihe same was destroyed Though P W 5 
(Sunil Chandra Banik) stated that he and 
his brother were living separately he 
-admitted that both of them jointly pur 
•chased one house 

So his denial only shows that he is not 
-a witness of truth As such even this 
aspect of the case of the prosecution has 
■not been proved beyond reasonable doubt 

15 The third aspect of the case is that 
after P W 4 (Sachindra Chandra Datta) 
the complainant went to Kaman Chou 
-naham. the other witnesses namely P 
Ws 1 (Dy S P) 2 (S I) 3 (S I) 9 
(Si) 11 (C I) and 12 (LTpendra Chan- 
•dra Paul) a resident of Nandannagar took 
-their stand by spreading themselves in 
Kaman Choumoham that within a short 
time the respondent came in a ncl shaw 
that he got down from the nckshaw at 
the place where P W 4 (Sachindra Chan 
-dra Datta) was standing that P W 4 
fSachindra Datta) and the respondent 
proceeded towards a fruit stall that the 
re pondent asked P W 4 (Sachindra 
Chandra Datta) to pay him the bribe 
that P W 4 (Sachindra Chandra Datta) 
handed over Exts M-l to M-25 in one 
bundle that tne respondent put the bun 
■die in the breast pocket of his shirt and 
•that the respondent asked him to meet 
hra on the next day All these witnesses 
stated that they raw P W 4 (Sachindra 
Chardra Datta) handing over Exts M-l 


to M-25 to the respondent and the res- 
pondent putting the bundle m his pocket 

As rightly pointed out by the learned 
trial Judge except the interested testi 
mony of P W 4 (Sachindra Chandra 
Datta) there is no other evidence to show 
that the respondent a*ked F W 4 (Sa^h 
indra Chandra Datta) in front of the 
fruit stall to pay him the bribe money 
and that after payment of the money the 
respondent asked P W 4 (Sachindra 
Chandra Datta) to meet him on the next 
day The learned Special Judge points 
out that P Ws 2 3 9 and II are all 
police officers who were specially called 
by P W 1 the Dy S P to assist him 
that they were all nothing but partisan 
witnesses and that their evidence cannot 
be relied upon without independent cor 
roboration He relied on 1954 Cr LJ 
910 =(AIR 1954 SC 322) But it is not 
correct to state that a police officer should 
be disbelieved simply because he figures 
as a witness provided his evidence M 
reliable and credible Ram Sarup Charan 
Singh v The State 1967 Cr LJ 744 •= 
(AIR 1967 Delhi 26) Kesho Parshad v 
State 1967 Cr LJ 1138 = (AIR 1967 
Delhi 51) and Ganpat Singh v The State, 
1967 Cr LJ 121 - (AIR 1967 Raj 10) 
The learned Special Judge discussed their 
evidence to scrutinize whether their evi 
dence is believable and pointed out a 
number of discrepancies in their evidence 
Besides the discrepancies pointed out by 
him there are other circumstances io 
their evidence which show that they were 
only too enthusiastic to support the pro- 
secution version 

While P W 3 the S I (Kamal Das 
Gupta ) stated that he witnessed the entire 
transaction including the search proceed- 
ings yet he deposed in the cross examina- 
tion that he did not attest Ext P-4 the 
seizure list prepared by P W 1 Dy S 
P when txts Ml to M25 were seized by 
P W 1 Dy S P P W 9 (Nirmal Kumar 
Majumder) asserted that he was an eye- 
witness to the payment of the bribe 
money by P W 4 (Sachindra Chandra 
Datta) to the respondent But in the 
cross examination he stated that he did 
not mention in the general diary main 
tained by him in Kotwali P S that he 
had seen the payment of the bribe by 
P W 4 (Sachindra Chandra Datta) to the 
respondent and that the respondent pro- 
duced Exts Ml to M25 from the breast 
pocket of his shirt in the course of the 
search proceedings P W 1 theDy S P 
stated that in hi9 case diary he mentioned 
the name of P W 11 theC I only as the 
police officer who accompanied him t* 
Kamanchoumoham So this casts doubt 
over the evidence of the other police 
official witnesses Regarding P W 13 
(Rabmdra Kumar Ghosh) who is the 
only non-police official witness as right 
ly observed by the tnal Judge the 
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circumstances under which he was pre- 
sent were shrouded in mystery. 

According to him, he had gone to the 
■Kotwali police station on that day and 
waited for two hours to meet a relation 
-of his namely, Harendra Paul But, he 
•did not state why he asked Harendra Paul 
to meet him in the Kotwali police sta- 
tion Strangely enough, he deposed that 
lie did not meet Harendra Paul since 
then. Then according to him, he accom- 
panied the police officers from the kot- 
wali police station without knowing where 
they were going According to the res- 
pondent. this witness P W. 14 (Sukh- 
-endu Bikash Paul) is a police informant. 
The circumstances which further belie 
-and improbabihse their evidence and the 
prosecution case will be presently referr- 
ed to. 

16. The fourth category of evidence 
relates to the search proceedings. It is 
the case of the prosecution that after 
P W 1 the Dy. S P. confronted the res- 
pondent with Ext P-3 search warrant 
and took him to the neighbouring Agar- 
tala Pharmacy, on search Exts M-l to 
M-25 were removed by the respondent 
from his breast pocket and that P. W 1 
the Dy. S P. seized the same under Ext. 
P-4 search list Besides the police wit- 
nesses and P. W 12 (Upendra Chandra 
Paul) already referred to, P W. 14 (Suk- 
hendu Bikash Paul) the proprietor of the 
Pharmacy also deposed to the seizure of 
Exts. M-l to M-25 from the respondent. 
P W 14 (Sukhendu Bikash Paul) con- 
tradicted the other witnesses by stating 
that the currency notes were in three 
separate parts and that they were lying 
with certain papers when they were re- 
moved from the pocket of the respon- 
dent He was treated as hostile and cross 
examined by the prosecution 

17. But, there are the following cir- 
cumstances which throw doubt over the 
evidence of P Ws 1 to 4 (Dy. S P , 
Swadesh Raman Paul, Kamal Das Gupta 
end Sachindra Chandra Datta), 9 (Nirmal 
"Kumar Maiumder), 11 (Ramanui Bhata- 
cherjee) and 12 (Upendra Chandra Paul) 
who deposed that they saw P. W. 4 
(Sachindra Chandra Datta) handing over 
Exts Ml to M25 to the respondent and that 
they further saw the respondent putting 
the bundle into his breast pocket. 

(i) It is their consistent evidence that 
immediately after P W. 4 (Sachindra 
'Chandra Datta) handed over Exts. Ml to 
M25 to the respondent, he quickly moved 
■away and that within about one .minute 
the police officers swooped on him. If 
really there was regular bargain between 
the respondent and P. W. 4 (Sachindra 
Datta) for the payment of the bribe 
money and if the respondent voluntarily 
accepted the same, then there was no 
need for P W. 4 (Sachindra Chandra 
Datta) to quickly move away immediate- 
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ly after he was alleged to have handed 
over Exts Ml to M25 to the respondent 
He would have waited for some time to 
see whether the trap succeeded or not. 
His conduct in running away immediate- 
ly after he was alleged to have handed 
over the money to the respondent was 
not explained by the prosecution and, as 
rightly pointed out by the learned trial 
Judge, P. W 4 (Sachindra Chandra Datta) 
must have run away in apprehension of 
being confronted by the respondent with 
his case that P W. 4 (Sachindra Chandra 
Datta) inserted the money in his pocket 
under a false pretext 

(li) Secondly, none of the eye-witnesses 
was examined by P. W. 17 (Santi Ranjan 
Bardhan) until after 14-7-1964, although 
the occurrence took place on 23-6-1964. 
Though according to P. W. 1 Dy S P , 
he filed a memo on 2-7-1964 before P. 
W. 8 S P. requesting him to make over 
the charge of investigation to some other 
police officer, that paper was not filed 
into the Court On the other hand, P. W. 
17 (Santi Ranian Bardhan) simply stated 
that he took over charge on 14-7-1964 
from P. W. 1 Monoranjan Bhattacheriee, 
Dy S P. Until 14-7-1954 P W 1 Mono- 
ran)an Bhattacherjee, Dy. S P. must be 
held to have been in charge of the inves- 
tigation and he examined only one wit- 
ness by that date So, the non-examina- 
tion of the eye-witnesses was cer- 
tainly fraught with mischievous possi- 
bilities and they might have taken advan- 
tage of the delay to make uniform state- 
ments before P. W. 17 (Santi Ranian 
Bardhan) after mutual consultation. More 
so is the possibility in view of the evi- 
dence of P. W. 1 the Dy S P that his 
case diary disclosed that only one police 
officer viz P. W. 11 the C I accompani- 
ed him to lay the trap. 

(ni) Thirdly, it is improbable that the 
respondent would have fixed a public place 
near a fruit stall in a crowded locality 
like Kaman Choumohani as the venue for 
the payment of the bribe money to him. 

(iv) Fourthly, while according to P. W. 
14 (Sukhendu Bikash Pauli the money 
was in three separate bundles, the other 
witnesses stated that the currency notes 
were m a single bundle According to 
P. W. 14 (Sukhendu Bikash Paul) there 
were also some papers along with the 
bundles. The prosecution produced Ext. 
P-11 envelope in which Exts M-l to 
M-25 were said to have been preserved 
by P W 16 (Chitta Ranian Bhattacher- 
jee), A. S I. in the police station. Ac- 
cording to him, he entered the seized 
money in the Malkhana register Ext P-18 
as per Ext P-18/l and preserved the 
money in Ext. P-11 Also, he further 
stated that he received five papers on 1- 
8-1964 and put them in Ext P-12 enve- 
lope after making an entry as per Ext. 
P-18/2. Thus, he explained away the pre- 
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sence of Exts P 11 and P 12 envelopes 
But in the cross examination he stated 
that he did not mention anywhere that 
he kept the current notes in an enve 
lope that Ext P 11 envelope was not 
supplied by the Government and that it 
is a private one Accordin'* to P W 9 
(Nirmal Kumar Majumdar) S I of Police 
the articles in the Malkhana v.ere preserv- 
ed in envelopes purchased by the office 
unless the c ame had been supplied by the 
P W D and whenever envelopes were 
purchased an account in respect thereof 
had to be maintained The prosecution 
did not produce any account to show that 
the envelopes in question were purchas- 
ed bj P W 16 (Chitta Ranjan Bhattach°r 
jee) At any rate the evidence of P W 
14 (Sukhendu Bikash Paul) that the three 
bundles were mixed with papers shows 
that the v ersion of the respondent that 
P W 4 (Sachmdra Chandra Datta) insert 
ed something in ms pocket «tating that 
he had a letter for him appears to be 
probable 

(v) Fifthly almost immediately after 
the occurrence took place the respondent 
came forward with his version that P 
W 4 (Sachmdra Chandra Datta) played 
mischief. P W 14 (Sukhendu Bikash 
Paul) admitted in his cross-examination 
that after the search was over the res- 
pondent stated that somebody had put 
something inside his pocl et So th“ res 
pondent came forward with his ca.e 
within a few minutes after the occurrence 
to or pLce Again P W 11 the Circle 
Inspector admitted that when P W 1 
the Dy S P showed the search war 
rant to the respondent in Agartala Phar- 
macy the respondent muttered that some- 
body had out something into his pocket 
Even P W 1 the Dy S P admitted m 
his crous examination that at about 11 
P ’1 when he interrogated the respon 
dent the latter stated that when he was 
taking betel from the betel shop P W 4 
{S&dtindrs Chandra Datta} told bus that 
he had a letter for the respondent and 
introduced the letter into his breast 
pocket and left thd place very quid ly 
but that he had put money into bis 
pocket and that the respondent raised 
hue and cry So even though the re*»- 
pondent did not examine any person from 
the cro\ d it is clear that the respondent 
eet up his case immediately after the inci 
dent took place and this is a strong rea 
son for thinking that his defence was 
very likely to have be'm true Vide 
Bhagat Ram v State of Punjab 1954 
Cr L J 1645 - (AIR 19o4 SC 621) 

(vi) Th*> sixth circumstance is that P 
W 13 (Rabindra Kumar Ghosh) admi** 
ed in his cross-examination that after the 
respondent was appointed as Food Ins 
pector the income of the Municipality 
from the fees from licenses granted to 
the dealers in nee increased to some ex 


tent So it 13 evident that the respon 
dent must have been discharging duties 
strictly and must have therefore incurred 
the displeasure of the grocery shop- 
keepers 

(vu) Last but not the least the evl 
dence of P W 13 (Rabindra Kumar 
Ghosh) shows that the respondent inti 
mated to him about the seizure of the 
commodities made by him and about the 
samples tal en by him both on 11 5 1954 
and 17 6 1964 according to the rules and 
the Prevention of Food Adulteration Act 
Ext D 4 '•hows that the respondent sent 
the samples to the Public Analyst for 
analysis P W 13 further stated that the 
respondent had no power to release any 
article seized by him for the purpose of 
taking 'amples for chemical examination 
except with the permission of the 
Administrator or the Magistrate In such 
a ca c e it is highly improbable that the 
respondent would have demanded pay 
ment of bribe promising to release the 
seized articles 

18 The learned Counsel for the ap- 
pellant contended that the fact that 
Exts M 1 to M 25 were seized from the 
pocket of the respondent raises a pre- 
sumption under Section 4 (1) of the Pre- 
vention of Corruption Act and tlat the 
burden lay upon the re pondent to prove 
that the money was not bribe money He 
relied on Dhanvantrai Balwantrai Desii 
v State of Maharashtra (1964) 1 Cr LJ 
437 = (AIR 1964 SC 575) in support of 
his contention In that case it was held 
that in order to raise the presumption 
under Section 4 (1) of the said Act th*- 
prosecution has to prove that the accus 
ed person received a gratification oth»r 
than legal remuneration and that when 
It is so proved the presumption is raised 
In the present case there is no proof 
that the respondent accepted Exts M I 
to M 2d as illicit gratification But the 
respondents contention that the mon°y 
was put into his pocket by P W 4 
(Sachmdra Chandra Datta) under a false 
pretext is more probable than the case of 
the prosecution So no such presump- 
tion can be raised But even if such a 
presumption arises it is sufficiently 
rebutted The rebuttal need not be by 
direct evidence If there are circumstan 
ces v hich show that the pro'ecution ver 
sion is not correct then the presumption 
is sufficiently rebutted Vide V D Jhm 
gan v State of Uttar Pradesh 1966 Cr 
LJ 13a7 - (AIR 1966 SC 1762) 

It \/as held that the burden of proof 
lying upon the accused under section 4 
(I) of the Act will be discharged if he 
establishes his case by a preponderance 
of probability as is done by a party n 
civil proceedings and that it is not neces- 
sary that he should establish his case bv 
the test of proof beyond reasonable doubt 
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19. Thus, the case of the prosecution 
is highly doubtful and was rightly reject- 
ed by the lower Court I find point (I) 
in the negative. 

POINT (II). 

20. The evidence of P. W 13 (Rabin- 
dra Kumar Ghosh) the Administrator of 
Agartala Municipality is that the Agar- 
tala Municipality was superseded with 
effect from 25-4-1955, that the Chief 
Commissioner, Tripura assumed all the 
powers of the Chairman and the Com- 
missioners of the Municipality, that the 
supersession was made according to the 
Tripura Municipal Act (Bengal Act XV 
of 1932) that since 15-8-1961 the Bengal 
Municipal Act is in force m Tripura in 
the place of Tripura Municipal Act (Act 
2 of 1349 T. E ) and that the Chief Com- 
missioner appointed the District Magis- 
trate, Tripura as the Administrator of 
Agartala Municipality He further stated 
that the respondent was appointed as 
Sanitary Inspector on 6-2-1963 in Agar- 
tala Municipality, that P W 13 (Rabin- 
dra Kumar Ghosh) himself appointed him 
with the approval of Shn L B Thanga, 
the then Administrator of Agartala Muni- 
cipality, that the Chief Commissioner em- 
powered him by Ext D-8 notification in 
the official gazette to exercise the powers 
of Food Inspector under the Prevention 
of Food Adulteration Act, 1954 within the 
local municipal area of Agartala and that, 
therefore, after perusing the papers, he 
gave sanction Ext. P-13 under section 6 
<1) (c) of the Prevention of Corruption 
Act, 1947 to prosecute the respondent 

The trial Judge held that as the Chief 
Commissioner appointed the respondent 
as Food Inspector under Ext. D-8 noti- 
fication, the sanction should have been 
given by the Chief Commissioner and 
not by P W 13 (Rabindra Kumar Ghosh) 
Under section 292 of the repealed Tripura 
Municipal Act the Minister concerned 
had the power to supersede. Municipal 
Commissioners in case of their incompe- 
tency, default or abuse of powers Sec- 
tion 293 of the said Act laid down a num- 
ber of consequences which followed the 
order of supersession and empowered the 
Minister to exercise the powers of the 
Chairman and the Councillors of the 
Municipality. The corresponding sections 
are sections 553 and 554 in the Bengal 
Municipal Act, 1932 Under section 553 
the State Government has the right to 
supersede the Commissioners under the 
circumstances mentioned therein Sec- 
tion 554 lays down that all the powers 
and duties of the Chairman and the Com- 
missioners may be exercised by suen 
person as the State Government may 
direct 

In the present case the Chief Commis- 
sioner representing the Union . Territory 
of Agartala appointed the District Magis- 
trate, Tripura as the Administrator or 


Agartala Municipality. So, the latter was 
competent to exercise all the powers of 
the Chairman and the Councillors of the 
superseded Municipality. Under S 66 of 
the Bengal Municipal Act the Administra- 
tor appointed by the Chief Commissioner 
had the power to appoint the respondent 
as Sanitary Inspector. Under section 9 
of the Prevention of Food Adulteration 
Act the Central Government or the local 
Government can appoint a Food Inspec- 
tor by notification in the official gazette 
if the qualifications of the Food Inspec- 
tor as laid down in rule 8 of the Preven- 
tion of Food Adulteration Rules. 1955 are 
satisfied This is only in the nature of 
delegation of power to a Sanitary Ins- 
pector. Under section 15 of the General 
Clauses Act Sanitary Inspectors would be 
deemed to be a class of officers general- 
ly by their official title in the sense in 
which it was used in section 39 of the 
Cr. P C As such, Sanitary Inspectors can 
be appointed by virtue of their office and 
it is not necessary that their appoint- 
ments should be made by their names. 
Vide note 8 at page 49 of Prevention of 
Food Adulteration Act and Rules by H. 
B Shrivastava, 1965 edition and also 
Public Prosecutor (AP) v N Sriram- 
bhadrayya, 1960 Cr LJ 569 = (AIR 1960 
Andh Pra 282) So, the respondent was 
appointed as Food Inspector by virtue 
of his office as Sanitary Inspector and as 
such P. W. 13 (Rabindra Kumar Ghosh) 
could be said to be competent to give the 
sanction 

21. The learned Counsel for the res- 
pondent contended that under section 67 
of the Bengal Municipal Act the State 
Government may require the Commis- 
sioners of any Municipality to appoint 
an executive officer, a Secretary, an En- 
gineer, a Health Officer and one or 
more Sanitary Inspectors, that under 
sub-section (5) of section 67 they can 
be removed subject to confirmation by 
the Government, but that under S 544 
of the said Act, the State Government 
can delegate to the District Magistrate 
nnv of the powers vested in the State 
Government except those under Ss 6, 8, 
13, 15, 17, 67, 135 second proviso, 285, 
548. 549, 550, 552 and 553 of the Act, that 
thus the State Government has no power 
to delegate its authority under S 67 of 
the Act to the Commissioners and that, 
therefore, P W. 13 (Rabindra Kumar 
Ghosh) had no power to appoint the res- 
pondent as Sanitary Inspector Section 67 
of the Act empowers the State Govern- 
ment (if it so desires) to call upon the 
Commissioners of any Municipality to 
appoint the officers mentioned therein 

But. the Chairman of the Municipality 
and P. W 13 (Rabindra Kumar Ghosh) 
who stepped into his shoes could validly 
appoint the respondent as Sanitary Ins- 
pector under section 66 of the Act The 
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provisions of Sections 66 and 67 of the 
Act are mutually exclusive The mere 
delegation of pow ers to the respondent to 
be exercised as Food Inspector does not 
take away the powe~ of the respondent 
to dismiss him As can be seen from 
Mahesh Prasad v State of Uttar D radesh 
AIR 1955 SC 70 it is enough that the re- 
moving authority is of the same rank or 
grade as the authority who has appoint- 
ed the public servant So I do not think 
that the sanction Ext P-13 given by P 
IW 13 (Rabindra Kumar Ghosh) is 
/illegal 

22 The trial Judge again held that 
P W 13 (Rabindra Kumar Ghosh) did 
no* peruse all the documents and give 
his sanction and that therefore Ext P 13 
is not a valid sanction In Gokulchand 
Dwarkadas v The King AIR 1948 PC 
82 and Jaswant Singh v State of Punjab 
AIR 1958 SC 124 it was held that the 
papers must be studied properly by the 
competent authority before the sanction 
is granted The evidence of P W 13 
(Rabindra Kumar Ghosh) in the cross- 
examination shows that all the state- 
ments recorded by P W 17 (Santi Ranjan 
Bardban) were placed before him that 
he perused all the relevant records and 
that he gave the sanction There is no 
reason for disbelieving him 

23 At any rate the question of vali- 
dity of sanction need not be pursued it 
length in view of my finding that the 
prosecution did not make out its case 
against the respondent I find point (II) 
in the affirmative 

24 In the result the appeal fails and 
Is accordingly dismissed 

Appeal dismissed. 
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Criminal Ref No 225 of 19S7 D / 80 9 
1968 

(A) Evidence Act (1872) S 9 — Test 
identiiication parade — Purpose and 
value of — It is not substantive piece of 
evidence — It is merely a step in inves 
ligation of crime and it is entirely up to 
investigating agency to decide as to 
whether it would hold a test parade or 
not and if it decides to hold, venue for 
it — Proceedings are not subject to direc 
tions by a Court 


Tbs identification proceedings conducted 
before eubmisa on of a charge sheet aguost an 
accu ed is m°rely a step in the process of m 
vesli^a'ion of a crime When witnesses claim- 
that they bad marked tho features of an 
accused during tho commission of a crime the 
prosecution has to ascertain whether the said 
claim is correct or incorrect It is merely for 
tbia purpose that the love ligating agency 
puts up an eocueed at a teat identification 
parade If the witne *ea fail to identify an 
a^cu^od at the tc 3 t identification parade and 
there is no other evidence connecting the 
accused with the crime the officer in Obarge 
of the police station or the investigating Officer 
has to release the accus d under S 109, 
Criminal P C and submit a final report undor 
8 17S (l) Criminal P C Identification c! an 
accused at a test identification parade i» not a 
substantive pie e of evidence and consequently 
identification proceedmge are not eubjetto 
directions by a Court The substantive evidence 
agaicot an accused ie only his identification by 
the witnesses in Court and the record of the- 
te j t identi ^cation proceedings can be utilised 
only for the purpose of corroborating or con- 
tradicting the witnes °s who identify the 
accused m Oourt AIR 1951 All 475 Rel cn 
(Paras 9 10) 

The holding cf a test identification parnde 
is merely a step in thoinve tigation of aonme 
and it is entirely up to the inve tigatmg agency 
to decide os to whether it wcnld hold a test 
identification parade or not and if it decides 
to does tfco venue for it AIR 1968 S 0 117 fc 
AIR 1968 8 C 447 Rel on (Para 11) 

(B) Criminal P C (189o) Ss 167 <2)„ 
344 — Erpiry of 15 days mentioned in 
S 167 (2) — Investigation not completed— 
It is only Magistrate having jurisdiction 
to take cognizance of offence can remand 
accused to custody in exercise of powers 
under S 344 AIR 1955 All 521, Ref 

(Para 12) 

(C) Prisoners (Attendance in Courts) 

Act (1955), S3 — Provisions of the Act 
apply only after charge sheet has been 
submitted and Court has taken cognizance 
of case (Para 15) 

Cases Referred Chronological Paras 
(1968) AIP 19G8 8 O 117 (V 65) 

(1967) 8 8 C R 668, Abhmandan Jba 
v Dtnseh Mi*ra 11 

(1965) Cri Mis Ca-o No 8259 of 
13CID/8 2 19C5 1967 All WR 

(II C) 419 Kailash Chindra v State 5 10 
(1963) AIR 1963 S O 447 (V 50) 

19*3 (1) Cn L J Sll State of West 
Bergs! v 8 N Basak 11 

(1963) On Revn No 280 of 1963 
D/ 22 8 1903 (All) Mahendra Singh 
v State 5 
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(1955) AIR 1955 All 521 (V 42) : 

1955 Cri L .1 1305, Dukhi v. State 12 
(1951) AIR 1951 All 475 (V 38): 1951 
All L J 437, Stare v. Ghulam Mobi- 
uddra 9 

(1945) AIR 1945 P C IS (V 32) : 46 
Cri L J 413, King Emperor v. Nazir 
Ahmad 11 

A. G. A., for Applicant; P. C. Chaturvedi, 
for Opposite Party 

YASHODA NANDAN. J. — This esse has 
come up before us on a reference made by a 
learned single Judge ot this Court because m 
his opinion there is a conflict between the deci- 
sions of two learned single Judges of this Court 
on the question of law arising for considera- 
tion. 

2. The relevant facta giving rise to this 
referene are that Raghura] Singh wa3 wanted 
in connection with a cognizable offence 
alleged to have been committed m Moballa 
Akbarabad, Casba and Police Station Seba- 
wan, District Btidaun. The offence ia alleged to 
have been committed on the 10th May, 1966. 
In August, 1966, Raghura] Singh was arrested 
in district Bulandehahr and was produced 
before the Additional Distret Mag-strste (J), 
Bulandshabr, under S. 167 (1), Criminal P. C. 
It appears that a report was made thae the 
prosecution intended to put up Eagburaj Singh 
for identification at a test identification 
parade The learned Additional District Magis- 
trate (J), Bulandshabr passed an order under 
S. 167 (2), Criminal P. C. authorising the 
further detention of Eagburaj Singh. Raghu- 
raj Singh then filed an application befors the 
Additional District Magistrate, Bulandshabr, 
stating that he had an apprehension that if 
he was Eent to Badann he would be shown to 
the Witnesses and he consequently prayed that 
his identification be conducted at Bulandshabr 
and be te transmitted to Bedauu only there- 
after. The Additional District Magistrate (J), 
Bulandshabr, considered the prater of Rsguu- 
raj Smgh as reasonable and ordered that Ins 
identification proceedings be held at Bnland- 
shahr and that he should be sent to Bndaun 
only thereafter. This order was communicated 
to the Superintendent of Police, Bndaun, for 
taking necessary action for conducting the 
identification proceedings of Eagburaj Singh 
at Bulandehahr. 

3. Instead of holding identification pro- 
ceedings of Rsghnrsj Smgh at Bnlandshahr, 
an application wub made on behalf of the State 
before the Additional District Magistrate (J), 
Budaun, for an order of transfer of the accused 
to Budann Jail. It was alleged m this appli- 
cation that the witnesses, who were to take 
part m the identification proceedings, were 
Pot prepared to go to Bulandshabr and the 


police had no power to compel them to do so- 
The Additional Distnot Magistrate (J), Budaun, 
allowed the application and intimated to the 
Additional District Magistrate (J) Bnlandshahr, 
that as the witnesses were reluecfant to go to 
Bnlandshahr the accused be transferred to 
Bndaun Jail. However, the Additional District 
Magistrate (J) Bulandshahr, intimated to the 
Additional District Magistrate (J), Budaun, 
that since he had already parsed an order fan- 
detention of the acoused at Bulandshabr, he 
could not change it and consequently could 
not order the transfer of the accused to 
Budaun Jail. 

4. The Suparmtsndont, District Jail, Bulan- 
dsbahr, had also been asked by the Additional 
District Magistrate (J) Budaun. through a 
warrant and order undGr S. 8 of the PnsonerB 
(Attendance in Courts) Act, 1955, to forward 
the accused to his Court. But in view of an 
order to the contrary passed fay the Additional 
District Magistrate (J), Bulandshabr, the 
Superintendent, District Jail, Bnlsndshshr 
expressed his inability to comply with the 
order of the Additional D'S'riet Magistrate (J), 
Budaun. 

5. Meanwhile Raghursj Smgh applied fur 
bail to the Se sions Judge, Bulandshabr. It 
appears that the State Counsel made a state- 
ment that identification proceedings of Ragbn- 
raj Singh would be held within a month and 
consequently on the 6th February, 1967, the 
learned Sessions Judge, Bnlandshahr, passed 
an order directing that the application for bail 
be put up Bfter a month. On tb6 Oth March, 
1967, tb9 bail application again came np for 
consideration before the Sessions Judge, 
Bulandshabr and on that date he directed that 
the application be put up for bearing on tbo 
15tb March, It 67. But it was on the 16:b 
March, 1967, that the application actually 
came up for bearing before the learned Ses- 
sions Judge, Bulandshabr. It was urged by 
the State that Raghuraj Singh should not be 
released on bail because he was to be put up 
for identification at a test identification parade. 
It wa3 further urged on behalf of the State 
that identification proceedings of Raghuraj 
Smgh could not be held at Bulandshahr and 
the attention of the learned Sessions Judge 
was invited to a decision by Satish Chandra, 

J in Kailash Chandra v. State, Cn. Misc. Case 
No. 8259 of 1964 D/- 8-2-1965 (All) in which 
the learned Judge had taken the view that an 
accused person had no right to demand his 
identification, much less a right to demGnd 
that the identification should beheld at a parti, 
cular place. The learned Sessions Judge 
distinguished the decision m Kailash Chandra 
(supra) on the ground that while in the case 
decided by Satish Chandra, J. the accused had 
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surrendered id Conti and had himself demanded 
io fee put up for identification in the pre°ent 
case Ragburaj Singh bad Dot surrendered but 
bad been arrested and be did cot himself de 
mand identification but it was the prosecution 
which desired to put him np for identification 
The distinction drawn by the learned Seanona 
Judge between the present caee and the decision 
in Kailash Chandra (eupra) la absolutely with 
ont any foundation The learned Sessions 
Judge placing reliance on a decision of one of 
o3 in Mabendra Singh v State Cri Revn 
■No 280 of 1963 D / 22 8 1963 (All) ordered 
that the prosecution should arrange for hold 
mg identification proceedings of Baghuraj 
Smgh at BalandJiabr within one mouth from 
the ICth March 1967 and that after the 
expiry of one montb the quo tion of granting 
bail co r ld be considered by him The apphca 
tion for bail made by the applicant waa 
rejected but the learned Sosa ons Judge ordered 
-that the alcatel could make another applies 
tion for tail after one montb 

6 On the 17th March 19G7i the learned 
Seasons Judge Bulandshahr pa sed an order 
•apparently on the application for bail made by 
Raghnraj Smgh that Raeburn] Singh was not 
•to be transferred to Budaun Jail tilt further 
orders After the expiry of one month Baghn 
raj Smgh applied afresh for release on bail 
and ultimately on tb6 22nd May 1967 the 
learned Sessions Judge pa« ed an order that 
•umco the State did not want to have identifi 
cation proceedings at Bnlandehahr and the 
accnsed could not be kept in jail indefinitely, 
be be released on kail It seems that an under 
taking waa given by Baghnraj Singh that 
■after coming ont of the jail be wonld not tike 
the plea that the witneesej had the opportunity 
of seeing him 

7 In the meantime on 7th May 1967 
-the Assistant Pnblic Prosecutor made an nppli 
cation before the Additional D strict Msgis 
trate (J) Budaun, alleging that the Additional 
District Magistrate (J) Bulandshahr had no 
power to take cognizance of the case against 
Bsghura] Smgh accnsed that he could pass an 
order of remand only for a fortnight under 
S 167, Criminal P C and that the order 
-pa Bed by the Additional D strict Magistrate 
Roland kahr directing that the identification 
proceedings should be held at Bulandshahr 
was beyond hia jurisdiction It was farther 
stated in the application that it waa the Addi 
tiocal District Magistrate (J) Badann who had 
jurisdiction to hold an inquiry into the case 
again t Baghuraj Singh and be alone had the 
power to erder the detention of the accused 
btyoed a period of a fortnight On the 20th 
Atnl 1967, the Additional District Magistrate 
{J}, Budaun made the present reference to 
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this Court recommondmg that the orders of 
the Courts at Bulandshahr be Bet aside and 
tbs accused be directed to be transferred to the 
District Jail Budaun m compliance with the 
orders of tbe Additional District Megiatiate 
(J) Budaun 

8 Having beard the learned counsel for the 
parties we are of the opinion that the orders 
passed by the Additional Dietrt t Magistrate 
(J), Bulandsbabr and tbe Sessions Judga 
Buland«habr directing that Ragburaj Smgh 
be put np for identification at Balaudahabr 
and detaining him there for that purpose were 
entirely illegal 

9 The identification proceedings conducted 
before eubmueion of a charge sheet against so 
ac need is merely a step in the process of 
investigation of a crime When witne «e* 
claim that they bad marked the feature 
of an accused during tho comm anon of s 
crime the prosecution his to ascertain whether 
the said claim is correct or incorrect It i 
merely for tbn purpose that the investigating 
agency puts np an accused at a test identih 
cation parade If the witne ses fail to identify 
an accnsed at tho teat identification parade 
and there is no other evidence connecting the 
accused with tho crime, the officer in ebargt 
of the police station or the investigating nffi 
cer has to release the ac used coder 8 169, 
Or P 0 and submit a final report under 
B 178 (I) Or P 0 Identification of an ao 
cased at a test identification parade is not 8 
substantive piece of evidence snd consequently 
identification proceedings are not subject to 
directions by a Court It was observed in State 
V Ghnlam Mohicddm AIR 1951 All 475 that 

' Identification parades are held not for tbe 
purpose of giving defence advocates material 
to work on but in order to satisfy inveatga 
ting officers of tbe bona fidea of the procecu 
tion witnesses The identification proceedings 
being in the nature of tests no provision for 
holding them is to bo found m the Code or 
even in tho Evidence Act The proceedings ore 
record of facts which establish the identity of 
any thing or person and whmh may be rele- 
vant under 8 9 Evidence Act The facts are 
to be proved according to law and in the 
absence cf such proof the identifi nation pro- 
ceedings are valaelese ’ 

In tbe same case it was farther held that 

' When at tbe commencement of or daring 
th9 coarse of the trial the ac used informs the 
Court that the prosecution witnesses had never 
Been him committing the crime and ha was 
not even known to them, the Court may, In 
its discretion satisfy itself by a king tbe a’ 
cuaed to stand among other persona pre ent to 
Court and then call npon the witne ses who 
appear before the Court to identify the 
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accused and make a not9 of the result on the 
record; but the Court cannot make an 
order for the holding of s regular ldentifica- 
tion parade at the instance of an accused 
before the witnesses -were examined in Court, 
there being no provision in the Criminal P. C. 
authorising the Cour: to do so,” 

10. The substantive evidence against an ae. 
cnsed 13 only his identification by the witnesses 
m Court and the record of the test identifica- 
tion proceedings can be utilised only for the 
purpose of corroborating or contradicting the 
witnesses who identify the aocused in Court. 
-In our judgment, Satish Chandra, J. correctly 
held m Kailash Chandra, Cri. Mi=e. Casa 
No. 3259 of 1964, D /. 8 2-1965 (All) (Supra) 
that an accused had no right to demand that 
■fcis identification be held at a particular place 
and the Court has no power to direct the in- 
vestigatmg agency either to put up an accused 
at a test identification parade or to direct that 
'the identification proceedings be held sfc a 
particular place. 

11. The manner in which an officer investi- 
gating the orirne will carry on the investiga- 
tion is entirely the concern of the police and 
Is not subject to any control by the Court. In 
'Abhmandan Jha v. Dinesh Miara, AIR 19G8 
13 C 117 while considering the nrovi ions con- 
tamed in Chapter XIV, Cr. P. C. the Supreme 
Oourt observed that, 

“But the point to be noted is that the man- 
ner and method of conducting the investiga- 
tion are left entirely to the police, and the 
Magistrate, so far as we can see, has no power 
under any of these provisions, to interfere 
'with the same.” 

The Supreme Court quoted with approval the 
following observations made by the Judicial 
■Committee in King Emperor v. Nazir Ahmad, 
A. I. S. 1945 P. C. 18: 

“Just as it is es3sntial that every one ac- 
cused of a crime should have free access to a 
Court of justice so that he may be duly ac- 
quitted if found not guilty of the offence with 
which he is charged, eo it is of the utmost 
importance that the judiciary should not inter- 
fere with the police in matters which are 
within their province and into which the law 
imposes on them the duty of inquiry. In 
India as has bean shown, there is a statutory 
eight on the part of the pjlice to investigate 
the circumstances of an alleged cognizable 
otime without requiring any authority from 
the judicial authorities and it would, a3 their 
Lordships think, bs an unfortunate result if it 
should be held possible to interfere with those 
■statutory rights by an exercise of the inherent 
jurisdiction of the Court, The functions of 
the judiciary and the police are complemen- 
tary, not overlapping and the combination of 
1970 Cri L J. 6. 
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individual liberty with b due observance of 
law and order is only to he obtained by leav- 
ing each to exercise its own function, always 
of course, subject to the right of the Court 
to intervene in an appropriate case when 
moved under section 491 of the Criminal Pro- 
cedure Code to give directions in the nature 
of habeas corpus.” 

In 8tate of West Bengal v. S. N. Basak, AIR 
1963 S C 447 the Supreme Court observed 
as follows: — 

“Section 154 deals with information m 
cognizable offences and S 156 with investiga- 
tion into such offences and under these sections 
the police has the statutory right to investi- 
gate into the oiroumstances of any alleged 
cognisable offence without authority from a 
Magistrate and this statutory power of the 
police to investigate cannot be interfered with 
by the exercise of power under S. 489 or 
under the inherent power of the Court under 
S 561- A., when there was no case pending 
at the time excepting that the person against 
whom the investigation has started had appoa. 
red before the Court, had surrendered and 
had been admitted to bail.” 

As already stated, the bolding of a test identi- 
fication parade, i3 merely a step in the inves- 
tigation of a crime and it is entirely up to the 
investigating agency to decide B3 to whether 
it would hold a test identification parade or 
not and if it decides to do bo, the venue for it. 

12. The crime in respect of which Raghnraj 
Singh wa3 arrested is alleged to have been 
committed in District Budaun and the learned 
Additional District Magistrate (J), Bnland- 
ehahr, wa3 not competent either to hold an 
inquiry or to hold the trial of Raghuraj Singh. 
Consequently the learned Additional D lEtriot 
Magistrate, Balandshahr, had no power to 
detain the accused at Balandshahr for a term 
exceeding 15 days in view of Section 167 (2), 

Cr. P. C. The learned Sessions Judge, Baland- 
ehahr, also, m our opinion acted in contraven- 
tion of the law by directing Raghuraj Singh’s 
detention at Bnlandsbahr after the expiry 
oi a fortnight from the date of his arrest It 
is only the Magistrate having jurisdiction to 
take cognizance of the offence, who can re- 
mand an acou3ed to custody in exercise of 
powers unier Section 344, Cr. P. C. after the 
expiry of 15 days mentioned in Section 167 
(2), Cr. P. C., if the investigation has not 
been completed (See Dnkhi v. State, A I R 
1955 All 521 decided by Desai and Beg, JJ.) 

13. This case wa3 referred to a larger 
Bench because the learned Single Jndge'before 
whom it came np for hearing was of the 
opinion that there is a conflict of decisions 
between two learned Single Judges of this 
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Court Hia attention was invited to the defii 
Bion in Mahendra Singh Cn Revn No 230 
of 1963 D/ 22 8 1963 (All) (Supra) decided 
by one of ua on the 22nd August 1963 The 
learned Se°aiona Judge Bnlandsbahr has also 
placed reliance on this decision In that case 
the accused was wanted at Bulandshahr m 
connection with a case under Section 295/296 
I P 0 Be surrendered in the Court ol the 
Additional Di°trict Magistrate (J) Mathura 
An application was moved on behalf of the 
accused before the Additional District Magis 
trate (J) Bulandsbahr that his identification 
test be conducted in the jail at Mathura The 
application was allowed by the Additional 
District Magistrate (J) Bulaodshabr 8obae 
quently on an application made on behalf of 
the State the learned Additional District 
Magistrate Bclandehabr recalled bis earlier 
order and directed that the accused be brought 
from Mathura Jail to Bulandshahr so that 
his identification proceedings may be held in 
Buland°hahr Jail On a revision filed by the 
accused this Court took the view that the 
Additional District Magistrate Bnlandshabr 
‘ haying once ordered that the identification 
of the applicant should bo carried ont m 
Mathura Jail had no jurisdiction to teview 
and vacate that order and later on direct 
that the accused should be brought from 
Mathura atd put up for identification at 
Bulandshahr ’ The dectBion waa based on the 
reasoning that the learned Additional District 
Magistrate bad no jun diction to review bis 
order The question as to whether a Court 
bad the power to make a judicial order direc 
ting the police to hold a test identification 
parade at a particular place was not consi 
dcred m that decision 

14 Bagburaj Singh was arrested as far 
back as 1966 and because cf the enfortnnate 
manner in which the Additional District 
Magistrate Bulandsbahr and the learned 
Sessions Judge Bulandsbahr have acted the 
inquiry proceedings do not seem to havo atari 
ed yet Due to the lapse of time much valo 
able evidence might have been lost Courts 
mnst hear in mind that it is not for them to 
hamper the investigations of crimes by orders 
which might resnlt in miscarriage of justice 

15 Before parting with this cft a e we might 
observe that the reliance placed by the fear 
ned Additional District Magistrate Bndaun 
on the provisions of the Prisoners (Attendance 
m Courts) Act, 1955 was also misconceived 
These provisions apply only after a charge 
sheet has been eubmitted and the Cou-t has 
taken cognizance of the case 

16 In the resnlt this reference is accepted 
and the orders passed by the learned Addi 
tional District Magistrate (J), Bulandshahr 


end the learned Sessions Judge BolarnDhahr, 
directing that Raghuraj Singh be defamei 
and pnt up for identification at Bulandshahr 
are quashed 

Order accordingly 
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(ALLAHABAD HIGH COURT) 

S D Singh J 

Ranbir Singh, Applicant v The Stale k 
Opposite Party 

Criminal Revn No 890 of 1967 D / 
16 5 186B against order of Addl 8 J Meerut, 
D/ 556 7 

Prevention of Food Adulteration Act 
(1954), Ss 13 (2), (5) and 11 (1) (c) (l) and 
(m)-Two samples taken under sub els (l) 
and (m) of S 11 ( 1 ) (c) — Analysis by 
Director under S 13 (2) — Accused can 
ask for analysis only of either of the two 
— He cannot execise the right for a 
second time 

Once the acou'ed exerema hia right under 
B IB (2) of the Prevention of Food Adultera- 
tion Aot and get9 the sample with the munici 
pal body analysed by the Director of Central 
Food Laboratory and the Director Bends bi3 
report then the accused cannot again claim 
that the other sample with himself must also 
he analysed by the Director (Para 8) 

Section 19 (2) of the Act permits an aeons 
ed person to get only either of the two samples 
mentioned in sub els (i) and (m) of cl (o) ol 
S 11 (1) being sent to the Director There 
after when the report of the Director is re- 
ceived, the law provides that the report shall 
be treated as final and conclusive This provi 
sion in the Act virtually prohibits any other 
evidence being brorghi on record relating to 
the adulteration of the particular toed stuff 
Once that conclneiveness is reached, then, no 
other report can be obtained even from him 
for otherwise the effect ol that second report 
from him if it is not in conformity with hie 
earlier report would be to negative the opi 
nion given by him in his first report That 
would take away the finality and condo ive 
ness of the report It is clear therefore that 
the intention of the Legislature is that the 
report of the Director when once received 
ehonld be treated a3 final and conclusive 

(Par, 8/ 

D P Mital, for Applicant, A G A for 
Opposite Party 

ORDER — This revi'ioa ousts out of pro- 
ceedings relating to the prosecot on ol the 
applicant under B 16 of the Preven tion of 

LL(DM/G 585/68/TVN/D 
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Food Adulteration Act, 87 of 1954 (herein- 
after to be referred to as tbe Act). 

2. A sample of milk was taken by tbe Food 
Inspector and sealed in three bottles. One of 
these bottles was sent to tbe Public Analyst in 
ordinary course "When the report of the ana- 
lysis was received tbe applicant was prose- 
cnted. He asked for the sample in the posses- 
sion of the Cantonment Board, Meerut, being 
sent to the Director of Central Food Labora- 
tory, Calcutta, under sub s. (2) of S. 13 of the 
Act. The report of the Director cot being 
favourable to tbe applicant, ha made a fresh 
application for tbe sample in his possession 
being sent to the Director but bis request was 
rejected by the Magistrate and his revision to 
the Sessions Judge also having been dismissed, 
be has come to this Court against the afore- 
said order. 

3. The question involved for decision, there, 
fore is whether a second request can be made 
by on accused person under sub-s. (2) of S. 13 
of the Act to have the sample of the alleged 
adulterated food being examined again by 
the Director of Central Food Laboratory. So 
far as the provisions of sub-8. (2) of S. 13 of. tbe 
Act are concerned, the accused person has tbe 

' option to apply for the sample mentioned m 
snb-cl. (i) or the sample mentioned in sub- 
ol. (iii) of cl. (c) of sub s. (l) of B. 11 being sent 
to the Direotor of Central Food Laboratory. 
Sab-clause (1) aforesaid relates to the sample 
which is delivered to the perEon from whom 
the article is taken and it is the third part of 
the sample which is retained in the office of 
the Municipal or Cantonment Board. Sub- 
section (2) of S. 13 of the Act, therefore, en- 
titles an accused person only to get either of 
the two samples analysed and examined by 
the Director of Central Food Laboratory. 
"When his report is received, the proviso to 
Eub-s. (5) of S. 13 make 3 that report final and 
conclusive evidence of the facts stated therein. 
Although there is no clear prohibition in the 
Act that the accused person cannot ask for the 
third sample in hiB possession also being sent 
to the Director for examination by him, the 
intention behind the provisions of S. IS . is 
obvious. In tbe first place there iB no specific 
Provision that even after the report of the 
Director of the Central Food Laboratory iB 
received, a third attempt may be made to have 
tbe third sample also examined. 

Then, sub-s. (2) of S. 13 of the Act permits an 
accused person to get only either of the two 
samples mentioned in sub.cls. (0 and (iii) of 
cl. (c) of S. 11 (l) being sent to the Director. 
Thereafter when the report of the Director is 
received, the law provides that that report 
shall be treated as final and conclusive. This 
provision in the Act virtually prohibits any 
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other evidence being brought on record re- 
lating to the adulteration of the particular 
food-stuff. If the report received from the 
Direotor of the sample being sent under snb- 
s. (2) of S. 18 becomes final and conclusive no 
other report can be obtained even from him 
for otherwise the effect of that second report 
from him, if it is not in conformity with his 
earlier report, would be to negative tbe opi- 
nion given by him in his first report. That 
would take away the finality and eonelustve- 
ness of the report. It is clear, therefore, that 
the intention of the Legislature is that the 
report of the Director when once received 
should be treated as final and conclusive. The 
only option given to tbe accused ib that he 
may get either of the two samples examined. 
Having exercised that option, he could not 
have the third sample sent to the Director of 
Central Food Laboratory for securing a second 
opinion. The view taken by the two CourtB 
below is correct. 

4. The application in revision has no force 
and is consequently dismissed. The stay 
order is vacated. 

Petition dismissed. 
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(ANDHRA PRADESH HIGH COURT) 
Eondaiah, J. 

D. Rama Subba Reddy, Petitioner v. P. V. S. 
Rama Das and another, Respondents. 

Criminal Revn. Case No. 878 of 1966 and 
Criminal Revn. Petn. No. 786 of 1966, 
D/- 4.11-1967. 

(A) Evidence Act (1872), Ss. 101, 105- 
Criminal trial — Onus — Duty of prosecu- 
tion — Onus to prove exception — Nature 
and extent of — Prosecution for defama- 
tion — Held, on facts, accused had esta- 
blished that case fell within Exceptions 8 
and 9 of S. 499, Penal Code. 

It is the fundamental doctrine of criminal 
law relating to onus of proof that the prosecu- 
tion must establish all the ingredients of the 
offence with whioh the accused was charged, 
by independent evidence for convicting the 
accused, irrespective of the faot whether the 
accused is able to adduce evidence bringing 
his ease within any one of the exceptions, or 
not. Tbe nature and tbe extent of tbe onus 
of proof that lies on the prosecution to prove 
the guilt of the accused is absolute and it 
stands on s different footing from the kind 
and nature of proof expected of the accused 
person to bring bis case within any one of tbB 
exceptions pleaded by him. The prosecution 
has to establish t he guilt of the accused beyond 

" BL/LL/A706/68/JHS/D ~ 
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all rea’ooable doubt whereia it is enough for 
the accused to bring hia case within any one 
-of the exceptions, if ha succeeds in proving a 
preponderance of probability Case law Kef 
(Para 7) 

The accn ed in bis capacity ag the Secre 
tary of All India Postal Employees Union, 
Class HI Kurnool Division submitted a me 
mo random to the Director General of Posts 
and Telegraphs against the then Bnpermten 
dent of lost Offices Kotnool for bis alleged 
acts of omieaions and commi "ions Under 
tbe bead Favoortism it was mentioned 

' The pcBt of Wireless Inspector, Kurnool 
has been given temporarily to an official who 
ha3 Coort atta hment to bis salary who is 
heavily indebted who is declared unfit to 
work in cash counters and who is used to m 
temperate habits On a complaint pre 
ferred by tbe Wireless Inspector in qne*tion, 
the accused was charged for tbe offence of 
defamation Tbe accnsed contended that bis 
case was covered by Exceptions 8 and 9 of 
B 499, Penal Code 

Held on a consideration of the entire facts 
and circumstances thnt the accused had esta- 
blished the allegations made against the com 
plamant m the memorandum submitted to the 
Director General the lawful authority, to bs 
true Even a^ummg without admitting 
that tbe atrused did not establish tbe troth 
of the allegations beyond reasonable doubt, 
he had discharged the onus of proof by proving 
tbe preponderance of probability of the ac- 
tuations preferred by him nth an honest 
and bona fide belief on the information avails 
ble to him sa true against the complainant 
to the Direator General the lawful autho- 
rity There was no malice or illwili against 
tbe complainant whose name also was not 
.mentioned The we c_f the accused was 
clearly covered by Exception 8 to B 499 
Penal Code (Para 9) 

Held further that all the four allegations 
amounted to an imputation cn the character 
of the accused On the information available 
to him as the Secretary of the Union the 
ac need after taking doe care and caution 
and under an honeBt and bona fide belief that 
the allegations were true keeping in view the 
fntereet9 of the other deserving and better 
qualified employees of the Postal Department 
and the general public good at large had 
made the impugned imputations on the char 
a"ter of the complainant Thus the accused 
had satisfied all the ingredients ol Exception 
0 to S 493 Penal Code (Para 14) 

(B) Penal Code (1860) S 499, Excep- 
tion 9— Character — Meaning of 

‘'Character is an expression of very wide 
Import which takes in all the traits special 
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and particular qualities impressed by nators 
or habit which serve as an index to the easea. 
tial intrinsic nature of a person * Character' 
also includes reputation but * character * and 
‘ reputation are not synonymous (Para 16] 
Cases Referred Chronological Paras 
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A Bhujanga Rao and A Gopal Rao lot 
Petitioner 0 Padraanabha Reddy, for 1*1 
Respondent K Jayacbandra Reddy, Addl 
Public Prose utor, for tbe State 

ORDER —This revision by the Secretary 
o! All India Po=tal Employees Union Class III, 
Kurnool Division is directed against the judg 
meDt of tbe Sessions Judge Karnool in Cnmi 
mr,’ At? A? a* Ahr 

conviction of the petitioner for the offence of 
defamation 

2 The brief and material facts that led to 
this revision are as follows —The petitioner 
in his capacity &3 the Secretary of All India 
Postal Employees Union Class III Kurnool 
Division submitted a memorandum to the 
Director General of Pests and Telegraphs 
against tbe then Superintendent of Post 
OfficeB Kurnool for his alleged acts of 
ommons and commissions Under the head 
Favouritism* , it was mentioned about the 
appointment of the complainant m tha follow 
mg terms 

The post of Wireless Inspector Kurnool 
has been given temporarily to an official who 
has Court attachment to his salary who is 
heavily indebted who is declared unfit to work 
in cash counters and who is n*ed to intern 
perate habits ” 
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On the complaint preferred by tbs 1st respon- 
dent herein, the petitioner was charged for 
the offence of defamation. The prosecution 
examined P. Ws. 2 to 4, postal employees in 
addition to the complainant P. W. 1 and 
filed Exs. P.l to P.3. The petitioner admitted 
the submission of the memorandum and the 
allegations made by him in hia capacity as the 
Secretary of the Union but pleaded that he 
had no malice against P. 1? 1, that the allega. 
tions were true and that in any event the 
case would fall within the Exception 8 or 9 
to Section 499, 1. P. C. The accused examined 
D. "Ws. 1 to 5 and filed the documents 
Exs. D 1 to D-8 m support of his pleas. The 
trial Court found that the salary of the 
complainant was attached and that he was 
indebted, but held that the accused failed to 
prove the other 8 allegations and convicted 
the accused under Section 500, I. P. G. and 
sentenced him to pay a fine of Rs. 300/.. On 
appeal, the Sessions Judge Kumool confirmed 
the conviction but reduced the sentence of 
fine from Rs. 800/. to Rs. 100/-. Hence this 
revision. 

3. Mr. Bbujangarao, the learned counsel 
for the accused urged that the Exceptions 8 
and 9 to Section 499, X. P. 0. are satisfied m 
the instant case and the petitioner is entitled 
for an acquittal. Mr. Padmanabha Reddy, the 
learned counsel for the complainant contended 
contra. 

5. The point that arises for determination 
in this revision is whether the provisions of 
Exceptions 8 and 9 to Section 499, 1. P. 0. are 
satisfied. 

5. Eor a proper appreciation of the question 
that arises for determination, it ie useful and 
necessary to cons'der Section 499, 1 p. C. and 
Exceptions 8 and 9 to it, which read thus: 

‘‘Section 499, 1. P. C.: Whoever by words 
either spoken or intended to be read, or by 
Eigne or by visible representations, makes or 
publishes any imputations concerning any 
person intending to harm, or knowing or 
having reason to believe that suoh imputation 
■Will harm the reputation of such pereon, is 
said, except in the ease3 hereinafter excepted 
to defame that person. 

j* ^ * 

Eighth Exception : It is nGt defamation to 
refer m good faith an accusation against any 
person to any of those who have lawful autho- 
rity over that person with respect to the 
subject matter of accusation. 

Ninth Exception : It is not defamation to 
make an imputation on the character of 
another provided that the imputation be made 
in good faith for the protection of the interest 
of the pereon making it, or of any other per- 
son or for the public good.”. 
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6. Whoever by words makes or publishes 
any imputation concerning any person m- 
tending to harm or knowing or having reason 
to believe that such imputation will harm the 
reputation of such person, is said to defame 
that person. If the person accused of de- 
famation establishes that the imputations are 
true and they were made for the public good, 
he is not liable for defamation under Excep- 
tion 1. Any accusation made in good faith by 
any one against any person to persons, having 
lawful authority over that person with regard 
to the subject-matter of accusation, does not 
amount to defamation under Exception 8. 
Any imputation by any one made in good 
faith on tbe character of another with a view 
to protect his interests or that of any other 
person or in public good, is not defamation 
under the 9th Exception to Section 499, IP.C. 
Under Section 52 of the Indian Penal Code, 
‘good faith’ is defined as anything done with 
due care and attention. Nothing is said to be 
done or believed in ‘good faith’ which is done 
or believed without due care and attention 
under Section 52 of the Indian Penal Code. 
Under General Clauses Act, a thing is deemed 
to b6 done in ‘good faith’ if it is m fact done 
honestly, whether it is done negligently or 
not. But the definition given under S. 52 of 
the Indian Penal Code wmld govern the cases 
arising under the Indian Penal Code. In the 
matter of the petition of Bhibo Prosad Pandah 
(1879) I L R 4 Cal 124, it was observed that 
the proper point to be decided m considering 
the question of good faith 13 not 
"whether the allegations put forward by the 
accused in support of the defamation ore m 
BubBtanoe true, but whether he waa informed 
and bad reason after due care and attention to 
believe that suoh allegations were true.” 

In the case of Emperor v. Abdool Wadood 
Ahmed, (1907) I L R 81 Bom 293 a Division 
Bench of tba Bombay High Court observed 
that 

"good faith requires not indeed logical infalli- 
bility, but due care and attention. But how 
far erroneous actions or statements are to be 
imputed to want of due care and caution must, 
m each case, be considered with reference to 
the general circumstances and the capacity 
and intelligence of the person whose condact 
is in question.” 

In Anthoni Udayar v. Velusami Thevar ( AIR 
1948 Mad 4G9, Rajamammr J. as bis Lordship 
then was, ruled thus : 

‘‘There cannot be any rule of thumb to 
determine in particular case whether an 
imputation 13 made in good faith or not. Good 
faith is relative to a great extent and must be 
determined by the circumstances under whiob 
the imputation was made, the social status 
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and level of education of the person making 
the imputation and bia reasoning capacity 
That the allegations contained in the state 
ments made by the petitioner are not esta 
bliehed to be troe is not tantamount to an 
absence of good faith Imputations must be so 
reckless that good faith must be deemed to be 
totally absent 

In Earbb&ian Singh v State of Puniab 
AIR 1966 8 C 97 the learned Chief Justice 
Gajendisgadkar laid down the law in clear 
term3 thus at page 103 

"Thus it would be clear that in deciding 
whether an accused person acted in good faith 
under the Ninth Exception it is not possible 
to lay down any rigid role or test It would 
be a question to be considered on the facts and 
circumstances of each <faee what 13 the 

nature of the imputation made, under what 
circumstances did it come to be made what is 
the status of the person wbo makes the impu 
tation was there any malice in his mind when 
be made the said imputation did be make any 
enquiry before ho made it, aro there reasons 
to accept bis story that be acted with due care 
and attention and wasBati3&ed that the imputa 
tion was true ? There and other considera 
tions would be relovant in deciding the plea of 
good faith made by an accused person who 
claims the benefit of the Ninth Exception 
7 Under S 105 of the Indian Evidence 
Act the burden of proving that the case of tha 
accused comes within any of the general 
exceptions in the Indian Penal Code is upon 
aim It is the fundamental doctrine of criminal 
law relating to onus of proof that the proseca 
tion must establish all the ingredients of the 
offence with which the accused was charged, 
by independent evidence for convicting the 
accu ed lrre3pe-tive of the fa"t whether the 
accused is able to adduce evidence bringing his 
ca. a a within any qua of, tha. a.’L'VVjf j / via, an vnk 
The nature and the extent of the onus of proof 
that lies on the prosecution to prove the guilt 
of the accused is absolute and it stands on a 
different footing from the kind and nature of 
proof expected of tha ae-’used person to bring 
hi3 case within any one of the exceptions 
pleaded by him The prosecution ba 3 to esta 
blish the guilt of the accused beyond all 
reasonable doubt whereas it is enough for the 
a"cu°ed to bring bis case withm any one of the 
exceptions if be aucoeeds m proving a 
preponderance of probability Tins funda- 
mental doctrine of criminal law was empha 
Sized by \ia;onnt Sankey m Woolmington v 
Director of Pablic Pro eenttons 1935 A 0 
462 who observed that no matter what the 
charge or where tha trial the principle that 
the prosecution must prove the guilt of the 
prisoner f3 part of the common law of England 


and no attempt to whittle it down can bs 
entertained This view was also emphasized 
by Duff J in R v Clark {1921)6180 R603 
and Lord Hailsbam in Sodeman v R , (1963) 2 
All E R 1188 In A I R 1966 8 0 97 at p 102, 
the Supreme Court observed thus 

Tha onus on an accused person may well 
be compared to the onns on a party in civil 
proceedings and just as in civil proceedings 
the Court trying an issue makes its de mon 
by adopting the test of probabilities so must a 
Criminal Court hold that the plea made by the 
accused is proved if a preponderance of 
probability is established by the evidence led 
by him 

In the light of the a'oresaid principles of 
law relating to the onus of proof of good faith, 
let mo examine the question whether the' cass 
of tbo accused is brought within either Excep- 
tion 8 or Exception 9 to S 499 I P C The 
contention of the complainant relying npon the 
decisions of the Kerala Sigh Court m Chandra 
sekhara v Karthikeyan, AIR 1964 Ear 277 
and R Banker v State AIR 1959 Eer 100 
that mere creation of donbt regarding truth 
of Btatement is not sufficient to prove Excep- 
tion 8 or Exception 9 of S 499 IPO, unless 
the statements are proved beyond reasonable 
donbt to bo tine is untenable as the principle 
laid down in this regard by the Kerala High 
Court in the aforesaid decisions, is no longer 
good law 

7A To bring the case of the accused herein 
within Exception 8 to S 409 I P 0 if 
should be established that the a ousationa were 
made to the person who is in authority over 
the person against whom the complaint was 
made and in good faith Where tho lawful 
authority, to whom the accusations are made 
has soma juri'diction in tha matter they aro 
privileged, whether such jurisdiction be irama 
diate or ultimate but where the authority 
•jsvifjvtPJL ua vwjftlintion at all over the subject 
matter of the complaint it is then no more 
privileged than if it had been published to any 
other man In tbe present case, the accused 
m his capacity as the Secretary of the All 
India Postal Employees Union Class III Kur 
nool Divuion has eent up the memorandum te 
the Director General of Posts and Telegraphs 
admittedly the lawful authority over the per 
eon with respect to th9 subject matter of the 
a<*i*usation, bringing to hia notice certain acta 
of omission and commission on the part of one 
P Subrahmanyans the then Superintendent of 
Post Offices Kurnool and one of tha instances 
of his comtni_sion was to appoint tha com 
plam&nt in preference to many other deserving 
candidates to the post of the Wireless Ins- 
pector 

8 The contention of the complainant tb*» 
the memorandum has not only been submitted 
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to the "Directors General, Posts and Tele- 
graphs, Hyderabad but a wide pnblicity has 
been given to a number of other persons, is 
without substance. The complainant himself 
has admitted in his evidence that the memo- 
randum ha3 been published in the bulletin and 
circulated only amongst members of the 
‘Union, Eurnool Division and it is clear from 
"th6 very document that it is intended only for 
the members and hence it cannot be said that 
there was any unauthorised publicity given to 
the accusations m the instant case. 

9. "With regard to the other ingredient of 
-good faith, it has to be seen from the material 
-on record, how far the accusations are found 
to be true. The allegations, though appear to 
he four, all of them, in my view, are only 
different phases of one aspect relating to 
character. Admittedly, he was indebted as his 
salary was attached under a Court deoree. 
The Court below erred in thinking that the 
accused has not proved the complainant to be 
heavily indebted and that he was declared to 
he unfit to hold any position to handle cash. 
The question of heavy indebtedness is a relative 
term whioh differs from person to person. A 
person having property worth one lakh of 
rupees may not be considered to be heavily 
indebted, if he owes to others a sum of ten 
thousand rupees; whereas a parson with a 
largs family of ten members to be maintained, 
who is drawing a Ealary of Rs. 200/- or 
Rs. 250/- per month, if indebted to an extent 
■of Rs. 1,000/- or more, oan certainly be consi- 
dered to be a person heavily indebted. In the 
instant case, the salary of the complainant at 
the relevant time was about Rs. 200/- per 
month and admittedly he ha3 four children by 
the first wife and five children by the second 
wife, both the wives living, and ha wes indeb- 
ted to a rune of more than Re. 1,000/-, and his 
salary was attached. He could not ray the 
decretal amount of Ra. 600/- till 9 months 
after attachment of his salary- Prohibition 
officers visited his house. The evidence dis- 
closes that the income was insufficient for the 
maintenance of hie large family- There is no 
avidence on record to show that P. W. 1 has 
any substantial properties of his own. In such 
circumstances, it must be inferred that he is 
heavily indebted, taking into consideration his 
official and financial status and the other cir- 
cumstances in the case. 

Under R. 91 of the Posts and Telegraphs 
Manual No. II, no official, who is seriously 
indebted, shall bs appointed to any position of 
trust in which he will have acoess to or handle 
■cash or valuables. The strict adherence to the 
aforesaid rule by the appointing authority, is 
not only fair and proper but is in the large 
interest of good administration of the Welfare 
■State. The accused who is the Secretary of 
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the Union, might have thought that the com- 
plainant, being heavily indented and his salary 
being attached by a Civil Court, has made 
himself unfit to work m a cash counter where 
he has to deal with oaeh and valuables. "With 
regard to the last allegation that he ib used to 
intemperate habits, the evidence on record 
when read with the report of the Circle Ins- 
pector, amply justifies the acouBation of the 
accused. Hence, on a consideration of the 
entire facts and circumstances, I hold that the 
accused has established the allegations made 
against the complainant in the memorandum 
submitted to the Director-General, Posts 
and Telegraphs, Hyderabad, the lawful autho- 
rity, to be true. Even assuming, without ad- 
mitting, that the accused did not establish 
the truth of the allegations beyond reasonable 
doubt, I must say that he has discharged the 
onus of proof by proving the preponderance 
of probability of the acousationa preferred by 
him with an honest and hona fide belief on the 
information available to him, as true, against 
the complainant to the Director-General, 
Post3 and Telegraphs, Hyderabad, the lawful 
authority. 

There is no malice or ill-will againBt the 
complainant, whose name also was not men- 
tioned. The accusations were mainly directed 
against the Superintendent of Posts Offices 
about his acta of omission and commission, 
and the appointment of the complainant as 
"Wireless Inspector by the Superintendents! 
Post Offices was one such act of commission 
which was brought to the notice of the higher 
authority. On the facts and in the circum- 
stances, I bold that the acouaed has made the 
accusations under good faith against the com- 
plainant to the lawful authority and establish- 
ed the same in bringing his case within 
Exception 8 to S. 499, 1. P. 0. 

10. There remains to be seen whether on 
the fact3 and in the oircumstances, the provi- 
sions of Exception 9 to S. 499, Penal Code are 
satisfied m the instant case. To bring the case 
within Exception 9 to S. 499, Penal Code, it 
must bB established that the imputations made 
by the accused relate to the character of the 
complainant with due care and attention and 
not recklessly, in the interest of himself or 
any other person or for public good. There is 
no definition of the expression “character” in 
Exception 9. The expression “character” of a 
person is of very wide import The interest 
which the accused seeks to protect either him- 
self or any other person by making imputa- 
tions on the character of the complainant may 
pertain to political, religions, economic, social 
or personal matters. Proof of some special 
interest is only required when the imputation 
is made for the protection of the person who 
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mates the statement or of any other person 
hot when the matter is cne of the pnblic 
interest the only ingredient necessary to be 
proved is good faitb If the alleiation is tree 
irrespective cf the fact whether goed faith is 
proved or not the accused is protected by the 
exception 

All departments of the Government are 
matters of public interest Tie bora fide fair 
and constructive criticism of the members of 
the public in a democratic country made 
with doe care and attention on the character 
and conduct of the Government Public Officials 
of the Executive when they overetep their 
limits in the discharge of their puplic duties 
is privileged and such criticism or comment 
would not amount to defamation 03 it was made 
with gcod faith and intended for general 
public good In Blake v Pilford (18&2J I 
jfood L R 198 even a fal»e atatoment by a 
member of the publia regarding an official to 
fufl officer was held to be a privileged one in 
England "Where the matter ib cne of the 
public interest the only thing nece eary to be 
established by the accused is good faith In 
case wbeto it is one cf any other a interest 
the olher ingredient also will have to be 
proved 

11 Mr Padmanabba Reddy e l *enuon*ly 
nrged that the imputations 1 to 8 etcopt tbo 
4th relate to cxpres’ion of facts but they do 
pot relate to the oxpre sicn of opinion regar 
ding character and the imputations must folly 
be eatafcli3ccd to ba true and the eccrscd will 
pot bo entitled to tbo benefit cf the Excep- 
tion 3 if the imputations are partly true acd 
partly untrue and that they were not made 
tor the protection cf their rights or others but 
cnl> to expo°Q the Superintendent of Po’t 
Offices 

12 To fujijrfrjR-tfl. Una.ij.'vnA •A'A’M.AiSfuvtj 
to consider the meaning of the expre«j on 
’character in Exception 9 to B 490 penal 
Code ' Character is not defined either coder 
the Ind an Petal Cede or under the General 
Clauses Act According to Web«ter a New 
International D ctionary, * character means 
’ An attribute quality pbp a trait or charac 
ienstm which eerve* as an index to the £s>en 
tial cr intrinsic nature of a person’ repnta 
tion, repute a a man s character for troth 
and veracity a description dilineation or 
detailed account of the qualities or peculiari 
tie3 ol a pereon ’ 

iS According to Law Lcxwcn of British 
India ehaiacter meats eetimat on cf a 
penon by his community, pirticnlar qnali'iEB 
impie’ttd by nature or habit on a pereon 
Which diet ngutth him from others ’ Character 
lies in the man it is the mark of what he is it 
ehow3 itself cn all occasion^ reputation de 
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pends npon others and it ib what they thick 
of him According to Oxford Dictionary^ 
"character means collective peculiarities 
Eort style reputation good reputation, des- 
cription of persona qualities testimonial, 
status ” The Model Code of Evidence define? 
character as the ' aggregate of a person s trai's 
including those relatirg to care and skill and 
their opposites ” Just as cause oiactioomeana 
a bundle of facts ebara ter is an expression o' 
very wide import which tabe3 in all the trait: 
special and particular qualities impressed fc; 
nature or babit which serve as an index \ 
the essential mtrineic nature of a person 
Character also includes reputation but ebara' 1 
ter and reputation are not synonymous 

15 In this context it is necessary to corrn 
der whether the imputations in the instan' 
ca^e relate to the character of the complaman 
or not In my opinion all the four allegation; 
are nothing but different pha’es of an imputa 
tion on the chara ter of the complainant Thi 
sum and substance of all the allegations is that 
the complainant is not a man of good ebara' 1 ' 
tpr and conduct who did not de erve to be ap 
pointed in preference to the other deserving 
candiditesastheWireloesInspo torby thether 
Superintendent of Po3t Offices Kurnool Thu 
imputation on the ebarae’er of thecompla nan! 
is certainly made by the accused in bis capa 
city as the Secretary of the Union for the pro- 
tection of the other do >ervmg employees of the 
Postal Department and at large finally for the 
public g~od The appointment o' the complain, 
ant b> the then Superintendent of Po«t Office* 
18 a public act purported to have been deneby 
him for the pablio goed Every Citizen is entitl- 
ed to have an bone3t and con tructive criticism 
whenever justified or necea ary on the facts 
acd in the circumstances with a view to have 
proper and de ervmg persons being appointed,, 
which ultimately re a u"fra m -yiAArj T&& 
The appointment of de erving per ons who 
bear good character and conduct for any 
public office is certainly for the grd almin s- 
trahon ol the connntry and in the general 
public mtere t 

In my op mon the allegations m the memo 
random amount to an imputation on the 
character of the complainant made by the 
accused in good faith in the interests of other 
better qualified employees of the Department 
and for the general public good Th6*e is ab- 
solutely no malice Good faith has to ba in 
feried in each case from the facts of that case 
Tfaero is nothing on evidence to show that 
there is lack, of good faith on the part of the 
accn“£d In short cn the fa*t* and in the cir 
cumstarces cf the ca*e I have no be a ititicn 
to bold that on the information available to 
biro as the Secretary of Ihe Union, the peti 
tuner, after taking due cate and caution and 
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under an honest and bona fide belief that the 
allegations W8re true, keeping in view the in. 
terests of the other deserving and better qualified 
employees of the Postal Department and the 
general publio good at large, has made the 
impugned imputations on the charaoter of the 
complainant, in the memorandum submitted by 
him againet Subrabmanyatn, the then Superin- 
tendent of Post Offices, Eornool Division to 
the Director-General, Posts and Telegraphs, 
Hyderabad. Hence I must hold on the facts 
and m the circumstances of the ease 
that the accused acted in good faith and 
satisfied all the ingredients of Exception 9 to 
S. 499, Penal Code, 

45. In the result, the conviction and sen- 
tence awarded by the Courts below on the 
acoused-petitioner are set aside and thB ac- 
cused.petitionsr is acquitted. The amount of 
fine, if already paid, is directed to be refunded. 

Revision allowed. 


4970 Cri. L. J. 89 (Yol. 76, C. N. 25) 
(CALCUTTA HIGH COURT) 

N. C. Tai/okdab, J. 

Kahpada Tnvedi, Petitioner v. Mndhusudan 
Bhattacharjee, Opposite Party. 

Criminal Revn. No. 752 of 1967, D/- 28-11. 
1968. 

Criminal P C. (1898), S. 244 — “May 
issue summons" — Summons procedure 
followed Prosecution witnesses exa- 

mined, cross-examined and discharged — 
More than five months later defence ap- 
plying for re-calling prosecution witnesses 
for further cross-examination — Order al- 
lowing defence to examine prosecution 
witnesses as defence witnesses made — 
Order though rot per se illegal, is impro- 
per. (1908) 13 Cal WN (PC) 370, Foil. 

(Para 6) 

Cases Referred : Chronological Paras 
(1908) 13 Cal M 7 N 370 : 36 Ind App 9, 

Kishon Lai v. Chuinlal 4 

J. M. Boner je9, for State. 

ORDER — This Rule is against an order 
dated 14th July, 1967, passed by Sbri Amita- 
bha Datta, Additional Sess'ons Judg9, 24-Par- 
ganas, in Criminal Motion No. 88 of 1967 re- 
fusing to make a reference to this Court nnder 
S. 488 of the Code of Criminal Procedure 
against an order dated 4th May, 19G7, parsed 
by Sri D. E. Roy, Magistrate, 1st Class, Bar. 

rackpore, in Case permitting 

the accused-opposite party to examine two 
prosecution witnesses as defence witnesses 

LM/BM/GS69/68/JBM/B 


in connection with the case pending under 
S. 279 of the Indian Penal Code. 

2. The facts leading on to the present Rule- 
are short and simple. The complainant-peti- 
tioner’s daughter Kumari Monika Tnvedi aged 
about 7 years was rnn over by the accused- 
opposite party’s motor car No. WBA 1600 on 
tha 26th October, 1963 at Panihati. It was 
tha Nabami Puja day. The prosecution alleges 
that the car was being driven rashly and negli. 
gently and while attempting to overtake a 
lorry in front of the said car it swerved to the 
right of the road and came down from the 
metalled portion of the road to the kutcha- 
portion of the read dashing thereby against 
the girl who fell down unconscious and was 
removed to hospital. The occurrence had taken 
place at about 5-80 p. m. The girl was taken 
to the Sagar Dutta Hospital where she wbs 
given brat eid and then she was sent to tbe- 
Calentta Medical College Hospital where she 
remained confined for a considerable period of 
time. The case thereafter has had a chequered 
history. The police started a ease against the 
aconsed but the accused was discharged 
after a final report on 25-4-64. The instant 
oase thereafter waB filed by the complainant, 
petitioner under S 279/338 of the Indian 
Penal Code and after a judicial enquiry sum- 
mons was issued under S. 21 9 of the Indian 
Penal Code and the present case was started 
and tried in the Conrt of Shri D. K. Roy, 
Magistrate, 1st Class, Barrackpore. In course 
of the trial, three witnesses were examined, 
cross-examined and discharged on 27-7-66 in- 
cluding P. Wa. 2 and 3 Nakul and Bholanath. 
Thereafter on 10-1-67 the aconsed.oppo3ite 
party wa3 examined under S. 342 of the Cede 
of Criminal Procedure. At that stsge the de- 
fence Sled an application for recalling P. Tv’s. 

2 and 3 for further eroH3.exatmna.tioa. The said 
petition waB rejected and the trying Magis- 
trate fixed 3-3-67 for defence witnesses and 
arguments. On 3 3 67 while rejecting the’ 
prayer Sled on behalf of defence for time, the 
trying Magistrate observed that the procedure 
in the present case was summons procedure 
whereunder the defenc9 was not entitled to 
cross-examine the prosecution witnesses later. 
The witnesses having been discharged, the try- 
ing Magistrate held that such a direction to 
allow them to be exam-ned a3 defence witnes- 
ses would prejudice the complainant An sp. 
plication in revision, howover, wfs taken 
against the said otder before the Sessions 
Judge who was pleased to direct the trying 
Magistrate to proceed with the case in the 
light of the observations made by him holding 
inter alia that the trying Magistrate should 
allow tho two prosecution witnesses to be exa. 
mined as defence witnesses. The matter came 
back to the trying Magistrate who thereafter 
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took the cdcsdsI step of seeking a verbal claw 
fication of the order of the Serious Judge from 
the Serious Judge himself It 19 pa«smg 
etrange that a Magistrate in hia enthusiasm 
would go to that extent However the trying 
Magistrate after being satisfied with the clan 
fication of the order dated 18th April, 1967 
from the Se'Sions Jndge pa3 5 ed hia impugned 
order dated 4th May 19C7 For the pnrpcse 
of this ca»e however I need not pinpoint the 
impropriety of the aforesaid procedure and 
leave it at that The trying Magistrate there 
after in the light of the observations made by 
the Se”ions Judge ordered on 4 5 C7 inter 
alia ae follows 

Ac-ordmgly the matter is Bettled To 5 7 
67 for D XVs and argument Accused as be 
fore ” 

A motion wa3 taken from the said order to 
the Se «iona Judge for mating a reference to 
tbia Conet under 8 438 of the Criminal P C 
and the same was rejected These orders have 
been impugned and form the subject matter 
Of the present Buie 

3 Mr Ealipada Trivedi who appeared in 
person has submitted in the first place that 
the procedure adopted by the trying Magte 
trate is a procedure which is unknown to law 
vitiating the proceedings thereby Mr Trivedi 
contended in the second place that in any 
event the impugned order ib an improper 
order prejudicing the complainant petitioner 
very much 

4 Mr J M Bmerjee Advocate appearing 
on behalf of the State has supported the Buie 
and has submitted that even though the direc- 
tion 83 ultimately given by the trying Magis 
trate permitting the accn ed-opposite party to 
examine two Df the prcsEcntion witnesses as 
defence witnesses may not b3 p6r se illegal, 
but in the facta and circumstances of the case 
it was quite improper, causing prejudice to 
the complainant-petitioner Mr Banerjee has 
submitted in this context that it fs pertinent 
to consider that the procedure in question was 
summons procedure end it was menmbent 
npon the accused opposite party to have cross 
examined the prosecution witnesgee immedi 
ately after the examination in chief That 
opportunity was open to the abused opposite 
party and in fact wa3 availed of by him so 
far back as on the 27th July 1866 The appli- 
cation for recalling the said witness as de 
fence witnesses is vary much belated and is 
not ultimately justified by the facts and 
circumstances of the case. Mr Banerjee has 
m ibj context referred to the case of Eishon 
1^1 v Chunm Lai (1903) 18 Cal W N (P C) 
8*0 and pinpointed the observations of Lord 
Atkicon who delivered the judgment 0 ! the 
<3oart at p 374 aa follows 


"As fo ibis Iasi matter, it would appear 
from the judgment of the High Court that m 
India it is one of the artifices of a weak and 
Eomewbat paltry kind of advocacy for each 
litigant to cause bis opponent to ba summoned 
as a witness with the design that each party 
shall be forced to prodceo the opponent so 
summoned as a ritne°s and thus give the 
counsel for each litigant the opportunity of 
cross examining bis own client It is a practice 
which their Lordships cannot help thinking 
all jndi lal tribunals ought to set themselves 
to render a3 abortive as it is obje tionable It 
onght never to be p rmitted in the result to 
embarr&is judicial investigation as it has dons 
in this instance 

While respectfully agreeing with the observa- 
tions made by their Lordships of the Judicial 
Committee I find farther that the facts here 
are snmewhit different as in the in«tsnt case 
the persceg who are sought to ba examined as 
defence witnesses are the prosecution wit 
ne see themselves and not merely the parties 
to the proceeding 

3 Nobody appeared on behalf of ths ac- 
cused opposite party 

6 Having heard the learnej Advocate 
appearing cn behalf of the respective parties 
and on gomg through the record I find that 
there is considerable force behind the eubmis. 
snns of Mr Trivedi, B3 eupported by Mr J M 
Banerjee appearing on behalf of the State I 
will not go to the length of holding that the 
procedure that wa3 ultimately adopted by the 
trying Magistrate cn the second occasion j 
namely on 4 5 67 19 a prccedare which is perl 
ee illegal but in the facts and circumstances of 
the pre>ent case the eaid order is ultimately 
improper A reference to the order eheet would 
show that in this case where luminous proce 
cedure was being followed all the three 
prosecution witnesses were examined, cross, 
examined and dis harged on the 27th July, 
1966 It was only on 10 1 67 very much alter 
27 7 60 that the defence could file a petition 
for recalling two of the pro3 cution witnesses 
for further cross examination The impugned 
order as pag 3 ed on the 4th May, 1967 by the 
trying Magistrate allowing two 0 ! the pro»e 
cution witne se3 a3 prayed for namely P Ws. 
2 and 8 to be examined as defence witnesses 
is therefore an order whi h 13 not proper and 
sustainable The mitter has dragged on nn 
necessarily and unreasonably for quite a long 
time and instead of creating unnecessary 
clouds over the points at issue which are very 
short and simple it is expedient in the inte. 
res‘ of jus f ica that the matter etould be 
determined at the earliest opportunity The 
prosecution is as much a limb cf tha Court M 
the defence is and justice demands that equal 
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opportunities should be given to both and 
none should be unreasonably prejudiced. 

7. In the result, I make the Bale absolute; 
set aside ike impugned orders and direct that 
^ihe matter may go back to the Court below 
lor being tried in accordance with law and 
■expeditiously. 

8. The records are to go down as early as 
^possible. 

Petition allowed. 
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(GOA, DAMAN AND DIU J. C ’S COURT) 

Y. S. Jetley, J. C. and E. S. Bindra, A.J.C. 

Vaijanath Hanumanth Sanadi and another, 
Appellants v. The State, Respondent. 

Confirmation Case No. 1 of 1967 and Crimi- 
nal Appeal No. 20 of 1967, D /- 24-4-1969. 

(A) Penal Code (I860), S. 302— Sen- 
-tence — Normal sentence — Goa, Daman 
and Diu (Judicial Commissioner’s Court) 
Regulation (1963), S. 7 (2) Proviso — 
Reference of death sentence — Difference 
of opinion between two judges — Mo third 
judge —Death sentence imposed by Ses- 
sions Judge stands confirmed. (Crimi- 
nal P. C. (1898), S. 378.) 

Per V. S. Jetley, J. C — The supreme crime 
•should carry the supreme penalty, unless 
•there are any mitigating circumstances to 
justify the lesser sentence of imprisonment 
for life. (Para 28) 

Per B. S Bindra, A. J C. — There is no 
^auction of law for the proposition that the 
sentence ol death is the normal punishment 
lor the o£fene8 of murder or that the lesser 
sentence of imprisonment for life i3 an excep- 
tion to be imposed only if there are some 
•extenuating circumstances. (Para 40) 

Held, there being no third J adge to resolve 
the difference of opinion, the sentences impo- 
posed by the Sessions Judge were confirmed m 
accordance with the proviso to S. 7 (2) of the 
Goa, Daman and Diu (Judicial Commissioner s 
Court) Regulation, 1963. (Para 45) 

(B) Evidence Act (1872), S. 5 Evi- 
dence is not sufficient to constitute cor- 
roboration if it is such as itself requires 

corroboration. (Per V. S. Jetley, J. w* 

(Para 29) 

(C) Criminal P. C. (1898), S. 374 -High 

Court is not bound in law. to go by dis- 
cretion exercised by Sessions Judge m 
matter of sentence on reference made to 
it: AIR 1957 S C 469, Rel. on. (Per R. S- 
Bindra A. ). C). ( Para 40 ' 

GM/HM/D43/69/iIBR(D 


(D) Evidence Act (1872), S. 3 —Accu- 
sed person is entitled to benefit of rea- 
sonable doubt in matter of sentence as in 
matter of conviction: Ratanlal’s ‘The Law 
of Crimes’ 21st Edn. p. 806 Ref. (Per 


R. S. Bindra, A. J C.) (Para 43) 

Cases Referred; Chronological Paras 
(1965) AIR 1965 S C 202 (V 52) ; 

(1965) 1 Cri L J 226, Masalti v. 

State of Uttar Pradesh 41 

(1965) AIR 1965 S C 1467 (V 52) : 

1965 (2) Cri L J 539, Babu v. State 
of Uttar Pradesh 41 

(1968) AIR 1963 All 501 (V 50); 

(1863) 2 Cri L J 481, Jan Mohammad 
v. State 39, 41 

(1968) AIR 1963 Andh-Pra 249 (V 50): 

1963 (1) Cri L J 733, In re A. 
Koteswara Rao 39 

(1958) AIR 1958 All 746 (V 45) ; 

1958 Cn L J 1266, Satya Vir v. 

State 89 

(1957) AIR 1957 S C 469 (V 44) : 

1957 Cri L J 586, Jumman v. State 
of Punjab 89 

(1955) AIR 1955 SC 216 (V 42) : 

1955 Cri L J 572, Pandurang v. 

State of Hyderabad 41 

(1953) AIR 1953 All 200 (V 40) : 

1953 Cri L J 555, Mool Chand v. 

State 41 

(1938) 40 Pun L R 542, Gorakh v. 

The Crown 43 

(1931) AIR 1981 Lah 538 (V 18) : 82 
On L J 1083, Sher Srngh v. Em. 
peror 42 

(1924) AIR 1924 Rang 179 (V 11): 

ILR 1 Rang 751, Mi Shwe Yi v. 
Emperor 43 


U. B. Snrhkar (for No. 1) andG.S. Marathe 
(for No. 2), for Appellants, S. Tamba, Govt. 
Pleader, for the State. 

R. 8. BINDRA A J. C. — Two persons, 
namely, Vaijanath Hanumanth Sanadi and 
Krishna Hema Ohorlebar, were tried on char- 
ges relevant to the murder of one Sidappa 
Velgathi on the night of 25th of October 1965. 
Vaijanath woe charged under Sections 302 and 
201 of the Indian Penal Code and convicted 
on both the counts. He wa3 sentenced to 
death on the charge under Section 802 I. P. O. 
No separate sentenco was proposed for the 
conviction under Section 20 L I. P. C. Krishna 
was charged under Section 302 read with 
Section 114 I. P. C. and under Section 201 
I.P. C. He was acquitted of the first ebargo but 
convicted under the latter and sentenced to 
five years’ rigorous imprisonment. Each of 
the accused having felt aggrieved with bi3 
conviction and sentence has come up in appeal 
and this judgment will dispose of both tho 
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appeals This judgment will also deal with the 
reference made by the learned Sevang Judge 
tmder Section 807 of the Criminal Procedure 
Code for confirmation of tho death sentence 
Imposed on Vaijanath 

2 23 (After narrating the facta and discos 
sing the evidence the learned Jcdge proceeded ) 

24 In para 40 of his judgment the learned 
Sessions Judge has expressed the opinion that 
a murder on the spur of moment actuated by 
anger jealousy pride or sen<>e of honour and 
the like may indicate the infliction of the 
le ser of the two penalties prescribed for 
offence of murder I think the case in hand 
falls in th&t category I have therefore deci 
ded to decline the reference made by the 
learned Seniors Judge for confirmation of 
the sentence of death and on accepting the 
appeal of Vaijanath m the matter of sentence 
only impc e o on him the sentence of imprieon 
ment for life 

23 I think the sentence imposed on the 
other accn cd is also excessive in the con 
text that he ha3 h»ea a quitted of tho 
charge of murder If be had no band in 
the murder of Sidappa I have serious doabt3 
if he could have voluntarily agreed to drag 
tho dead body of Bidappa to a place inside 
the jungle Vaijanath having effectively 
wielded the axe at the spot and taken the 
life of Sidappa he could bold eway over all 
these pre en* at the scene He, to cite an 
Instance made B.r»ava and Shanta etop 
Crying or rutting Likewise he could dictate 
Kn tea to help him in di*p-3iDg of the dead 
body Tumfore, Krishna cannot be said to 
have been an altogether free agent in the 
matter of disposal of the dead body Hence 
I think a £»ntence of two years rigorous mu 
priaonment would meet the ends of juetce 
and I senten e him accordingly 

26 Snbj5c‘ to the redaction! m the Ben 
tcnccB of the two accused in the macner in 
cheated above the appeals fail and are hereby 
rejected 

27 V S 3B1L15Y, J C ~ The pro- 
blem is tbs familiar one of getting rid 
of a hc'hatd forever in order to have 
eexual relations with bi3 rife without 
anj hindrance B s.awa wife of the de 
ceased was the object nf infatuation on the 
part of the appellant Vaijanath a bachelor 
the was having sexual relations with him 
Bbe opp-ars to be a woman of an essy virtue 
eeekmg EEm-fity el ewhere In meet cases ft 
is gratuitous to Eesrch a man s wind for 
motive 1 other than the age o’d desire for lust 
giccd, ion and revenge The murder of 
the deceased m this case waa due to the lnjt 
of the fNh ana the lust cf the eye The 
motive behind the murder ib clear of which 
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convincing evidence hag been given by tha> 
prosecution 

28 The ca°6 is terrible It is therefore 
necessary that it should bo approached in as 
calm a frame of mind as humanly possible 
Death is doubtless disabling and also terrify 
mg in the highest degree but a criminal mvib 
be treated to bis just deserts There is ofteef 
a tendency to think too much of the criminal! 
and not enough of the victim The supreme! 
crime should carry the supremo penalty, un- 
le 3 there are &Dy mitigating circumstances 
to justify the leaser sentence of imprisonment! 
for life It is not open to ns to give or with} 
bold at pleasure the sentence of death in 
znnrder case? 

29 I agree that tho evidence — direct and 
circumstantial — proves the prosecution ca°a 
beyond any rcaionable donbt that tbs de 
ceased was murdered by the appellant Vai 
janatb Qis conduct apart from other things 
supplies the corroboration required for exam 
pie his false defence of alibi coupled with 
the evidence of opportunity I would not 
regard Bas’arra as an accomplice hut ehe « a 
highly interested witness whose evidence can 
not saftly be a"ted upon m absence of nece* 
sary corroboration Bhanta may not be aD 
interested witness but even so it is de3irablo 
to seek corroboration It is well <>ettled that 
the evidence is not sufficient to constitute! 
corroboration if it ie such a9 itself requires! 
corroboration As will appear from the judg-j 
meDta o! the learned Sessions Judge and my 
learned brother the evidence of Ba '»awa and* 
SbaDta receives corroboration from indepen- 
dent sources and therefore ba3 beon rightly 
accepted There are a number of cir’ums- 
tirces that supply sufficient corroboration of 
the truth of what they testify Th y are men 
tioned in the»e judgment 1 

30 In pa -a 48 of his judgment tho learned 
Bess oob Judge ob erved that the murder 
was committed by the appellant \aijanath 
"for a purely base and eordid motive and 
with utmost treachery He then went on 
to add that there was 'calculation delibora 
ticn and callousness on his part He found no 
muigating cireum-dancea and therefore sen- 
tenced him to death In para* 23 and 2 1 of bis 
Judgment oy brother has given reasons why 
the UMereenteece of impri onment for life is 
called lor It is not necessary to repeat tho 1 © 
reasons It may be added tbat the appellant 
bad the blade of his ha ( cfiet eharpened by 
Krishna Lobar a blacksmith by occupation, 
before tho murder He earned tha hatchet in 
a cloth tag and like Death dogged tke- 
foois tops of the deceased after ascertaining from 
him hia movements prior to the departure of 
the deceased his wife Bassav-a Rhsnta and 
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“ibe appellant Krishna for 8anvordem, on the 
uatefnl flay. He was not asked by Tayava 
Hirematha, Shanta’s mother, to follow Sbanta 
because she gets fits of giddiness. He gave a 
false excuse to the deceased about his sudden 
■and unexpected arrival when he met the 
appellant Krishna, the deceased, Bassawa and 
Shanta. Became prepared to kill the deceased. 
The ways of murderers are strange and 
xnysterious. There is no method or logic in 
their madness. They do not count blows when 
they kill. When and where they kill is a 
matter which is not alwys guided by reason. 
According to Ba33awa, they were not asleep 
when Shanta had a fit of giddiness. 8banta 
■deposed that when she had th.ia fit, she, the 
appellant Vaijanath and the appellant Krishna 
were asleep but she could not say whsther 
they were fast asleep. She also deposed that 
the deceased was sleeping at that time. Shanta 
■could be certain about her own sleep but not 
about the sleep of others. The deceased 
immediately helped her to inhale smoke and 
■she regained consciousness. Spaaking for my- 
self, I do not attach much importance to this 
"'sleep incident". The murder took place at 
about 10.00 p. m. With respect, I submit, 
that there is no legal justification for holding 
that ‘‘the assault was made on the spur of the 
moment because of some immediate cause 
for excitement”. Conjectures, however well 
founded, are not substitute of legal proof 
but when they are not based on evidence 
they are to be ignored. The defence sug- 
gestion that the deceased wanted to molest 
Shanta was categoneelly denied bv her and, 
if I may say so with respect, it is not open to 
us to draw conjectures and surmises Shan fa's 
testimony is straightforward and convincing 
in this respect, 83 on the incident of murder. 

I have no hesitation m agreeing with the 
learned Sessions Judge that the assault was 
premeditated and cruel. 

31. The deceased was attacked from behind 
by the appellant Vaijanath when he, the ap- 
pellant Krishna, Bassawa and Shanta wars 
sitting in a circle. The deceased was given two 
hatchet blows and he collapsed. His head was 
later severed from his body and thrown at 
some distance. It was the hand of the appel. 
lant Vaijanath that finally snuffed the life of 
the deceased out of his helpless body. The 
manner of carrying out the murder by the 
appellant Vaijanath is so brutal and sordid 
that, in my opinion, there could be no other 
just sentence except that of death. I would 
therefore accept the reference made by the 
learned Sessions Jodge for confirmation of the 
sentence of death imposed on the appellant 
Vaijanath and dismiss his appeal in i>9 entirety 
under S. 423 of the Code of Criminal Pro- 
cedure. 


32. I also venture to differ from my learned 
brother in so far as the sentence of 5 years’ 
rigorous imprisonment imposed by the learned 
Sessions Judge on the appellant Krishna under 
S. 201 of the Penal Code, is concerned. Pro- 
bably, no system leaves so wide a discretion 
to the Judge in the matter of sentence a 3 the 
Penal system followed in one country but even 
eo, this discretion has to be judicially exercised. 
Discretion, when applied to a Court, means 
sound discretion guided by law. The proved 
faofc3 are that along with the appellant Vaija- 
nath, hG dragged the body oi the deceased for 
some distance in the jungle and thereafter, 
there is strong reason to believe that he was 
present when the head of the deceased was 
severed from his body and thrown at Eome 
distance. The blood-stained dhoti and the 
blood-stained shirt of the deceased were re- 
moved from his body but there is no evidence 
as to who removed them. According to Shanta 
the appellant Krishna removed the wooden 
handle o£ the hatchet from the blade and 
threw it at some distance from the place of 
the murder. He also threw the chappalB of 
the deceased on their way back to Talauhm 
mines. He and the appellant Vaijanath threa- 
tened her and B3S3awa that they should not 
disclose what had happened. It is true that 
there is no legal evidence of his complicity in 
the murder, a3 pointed out by the learned 
Bessions Judge, but it may not be wide of the 
mark to Bay that he and the appellant Vajia- 
nath "are the birds of the same feather Soak 
together”. He knew that the deceased had 
been murdered. I may perhaps hesitate to 
convict him simply because he assisted the 
appellant Vaijanath m dragging the body 
of the deceased from the place of murder to 
some other place in the vicinity but when 
the head wa3 severed and later thrown in a 
jangle at a distance of about 100 yards from 
the body, and further, when according to 
Shanta, the chappals and the wooden handle 
of the hatchet were tbrownby him at different 
places and he was also present when the ap- 
pellant later threw the turban of the deceased 
in a Bmall stream, did he not by these acts of 
commission and omission cause the evidence of 
the offence of murder to disappear with the 
intention of screening the appellant Vaijanath 
from legal punishment under thi3 section? I 
would answer this question in the affirmative. 
The obappals and the wooden handle of the 
hatchet were discovered by the police in con- 
sequence of information given by him in police 
custody and, therefore, the statement made 
by him on thi3 discovery ib admissible under 
Section 27 of the Evidence Act. He is as sturdy 
and stout as the appellant and it is somewhat 
difficult to believe that he did not voluntarily 
drag the body of the deceased. In bis state. 
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ment under Section 842 of the Criminal Pro 
cedure Code, it 13 not hia defence that be was 
an unwilling agent Hia defence of alibi 13 as 
false as that of the appellant Yaijanath It 
may be added that he did not discloee the 
murder which took place on 25th August 
until bo made a statement befoie the Magia 
trate on 1st December 1965 This statement 
ia regarded as inadmis«ible by the learned 
Sessions Judge for the reasons mentioned by 
him. It i3 to be read as a whole and when so 
read it is of an exculpatory nature where 
guilt is denied Therefore it cannot he re 
garded &3 a confe°eion or even an admi°sion 
A statement recorded in the form of question 
and answer may be a better way of ascertain 
ing the voluntary character of eonfe e sicn than 
a statement recorded in a narrative farm An 
admi°3icn made by a person whether amount 
mg to a confession or not, cannot be split op 
and part of it used against him An ftdmts 
sion must be used either as a whole or not at 
all Tte learned Se° ions Judge exercised his 
discretion ifftconsbly in the matter of sen 
tence I would therefore bosit-te to interfere 
with the eentence of 5 years R I passed by 
him Thi* sentence does not seem to be exces 
sive In this view of the matter the convic 
tion and sentence imposed are maintained and 
the appeal of tbo appellant Krishna 13 also 
dismissed 

33 R 8 B1NDRA A J C — I have gone 
through the judgment prepared by my learned 
brother and which he was kind enough to 
send me from Panjim for my peru*al I want 
to add a few words to the judgment which I 
bad prepared on 21th of April I960, while 
at Panjim 

34 38 [Aftor going through and comment 
mg upon evidence the learned Jo dge proceeded I 

39 I entirely endorse the observation of 
my learned brother that it is not open to the 
Judges to give or withhold at pleasure the 
sentence of death in murder cases However 
I have not found any legal sanction for the 
assumption that the supreme crime should 
carry the supremo penalty unless there are 
mitigating circumstances to justify the 1 m 
po ltion of lea er of the two penalties pre 
scribed for the offence of murder In the ca®e 
of A Koieswara Rao In re AIR 19C3 Andh 
Pra 249 it was observed by a Division Bench 
of A P High Court that the theory that 
when there are no extenuating or mitigating 
circumstances it is incumbent upon the Court 
to impose the sentence of death stems from 
the a o snmptton that the sentence of death is 
the normal punishment for the offence of 
murder and the Iee«er sentence of imprison 
ment fur life is the exception and that this 
view was founded on tub section (5) of 8 8G7, 


Criminal Procedure Code as it stood before 
it was am°nded in 1955 The re»ult of the 
amendment the High Court held, 13 that the- 
Court is now allowed full discretion to award 
the sentence of death or the lesser sentence of 
imprisonment for life for the offence of murder 
That being the legal position at present, the- 
High Court pointed cat the view that the 
extreme penalty 13 the normal sentence and 
the mitigated sentence is the exception does 
not hold water It can no longer be said the 
High Court observed further that death is 
the normal punishment for murder and the 
view formerly held by the Courts in India 
that it is not for the Judge to eek himself 
whether there are reasons for imposing the- 
penalty of death bnt he should ask bimeelf 
whether th re are reoeone for abstaining from 
doing eo has lost its validity Corre-'fc approach 
to the question the High Court concluded, is 
that upon a conviction for murder the Judge 
should ask himself the question Are there 
any aggravating circumstances m this ca»e 
which imperatively call for tbo exaction of the 
extreme penalty? If in a given ca=e there- 
are euch circumstances it 19 the bonnden doty 
to award the capital eentence in the larger 
interests of society If. on the other band* 
circumstances of an aggravating nature are 
absent in a given ca»e the Judge would be 
justified in imposing the lesser of the two 
puni°bmeDta prescribed for the offence of 
murder The mere fact that a human life has 
been taken cannot in it«elf be an aggravating 
factor calling for the extreme penalty for tbo 
simple reason that if death u not caused with 
the requisite intention or knowledge the offence 
would not amount to murder The«e observa- 
tions of the Andhra Pradeah High Court are in 
line with the view taken by the Allahabad 
High Court in the ca e Batya Vir v State, 
AIR 1958 All 74G I entirely agreo with the 
proposition enunciated by the two High Courts 
In the case of Jan Mohammad v State 
AIR 19B3 All 501, it WB9 csnvaB,ed on behalf 
of the State that once the Seniors Jndge has 
exercised bis discretion m the matter of sent 
ence, tbo High Conrt Bhould not interfere 
with that discretion unless it finds that it was- 
arbitrarily exercised The Allahabad High 
Court refused to subscribe that proposition- 
It was of the opinion that while considering 
a case submitted to it under 8 874 Criminal 
P 0 , the High Court is not precluded from 
coming to its own conclusion on the review of 
evidence on re ord and on a consideration of 
the circumstances of the case and then oxer 
cmng a discretion of its own based on its own 
Inferences and conclusions in respect of the 
sentence It was observed further that it is not- 
the requirement of law that the High Court 
cannot award nnder 8 87 G, Criminal P C» 
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the lesser punishment of life imprisonment and 
cannot refuse to confirm the sentence passed 
by the Sessions Judge unless it arrives at a 
finding that the Sessions Judge bad arbitrarily 
exercised his discretion on non-judioial grounds. 
In support of this view reliance was placed on 
the case. Jumman v. State of Punjab, AIR 1957 
SO 469. The Supreme Court held in this case 
that on a reference nnder S. 374, Criminal 
P. C., the High Court has to satisfy itself as 
to whether a case beyond reasonable doubt 
ha3 been made out against the accused persons 
for the infliction of the penalty of death. 

40. It would follow from the above discus- 
sion that the High Court is not bound m law 
to go by the discretion exercsed by the Ses- 
sions Judge in the matter of sentence on a 
reference made to it Hnder S. 874. Criminal 
P. C., nor there is any sanction of law for the 
proposition that the sentence of death is the 
normal punishment for the offence of murder 
or that the lesser sentence of imprisonment for 
life is an exception to be imposed only if there 
are some extanuating circumstances. I had 
held in my judgment prepared on 24th of 
April 1969, that I was not convinced that the 
assault made on Sidappa was pre-meditated 
or pre-planned and that some well-established 
features of the prosecution evidence suggested 
that the assault was made on the spur of 
moment because of some immediate cause of 
excitement. The additional pieces of evidence 
brought out by me in this part of the judg. 
ment, in my humble opinion, reinforce those 
conclusions. Therefore, despite the firm opi- 
nion expressed by my brother that a case has 
been made out for exacting the extreme penal- 
ty of death, I am unable to nod assent. 

51. In the case of Jan Mohammad, AIR 
1968 All 501 (Supra), 8rivastava J., followed 
the practice adopted by Raghubar Days! J., 
in Moot Ohand v. State, AIR 1958 All 200, 
that in the esse of difierence of opinion bet- 
ween the Judges in the matter of sentence it 
is usual not to impose the death penalty uDleE3 
there are compelling circumstances. In Pandu- 
rang v. State of Hyderabad, AIR 1955 SO 
216, the Supreme Court held that when ap- 
pellate Judges, who agree on the question of 
guilt, differ on that of sentence, it is usual 
not to impose the death penalty except when 
there are compelling reasons. I am cognizant 
of the observations made by the Supreme 
Court in Babu v. State of Uttar Pradesh, AIR 
1965 BO 1467, that the principle adopted in 
Pandur&ng’e case, AIR 1855 SC 216 (Supra) 
cannot be raised to the pedestal of a rule for 
that would leave the eentence to the deter, 
mination of one Judge to the exclusion of the 
other. However, in my opinion by this obser- 
vation the principle adopted in Pandurang s 


case was not set at naught, and I believe that 
it still constitutes a relevant consideration 
whether one or other of the two punishments 
prescribed for the charge of mnrder should be 
imposed. The point to emphasise respecting 
the faots of Babn’s cues is that there was no 
difference of opim'on between the Judges of 
the High Court in the matter of sentence and 
as such the sentence of death was upheld by 
the Supreme Court on reconsideration of ih6 
whole matter. I have not been able to recon- 
cile myself to the view expressed by my 
learned brother that there are any compelling 
reasons in the instant case for imposition off 
tbe extreme penalty. It was held in the case 
of Masai ti v. State of Uttar Pradesh, AIR 
1965 SC 202, that in mnrder appeal or refer- 
ence the High Court has to deal with the- 
matter carefully and to examine all relevant 
and material circumstances before nnholdmg 
the conviction and confirming the sentence of 
death. All arguments urged by the appellants 
and all material infirmities pressed before the 
High Court must be scrupulously examined 
and considered before the final decision is 
reached. It is m the light of these wise obser- 
vations that I have come to the conclusion on- 
consideration of all the material on record 
and the arguments addressed at the bar that in 
the present case sentence of imprisonment for 
life would meet fhe ends of jnstioe. 

52. A Division Bench of the High Court at 
Lahore held in the case of Sher Smgh v. 
Emperor, AIR 1931 Lah 538, that where tbe 
origin of what took place before the deceased 
W33 assaulted is in obscurity the extiome 
penalty of cbe law is not to be imposed. There, 
as in our case, it was not positively established' 
what bad led to the fatal assault made on tbe 
deceased. It is correct that Shanta has denied' 
that the deceased had made indecent overtures 
towards her jest before he was assaulted, but 
Such suggestions made during her cross-exami- 
nation cannot be lightly dismissed in the back- 
ground provided by the prosecution etory 
that the deceased had an eye on 8hanta and 
Shanta had illicit connections with the accused 
Krishna. Krishna has undoubtedly been ac- 
quitted of the murder charge, but it would 
not be surprising that an attempt made by 
Sidappa to molest Shanta on the night of 
occurrence was frowned upon by Krishna and 
that fact led to an assault by Vaijcnaih on 
Sidappa. One out of three men pursuing two 
women had either to bow out or to be wiped 
out to secure the women to the other two men. 

It can bear repetition to state that if Vaija- 
nath had planned to mnrder Sidappa he could 
have achieved his object fay making a surprise 
assault on the latter when he was proceeding 
along with others on way to Talaulim after it 
had gone dark, or when be (Sidappa) was 
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asleep before Sbanta wa3 taken ill Hence I 
feel convinces that the murderous assault on 
Sidappa 13 attributable to some flare np just 
at the tc no of OvCnirenco and not pursuant to 
■a pre conceived plan 

43 At page 806, Twenty first edition of 
Ratanlal 3 The Law of Games it is mentioned 
on the authority of two ca9es of Mi Sbwe Yi 
v Emperor ILR 1 Rang 75l (AIR 1924 
Rang 179 and Gorakh v The Crown (1938) 
40 Pun L R 542 that an accused person ia 
entitled to the benefit of a reasonable doubt in 
the matter of eentence as in the matter of 
COnvi"tion I think this is a sound proposition 
in law Since in the instant case I have grave 
<3oub*s on the point that Yaijanath had pre 
planned the murder of Sidappa and since the 
contention of the defence that murder had been 
committed cn the spur of moment cannot be 
lightly dismia ed, the benefit in the matter of 
"entente must go to Sidappa 

44 "What appears to have weighed with 
mv learned brother in maintaining the sentence 
of 5 years rigorous impn onment impo ed on 
Kn»bta are the facts that it was the latter 
who had thrown away at odd places certain 
artcle3 removed from the person of the 
deceased and the handle of axe n«ed by Vaija 
oath m murdering Sidappa and that be 
(Krishna) had thereby can»ed the disappear 
auce of evidence relatin'* to the offence of 
murder Thia conclusion is dedneible from the 
eenten e in the middle of para 32 beginning 
with the wordB ’ I may perhaps hesitate to 
■convict him ’ In para 33 of the jodg 
ment I have shown that the statement of 
Rs^awa belies the testimony of ShaDta that 
tho a e articles bad been thrown away by 
Krishna Ba sawa made tbe deSnite averment 
that tbe articles bad been cast away by 
’Y&i.yuaalh. She did not mantum the earn at 
Krishna at all m that conne tion Hence I see 
no ground to reconsider my view that Kn»hna 
deserves not more than 2 years rigorous 
imprisonment 

45 ORDER — There being* no third Judge 
to rte-dve the differecca of opinion tbee_nt 
cn^es imposed by the learned 8e_sions Judge on 
the appellants Vaijanath and Krishna are con 
firmed in ac ordanee with the provi»o to 6 7 
(2) of the Gca Daman and Dm (Judicial Com 
miSMoner’a Court) Regulation 1963 This 
•order is announced to the prisoners and their 
■conn el 
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(GOA, DAMAN & DIU J C s COURT) 

V B Jetley, J C 

Cruz Fernandes, Applicant v The State, 
Respondent 

Criminal Bern Appln No 8 of 1969 
D! 112 1969 

(A) Criminal P C (1898), S 397 (1) — 
Accused, sentenced on same day to two 
separate terrm of imprisonment in two 
separate trials — Offences in both trials 
similar in nature — Magistrate, in exercise 
of discretion, directing subsequent sen 
teflee to run concurrently with sentence 
passed in previous case — Exercise of 
discretion, held, was proper 

Where the a cased is sentenced to two 
separate terms of imprisonment in two sepa- 
rate trials on the eama day for offences 
Bimilar in nature tha Magistrate can validly 
exerci»e hiB discretion vested m him under 
S 397 (1) Criminal P 0 by directing sub»e 
qnent sentence to run concurrently with sen 
tence parsed in previous trial (Para 8) 

For 8 897 (l) to take effect it is not neces- 
sary that a per’on is undergoing the eentence 
in jail The prm iple is that the sentence 
passed ehonld operate and take effect imme- 
diately on conviction and cannot be post 
poned Section 397 (1) as underwood in its 
plain B8Dse contemplates a sentence autenor 
in time which a pardon is undergoing and also 
a subsequent eentence on a eubsequent con 
viction The a-cced, therefore mas* be 
deemed to have undergone (be sentence passed 
m the previous trial from tho moment ho was 
sentenced (Para 8) 

(B) Criminal P C (1893), S 439 — 

Revision— Order in favour of petitioner— 
ttt ho. said to be aggrieved — 

Hence, revision does not he (Para 4) 

Applicant in person 

ORDER Thu is a revision petition filed 

by the petitioner from ]»d praying for tha 
reasons mentioned therein that the order 
passed by tbe learned Se«ions Judge m ap- 
peal against the conviction and eenten e im- 
posed on him by the learned Magistrate be 
eet aside as that order is not m conformity 
with the provisions of law 

2 The material |act3 are that the petitioner 
wa3 convicted on hia own plea of gniHy ( 
under Ss 487 and 8B1J P 0, in Criminal 
Case No 170/P/63 to undergo rigorous lm 
prisonment for 8 months and to pay a fine of 
Bs 100/ and in default of paymen’ to under 
go further rigorous imprisonment for 1 montb- 
In this case the learned Magistrate passed 
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stt order that this sentence should run con- 
currently with the sentence be bad imposed 
>in criminal case No. 168/P/6S. In oass No. 
3.68/P/68, the petitioner ■was also convicted 
-on bis own plea under Ss 457 and 381 of the 
3 P. 0. and sentenced to undergo rigorous 
imprisonment for foot months and to pay 
-a fine of Rs. 100/. and, in default of payment 
•of fine, to undergo rigorous imprjsomiunt for 
1 month more. This case was disposed of by 
-him same day as esse No. 170/P/68. It ap- 
pears through an error the petitioner Sled an 
^appeal in the Court of Sessions contending 
that the sentence imposed on him in criminal 
case No. 1G8/P/68, should be made to run 
•concurrently with the sentence imposed m 
-nrinnnal case No. 170/P/68. This error seemed 
-to have misled the learned Sessions Judge 
■into considering this contention on merits. 
'The order passed by the learned Magistrate 
in criminal case No. 1W/P/68 was clear en- 
ough and this error committed conld have 
'been avoided. The provisions of S. 897 (1) 
of the Cede of Criminal Procedure cbu be re- 
died upon in support of the validity of the 
iwo sentences imposed by the learned Magis- 
trate This eeotion to the extent it is ma- 
terial for tbe present purpose, provides that 
when a person already undergoing a sentence 
-of imprisonment is sentenced on a subsequent 
-conviction to imprisonment, such imprison- 
ment shall commence at the expiration of the 
imprisonment to which he has been previously 
sentenced, unless tbe Court directs that tbe 
-subsequent sentence shall run concurrently 
with Bucb previous sentence. 

3, The learned Magistrate did direct that 
tbe subsequent sentence passed on the same 
day in criminal case No. 168/P/68 should run 
-concurrently with the sentence passed in cri- 
minal case No. I70/P/&8. He exercised the 
.discretion vested in him. This diecreticn is 
to be judicially exercised. Each case has to 
be considered on its own facts and oircums- 
-isnees, tbe decisions in other cases being illus- 
trative, There is no such discretion vested 
on him under S. 397 (2), and for obvious rea. 
-sons. This provision operates of its own ao- 
-cord. Section 397 (1) does not say that it is 
only when a person is already undergoing a 
1 sentence of imprisonment m jail that it will 
, have effect, but not otherwise. The principle 
, is that the sentence passed should operate and 
take effect immediately on oonvictirn and 
cannot be postponed. This ts understandable. 
The provisions of S. 35 of the esid Code are 
clearly inapp’icable to tbe facts of this case. 
That eeotion visualizes sentences in case3 of 
conviotion of several offences at one trial. 
There were two trials in the case under consi- 
-deration and, therefore, S. 897 (l) coma 
improperly be invoked, it contemplates more 
1970 CriL.J 7. 


than one trial. The learned Magistrate exer- 
cised hta discretion under this provision pre- 
sumably because the two o ffeneea m both 
cases were of a similar nature, Thie discre- 
tion does not seem to have been improperly 
exercised. The petitioner most be deemed 
to have undergone the sentence passed in on. 
mmal case No. 169/P/68 from the moment be 
was sentenced. Section 897 (1) does not sayj 
that the sentence of imprisonment already- 
undergone shall be on a different day and not 1 
on tbe same day. ft ba 5 to be understood mi 
its plain sense. It contemplates a sentence 
anterior in time which a person is undergoing 
and also a subsequent sentence on & snbse j 
qnent conviotion. 

$ This is a case of one error leading to 
another. The appeal and the revision did not 
reslly lie {or the simple reason that the peti 
tioner wsb not aggrieved. The order was in 
bi3 favour. A person is aggrieved when en 
order operates to hw prejudice. The relief 
sought by him before the learned Sessions 
Judge and in this Court was already granted 
to him by the learned Magistrate. In this 
view of the matter, the revision petition is 
not maintainable and is accordingly rejected. 
TbB order of the Horned Magistrate which jb 
id favour of the petitioner shall operate and 
have effect. 

Revision dismissed 

1970 Cri. Ei. J. 97 (Hoi. 76, C. N. 27) 
(GUJARAT HIGH COURT) - 
N- G, Shelat, J. 

Sbantilal Satnsji, Appellant v. State of 
Gujarat, Respondent. 

Criminal Appeel No. 788 of 1987, D/. 10.1- 
1968, against judgment of S. J. Punchmahals 
at Godhra, DL 18.8-1967 

Penal Code (18&0 1 , Ss 96, 100 ~ “Free 
fight” — What it is and in what circum- 
stances such defence is not available, 
stated — (Words and Phrases — 'Free 
fight’ ) 

In order that ft pBity is not entitled to claim 
any right of private defence, there must be a 
free fight i.e if two persons or two factious 
voluntarily and with determined wlention 
come out to fight and in fact fight and that it 
is not possible to ascertain with reasonable cer- 
tainty ss (o who wss the aggressor or as to how 
tb&t fight started, tbe rule of law, Hat neither 
side je entitled to claim any such benefit arising 
oue of the general exceptions contemplated 
under 8- 86 read with S 100 of tbe PgdoI 

"(Only portions approved for reporting by 
High Court are reported here), 
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Cede would prevail It ta then that as to who 
attacked first would become immaterial AIB 
1954 S 0 695 and AIR 1957 S 0 469 Bel on 
(Para 10} 

Cases Referred Chronological Paras 


(1968) AIR 1968 Gnj 17 (V 55} 7 
Gni L B 806 1968 On L 3 150 
Pravinchandra Ramnarayan Bbatt v 
State of Gojarat 7 

(1966} AIR 1966 S 0 97 (V 58) 1966 
Cn LJ 82 Harbhajan Singh v 
State of Punjab 7 

(1961) AIB 1961 Gnj 8 (V 48) 1 Gnj 
L B 157 1961 (1) Gn L J 54 (2) 

State v Hira Bhaga 9 

(1957) AIB 1957 SO 469 (V 44) 1957 
Gn LJ 686 Jumman v State of 
Punjab 9 

(1954) AIB 1954 SO 695 (V 41) 1954 
Cn L J 1746 Gajanand v State ot 
UP 0 

(1947) 48 On L J B67 (Lab) Abdul 

Latif r Oeowo 9 

(1946) AIR 1946 Pat 251 (V 83) ILB 

24 Pat 744 Donk Gope v Emperor 9 

(1943; AIR 1943 Mad 492 (V 80) 44 

CnLJ 665 In re Eraei Subba Beddi 9 

(1931) AIR 1931 Lah 518 (V 18) 82 
On LJ 868, Ahmad Sherv Emperor 9 

(1915) AIR 1915 Bom 218 (V 2) ILR 

40 Bom 10o, Emperor v BecharAnap 9 


R M Vid for Appellant H V Babshi, 
Asatt Govt Header for Beepondent 
JUDGMENT — [After considering the evi 
dence, the Judge proceeia — Ed ] 


B The fact aboot Francis having died on 
1 8 G7 as a result of injuries said to have been 
caused by the Bccueed with a stick on bis head 
on the previous evening is no longer in dispute 
Wbat is however, urged by Mr Vin the 
learned advocate for the appellant accueed is 
that the act was committed in the exercise of 
hie right of private defenco and that way he 
is not guilty for the offence in question by 
reason of B 9G of the Indian Penal Code His 
contention was that the learned Sedans Judf-e 
has not properly considered the extent of proof 
that any Bnch plea raiBed by the accused re 
quires and about hia having not properly ap- 
preciated the evidence of the main eye-witnes 
eea m ibe oa-a Accord ng to him the evidence 
of witness Ghanahyamlal Ex o clearly esta 
bltehes the decea»ed Francis being the aggres 
eor at the incident and it was he who came 
ont duly armed with a etick and gave the hist 
b ow to the a cnaed According to him when 
he attempted to give another blow to him he 
apprehended that he would be either dene to 
d«a{h or caused any grievous hurt that he also 
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gave the stick blow which hurt him on hie? 
head as a result of whiob he died on the next 
day In those circumstances be is protected by 
reason of the provisions contained in 8 9ft 
read with 8 97 part I and S 100 els (l) and 
(2) of the Indian Penal Code It may be also 
mentioned at this stage that the prosecution 
has attempted to prove from the evidence on 
record that it was a free fight between the- 
parties and if alter both of them got them 
eelves armed with a stick and if in that mutual 
fight one causes injury to the other no right 
of private defence is available to either eide 
and m those circumstances, the learned Sessions 
Judge was perfectly right in convictiog him 
for an offence under 8 804 Part II of the 
Indian Penal Code 

7 Before we actoally go to the apprecia. 
tion of evidence of the eye witnesses in the 
case, it may be essential to keep in mind tbe 
extent ot proof which can be said to be eaten- 
tial for establishing any ench plea of self 
defence falling under the general exceptions in 
Chapter IV of the Indian Penal Code for it is 
the contention of Mr Vin that ranch though- 
8 105 of the Indian Evidence Act centum 
plates that the burden of proving the exis- 
tence of circumstances bringing the case within- 
any of the General Exceptions in the Indian 
Penal Code or within any special exception or 
proviso contained in any other part of the 
same Code or in any law defining the offence- 
is upon the accused and the Court shall 
presume the absence of eneb circumstances 
the decisions have laid down that the same- 
extent of proof as fs essential for establishing 
an offence vi 2 about tbe proof beyond any 
reasonable doubt in a criminal trial is not 
necessary and it would be enough if the a^oeed- 
is able to show tbe preponderance of probabili 
tie 3 that the act committed is in exerciee of 
right of private defence It would be enough, 
and will entitle him to claim the right ao as 
to exonerate him from tbe act In question It- 
may not be necessary to refer to the various 
authorities and it would be enough to refer t» 
the latest decision in the case of Harbhajan 
Smgh v State of Punjab AIR 1966 S 0 97, 
In that caee it has been obeerved as follows 

' There is consensus of judicial opinion in 
favonr of the view that where the burden of 
an issue lies upon the a-cused he is not 
required to discharge that burden by leading 
evidence to prove his case beyond a reaeooaolo- 
doubt This however is tbe test prescribed 
while decidmg whether the prosecution baa dis- 
charged ns odub or proving the gmlt of the 
abused It is not a test which can b» applied 
to an accused person who seeks to prove sub- 
stantially his claim that his case falls nndir 
an Exception Where he is called cptm to 
prove that his caee falls under an Exception, 


1970 Cri. L. J. Shantilal Ratnaji v. Stats of Gujarat (N. G. Shelat J.) 


law treats the onuB aa discharged if he suc- 
ceeds in proving a preponderance of probabi- 
lity. As soon as the preponderance of probabi. 
lity is established the burden shifts to the 
proseoution whioh still has to discharge its 
original onus. Basically, the original onus 
never shifts and the prosecution has, at all 
stages of the case, to prove the guilt of the 
accused beyond a reasonable doubt.” 

Then their Lordships have said thus : 

‘‘Where an accused person pleads an Excep. 
tion he must justify his plea, but the degree 
and character of proof which he is expected to 
furnish m support of the plea, cannot be 
equated with the degree and character of 
proof expeotad from the proseoution whioh ie 
required to prove its oase. The onus on the 
accused may well be compared to the onus on 
a party m civil proceedings just as in civil 
proceedings the Court whioh trie3 an issue 
makes its decision by adopting the test of 
probabilities, so muBt a oriminal Court hold 
the plea made by the accused proved, if a 
preponderance of probability is established by 
the evidence led by him.” 

While considering, therefore, the plea 
raised by the accused in the present case we 
have to beep in mind the extent of proof 
whioh is required to establish any such plea 
raised out of the general exceptions contem. 
plated in Chapter IV of the Indian Penal Code. 
The same view has been taken by this Court 
in the case of Pravmchandra Bamnarayan 
Bbatt v. The State of Gujarat, 7 Guj. L R 
386 : r (AlR 1968 Guj 17). 

8. Seotion 96 of the Indian Penal Code says 
that nothing is an offence which is done in the 
exercise of the right of private defence and as 
provided in clause (1) of Section 97 of tbe 
Indian Penal Code, every person has a right . 

. . . . J . to defend his own body, and the 
body of any other person, againBt any offence 
affeotmg the human body. Then Section 100 
relates to as to when the right of private 
defence of the body extends to causing death. 
It provides as under : 

■‘100. The right of private defence of the 
body extends, under the restrictions mentioned 
in the last preceding seotion, to the voluntary 
causing of death or of any other harm to the 
assailant if the offence whioh occasions the 
axeroise of the right be of any of the descrip. 
tiona hereinafter enumerated, namely : — 

First— Such an assault as may reasonably 
cause tbe apprehension that death will other- 
wise be the consequence of such assault. 

Secondly. — Snoh an assault Bsmay reasonably 
cause the apprehension that grievous hurt will 
otherwise be the consequence of snob assault, 

V * * * *" 

Thus, any such right would extend even to 


the voluntary causing of death of any other 
person provided there is a reasonable appre- 
hension of an assault and the death or grievous 
hurt is likely to be the consequence of suoh 
assault. Then Seotion 102 of the Indian Penal 
Code says as to when that right commences. 
It provides that the right of private defence 
of the body commences as soon as a reason- 
able apprehehsion of danger to the body 
arises from an attempt or threat to commit 
the offence though the offenoa may not have 
been committed ; and. it contmnG 3 as long 83 
suoh 'apprehension of danger to the body con- 
tinues. It is essential to note that it is not 
that any actual assault should have been com- 
mitted so as to entitle the person assaulted to 
claim any right ol private defenoe and it is 
enough if there arises a reasonable apprehen- 
sion of danger from either an attempt or threat 
to commit any such offence. As already pointed 
out hereabove, the accused has got to show 
that Buoh a right of private defence exists and 
that it was in exercise of that right he had 
given a blow with a stick which brought about 
the death of FranoiB on the evening of 1-3-67. 

9. The contention made out by Mr. Bakshi, 
the learned Assistant Government Pleader for 
the State, is that the evidence discloses a free 
fight between the parties in which both of 
them voluntarily and with a determination to 
fight had indulged in fighting after getting 
themselves armed with sticks and if m that 
fight Buy person gets injured, he must face 
the consequences arising out of that act and 
he is not entitled to invoke the aid of any 
snob right of private defence. That would 
require me to consider as to what can be 
called a 'free fight’ and in what circumstances 
such a defenoe is not available before we go 
to the appreciation of the evidence m the case. 
Mr. Bakshi relied upon various decisions and 
I would refer to them in brief. In Emperor v. 
Beohar Auop, ILR 40 Bom 105 : (AIR 1915 
Bom 213) it waB held that the right of private 
defence cannot be Bucceesully invoked by men 
who voluntarily, and deliberately engage in 
fightiDg with their enemieB for the sake of 
fighting, as opposed to the oase where men 
are reluctantly forced to use violence m order 
to proteat themselves from violence offered to 
them. Then in the cass of Donk Gope v. Em- 
peror, AIR 1946 Pat 251, it web held that 
where two parties oome armed re> dy to fight 
with each other, the mere faot that one party 
strikes the other party first doe3 not, by that 
reason and that reason alone, give a right of 
private defence of person to the members of 
the other party. Then I was referred to a case 
of Abdul Latif v. Crown, (1947) 48 Cri L J 
867 (Lab), where it was held that where both 
Bide3 take arms and go intotbe open to indulge 
in a fight, no question of the exercise of right 
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of self defence arise3 and it is immaterial 
whether the right 13 beguD by one side or the 
other In the case of In re Era*i Sabba Reddi 
AIR 1943 Mai 492 it was held as nnder 
“Where two parties were spoiling for a fight 
and each person began to pick np etones and 
throw at the other party then the accused a 
party cannot plead that because the other 
party wag al°o intent on beating them every 
blow they gave was given in Belf defence 
Where there is a spontaneous fight between 
two parties ea"h individual 13 responsible for 
the injuries he causes himself and for the pro 
bable consequences of the parsmt by hu party 
of their common object He cannot plead that 
because he might at any moment be etrnck by 
eome member of the other party his own 
blows were given in self defence ' 

In the case of State v Hira Bhaga 1 Guj 
L B 157 (AIR 1961 Gnj 8) it was held by 
the Division Bench of this Court that in a 
mutual determined fight between two rival 
factions right of private defence i» not avail 
able to either side As to what is called a free 
fight came npfor consideration by theSnpreme 
Court in the ca°e of Gajanand r 8 tata of 
Uttar Pradesb AIR 195l 8 C 695 Their 
Lordships of the Snpreme Couit agreed with 
the observations made by Harrison J as to 
wbat can be called a free fight in the case of 
Ahmad fiber v Emperor, AIR 1931 Lah 518 
A free fight as held in that case was 
• when both Bides mean to fight from the start 
go out to fight and there 13 a pitched battle 
The question of who attacks and who defends 
m such a fight is wholly immaterial and de 
pends Cn the tactics adopted by the rival com 
manders ' 

Then we have another decision of the Sup. 
reme Court in the case of Jntnman v State 
of Punjab AIR 1957 8 C 469 where it has 
been laid down that where a mutual conflict 
develops and there is no reliable and accept 
able evidence as to how it started and as 
to who was the ajgre sor it Will not be 
correct to a-sume private defence for both 
sides Such a caee will be a cage of sudden 
fight and conflict and has to be dealt with 
nnder 8 300 I P 0, Exception 4 

10 It would appear from the afote e ad 
dec °icr 3 that in order that a patty is not en 
titled to claim any right of private defence 
there mu«t be a free fight eaggesting clearly 
that both the s d&» hid a determined intention 
to fight from the etart voluntarily and s»Condly 
when there is no reliable and ac eptable evidence 
to ehow as to ho wit started and as to who was 
the aggres a or In other words if two persons or 
two factions voluntarily and with determined 
nten ion eome oat to fight and in fact fight and 
that it 13 not possible to as ertain with reason 


able certainty as to who was the aggreEsor or 
as to how that fight s*arted, the rule ol law 
laid down in the various deci 10 ns that neither 
side is entitled to claim any such benefit an 
Bing out of the general exceptions contemplated 
under 8 96 read with S 100 of the Petal 
Code wtmld prevail It is then that as to who 
attacked first would become immaterial 

We have therefore, to appreciate the evi 
dence keeping these broad principles in mind 
and finding out in the first instance as to 
whether it u possible to a3 ertam &3 to how 
the scuffle started and as to who was the ag 
greater If that u possible to ascertain having 
regard to the evidence in the case and if the 
act of the accused is found to have been com 
mitted In the exercise of hta right of private 
defence he caDnot be held gailty for any oleace 
whatever 

* * * • 

Appeal allowed 

1970 CfJ L 3 100 (Vol 76, 0 N 28) 
(GUJARAT HJGH COURT) 

V R Shad j 

JeBbmgbhai Nathabhai and another Apptl 
lants v State of Gajarat, Respondent 

Criminal Appeals No« 516 and 681 of 1969 
D/ 2 9 1963 again t order of City Msg «trale, 
9th Court Ahmedabad in Summary Cam 
No 2095 of 1967 

Gujarat Rice (Export Control) and 
Paddy (Movement Control) Order (1966) 
(as amended by Notification No GTH- 
121(A)/ECA 1146-9742 B D/- 13-10-1966), 
R 4 — Scope — ‘Movement — > Meaning 

— Paddy transported from villagein 
Ahmedabad district to another place 
in same district — Paddy passing through 
Ahmedabad city on the way — No con- 
travention of R 4— (Words and Phrases 

— Movement ) 

Where paddy is transported from a village 
m Ahmedabad district to another place in ths 
same district pi mg through Ahieiabad 
city on the way there 13 no contravention of 
R 4 of the GujiratR’CS (Export Control) and 
Paddy (Movement Control) Order (Para 1 ) 

Rule 4 refers to moving paddy from a place 
outside Ahmedabad city to a place within it 
Rule 4 therefore does not refer to "movement 
aimphciter It refers to that kind of movement 
which originates at a particular pla"e and 
end 3 at another place The worde nssd in R 4 
hence deal only with tran9po t and nothing 
else There cannot be a transport of good* 
unless the goods are moved from one pla e to 
another Even when goods are mo ved from 

Clf/EM/B IT4/69/JRM/D 
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one place to another, there will necessarily 
be included therein movement not only from 
the place of origin but also through every 
intervening place until it reaches the place of 
it3 destination where the movement come3 to 
an end. Rule 4 takes notice of only the initial 
movement from and the finai movement to a 
place and it does not deal with the movement 
through the intervening places. As such, under 
R. 4 if the final destination of the goods is not 
a place in the oity, there ie no ‘movement’, 
even if the goods are for the time being moving 
over a place in the city. Therefore, when 
paddy ia transported from a village in Ahmeda- 
bad district to another place in the earns dis- 
trict, passing on the way thiongh Abmedabad 
city, there is no movement under R. 4 and 
thus there is no contravention of R. 4 m such 
a case. AIR 1988 Bom 43, Poll. (Para 7) 
Cases Referred: Chronological Paras 
(1938) AIR 1938 Bom 43 (Y 25) : 39 

Bom L R 10G2, Emperor v. Dagadu 

Shetiba 5 

H. M. Choksi and G. A. Bandit, for Appellant 
No 1, Y. K. Desai, fGr Appellant No. 2 (in 
Criminal Appeal No. 516 of 1968); R. 31. Yin, 
for Appellant (in Criminal Appeal No. 531 of 
1968), Asstt. Govt. Pleader, for Respondent (m 
both appeals). 

JUDGMENT — Criminal Appeal No. 516 
of 1968 ie brought by the two appellants who 
were original accused N 03 . 1 and 2 respectively 
in the trial Court in Criminal Case No. 2095 
of 1967. The material faats ont of which this 
appeal arises may be shortly stated. 

2 On 19th September 1967 at about 4 A.M. 
complainant Rhematkhan, who is a Head 
Constable attached to the Monogram Chowkey 
was on patrol duty aloDg with three constables 
including one Somabhat. When they came to 
a place near cross-roads adjacent to Amritlal 
Estate, they found one truck bearing 6 T D 
2S11 coming from 0. K. Earkbana side The 
truck was detained and on enquiry it was 
found that the truck was driven by accused 
No. 2. Accused No. 1 was found sitting by the 
side of the driver. We are not concerned with 
accused Nos. 4 and 5 who have been acquitted. 
There were 60 bags of paddy weighing more 
than 4200 rkillograms. As neither accused 
No. 1 nor accused No 2 had any P3S3 or permit 
to bring the paddy bags within fche^ limits of 
the city of Abmedabad, the police seized that 
truck and the paddy bags therein and there, 
after a case was filed against the two ap- 
pellants for having contravened the provisions 
of R. 4 of the Gujarat Rice (Export Control) 
and Paddy (Movement Control) Order, -1968 
(hereinafter referred to as ‘the Order ), 
amended by the Notification No. GTH-1211AJ/ 
E0A-1146-9742-B dated October 18, 19o6. 


The contravention of that R. 4 in the above 
Order is made punishable under S. 7 of tho 
Essential Commodities Act, 1955 (hermafter 
referred to as ‘the Act’), which provides not 
only for punishment of imprisonment and fine 
to the offender, but alBO for the penalty of the 
confiscation of the material in respect of 
which the offence is committed and of the 
reoeptaole3 or the conveyance m which the 
Eaid material is carried. The appellant No. 1 
admitted that he was in the truck, but hi 3 
case was that he wanted to go to Kapadvanj 
and as this truck was going to Lambha he wa 3 
permitted by the owner of the said truck to 
sit in the said truok Appellant No. 2 stated 
that be was driving the truck on hire at the 
instance of Dasrathbhai and that he had com- 
mitted no offence. 

3 The learned trial Magistrate convicted eaoh 
of the two appellants for the oontravention 
of Rule 4 of the Order and he sentenced ap- 
pellant No. 1 to bis. months’ ngorouB imprison- 
ment and to pay a fine of Rs. 1,000/-, in default 
to suffer one month’s rigorus imprisonment. He 
also sentenced appellant No. 2 to two months' 
rigorous imprisonment and to pay a fine of 
Rs. 500/. in default one month's rigoroue 
imprisonment. He also ordered confiscation of 
the paddy as well as the truck in which the 
paddy was being carried. The original accused 
Nos. 1 and 2 have filed Criminal Appeal No. 516 
of 1968 against the order of their conviction 
Bnd sentence; while Criminal Appeal No. 531 
of 1968 ie filed by original accused No. 5 and 
one minor Batishbhai Jivabhai who claim to 
be the manager and owner respectively of the 
said truck, and tbeir appeal is directed against 
the order of confiscation of the vehicle to the 
Government. 

5 , The admitted faots are that this truok 
containing bags of paddy was proceeding from 
the village Kuha. a plaoe m Ahmedabad Dis- 
trict, to Lambha, a place also m the said 
Distriofc. There is also no dispute that the 
truck was detained at the cross-roads near 
Amritlal Estate. This Amritlal Estate and the 
cross-roads where the vehicle was detained are, 
as stated by the prosecution witnesses, within 
the city limits of Ahmedabad. There is no 
dispute on this point also There was admit- 
tedly no pass or permit either with acoused 
No. 1 or accused No. 2 to transport these bags 
of paddy to a place in Ahmedabad. The ordy 
question that arises for decision m this appeal 
is whether on these faot3 the appellants can 
be said to have contravened the provisions of 
R 4 of the Order. Rule 4, as amended Bub. 
sequently, in eo far as -'material for the pur- 
pose of this appeal, reads as follows: 

"No person Bhall move, or attempt to 
move, or abet the movement of paddy from 
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one place in the Abmedahad District excluding 
Ahmedabad City to any plaoe in the Abmeda* 
bad City whether by road, rail, water or air, 
except undfr and m accordance with a permit 
leaned by the State Government or by the 
Director of Civil Supplies Gn]&rat State or 
by the Director of Food Gojarat State or by 
any officer authorised by the State Govern 
ment in this behalf” 

Role i thereafter proceeds to mention cer 
tarn provisos bnt I am not concerned with 
any of these provisos in this appeal The charge 
mentions that the bags of paddy were "traca 
ported ’ from villag&JIuha to Abmedabad 
City The evidence of the complainant as well 
as witness Somabhat makes it quite clear that 
the tnrk was in actual jmotion when it was 
stopped by the complainant Rhematkban at 
the cro°s roads near Amntlal Estate The evi 
deuce of Somabhai makes it also clear that 
the truck was bound for Lambba There is no 
other evidence on the record contrary to the 
facts stated by the witnesses as afore aid The 
evidence, therefore makes it crystal clear that 
the truck was transporting paddy bags from 
Kuba to Lambha and while doing so the 
truck was aotually moving through a portion 
of the City of Abmedabad when it was stopped 
by the complainant near the croes roads at 
Amntlal Estate 

S I will first deal with the charge actually 
made against the appellants The charge is 
that the appellants werB transporting paddy 
from Kuha to Ahmedabad City Bo, the first 
question is whether in view of the facts estab 
lished m this case, it can be said that the ap- 
pellants transported paddy from Kuba to 
Ahmedabad City This point is concluded by a 
decision of the Bombay High Court m the case 
of Emperor v Dagadn Sbetiba 89 Bom L B 
10G2 AIR 1988 Bom 48 The. Bombay Hugfc. 
Court was then considering the provisions 
relating to the transportation of liquor under 
the Bombay Abkan Act (Bom V of 1878) 
The case dealt with the alleged transport of 
a cortam quantity of liquor from Jogeshwan 
to Poona and in doing eo the accused travelled 
by rail and the railway passed through a por 
tion of Bomb; City and the accused had to change 
trams at Dadar m Bombay The accused was, 
therefore charged for having transported liquor 
from Joge hwarl to Bombay and thus he com 
mitted an offence of importing liquor from a 
lower to a higher still head duty area The 
question that aro°e for consideration of the 
Court in that case was whether it can be said 
that the aecneed m those circumstances com 
mitted an net o! ' transporting liquor from 
Jogeshwan to Bombay Dealing with thisque? 
tion the Ierrned Chief Justice speaking for 
the Division Bench observed as follows 


’ When the Bombay Abkan Act, 1878 speaks 
ot transport from one place to another it 
means transport from the starting point to the 
ultimate destination It is a question of fact for 
the Court to determine what the destination 
may be If a man comes to a place and stays there 
for an appreciable time — and what amounts 
to an appreciable time— would have to be con 
sidered in relation to the purposes of the Alt 
the Oonrt might hold that that place was the 
destination although it appeared that the 
journey was to bo resumed subsequently But 
merely passing through a plaoe in the course 
of a journey does not amount to transporting 
to that place ' 

6 In bo far, therefore as the charge speaks 
of transporting the bags of paddy from Kuha 
to Ahmedabad City the charge obviously 
fails, as the prosecution evidence itself shows 
that the transport was from Kuha to Lambha 
and that the truck wa3 merely passing through 
the Ahmedabad City on its way to Lambha 

7 Mr Thakar, however, pointed out that 
B 4 of the order does not speak of ' traus. 
port and emphasised that the words need m 
B 4 refer to "moving ‘ paddy from one place 
to another and he says that whenever there 
is a movement of paddy from » place outside 
Ahmedabad City to a place inside Ahmedabad 
City, the contravention of R 4 is committed, 
U there is no pass or permit Mr Thakar 
stated that the ultimate destination of that 
movement may be a place outside Ahmedjibid 
City, but that would not make any difference 
to the interpretation of the words used in 
B 4 No authority was shown to me in sup 
port of this argument by Mr Thakar It is no 
doubt true that the words used in the Bombay 
Abkari Act and the words used in R 4 of the 
Order are not same The word transport is 
uaed ui the Bombay Abkari Act while the 
word more is used in B 4 of the Order In 
the Bombay Abkari Act the word ' transport 
is defined as meaning to move from one 
place to another place The word move * is 
not defined in the order but R 4 refers to 
moving paddy from a plsco outside Ahmedabad 
City to a pla-e within it Rule 4, therefore, 
does not refer to movement aimplicitej it 
refers to that kind of movement which origj 
nates at a particular place and ends at another 
place What is to be looked at is (i) movement 
from a place and (u) movement to a pla*e 
The wordsfused m B 4 therefore deal only 
with transport and nothing else There 
cannot be a transport of goods unle a the goods 
are moved from one place to another, and U 
goods are moved from one pla-a to another 
then there is certainly a transport of the 
good* Even if the paddy bags were to be 
moved from one place to another there will 
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necessarily bs included therein movement of 
the paddy not only from the place o£ origin 
bnt also movement of it throngh every inter, 
vening place nntil it reaches the final place of 
■ destination where the movement comes to an 
end. Buie 4 takes notice of only the initial 
movement from a place and the final move- 
ment to a place; and it does not deal with the 
movement throngh intervening places. In my 
opinion, therefore, on the facts which are not 
disputed and which are established by the 
prosecution evidence itself, there was no 
movement of paddy from Knha to a place in 
Ahmedabad City. The movement which is res- 
trioted by B. 4 of the Order is that movement 
which commences at a particular point outside 
Ahmedabad City and whioh comes to an end at 
• some place in Ahmedabad City. In other 
words, if the final destination of the goods 
which are moved is in Ahmedabad City, then 
there is a movement to a place in the Ahmeda. 
bad City. If the final destination of the goods 
which are in movement through Ahmedabad 
, City is not a place within Ahmedabad Cityi 
then there is no movement to any place in 
Ahmedabad City, even if the goods were for 
the time being moving over a place in 
Ahmedabad City. In my opinion, therefore, on 
the faots found in this case, no offenoe of con- 
travening K. 4 is committed. It is not, there- 
fore. necessary to go into the other questions 
raised on behalf of appellant No. 1, namely, 
that he was merely travelling in that truck 
with the permission of the owner of that 
trncifi or that he was not the owner of the 
<goods. 

8. Since no oSence is proved to have been 
committed by any of the appellants, it follows 
that no order of forfeiture of the vehicle or 
the bagB of paddy can be passed under S. 7 of 
■She Aot. 

9. In the result, therefore, both the appeals 
are allowed. The order of conviction and sen- 
tence passed against the appellants Nos. 1 and 
2 in Criminal Appeal No. 516 of 1968 ib set 
BBide and they are acquitted of the offence 
with whioh they are charged. Fine, if paid, 
should be refunded to them. Both the appel- 
lants are on bail- Their bail bonds are can- 
celled. The order of confiscation of the paddy 
bags and the truck is also Eet aside. The bags 
of paddy which are with the Government 
Bhould be returned to the witness Naudkumar 
Ohandolal Shah of Naroda to whom they 
belong. The truck has been already restored 
to the appellants m Appeal No. 581 of 196S. 

A bond has beeD taken in respect of that truck. 
That bond stands cancelled. 

Appeals allowed. 


1970 Cri. L. J. 103 (Yol. 76, C. N. 29) 
(JAMMU & KASHMIR HIGH COURT) 

J. N. Bhat, J. 

Ghidya Khan and others, Petitioners v. The 
State, Opposite Party. 

Criminal Applns. Nos. 6, 7, 8, 10, 11, 18, 
16, 17, 18, 19 to 28, 9, 13, 14, 17 and 31 of 
1988, D/. 20-6.1969. 

(A) Criminal P. C. (1898), S. 491— Peti- 

tions under — Points raised at time of 
argument not specifically raised in peti- 
tions — Petitions sent by detenues from 
jail where they had no legal assistance 
available to them — Points pure point of 
law and on interpretation of provisions of 
J. & K. Preventive Detention Act —Points 
allowed to be raised. (Para l) 

(B) Public Safety — J. & K. Preventive 

Detention Act (13 of 1964), S. 3 (l) (a) (i) 
— Security of State or maintenance of 
public order — These two bars for deten- 
tion are exclusive — But they may in 
certain cases overlap each other — Hence 
they can be clubbed together in detaining 
one and the same individual — Activities 
of a particular individual may in addition 
to causing disturbance to public peace 
endanger security of State also — He can 
be detained for both purposes simultane- 
ously- Maintenance of public order is a 
minor charge as compared with security 
of State. (Paras 3, 4) 

(C) Public Safety — J. & K. Preventive 
Detention Act (13 of 1964), S, 13 (2) — 
Modify meaning — ( W ords and Phrases — 
‘•Modify”). 

The word ''modify” in sub-seotion (2) of 
Seofcion 13 of the Aot does not at all indicate 
that it is used in the sense of reduction of the 
period, modification may be by reduomg the 
term, it may be by changing the place of 
detention or by providing further amenities or 
curtailing them. There is no technical defini- 
tion of tbe word modify in the Act. Case Jaw 
discussed. (Para 5) 

(D) Public Safety — J. & K. Preventive 
Detention Act (13 of 1964), Ss. 14, 3 (2) — 
Government can modify or revoke an 
order passed by itself as also an order 
passed by officers mentioned in S. 3 (2) 

S. 14 gives a wide power to Government 

namely notwithstanding that the order 
has been made by any officer mentioned 
in sub-s. (2) of S. 3 — Notwithstanding 
clearly means ‘even if- and not' only 'if.' 

(Para 6) 

(E) Public Safety— J. & K. Preventive 
Detention Act (13 of 1964), Ss. 14, 13 
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(2) — ‘Government — Power vested in 
Government can be exercised by Chief 
Minister —Order of an individual Minister 
concerning his port folio will be deemed 
to be order of Government-Chief Minis- 
ter being in charge of Home port folio 
represents Government so far as affairs 
of law and order are concerned and his 
decision on any such matter will be con 
sidered to be decision of Government - 
Further, under Rules of Business orders 
of Government are to be authenticated 
by secretary concerned — Hence affidavit 
of Home Secretary is sufficient on behalf 
of Government AIR 1950 E P 162, Rel 
on (Para 7) 

(F) Publtc Safety — J &K Preventive 
Detention Act (13 of 1964), Ss 8 proviso 
and 13 A — Proviso interpretation of — 
Grounds of detention to be supplied to a 
person detained in every other case 
except in case of detention with a view 
to prevent him from acting in any 
manner prejudicial to security of state — 
(Civil P C (1908), Pre — Interpretation 
of Statutes— Proviso ) 

TJia general principle tnderfying the infer 
pretation of a provieo is to take out a parti 
cular cla^a cf ca»es from the general language 
of the main enactment and its effect is confined 
to those very cases A provieo which 19 m fact 
and in Botatance a proviso can only operate to 
deal with a caee which bnt for it would have 
fallen within the ambit of the section to which 
the proviso ia a proviso Case law diaucreed 
(Para 8) 

All that the promo to S 8 means is that 
grounds have to be supplied to a person 
defamed in every other case except where he 
is detained with a view to preventing him from 
acting in any manner prejudicial to the eecn 
nty of the State Therefore as far as the 
detention of the persons with a view to pre 
venting them from acting in any manner pre 
judicial to the Bfcnrity of the State is con 
cerned the Government is perfectly at liberty 
to withhold the grounds from them m the 
public interest Bnt the de’aming authority 
wes bound to dieclcee or communicate the 
giQccds of detention to the detenues under 
tie first part of Section 8 of the Act eo far as 
maintenance of public order is concerned 
Failure to communicate the grounds to the 
detinue when he is in law cDtitlid to be 
tcld about the grounds renders the 
detent.cn illegal The facta may not be and 
need not be mentioned but the ground has 
to be The grounda are the tasia cf the 
allegation and the facts are the evidence 


upon which the allegations arc based Case 
law dis assed (Para 9) 

(G) Public Safety — J & K Preventive 
Detention Act (13 of 1964), Ss 3 (l)(a^ 
(0 and 8 — Detention — Satisfaction has- 
to be of detaining authority — Court 
cannot substitute its own opinion, so far 
as satisfaction is concerned, for opinion 
of detaining authority unless it is proved 
that order of detention is liable to be set 
aside on other ground AIR 195 1 Assam 
14 & A I R 1950 Mad 162, Rel on 

(Para 8> 

(H) Public Safety- J & K Preventive 
Detention Act (13 of 1964), Ss 3 (1) (a) 1 
(i) and 8 _ S 3 (1) (a) (i) interpretation 
of — Detention for preventing detenut 
from acting in any manner prejudicial to- 
security of State and also for maintenance 
of public order — Failure to supply- 
grounds of detention — Whole order of 
detention is illegal 

The legislatuie ha3 used two different end 
definite expressions which are separated by 
the word or in Section 8 (l) (a) (i) namely 
preventing a person from acting in any manner 
prejudicial to the security of the State or the 
maintenance of public order No superfluity 
is to be attributed to the legislature the legis 
lature is presumed to have laid down what it 
intended and each word or expression or pro- 
vision in bd era tment has to be given due 
weight and its right place (Para 10) 

The liberty of a citizen is one of the fund# 
mental ngbtB enshrined and guaranteed under 
the Constitution of India Therefore any 
attempt on the part of the Executive to in any 
way curtail or interfere with the liberty of a 
citizen should be put down with a heavy hand, 
(Para 2J) 

Where the per»one were detained for pre 
venting them from acting in any manner 
prejudicial to the sc crity of 8ta*e and also 
for the maintenance of public order but the- 
grounda of detention were not supplied to 
them, the whole order held was illegal 

(Para II) 

The detennes have been deprived of making 
a representation 83 no grounds have been 
communicated to them and therefore it cannot 
be ruled out that the detention ia unne ee ary 
and uncalled for for they might have eatiefied 
the detaining authority that there was no- 
ground so far as the maintenance of pnblio 
order was concerned In these circum a tances 
even if the order of detention preventing them 
from acting in any manner prejudicial to the- 
eecurityof the State n concerned, is una?3sil 
able the rea.on for their detention without 
giving them the ground for eu-h detention l*- 
unjustified and illegal so far their detention* 
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{or reasons o{ public order wag concerned. 
The latter defect affects the former detention 
order also which are akm and allied to each 
oth er. (p ara u) 

(I) Public Safety — J. & K. Preventive 
Detention Act (13 of 1964 ), Ss. 3 ( 1 ) (a) (i) 
and 8— Detention for security of State and 
also for maintenance of public order — 
Detention orders signed by Home Secre- 
tary — Orders served on detenus ex- 
pressly saying that the Home Secretary 
considers it against public interest to 
disclose grounds of detention — Orders 
held were illegal and the detenus could 
not be detained any longer on ground of 
such orders — Home Secretary has no 
locus standi in himself to pass or consider 
any order of detention. (Para 12) 
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M. A. Beg, for Petitioners; Advocate General 
for the State. 

ORDER — I have heard the learned counsel 
for the parties at length. Mr. Beg’s, the learned 
counsel appearing for the 19 petitioners' 
argument is manifold and each aspect of his 
argument will be considered separately. Mr.. 
Raina’s objection was that Mr. Beg should not 
be permitted to argue all the points that he 
has raised because these points were not 
specifically raised in the petitions. There is 
much weight in what Mr. Raina says; but it 
has to be kept in view that the petitions were 
sent by the detenus from Jail where they had 
no legal assistance available to them. More- 
over a3 the petitions have been argued on pure 
points of law and on the interpretation of the 
different provisions of the Jammu and Kashmir 
Preventive Detention Act, 1964 (hereinafter 
referred to as ’the Aot’) I think I should not 
5 deny the detenus the privilege of considering 
all the arguments raised by their learned 
counsel. Therefore, I heard Mr. Beg, the 
learned counsel for the petitioners, at length, 
g 

2. Another preliminary objection raised by 
Mr. Riina, was that under the Constitution of 

o India Art. 35-C an exception has been made 
in the case of State of Jammu and Kashmir. 
ThiB Ait. 35.C reads as under : 

"No law with respeot to preventive defcen- 
q tion made by Legislature -of the State of 
Jammu and Kashmir whether before or after 
the commencement of the Constitution (Appli. 

„ cation to Jammu & Kashmir) Order, 1954, 
shall be void on the ground that it is inconsis- 
tent with any of the provisions of this part, 
but any such law shall, to the extent of such 
q inconsistency, cease to have effect on the 
expiration of five years from the commence- 
ment of the said Order, except as respeots 
_ things done or omitted tc be dons before the 
‘ expiration thereof.” 

This period of 5 years ba3 extended from 
0 time to time and the Aot is in force now upfco 
1974. But this point doe3 not arise in this 
g case because Mr. Beg has not challenged the 
vire3 of the Act in his argument before me 
but be has assumed the Act as constitutional 
g and has attacked the orders of detention under 
the very provisions of the Act iti8lf. 

3. Mr. Beg started his argument with the 
8 observation that under S. 8 of the Act, there 

are different ciroumstancs under which a per- 
eon can be detained This section is divided. 

8 into two main sections (a) and (b). Under (a) 

(i) the grounds of detention can be security 
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•Of the State or the maintenance o! public order 
and under (b) ( 11 ) the maintenance of supplies 
and services essential to the community It ia 
common ground that neither (a) (ii) nor anb 
section (b) of section 8 applies to the facts of 
these cas°s Mr Beg e argument is that the 
■grounds of eeCurity of State and the mamten 
ance of pnblic order cannot be clubbed together 
in the case of a Bingle individual The scope 
■of the application of these two provisions 
namely (i) security of the State and (n) the 
maintenance of public order is entirely different 
and any single individual caDDOt be detained 
for bath the^e grounds simultaneously He 
■emphasised the point tbat when detention is 
ordered on the ground of security of the State 
no grounds need be given if the detaining 
authority so thinks fit In the ca«e of mamten 
ance of public order the grounds for detention 
have to be supplied Therefore according to 
him the detention order of those persons in 
whose cases both grounds have been eimultane 
ou°ly given are liable to be set a«ide on this 
.ground alone 

The argument is no donbt original bnt in 
my opinion has not much force behind it I 
agree with the learned counsel that these two 
grounds namely the detention for the purpose 
of security of the state and for maintenance 
Of public order are different in their meaning 
and connotation The word * or has not to be 
read as and He has argued that when the 
words of A statute are clear no artificial or 
atramed'conetruction should be permitted 
The word ' or ’ should not be interpreted aa 
and It is no doubt true that the cardinal 
rule of interpretation of statutes is that when 
the language of the Btatute 1 b clear no attempt 
should be made to take recourse to external 
aides, and the law should be applied as it is 
expressed by the legi°!ature because the legis 
lature u presumed to be rational and there fa 
always a presumption against redundancy 
But all this is not necessary in this ca»e because 
in spite of the argument of the learned Advo- 
-cate General I agree that the legislature 
■cnvi»aged two different categories under B 8 
(a) and they have separate s.ooe for applica 
tion The security of the Blate is a graver 
reason than maintenance of public order or I 
should say maintenance of public order is a 
minor charge as compared with the security of 
the 8tate » 

A pftsOn may behave m such a manner aa 
to deliver speeches or indulge in other aciivi 
ties m iting people to violence or preaching 
•communal i«in which may result in disturbance 
of public order In this case if somebody is 
-detained hia detention can be justified on the 
■ecore of maintenance of public Order If on the 
other hand the activitiesof such a man assume 
euch proportions as for instance joining with 


an enemy or acting in concert with the designs 
of an enemy the field of hisactmtiesbecommg 
bo widens to endanger the secutity or the 
sovereignty of the State his act3can he deemed 
as a menace to the security of the State I 
have given only a simple illustration but ca»es 
can be conceived where disturbance to tbs 
public order can bo the result of a variety of 
a n ts committed by an individual Bimdatly 
there can be many actions on the part of act 
individual which affect the security of the 
State for which his detention may become 
necessary under the Act Therefore I agree 
with the learned conn a el for the detenus tbat 
these two bars for detention are exclusive but 
they may m certain cases overlap ea°b other 
because the activities ol a particular individual 
may m addition to cajamg disturbance to the 
public peace endanger the security ol the 
State also 

4 I am not impiessed with the argument 
of Mr Beg that these two grounds mamten 
ance of public order and eeourity of the State 
cannot be clubbed together as he has put i( 
in detaining one and the same individual it 
must be either one or the other Cases can be 
conceived in which the activities of a person 
fall under the category of breach of peace as 
well as endanger the security of the State In 
euch a case a person can bo detained for both 
such reaBOiB This would bo exactly when a 
person is charged ol different c {fence*, he can 
be tried for different offences during the same 
trial subject to the limitations regarding 
joinder of charges Similarly if it la thought 
necessary to detain a person both for prevent 
ing him from acting in any manner prejudicial 
to the security of the State and the mamten 
ance of public order he can be detained for 
both these purposes simultaneously 

5 Mr Beg has made three categories of the 
petitioners In category (a) he has placed the 
following eight petitioners viz. Gula Mir 
Gulab Khan Chidya Khan Matwah Nakia 
Saif u Dm Ghulam Nabi Mohammad Taqcob 
and Mohammad Maqbool In category (b) be has 
Included the following eleven persons namely 
Ghulam Nabi Kban, Ghulam Mohammad Kool, 
Ghulam Mohd Noor u Dm Ghulam-u Saqlatn 
Alta! All Ghulam J eel am Hakim Mohammad 
Yasuf, Ghulam Mohammad Yattoo Masood 
Ahmad and Nazir Ahmed and in the last cate 
gory (c) comprises four persons Mohammad 
Maqbool, Ghulam Khan, Saif n-din and Chidya 
Khan (these four pars ms also figure in Cate 
gory (a)) The arguments that apply to cate 
gory (a) do to some extent apply to tbe 
detenus m categories (b) and (c) The mam 
arguments regarding petitioners of category (a) 
addressed by Mr Beg are that the detention 
orders show tbat detention of these detenus 
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hag been extended from time to time. For 
instance let ns -take the oase of Gulla Mir. 
Galls Mir was Sr3t detained nnder the Defence 
of India Rales. By Government. Order No. 
ISD-145 of 1938 dated 5-1.1968 he was for 
the first time detained nnder the Aot while he 
was in detention. He was asked to make his 
(representation by means of a farther order 
No. ISD-250 of 1968 dated 12.1-1968 and his 
oase was considered by the Board. The Board 
tendered its advice by means of ifca D. 0. 
No. PDA-121/68 dated 3-6-1968. This deten- 
tion order was confirmed by the Government 
by means of order No ISD.585 of 1 968 dated 
■26-6-1968. 

A farther Government Order No. ISD-76 of 
1969 dated 23-4-1969 was communicated to this 
detenu wherein the Government considered it 
necessary to continue his detention beyond 
29.4-1969, the date on which his detention 
would come to an end and they modified their 
earlier order dated 5.1.1968 under sub.s. (l) 
of 8. 14 of the Aot and ordered his detention 
npto the expiry of the Act or a maximum 
period of two years from the date of his deten- 
tion, whichever would be earlier. Mr. Beg 
argued that the Government had no such 
power. According to him the word 'modify' 
indicated or connoted reduction and not exten- 
sion. For this he drew support from the 
laDgnag8 of S. 13 (2) of the Aot itself. ThiB 
sub-section reads as under: 

"Nothing contained in this section shall affect 
the powgr of the Government to revoke or 
modify' the detention order at any earlier 
time.” 

He argued that when a word had been used in 
a particular Act, the same meaning should be 
given to that word throughout that Act and it 
would not be permissible to interpret or under- 
stand the word in different senses in the 
different sections of the same Act. 

The word ’modify’ clearly in sub.s. (2) of 
8. 13 of the Aot indicated that the modification 
would he towards reduction of the period and 
therefore the order of the Government m 
interpreting the word ’modify’ by extending 
the term of the detention of the detenu was 
illegal. 

Tnis argument in my opinion has no force. 
The word ‘modiiy’ according to the dictionary 
meaning out of the many meanings assigned 
to it, means ’to make a basio or important 
ohange in to ohange the form or properties of 
for a definite purpose’. Furthermore this word 
has been the Bubjeot of so much oomment in 
different rulings of the Supreme Coart pertain- 
ing to this very State when the provisions of 
Art. 370 of th 9 Constitution of India were 
interpreted. It was first considered in P. p. 
La khan pal v. State of Jammu and Kashmir, 
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(1955) 2 S C R 1101 : (AIR 1956 SO 197) ana 
then again in Puranlal Lakhanpal v. President 
of India, (1962) 1 S C R 688 at p. 692 ; (AIR 
1961 80 1519 at p. 1621) and lastly in Writ 
Petn. No. Ill of 1968, 8ampat PrakaBh v. 
State of Jammu and Kashmir, D/- 10-10-1968 
(SO) wherein it has been held that : 

"... We have already pointed ont that the 
power to make exceptions implies that the 
President can provide that a particular provi- 
sion of the Constitution would not apply to 
that State. If, therefore, the power is given 
to the President to efface m effeot any provi- 
sion of the Constitution altogether in its ap- 
plication to the 8tate of Jammu and Kashmir, 
it seems that when he is also given the power 
to make modifications that power should be 
considered m its widest possible amplitude. If 
he could efface a particular provision of the 
Constitution altogether in its application to 
the State of Jammu and Kashmir, we see no 
reason to think that the Constitution did not 
intend that he Bhould have the power to amend 
a particular provision in its application to the 
State of Jammu and Kashmir. Iti-eeems to 
us that when the Constitution used; the word 
"modification” m Art. 370 (1), the intention 
was that the President would have fhe power 
to amend the provisions of the Constitution if 
he so thought fit in their application to the 
State of Jammu and Kashmir.” 

It further held that : 

"Thus, m law, the word “modify” may just 
mean ’vary’ i.e. amend, and when Aiti'370 (1) 
says that the President may apply the provi- 
sions of the Constitution to the State of 
Jammu and Kashmir with suoh modifications 
as he may by order speoify, it means that he 
may vary (i.e. amend) the provisions of the 
Constitution in its application to the State of 
Jammn and Kashmir. We are, therefore, of 
opinion that in the context oi the Constitu- 
tion we must give the widest effect to the 
meaning of the word “modification” used in 
Art. 870 (1) and in that sense it includes an 
amendment. There is no reason toTimit the 
word “modification” as used in Art. 370 (1) 
only to such modification as do not make any 
"radical transformation." 

Farther even nnder the Constitution as is 
clear from the above remarks the word 
"modify” has to be given the amplest con. 
Dotation inclndmg radical transformation 
The word "modify” in enb-s. (2) of 8. 18 of 
the Act does not at all indicate that it is used 
in the sense of reduction of the period, modi- 
fication may be by reducing the term, it may 
be changing the place of detention or by pro- 
viding further amenities or curtailing them. 
There is no technical definition of the word 
"modify” in the Aot. This argument cannot 
Bt all help the petitioners. 
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6 The second argument of Mr Beg w«a 
based on S 14 of the Act He said that the 
Government could only revoke or modify the 
order pa»aed under Bnb 8 (2) of S 3 of tbs 
Act Sab s (2) ot S 3 empowers the follow 
ing officers to pa a the order of detention 

(a) Divisional Commissioners 

(b) District Magistrates 

Therefore according to Mr Beg the power of 
Government would be limited to revcke or 
modify the orders pa33ed by these two officers 
only and not passed by the Government itself 
In the first place it would look strange that 
the Government coaid revoke or modify on 
order pa»aed by some subordinate officer bat 
would be powerless to do the same when the 
order was passed by it Tho Government is 
definitely a superior authority to the officers 
mentioned therein Apart from this implied 
fallacy in the argument of Mr Beg the langa 
age of S 14 13 very clear It says leaving 
a’ide the portion dealing with ti 21 of the 
General Olaases Act that 

a detention order may at any time 
be revoked or modified by the Government 
notwithstanding that the order has been made 
by any officer mentioned in snb-s (2) of 8 3 
It gives a wider power to the Government 
namely notwithstanding that the order has 
been made by any officer mentioned in 
snb-s (2) of 8 8 The plain language tug 
geats that the Government has power to 
modify or revoke an order pas ed by itself as 
also an order parsed by the officers mentioned 
m Bub e (2) of 8 8 Notwithstanding clei*ly 
means even if and not 'only if This is a 
very clear provision and the argument of 
Mr Beg has no force in it 

7 Allied with this part of the argument 
Mr Beg argued that the power wa3 vested m 
the Government and not in the Chief Minister 
because the Chief Minister did not constitute 
the Government In this behalf ho referred 
to the Webster 8 dictionary meantng of the 
word Government which is 

the body of persons that csnstitutea the 
governing authority of a particular unit or 
organization as (a) the official* collectively 
comprising the Governing bodyiof a political 
unit and constituting the orgam»ation as an 
agency (a world in which Government are 
highly and effectively resolved to work toge 
ther— P D Roo evelt) * 

I The word Government baa tot been defined 
m the Constitution of India or m our Consti 
tution Ours is a j»tli amen 4 ary democracy 
The reapon-ibility of the minsters is joint and 
several They fanction collectively as well as 
individually Any order of an individual 
mini ter concerning hia portfolio will be deem 


ed to be &d order of the Government The 
same principle is laid m tho Buies of Baaine* 
a!*o The Chief Minister is in charge of (be 
Home portfolio He represent! the Govern 
ment bo far as tho affsirB of law and order are 
concerned and his de ision od any each matter 
will be considered to be a decision of the 
Government He has applied bis mind and 
then passed the relevant order Under the 
Roles of Business further the orders of the 
Government are to be authenticated by the 
Secretary concerned of the particular depart- 
ment In this case the affidavit of the Home 
Secretary is eoffic ent on behalf of the Govern 
ment and be is tho proper person to swear an 
affidavit in this behalf Reference may be made 
in this behalf to AIR 1920 E P 162 There 
fore even this argument of Mr Beg fails As 
such the petitions of the petitioners of Cate 
gory (a) fail and are liable to be dismis s ed but 
the Case3 of fonr petitioners viz Mohd Maq 
bool Ghulam Khan Bail n din and Chidya 
Khan fall m Category (c) al o The cases ot 
their detention will be considered under that 
category also no matter that they are not en 
titled to be released on the arguments advanc 
ed for them as being contained m category (a) 
8 The c»ses of eleven detenus of Category 
(b) were argued on the following basis namely 
that the*e people were detained both with 
a view to preventing them from acting m any 
manner prejudicial to the security of the State 
and the maintenance of the pablio order Dif 
ferent orders in the caie of different detenus 
under this catego y were passed Snb equent 
to these initial orders of detention they were 
further informed by different orders to tb& 
effect that in pursuance of S 8 read with 
8 13A of the Act the said detenus are in- 
formed that it is against the public interest to 
diaJoaa the facts or to commuoi'’ftte to them 
the grounds on which their detention orders 
have rieen umdr JlnAn- J? sS\' Ah? -Artf 
grounds of detention have to be disclosed to 
the pereon who u affected by the order and 
the maximum time provided for communrat 
ing the grounds of detention to such a person 
js ten days from the date of detention Ho 
has to be afforded tha earliest opportunity o f 
making representation to tho Government 
again-t the order but there 13 a proviso addec 
to this Bection which reads as under 

Provided that nothing in this aubae tins 
shall apply to the caae of any person detained 
wi’h a view to preventing him from a-ticg in 
any manner prejudicial to the security of the 
State if the authority making the order by 
the same or a subsequent order dire ts that 
the person detained may be informed that it 
would ba against public interea* to communi- 
cate to him the grounds on which the deten. 
tion order has beeD made ’ 



109 


1970 Cri. L. 3. Ohidya Khan v. State (J. N. Bhat J.) 


Mr. Beg laid much emphasis on the scope of 
a proviso. He referred to page 45 of Bindra’s 
Interpretation of Statutes. The function of a 
proviso has been discussed in a number of 
authorities and this Court also his had occa. 
eion to discuss the scope of a proviso m many 
cases but the general principle underlying the 
interpretation of a proviso ie to take out a 
particular class of cases from the general 
langaage of the mam enactment and its effect 
is confined to those very cases. See AIB 1944 
P C 71, Halsbury Laws of England 2nd Ed., 
Vol 81, para 605 at page 484, AIR 1950 Bom 
45. As was said in Annie Besant v. A. G. of 
Madras, I L R 48 Mad 146 : (AIB 1919 P 0 
31) “there is no magic in the words of a pro- 
viso.” Its only effect is to place a limitation 
on the principal enactment. See AIR 1933 
Oudh 491. Lord Macnaughten m Local 
Government Board v. South Stoneham Union, 
1909 A C 57, remarked that “I think the pro- 
viso is a qualification on the enactment which 
is expressed in terms too general to be quite 
accurate.” A proviso which is in fact and in 
substance a proviso, can only operate to deal 
with a Qa30 which but for it would have fallen 
within the ambit of the sect'on to which the 
proviso is a proviso. 

I do not think that this academic discussion 
about the scope of the proviso should detain 
ns. All that the proviso to S. 8 of the Aot 
memB is that if a person is detained with a 
■view to preventing him from aofcing in any 
manner prejudicial to the security of the State 
the detaining authority may refuse to disclose 
the grounds of the detention if it would be in 
hiB opinion against the public interest to com- 
municate to him the grounds of bis detention. 
Bo in other words it means that grounds have 
to be supplied to a person detained in every 
other C3S5 except where he is detained with a 
view to preventing him from acting in any 
manner prejudicial to the security of the State. 
Applying this principle to the concrete facts 
of the cases of the petitioners contained in 
category (b), it 13 understandable that the de- 
taining authority m these cases, the Govern- 
ment, did not think it fit in the pnblio interest 
4o communicate to the detenus the grounds 
of their detention so far as the security of the 
State was concerned. This the detaining autho- 
rity had the power to do and in spite of the 
forosful argument of Mr. Beg I think this iB 
the only simple, plausible and rational inter- 
pretation of this proviso. Therefore so far as 
the detention of these persons with a view to 
preventing them from aoting in any manner 
prejudicial to the security of the State is con- 
cerned, th9 Government is perfectly at liLerty 
to withhold the grounds from them in the 
jpublic interest. It is very well settled that the 
(satisfaction has to be of the detaining autho- 


rity and the Court, unless it is proved that 
the order of detention is liable to be set aside 
on some other ground, cannot substitute its 
own opinion, so far a3 the satisfaction is con- 
cerned, for the opinion of the detaining antho 
nty. Reference may be made to AIR 1951 
Assam 14 and AIR 1950 Mad 162. 

9. Bat the detaining authority waa bound to 
disclose or communicate the grounds of deten. 
tion to the detenue3 under the first part of 
S 8 of the Act, so far as maintenance of 
publio order is concerned. That has admittedly 
not been done in this ease or in other words 
no grounds have been communicated to the 
detenu* for detaining them for causing dis- 
turbance to th9 public order. The learned 
counsel for the State, Mr. Rama, relied on 
sub-3. (2) of S. 3 of the Act which is in the 
following words . 

“Nothing in aub.s. (l) shall require the 
authority to disclose facts which it considers 
to be against the public interest to disclose.” 
The learned Advocate General argued that 
the Government was well withm its rights m 
not disclosing the facts which in these cases 
meant the grounds for their detention to the 
detenus as m the opinion of the detaining 
authority suoh a disclosure was against the 
publio interest. But I am afraid, this is an 
argument without any Bubstance. In the first 
plaoe this sub-section lays down that the de- 
taining authority can refuee to disclose the 
faots if m the public interest it is necessary to 
do so. But facts are entirely different from 
grounds. 

In my opinion this is exactly against the 
case of a charge. If a charge is framed against 
an aooused person, the basic matter of his 
having committed an offence is disclosed in the 
charge. All those facts which have led the 
Magistrate or the Judge to that conclusion 
need not be and are not mentioned in the 
oharge. Similarly there may be hundred and 
one faots or acts committed by an individual 
which collectively may afford a ground for bi3 
detention. The facts may not be and need not 
be mentioned but the ground ba3 to be. The 
grounds are the basiB of the allegation and 
the facts are the evidence upon which the 
allegations are based. In this view I am sup- 
ported by a Division Bench authority of the 
Calcutta High Court reported as AIR 1951 
Cal 194. Therefore the detention of these 
detenus of category (b) is invalid so far as 
the second reason of their detention namely 
maintenance of public order is concerned. 
Authorities need not be cited for the proposi- 
tion of law that failure to communicate the 
grounds to the detenu, when he is in law en-l 
titled to be told about the grounds, renders 
the detention illegal. Reference may be made! 
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to MB 1949 All 148 (FB) and AIR 1948 Bom 
884 (FB) Even vague grounds have been held 
to be sufficient to invalidate the detention See 
AIR 1951 Simla 157 

10 The learned Advocate General m the 
firat place argued that the reason cf mam 
tenance of public order is included in the 
reason of detention as envisaged in the eecu 
rity of the State. This argument has not at 
all impressed me as I have pointed out earlier 
Besides the Legislature has used two different 
and definite expressions which are separated 
by the woid or m S 8 (1) (a) (i) namely 
preventing a person from acting in any 
manner prejudicial to the security of the State 
or the maintenance of public order Mr Beg 
baa rightly argued that no superfluity is to be 
attributed to the Legislature the Legislature 
ia presumed to havo laid down what it intend 
cd and each word or expression or provision 
in an en/rhne nt has to he given dae weight 
and its right place 

11 An attempt was made by Mr Rama to 

advance an alternative argument and that wa3 
if the detention 13 good withoat disclosure 0 ! 
grounds so far as the security Of the State is 
concerned no benefit can accrue to the de- 
tenues even if their detention on the ground 
Of the maintenance of pnbliO Order for want Of 
supply of grounds is bad because the detenus 
can be detained on the firat cause alone, the 
second ground can be safely ignored But I am 
not impressed with this argument because in 
the finst place the detenus have been denied 
the right given- to them under the law to 
know the grounds of their detention so far as 
their detention for maintenance of public order 
ia concerned The liberty of a citizen has been 
encroached npon and be is put behind (he bars 
without a fair trial without an opportunity of 
allowing him to be defended in a proper trial 
!Mr r.'gkttf srgaed Osat .‘iff Itbeeif 

of a citizen is one of the fundamental rights 
enshrined end guaranteed onder the Const) 
tntion of India. Therefore any attempt on the 
part of the Executive to in any way curtail 
or interfere with the liberty of a citizen 
should be put down with a heavy hand 
Secondly if the detenus had been given the 
grounda of their detention for the mamten 
ance of public order, they would have made a 
representation against their detention They 
might have shown finch atroDg reasons 89 
would compel the detaining authority to 
change their mmd so far as their detention is 
concerned at least under the head of the mam 
‘finance of public order This maintenance of 
public order has an intimate connection with 
the security of the Stale the learned Advocate 
General tried to call it a epecies Under the 
femes security cf the State 


Even if that argument is not accepted m 
toto the detenus may bring to the notice of 
the detaining authority facts which would 
make them change their mmd about their 
whole detention Thirdly the detaining ant ho 
nty may think of releasing the detenus bo 
far as the de f ention onder the pubho security 
is concerned But at the earne tunfe it may be 
e* ill apprehensive about their activities 01 s 
t orbing the public order Therefore the de 
tenoa have been deprived of making a 
representation as no grounds have been com 
mu&icated to them and therefore it cannot be 
ruled out that the detention is onnece^sary and 
uncalled for for they might have satisfied the 
detaining authority that there was no ground 
eo far as the maintenance of publio order was 
concerned In these circametances even if the 
order of detention preventing them from 
acting in any manner prejudicial to the secs 
nty of the State is concerned, is unassailable 
the reason for their detention without giving 
them the ground for such detention is unjusti 
fled and illegal bo far their detention for rea 
sons of public order was conoerned The latter 
defect affects the former detention order also 
which are akin and allied to each other In 
my opinion the whole order of detention is 
illegal and therefore the detention order of 
tbeie eleven persons of category (b) is bad in 
law and they have to be set at liberty 

13 Now I take category (c) dealing with 
the cases of four persons namely Mohammad 
Maqboo! Gbulam Khan Saif u-din and Ohidya 
Khan From the affidavits of the Homrf Secre- 
tary it would appear that they have been 
detained for preventing them from acting ia 
any manner prejudicial to the security of the 
State and maintenance of public order It ia 
the esse of the Sta*e that their order was 
passed by the Government the Chief Minister 
was satisfied about their activities which 
resufteef in (&e ccdeesoi etna TAf* 

learned counsel appearing for the petitioners 
Mr Beg presented four original orders served 
on these people eigned by the Secretary to 
Government Home Department These ara 
cyclostyled copies and m the orders which were 
handed over to the detenns the important 
words are 

" Yon are hereby Informed that your 
detention was ordered on grounds specified in> 
the Annexure appended hereto which also 
contained lacta relevant thereto except those 
which I consider to be Against the public inte- 
rest to discloee ” 

In the file preserved by the Government ins- 
tead of the word I the word Government 
has been substituted Mr Beg made s very 
long and forceful argument on this Recount. 
He argued that the original or Sera are those 
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which are produced by him, which were pro- 
perly signed by the Home Secretary and were 
given to the detenus concerned. Tne Home 
Secretary was not one of the authorities 
mentioned in the Act who canid pass Buoh an 
order nor did he figure anywhere in the scheme 
of the Aot in his individual capacity. The 
authorities who were competent to pass an 
order of detention were either the Govern- 
ment, the Divisional Commissioner or the Dis. 
triot Magistrate. According to him there had 
been tampering with the records by the Gov- 
ernment may be after these petitions were 
filed. Records have been tempered with, argued 
Mr. Beg, forgeries committed and to crown 
all this, false affidavits have been sworn by 
no less an official than the Home Secretary 
himself. 

Snoh a state of affairs discloses rather a serious 
situation portraying absolute chaos and play- 
ing with the liberty of the subject and throw- 
ing to wind all rules and canons of decency. 
He suggested that proper proceedings should 
be initiated against the concerned officers for 
forgery, tampering with the records and per. 
jury. The learned Advocate General replied 
that the orders were actually passed by the 
Government, it is only through some olerioal 
mistake that the word “I” instead ot the 
‘ Government” appears in the orders served 
upon the detenus. The whole mistake was 
a bona fide one, the Home Secretary had sworn 
an affidavit that it was the Chief Minister, 
in.oharge of the Home portfolio, who was 
satisfied and it was on his satisfaction that these 
people had been detained. Without making 
that muoh of the comment as the state of 
affairs deserves, the legal position that emer- 
ges is whatever be the intention of the Gov- 
ernment or whatever may have happened be- 
hind the back of these detenue3they are served 
with an order which is not in accordance with 
law. Tney have been explicitly told that the 
Home Secretary considers it against publio 
interest to disclose the grounds of their deten- 
tion. The Home Secretary as such, as remar- 
ked earlier, has no locus standi m himself to 
Pass or consider any order of detention. The 
orders served on these four detenus are clearly 
therefore, illegal and they cannot be any longer 
detained on the ground of such orders. These 
four petitioners also deserve to be set free. 

13. The cases of the remaining three dete- 
nus Elba Ram, Moha. Abbar and. Mohd. 
Yaqub do not disclose any defect on which their 
orders of detention can be quashed. Their peti- 
tions ate therefore dismissed. 

15. The result is that the petitions of Mob- 
ammad Maqbool, Gnlab Khan, Saif.u-Din. 
Chidya Khan (category (c) and Ghulam Nam 
Khan, Ghulam Mohammad Koul, Ghulam 
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Mohammed, (Noor-u.din, Ghulam-u-Saqlain,. 
Altai Ali, Ghulam Jeelani, Hakim Mohammad 
Yusuf, Ghulam Mohammad Yatoo, Masood 
Ahmad and Nazir Ahmed (of category (oj) are 
aooepted and they shall be set at liberty im- 
mediately. The patttious of the rest of the 
petitioners namely Gala Mir, Mutwali Nakia, 
Mohammad Yaqoob, Ghulam Nabi, Kaka Ram, 
Mohd. Abbar and Mohd. Yaqub stand dismiB- 
sed. The petitions of Khaliq Guru and Jahan. 
gir Khan have become mfrnctuous as it ie 
stated that these two petitioners have been 
since released, according to the affidavit of the* 
Home Secretary. - — 

Order accordingly. 
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(MYSORE HIGH COURT) 

M. Sadasivayya, J. - 

Chmnaya Chettiar, Petitioner v.' State of 
Mysore, Respondent. 

Criminal Revn. Petn. No. 276 of 1968, D/~- 
23-7-1968. t 

‘ Criminal P. C. (1898), Ss. 107, 112 — 
Preliminary order under S. 112 — Past 
misconduct of person proceeded _ against 
— Not sufficient to justify order-^Magis- 
trate must be satisfied that likelihood of 
breach of peace exists. ... 

A Magistrate cannot proceed under S. 107 
of the Criminal P. C. to make a preliminary 
order under S. 112 thereof merely on the past 
misoonduot of the person sougbt-,-to be pro. 
08 eded against. There must be information of 
a nature which convinces him that there i3 
likelihood of a breach of the peaaerr,,,(Para.8) 
When, therefore, on the face of it the pre- 
liminary order does not show that the Magis- 
trate was of the opinion that there wbb a 
likelihood of the breach of the peace being 
caused, the preliminary order cannot be sus- 
tained. (1965) 1 MyB L J 260, Rel. on. 

. (Para 4) 

Cases Referred : Chronological Paras. 
(1966) 1966-1 Mys L J 260 : (1966) 6 
Law Rep 7, Dodde Gowda v. State 
ol Mysore & 

(1940) AIR 1940 Mad 28 (Y 27) : 50 
Mad L W 668 (FB), In re, Muthu- 
ewsmi Chettiar 8- 

K. Shivashanbar Bhat, for Petitioner, G. M. 
Rego for State Pablic Prosecutor, for Respon- 
dent. 

ORDER : — This revision petition is directed' 
against a preliminary order dated 10-6-1968 
made by the Sub-Divisional Magistrate, Maoga- 

LL/AM/F661/68/GDR(B 



112 


1970 Crf Ii J 


State of Mysore v 

lore under S 112 Criminal P 0 The 
petitioner in this Criminal Revieicn Petition 
was respondent No 8 m that preliminary 
order By that preliminary order the preeent 
petitioner (along with others shown as the 
respondents in that order) has been called 
upon to ebow cause as to why he ehoold not 
be ordered to execute a bond in a sum of 
Bs 1 000 and to furnish two sureties each in 
a like sum for keeping peace for a period of 
one year 

2 The mam contention which has been 
urged by Mr K Bbivaebankar Bhat learned 
advocate appearing for the petitioner is that 
the said preliminary older merely makes a 
citation of certain past incidents and that it 
-does not contain any material on the face 
of it to show that the Magistrate had formed 
an opinion that there was sufficient ground for 
proceeding under 8 107 Criminal P G 

3 Bo far as the present petitioner is con 
earned the only fact which had been cited 
agamBt him is that the petitioner was a n„ted 
rowdy who was the head of a gang which had 
taken active part in the commanal trouble in 
Mangalore and was responsible for acta of 
-hooligani»m 

The preliminary order has been read out 
before me by the learned cancel It wonld 
appear from the citation in that preliminary 
order that information had been /aid by tbe 
■Circle Inspector of Poll b MaDgalore Circle 
■before the Magistrate that from tbe met 
dents which had taken place on tbe 18th 
19th and 20th April 1968 there was the 
likelihood of the respondents committing 
breach of the peace But as contended fay 
Mr Bhivasbankar Bhat there is nothing in 
this preliminary order to show that cn the 
said information which had been placed by 
the Circle Inspector of Police tbe Magistrate 
.bwmfid .m 1 xynmni' ii&i Aiwa* ww/dvnSlr.vjA 
ground for proceeding under 8 107 of the 
Criminal P 0 In the aVeDce of material to 
ebow that tbe Magistrate had formed euch an 
opinion he could not proceed under B 107 of 
the Criminal P C to make a preliminary 
order under S 112 of the Criminal P C When 
cn the face of it tbo preliminary order does 
not show that the Magistrate was of the 
opimon thas there was sufficient ground for 
proceeding under 8 107 of the Criminal P C 
that order stands vitiated In a decision of 
this Court whi-b has teen reported in 1966 1 
Myelr J260 Dodde Gowda v 8tate of Mysore 
Bauthceh J after referring to a Fall Bench 
decision of tbe Madras High Court AIR 1910 
Mad 23 faa* Btated as follows 

The said decision states that s.tion taken 
under 6 112 Criminal P 0 constitutes a 
-judicial act and therefore tbe Magi trafe 


Abdul Bameed Khan 

should cot act arbitrarily There must be 
information of a nature which convinces bun 
that there is likelihood of a breach of ths 
peace It is impossible to formulate a hard 
and fast rule with regard to tbe natnie of the 
information on which a Magistrate should act 
What is rea°onably sufficient to (atisfy a 
Magistrate must depend on the partiouhr 
situation While there most be something 
more than the past misconduct of the persons 
proceeded against to justify a notice being 
served upon him the Code does not require 
the information to ebow the particular act 
which is in contemplation at the time The 
Magistrate must be satisfied that there is a 
likelihood ol a breach of the peace What will 
satisfy him must depend On tbe particular 
facts of the case 

Therefore there mast be something more than 
mere past misconduct of the person sought to 
be proceeded against and the Magistrate must 
he satisfied that there is a likelihood of the 
breach of the peace 

4 In the absence of any material on the 
face of that preliminary order to show that 
the Magistrate had been satisfied that there 
was a likelihood of tbs breach of the peace 
being caused by the present petitioner the 
preliminary order in so far as it relates to tbe 
petitioner cannot he eastamed This revision 
petition i3 allowed and tbe preliminary ordert 
in so far as it pertains to the pre-ent petitioner 
is set aside 

Revision allowed 
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(MYSORE HIGH COURT) 

H House Gowda, C J and 0 Honniab J 
State of Mysore, Complainant Appellant 
v Abdul Hameed Khan, Accused— Respondent 
XV.imlnaJ -A/yieal Jin 423 sd JHG.7. J}/ 54 
1063 

Criminal P C (1898), S 344— War- 
rants to secure attendance of witnesses 
issued at the instance of prosecution — 
Police neither serving them nor return- 
ing them to Court— Witnesses absent on 
due date— Prosecution asking for further 
adjournment on ground that police was 
otherwise busy— Prosecution held, not 
diligent and Magistrate justified in refu 
sing further adjournment and pronounc- 
ing decision on available evidence 

(Paras 2 and 3) 
G M Rego for BUta Public Prosecutor for 
Appellant M M Jagitdar, for Respondent 
JUDGMENT — Thi3 appeal filed by the 
State under Section 417 Criminal P C 
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Sa directed against the judgment of th8 
First Class Magistrate, Aurad in C. C. 
Wo. 47 l‘Z of 1967 on his file. The learned 
.Magistrate acquitted the respondent who 
was charged and tried for an offence punish- 
able under Section 304-A of the I. P. Code. 

2. The case of the proseoution is that cn 
'3-2-1967 at about 5 p. m. the respondent was 
driving a bus bearing Nc. MYI 3135 from 
Ehanoor to Bidar in a rash and negligent 
manner and dashed against a cart driven by 
the deceased Meharudrappa and as a rssult 
‘Of this collision Mahsrudrappa died on the 
■spot and therefore, the respondent was liable 
to answer a charge for aD offence under Seo- 
dion 304-A of the I. P. Code. Though the 
incident took place on 9-2-1987, charge-sheet 
against the respondent was placed on 25 5- 
196 I. No witnesses were in attendance and 
■therefore at the instance of the prosecutor 
'the case was adjourned to 25.7-1967. On that 
-day, that is, 25-7-1967, one witness was pre- 
sent in Court and he was examined. He did 
not support the case of the prosecution. The 
^prosecutor prayed for issue of warrants to 
cfonr other witnesses pleading his inability to 
•bring them to the Court. The Court issued 
bailable warrants and posted the ease to 18 8- 
1967. On 18-8-1987, no witness for the prose. 
-cution was present. The bailable warrants 
<that were issued at the instance of the prose. 
•outor were handed over to the police for 
service. The Police neither eorved them on 
the witnesses nor returned th8 warrants as 
-unserved. The learned Magistrate refused to 
grant an adjournment to the Prosecutor and 
-closed the case and on the evidence adduced 
-entered acquittal m favour of respondent. It 
is the correctness and legality of th-s judg- 
ment that is challenged m this appeal. 

3. It is clear from the narration of facts 
^ahove that the prosecution was not at all 

diligent. Otice the Prosecutor prayed for 
warrants and secured them it was the 
duty of the proseoution to serve the warrants 
on the several witnesses and bring and exa- 
mine them in court. The explanation offered 
by the proseoution that because the Police 
were otherwise busy, they could not serve 
the warrants against the several prosecution 
, witnesses, is far from eafcifactorj’. In these 
circumstances, we are of the opinion that the 
learned Magistrate was perfectly just-fied in 
refusing to grant an adjournment to the pro- 
secution and proceeding to pronounce tb 0 
judgment on the material placed on record. 
We do not find any reason to interfere wit 
the order of acquittal passed by the lsarne 
Magistrate. This appsal, therefore, fails and 

^he same is dismissed. , 

Appeal dism’ssed. 
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(ORISSA HIGH COURT) 

A. MiSEA, J. 

G. A. Natarajan, Appellant v. Republic of 
India, Respondent. 

Criminal Appeal No. 48 of 1967, D/- 1.5 
1969. 

Anti-Corruption Laws (Amendment) 
Act, (1967), S. 2 (1) (b), (2) and (3)-Trial 
started under provisions of Prevention of 
Corruption Act (1947) as it stood prior to 
deletion of S. 5 (3) by 1964 Amending 
Act Appeal against conviction pending 
on 5-5-1967 when 1967 Amending Act came 
into force— Appellete Court has to re- 
mand case for retrial under S. 2 (3) irres- 
pective of whether provisions of S. 5 (3) 
of old Act were observed or not in the 
trial. (Para 3) 

R. N. Misra, for Appellant, Government 
Advocate, for Respondent. 

JUDGMENT: — The appellant haB filed an 
application for setting aside the conviction and 
sentence and remanding the case for fresh 
disposal to the Court bslow, in view of fcho 
previsions enacted in the Anti-Corruphon 
Laws (Amendment) Act, 1967. The judgment 
in this case convioting the appellant was deli, 
vered on 29-4-67 and the appeal before this 
Court was filed on 1-5-67. The Anti-Corruption 
Laws (Amendment) Act came into force on 
5-5‘67. Therefore, it ib urged that under sub- 
ss. (2) and (3) of S. 2 of the said Amending 
Act, 1967, this case ha3 to be remanded for 
re trial. 

2, Learned Government-Advocate, while 
not disputing the statements of fact, contends 
that the judgment of the Special Judge shows 
that the appellant was prosecuted and convict- 
ed keeping in view eub-s. (3) of S. 5 of the 
1947 Aot ns it stood before its deletion under 
the 1964 Amending Aot. To such a case, the 
provisions of the 1967 Amending Act on which 
reliance has been placed by learned counsel 
for appellant will not apply. 

3. On a consideration of the relevant pro- 
visions, in my opinion, the contention of 
learned Government-Advocate cannot be ac- 
cepted and the prayer of appellant must be 
sustained. The trial in this case started under 
the provisions of tbe Prevention of Corruption 
Act, 1947 a3 they stood prior to the amend- 
ment m 1964. By the 1964 Amending Act, 

S. 5 (3) was deleted and in its place sub-s. (l) 
(e) was substituted. Section 2 (1) (b) of the 
1967 Amending Act lay 3 down that notwith- 
standing any judgment or order of any Court, 
suh-s. (3) of S. 5 as it stood immediately be. 
fore tbe commencement of th e 1964 Act, shall 
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apply end shall be deemed always to have 
applied to and m relation to trials of oSeoces 
punishable nnder Bob e (2) of 8 5 of the 1947 
Act pending before any Court immediately 
before Each commencement 8nb section (2) of 
B 2 permits the accused to demand m pend 
ing cases that the trial should proceed from 
the stage at which It was immediately before 
ibe commencement of the 1964 Act and it is 
obligatory on the Court to comply with this 
demand Bub flection (3) provides for removal 
of doubts relating to appeals and revisions 
against any judgment, order or Bentence 
pending immediately before the commence 
ment of the 1967 Amending Act as well as 
those filed after ecch commencement The 
present case comes nnder tho former category 
.The appeal waa filed on 1 5 G7 and wa3 pend 
1 mg imTDtAia\*\ 'iMoie Vnu commencemva'i. cA 
the 1967 Amending Act In ench cases, the 
provision is that any Court where Buch appeal 
or application for revision la pending shall 
remand the case for trial in conformity with 
the provisions of this flection The said provi 
aion mat £8 no reference as to the manner in 
which the trial Court has dealt with it or if 
the trial Court had proceeded on the basis of 
sub b (8) of 8 5 of the old Act Therefore 
this appeal clearly comeB Within tha aforesaid 
provision and haB to be remanded for re trial 
m conformity with the provisions as laid down 
in the Amending A"t 

4 Bence, I allow the appeal, eet aside the 
conviction and eenten'e and direct that the 
case be remanded to the Bpecial Judge fot 
trial and disposal m conformity with the pro- 
visions contained in the 1967 Amending Act 
Appeal allowed 
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(ORISSA HIGH COURT) 

G K Mispa and 8 Achabya, JJ 

Dwanka Misra Appellant v Btate, Res- 
pondent 

Criminal Appeal No 124 of 1966 D / 6 12 
1968 agamflt order of 8 J i Bolangir Eafa 
handi.D/ 8151966 

Penal Code (i860) Ss S6 97,302,34 
and 149 — In a free fight there exists no 
right of private defence (Evidence Act 
(1872), S 105). 

When there is a free fight, that means when 
both the parties come determined to fight 
without there being com°pondmg rights of 
private defence no party is entitled to the 
protection of law Each party and the mem 
bers thereat are responsible for the illegal acts 
can ed by them In a caaa where the fa-»ts 
reveal a free fight between two or more groups 
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of persona and a person dies of injuries re- 
ceived in such a fight and out of the six 
accused five are acquitted the prosecution must 
establish beyond reasonable doubt that tha 
accused who was not acquitted cau°e! the 
injuries on the deceased so as to bo responsible 
therefor Held that the pro3ecntion failed to 
prtive this (Obiter If the five accused were 
cot acquitted all or some of them could have 
been convicted under B 802/84 or 8 802/149 
I J? 0 ) (Paras 4 and 5) 

J E Mohanty, for Appellant Standing 
Coiiu’el fur Respondeat 

(1 K MI8RA J — Tha appellant has been 
convicted under 8 802 Penal Code and een* 
tenced to imprisonment for life Originally 
6 accused persons stood trial nnder 8s 802/84 
vtA C/t/fo. S. tA Vara. Wli te 

acquitted 

9 The prosecution case may be stated u> 
brief The deceased Balaram Satpathy Dnbhi. 
flhyam (P W 8) and Ananda (P W 10J are the 
son? of Bndam Satpathy (P W 11) The ac- 
cused are all agnates There is no dispute that 
there u long standing family trouble between 
the Misras and the Batpathys 19 8 65 was n 
Janmaetami day It appears that the appellant 
had purchased some meat from tho acceasod,. 
hut bad not paid the price In that fateful 
roofUing the deceased asked for the money 
ThiS led to some altercation By then tha 
lather of the deceased was going to the temple 
to d« Poja The cloth of the appellant touched 
Bndam Tbifl also led to some trouble Both 
the*e matters led to a serious quarrel ulti- 
matsly 

The MiBras who are the accused, came with, 
lathis and Kstuag and assaulted the prosecution 
party P P> 10 and 11 and accuse! Gan a- 
nath, Madan Ghasi and Dwarika got lirOpla 
mjuneB Ghasi ii alleged to have given a fatal 
etrote on the head of the deceased with a lathi. 
The deceased retreated some steps Then the 
appellant gave a blow as a result of which the 
deceased fell flown Thereafter he went cm 
indiscriminately a33aul ting him with a woeflen 
Katua (M 0 1) The deceased died eome time- 
after* 

In the defence the prosecution story as to 
how the quarrel originated is not challenged. 
The pie® taken is that thsre was a free fight 
on either side and the accused were entitled to 
right of private defence 

The learned Sessions Judge held that the 
death of the deceased was homicidal Tberfr 
was a frea fight between the parties but that 
the*»PF«ll a °twaa not entitled to right cf private 
defeat of body inasmuch ts he exceeded ha 
right °f private defence by earning tbe death- 
ct tb B deceased ,i 
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3. Mr. Mohanty for the appellant does not 
dispute that the death was homioidal. The 
Doctor (P. W. 17) held the postmortem exa- 
mination. He found 7 external injuries. Out 
of these, injuries 1 to 4 were oblique cutting 
wounds on different parts of the head. In his 
opinion, injury No. 1 was the fatal injury and 
all the injuries were antemortem in nature 
and caused by some cutting like weapon. On 
the Dootor’s evidence there cannot be any 
escape from the conclusion tbat the death was 
homicidal. 

5. Mr. Mohanty frankly stated that it was 
not possible for him to support the conclusion 
of the learned Sessions Judge that the appel- 
lant was entitled to set up the plea of right 
of private defence m a case where the finding 
is that there was a free fight between the two 
parties. The concession is well founded. When 
there 1 b a free fight, that means, when both 
the parties come determined to fight without 
there being corresponding rights of private 
defence, no party is entitled to the protection 
of law. Each party and the members thereof 
are responsible for the illegal aots caused by 
them. There is therefore no question of any 
exercise of right of private defence on the find- 
ing recorded that there wa3 a free fight which 
is not assailed by the learned Standing Counsel. 

5. The only argument available to Mr. 
Mohanty in a oase of this nature is whether 
the prosecution has established beyond reason, 
able doubt that the appellant caused the in. 
juries on the deceased so as to be responsible 
therefor. The positive prosecution evidence on 
this head is unfurled by Ajatna Padhan 
(P. W. 1) who is the immediate front-door 
neighbour, in front of whose house admittedly 
the occurrence book place. He says that Ghasi 
Misra at first gave a lathi stroke on the head 
of the deoeased. When the deceased was re- 
treating the appellant gave a blow with the 
Katua as a result of which he fall down. 
Thereafter the appellant indiscriminately went 
on assaulting, and as a result thereof the 
deceaced succumbed to death. The wooden 
Katua (M. 0. I) is stated to be the Katua that 
was held by the appellant. 

ThiB was sent to the Dootor (P. W. 17) for 
his opinion as to whether the cutting injuries 
1 to 4 could be caused by M. 0. 1. The Doctor 
clearly expressed the opinion that M. 0. 1. 
cannot cause such injuries. We ourselves exa- 
mined the Katua M. 0. 1. Though it is used 
for the purpose of digging earth, its edge is 
Hot eharp. It ia somewhat thudding. We are 
also satisfied that the cutting injuries could 
Hot be caused by the Katua M. 0- 1 which, 
according to the prosecution, was in the hand 
of the appellant and was used as the weapon 
of offence against the deoeaEed. If this is tne 
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ultimate conclusion! the entire prosecution 
case implicating the appellant must fail. On 
this evidence we cannot come to the conclu- 
sion that the injuries on the deceased were 
caused by the appellant. The appellant is 
therefore entitled to the benefit of doubt and 
must be acquitted. 

6. Government haB filed no appeal bo far 
as the other five aconBed are concerned. If 
Government had filed an appeal, then on the 
finding that there was a free fight and the 
deceased died as a result of Katua strokes 
given by some of the accused, all or Borne of 
the accused could have been oonvioted under 
S. 802/84 or 302/149, Penal Code. Once the 
5 accused havo been acquitted, the appellant 
cannot be convicted unless the prosecution 
establishes beyond reasonable doubt that the 
appellant was responsible for the death of the 
deceased. There can be hardly any doubt that 
the deceased died as a result of assault on him 
given by Borne of the accused. But in view of 
the finding recorded by the learned Sessions 
Judge and the order of acquittal already made, 
against which there is no appeal, the appellant 
cannot be convicted for causing the death of 
the deceased. 

7. For the aforesaid reasons we Bet aside the 
order of conviction and sentence passed by the 
learned Sessions Judge and acquit the appel- 
lant. The appeal is allowed and the appellant 
be set at liberty forthwith. 

8. ACHA5YA, J. - I agree. 

Appeal allowed. 


1970 Cri. h. J. 115 (Yol. 76, C. N. 35) 

(PATNA HIGH COURT) 

B. N. Jha J. 

Ayodhya Prasad Tewarii Petitioner v. Hopal 
Manjhi and others, Opposite Party. 

Criminal Revn. No. 1552 of 1867, D/- 81-1- 
1969, from order of Magistrate, Bhagalpar, 
D /. 14 6-1967. 

Criminal P. C. (1898), Ss. 146, 145- 
Proceeding under S. 145 — Reference to 
Civil Court— Before ordering reference to 
Civil Court, Magistrate must apply bis 
mind to the case of the parties and to the 
evidence, both documentary and affidavit 
—AIR 1965 Pat 411, Foil. (Para 6) 

Cases Referred : Chronological Paras 
(1965) AIR 1965 Pat 411 (V 52) 1965 
B L J R 97 : 1965 (2) Cxi L J 527, 

State o! Bihar v. Hari Miahra • 

(1962) AIR 1962 Pat 468 (Y 49) : 1962 
BLJB 267, Shreedbar Thaknr v. 

Eeaho Sao ■- 
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(1962) 1962 (2) Ctt h J 577 1932 

BP JB 105 Chandradip Singh y 

EBB Verma 7 

K K Sinha, Nagendra Prasad Singh No 2 
and Bachoo Prasad Bragh, lot Petitioner, 
S Samsur Rahman and B Nurul Vans for 
Opposite Party* 

ORDER — Tbia application by the second 
set of second party in a proceeding under 
8 145 of the Code of Criminal Procedure is 
directed again3t the order of the Magistrate 
dated the 14th June 1967 declanog the pos 
session of the first party The disputed lands 
appertain to khata Noa 124 and 171 of village 
Eaigaon tola Parma3ia police station Pirpamty, 
district Bhagalpore The lands of khata Nos 
124 and 171 belonged to Bheikh l®baqoe and 
Sheikh Ismail who were the occupancy raiyata 
in respect of the afore»aid lands Under khata 
No 12 4 there were several eikmi tenants at 
the time of the record of right It is not 
necee ary to give them in detail Lands of 
khata No 171 originally belonged to one 
6arwang Manihi as raiyat who sold them to 
Sheikh Ishaque and Sheikh Iemail by virtue 
of a registered eale deed It may be mentioned 
that before the purchase by Bheikh Iehaque 
and Sheikh Ismail they were the usufructuary 
mortgagees of the said lande 

2 The case of the members of the first 
party is that they are heirs of the different 
eikmidara who were in possession of the lands 
and they have been cultivating and dividing 
the crops with the maliks As regards the 
lands of khata No 171 tbeir case i9 that after 
the sale the purchasers gave tbe lands to 
Sarwang Manjhi on bataiand after the death 
of Sarwang Manjbi his heirs have been 
coming on in pQ session of the lande and divid 
ing the crops with Sheikb Ishaque and Sheikh 
Ismail 

3 Ehrctw oi* Ahr pvA-Aowr »ir Ahr i Ahr 
eikmidara recorded under khata No 124 died 
and after their death the lands came in khas 
cultivating possession of Sheikh lahaque and 
Sbeikh^Ismail and since then they have been 
coming on in peaceful possession of the same 
With regard to the lands of khata No 171, hia 
case is that after the purchase by 8heikb 
Ishaque and Sheikh Istrail the lands remained 
in their khaj cu! tivatmg possession and the land3 
were never given to Sarwang Manjhi on batai 
The petitioner pnrchaaed the lands of khata Nos 
124 and 171 by virtue of a registered Bile 
deed dated the 8th April 1661 from the heira 
of Sheikh Ishaque and Sheikh Ismail and 
Since then he has been coming on In peaceful 
po^eesion of the tame Hi® ca«e farther ia that 
there was no apprehension of a breach of the 
pea*e A faW report of the apprehension of a 
brea h of the peace was eent in the name cf 


the Up-pancb and on that a proceeding under 
6 144 of the Cade of Criminal Procedure was 
drawn up which was subsequently converted 
into a proceeding under S 145 of the Code 

It may bo mentioned that jn the Court 
below tbe said Ijppancb filed an affidavit 
denying to bave filed any aach application 
before the Sab divisional Magistrate informing 
him that there was an apprehension of a brea h 
of tbe peace in reaped of the deputed lauds 
Hi3 case farther is that Mohammad flngwn, 
the first eet of the aocond party, was a dis 
missed Bfirvant of the malika Sheikh Ishaque 
and Sheikh Ismail and being di^atisfied be eet 
up tbe Manjbi first party to claim the lands S3 
heirs of tbe recorded eikmidara and be has 
himself falsely claimed the lands on the 
basis of settlement from Bheikh Tshaque and 
Bheikh Iemail Tbe petitioner further asserts 
that after hi3 purchase he eold some of the 
lands to the third party who are in possession 
of the said lands Mohammad Hu^aam first 
set of the second parly as stated above, 
claimed the enlira disputed lands on the basis 
of oral settlement from the raiyats 1 e from 
Bheikh Ishaque and Sheikb Iemail The mem 
here of the third party claimed po’aesaion in 
respect of certain lauda on the ba is of their 
parcba9e from tbe petitioner 

4 The parties filed written statements and 
adduced evidence in support of their re3pec 
live claims The learned Magistrate referred 
tho matter to tbe Subordinate Judge 
Bbagalpore who held praession of the first 
party by his judgment dated the flth May. 
1967, and accordingly the Magi rate Bhagal 
pore declared po®sea®ion of the first party by 
ins order dated the 14 l b Jane 1067 Hence 
this application by the eecond eet of the second 
party Mohammad Ha®am, th9 first eet of 
the second party has not moved this Oaart 
qyjunst tbe aforesaid order 

5 Learned counsel for the petitioner raised 
several contentions before me Ho contended 
that the Magistrate erred m law id referring 
the matter to the Civil Court without applying 
his mmd to the written eta‘ementa and evi 
denee filed by the parties and therefore the 
whole order of referen»a was invalid and enb 
sequent proceedings thereafter were also 
invalid in law He also challenged the ;udg 
ment of the Subordinate Jcdge who decided 
the qoe®tion of possess on oo reference on tbo 
ground that the learned Subordinate Judge 
failed to consider tbe documents filed by tbe 
petitioner It wa9 further Contended that the 
learned Bnbordinate Judge wronjly construed 
that the lands of khata No 171 were iilmi 
lands as the lands of khata No 124 It was 
further contended that Iha learned Sub 
ordinate Jndge failed to <mn®iderthe fact that 
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the heira o£ the sikmiiars had. no concern 
after the death of the recorded siktnidars as 
sikmi rights were not inheritable. 

Besides that, it was contended, that none of 
the members of different sets of first party 
came to file affidavit in support of their res. 
peotive claims of possession which supported 
the case of the petitioner that it was Moham- 
mad Hussain, first set of second party who had 
set up the l3t party and wa 3 fighting out the 
case on behalf of the first party. Learned 
Counsel also drew my attention to the fact 
that Murli Manjhi was sikmidar in respect of 
plot Nos. 524, 526, 549 and 755 of khata 
No. 124. Bishwanath Manjhi son of Murli 
filed an affidavit supporting the possession of 
the petitioner and disowning his own interest 
and possession in respect of those lands. One 
Suphal Manjhi filed an affidavit on behalf of 
the first patty that the aforesaid Bishwanath 
Manjhi was not the son of Murli Manjhi but a 
son of his brother Murli. The Subordinate 
Judge decided the case on the affidavit of 
Suphal Manjhi that Bishwanath is not the eon 
of Murli Manjhi who filed an affidavit on the 
9th July, 1965 in support of the petitioner’s 
case. 

But the learned Subordinate Judge over- 
looked the faot that an affidavit was filed by 
Suphal Manjhi on the 16th April, 1966 to the 
effect that he never filed any affidavit in favour 
of the first party, stating therein that Bishwa- 
nath is not the son of Murli Manjhi. He 
asserted that Bishwanath who filed the affi- 
davit in Bupport of the petitioner is the son of 
Murli Manjhi. He further contended that the 
learned Subordinate Judge had simply made 
a catalogue of the affidavits filed on behalf 
of the parties. He submitted that a number of 
affidavits of boundary witnesses have been 
filed in support of the case of the petitioner 
hut the learned Subordinate Judge has not 
considered the contents of those affidavits nor 
has he given any reason for rejecting them. 
Hence learned counsel for the petitioner sub- 
nutted that the entire judgment of the learned 
Subordinate Judge is vitiated on account of 
the several infirmities stated above. In view 
of the order which I propose to pas3 m this 
case it is not necessary for me to consider 
whether the judgment of the learned Sub- 
ordinate Judge is vitiated on those grounds 
or not because, in my opinion, the whole 
order of reference is tad in law and muEt be 
set aaide. 

6. The learned Subdivisional Magistrate while 
referring the matter to the civil Court, passed 
the following order on the 15th July, 1966: 

"The record has been perused by me. After 
perusal of the same I am of the view that it is 
s complicated matter which I am unable to 


decide as to which of the parties were in pos- 
session when the proceeding had been started 
over the eubj'eot matter of dispute in thiB 
proceeding. The subject matter of dispute con- 
tinues to be attaohed under S. 145 (4), Ori- 
mml P. G. 

Statement of facta concerning caseB of all 
parties have been put up in their written 
statements. Documents and affidavits have also 
been filed which are on the record. 

With this observation the record is referred 
to the civil Court of competent juriadicttion 
under S. 146 (1), Criminal P. 0. for necessary 
recording of findinge under S. 146 (l-A), Cri- 
minal P. C. Parties to appear in the said Court 
on 28-7-66.” 


The order of reference Bhowa that the magis- 
trate has not applied hiB mind to the case of 
the parties nor to the evidence, both docu- 
ments and affidavits, filed by them m support 
of their respective cases. Therefore, it is quite 
dear that the Magistrate has shirked hiB res- 
ponsibility in referring the matter to the 
oivil Court. It was observed by this Court in 
the case of State of Bihar v. Hari MiBhra, 
1965 B L J R 97 : (AIR 1965 Pat 411) aa 
follows : 


"It would appear that the Magistrate has 
no unrestricted powers to make a reference 
at his option as and when he likes to do bo. It 
is obligatory on him that upon making any 
reference, he must try to form his own in- 
dependent opinion as to possession and it iB 
only when, on a consideration of the evidenoe 
adduced before him in the form of affidavits or 
documents, he is unable to deoide which of the 
party was in possession or is of opinion that 
none of the parties was in possession, that ho 
may attaoh the property and refer the ease 
to the civil Court of competent jurisdiction 
for its decision and while so doing he must 
have to draw up a statement of the faots of 
the case and forward the record to the civil 
Court. It is then that the oivil Court is 
clothed with the jurisdiction to decide the 
question of possession after perusing the evi- 
dence already given before the Magistrate and 
taking such further evidenoe as may be pro- 
duced before it by the parties.^ The civil 
Court, however, iB not to pa;3 anyffinal order 
but it will only transmit its decision to the 
Magistrate, who, as provided in sub-s. (l B) 
of 8. 146 has to pass an order in conformity 
with the decision of the civil Court. A Magis- 
trate cannot shirk his responsibility and refer 
any proceeding to the civil Court without 
first applying his mind to the fact3 of tbe 
cose. It was pointed out by a Division Bench 
of this Court in Shreedbar Thskur v. Hesbo 
Sao, 1962 B L J E 267 at p. 272 : (AIR 1962 
Pat 468 at p. 471). 
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‘ 'A Magistrate cannot take recourse to 
S 140 (1) merely for the purpose of shifting 
hm own responsibility It ia only when 
either of the two contingencies mentioned in 
the sub section arises, that he can refer the 
cage to the civil Court * " 

In that ca°e the matter came before this Oomt 
on a reference made by the Mnceif Magistrate 
as to whether the order of reference was bad 
in law or not It was held in that case that 
the order of reference was incompetent and in 
such a circumstance any decision that may be 
given by the civil Court or even taking fresh 
evidence before It would be Barely without 
juii*diction 

7 Learned counsel for the opposite patty 
drew my attention to the cases of Chandradip 
Bmgh v B B B Verma 1962 B L J R 
105 ((1962) 2 On L J 577) and 1962 B L 
JR 267 (AIR 1962 Pat 468) It was 
contended that in thoea cases the order 
of reference was not held incompetent on 
that ground In the former case the judg 
ment of ihB civil Court was eet aside on diffe 
rent grounds and in the falter the whole 
proceedings were quashed on the ground of id 
competency of the reference as well as on the 
ground of vagueness in the proceedings In 
my opinion the present case ia fully covered 
by the Division Bench decision In the case of 
1065 BLJB 97 (AIR 1965 Pat 411) re 
ferred to above, and the order of reference 
in such circumstances, is bad in law and mast 
he set aside 

B For the reasons stated above the ap- 
plication 13 allowed, the order of reference 
pa«ged by the Magistrate on the 15th July, 
1966 referring the matter to the civil Court 
and consequently the jndgmont of the learned 
Subordinate Judge dated the 9th May, 1967 
and the order of the Magistrate dated the 
14th June 1967 passed on the basis of the 
said judgment are hereby set aside The ca«e 
is remitted tact to the Sub divisional Magi3- 
trate Bhagalpore who will place this case be 
fore gome Munsif-Magistrate for disposal ac 
cording to law It will be, however open to 
the parties to raise all passible contentions 
there bs they may think proper 

Application allowed 

1970 CrI L J 118 (Yol 76. C N 33) 

(PATNA HIGH COURT) 

M P Ybemi, J 

Ramayan Bhagat and another, Petitioners 
v The State Opposite Party 

Criminal Bern No 103 of 1967, D / 
CO 8 19G8 against decision of 2nd Addl S J , 
Chapra D/ 3 1 1967 

LL/AM/F812/68/BNP/D 


Criminal P C (1898), Ss 403 (2), 235 
(1) & ( 2 ) — Essential Commodities Act 
(1955), S 7 — Accused found in illegal 
possession of rice bags — Bags seized 
and kept in custody of neighbour — Re 
moval of bags by accused from such law- 
ful custody — Separate trials under S 395, 
Penal Code and S 7 of Essential Commo- 
dities Act are valid 

8e.tion 403 (2) does not militate agamst 
the view contained in 8 235 (1) of the Code 
When there is a senes of acta connected 
together eo as to form the eame tran action 
different acta committed in course of the Fame 
transaction may give rise to different offences 
In other words the acts are different and ne 
ce3earify the facta which amount to the acts 
must be different, though the different offences 
arising out of the different acta may form the 
subject matter of separate charges in one trial 
and that does not mean that either the facta 
or »"ts are identical Where both the offences 
are distinct the rule of double jeopardy or 
autrefois acquit does not apply aod tho same 
person can be tried twice for the two offences 
This has no relation to the rule regarding ad 
miesibility of evidence which ia designed to 
npset a finding of fact recorded by a competent 
Court at a previous trial (Para 5) 

Thus the prosecution of the accused under 
B 7 of the Essential Commodities Act for 
having been in posaeesion of rice in exceaa of 
the prescribed limit on a lapsed licence is not 
illegal merely becauas ho was previously pro 
aecuted and convicted for dacoity in removing 
thB eaid bags after seizure from fawfol 
CUBtody AIR 1965 8 C 87 & AIR 1058 S O 
415, Disting (Para 6) 

Cases Referred Chronological Paras 
(1965) AIR 19G5 8 O 87 (V 62) —(1905) 

1 On L J 120 Manipur Admimstra 
tion, Manipur r Thokehom Bira 
Singh 4 

(1956) AIR 1956 8 O 415 (V43)=1956 
Cri L J 805 Pntam Bmgh v State 
of Panjab 4 

Thakur Prasad Ramji Satan and Arjnn 
Praaad for Petitioners Bam Narayan Tewari, 
for Opposite Party 

ORDER — There are two petitioners who 
have been found guilty under 8 7 of the 
Essential Commodities Act and sentenced to 
undergo rigorous impii onmeat for 18 months 
and farther to pay a fine of Bs 600/ , ea b, 
in default to Buffer farther rigorous imprison 
ment for three months each Along with the a 
two petitioners, some other persons were aI°o 
convicted by the Mnnsif Magistrate First 
Class Oopalganj, but on appeal to the Second 
Additional Sessions Jndge Chapra Iboas other 
persons were acquitted and the conviction was 
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-mamtaic-ed only es regards these two peti- 
tioners a3 stated above, 

2. The facts of the case relating to the pre- 
sent petition may be summarised as follows: 
In the District of Saran there is a Block at 
Uhorey which is also a polios staiion. On the 
7th Augnst, 1964 there was a staff meeting in 
•the office of the Black Development Officer of 
Bhorey where it was discussed that some 
members of the Bharat Sewak Samaj had in- 
•formed the Block Development Officer that 
Bamayan Bhagat and others were in the habit 
of smuggling food-grains from Bihar to U. P., 
and the Bioofc Development Offioer asked his 
staff to be vigilant about it. On the very next 
3ay i.e. on the 8th August, 1964, the Super- 
visor, Bsjbanebi Prasad (P. W. 4) detected 
that two carts containing rice bags (18 bags 
-on one and 5 bags on the other) were being 
-driven by two persons. The Supervisor there, 
after direoted the cartmen to accompany him 
io Bhorey police station and the carta proceed- 
ed for some distance in that direction. Mean, 
while, it is alleged that petitioner Bamayan 
Bhagat came there and forced the cartmen not 
io go towards the police station. This created 
some confusion and meanwhile many persons 
collected there as also a police oonstable. 
Borne Mukhias also intervened in the matter 
and at their instanoe the 18 bagB of lioe were 
■jrept in charge of Bamayan Bhagat who 
.granted a receipt (Ext. 1) for the same. At 
.that very time he bad produced 4 cash memo| 
standing in the name of different persons, and 
informed the Supervisor that he had piircha3- 
«d those bags in the name of four different 
persons and the sale was to be done in his 
own village. On the lllh August, 1964, the 
Block Development Officer, got some confiden- 
tial information that Bamayan Bhagat had 
kept some canoealed bags of rice in the houses 
-of different persons of his own village as well 
as the neighbouring village and so he made a 
raid of those houses. From the honses of 
Mokhtar Mian, Nabijan and Ramjan Mian he 
recovered four bags of rice from , ’ 

Thereafter the house of Bamayan Bhagat was 
•also searohed and 16 full, bags of rice aa 
bags containing some rice were a so - 

ed. These three Muslims admitted that th 
"bags recovered from their houses 
k6pt by Bamayan Bhagat. The B1 
lopment Officer then entrusted 12 -oil, 

to P. W. 8, Birbahadur Singb, but on the ,12 th 
August, 1964 Birbahadur Singh reported to 
the Block Development Officer ^ 

Bhagat and five others raided his ~ 
foroibly removed those 12 bags of E ? ’ ... 
matter wa 3 reported to the police on 
-August. 1964 by the Block Development 
"Officer as a result of which a oase un * ' 

-of the Indian Penal Code was started against 


both these petitioners and some others. That 
case ended in conviction of Bamayan Bhagat 
only nnder 8. 380 of the Indian Penal Code 
by the appellate Oonrt and the rest of the ac- 
cused were acquitted. On the baBis of the re- 
port filed by the Block Development Officer 
an another case nnder S. 7 of the Essential 
Commodities Act was started against these 
two petitioners and under S. 8 of that Aot 
againat other acoused perBonB. In this case 
these two petitioners were convioted and Ben. 
tBnoed to undergo rigorous imprisonment and 
pay fine as Btated above, but the lower appel. 
late Court acquitted the remaining accused 
who had been convioted by the learned Hagis. 
irate. As against this order of conviotion the 
present petition has been filed. 

3. Mr. Thakur Prasad, learned oonnsel for 
the petitioners has urged only two points be- 
fore me. His first contention is that the second 
trial was m violation of the provisions of 
S, 403 of the Code of Criminal Procedure. 
The second point raised by him is that these 
petitioners have been sufficiently harassed by 
now, because Bamayan Bhagat ha3 already 
undergone the punishment of jail for one year 
in the previous obbg and so a lenient view con- 
cerning the sentence Bhould be taken. 

5. As regards the first point he has drawn 
my attention to the case ofPntsm! Singh v. 
State of Punjab, AIB 1956 8 C 41o. In this 
case the petitioners had been tried for an of. 
fence under S. 19 (f) of the Arms Act (as then 
stood) and acquitted and secondly they along 
with others were put on trial f0E an °^ 0 ° c0 
under S. 302/34 of the Indian Penal Code. 
In the latter case they were convicted. Their 

Lordships of the Supreme Court observed that 

the maxim ‘res judicata provertitate aooipitnt 

is no less applicable to criminal than to civil 
proceedings Thus an acquittal of an accused 

in a trial under 8.19(f). Arms Aot, a tant- 
amount to a finding that the prosecution had 
failed to establish the possession of certain re 

volver by the accused as alleged. The posses- 
sion of that revolver was a fact m issue whi 

had to be established by the prosecution be- 
fore he could be convicted of the offence under 
S. 19 (f). That fact was found against the pro- 
secution ana could not be proved against 
the accused in the snbsequent proceedings 
between the Crown and him, a “ der a c * % 
of murder. This view was reiterated m th 
case of Manipur ’Administration, Mampnr v. 
Tbokchom Bira Singh, reported m AIP.19^ 
B C 67. It was Btated therein that the rule 
iS 3 U 6 estoppel in a criminal trial is 
™ ion. oUte te ten M«3 by » »?■»“ 
Court on a former occasion and a 
been reached in favour of an accused, such a 
finding would constitute an es t°PP 
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judicata against the prosecution not as a bar 
to the trial and conviction of the acca°ed for 
a different or di’tmct offence but as preclad 
ing the reception of evidence to disturb that 
finding of fa B t when the accused 13 tried eubse 
quently even for a different offen-e which might 
be permitted by the terms of S 403 (2) The 
rale 13 nut the same as the, plea of double jeo 
patdy or autrefois acquit The rule thus 
relates ooly to the admissibility of evidence 
■which 19 designed to npset a finding of fact 
recorded by a competent Court at a previous 
trial He also referred to Art 20 (2) of the 
Constitution which lays down that no person 
shall be pro«ccuted and punished for the esme 
offence more than once 

5 The learned State Coansel has urged 
that the decisions of these case laws do not 
cover the fact9 of tbo present one 6 403 (1) 
of the Code of Criminal Procedure lays 
down 

‘A person who baa once been tried by a 
Court of competent jnri°diction for an offence 
and convicted or acqitted of such offence ehall 
while such conviction or acquittal remains in 
force not be liable to be tried again for the 
same offence, nor on the same fa"ts for any 
other offence for which a different charge 
from the one made against him might have 
been made under S 236 or for -which he 
might have been convicted under S 237 ” 
Under eub-s (2) a perron acquitted or con 
victed of any offence may be afterwards tried 
for any distinct offence for which a separate 
charge might have b»en made against him on 
the former trial under S 285, snb-a (1) 
There are several illustrations appended to 
8 403 and a carefof study of tho®e illustra 
bona reveals the exact position On a close 
examination of the vanoca eub-sections of 
S 403 of the Code of Criminal Procedure and 
on a consideration of the principle behind the 
eoction as a whole it eeems very clear that 
the section in effect intends to lay down that 
generally no accused shall be tried for the 
offence for more than once ati“ ng out of the 
Earns set of fact® Under sub.3 (1) cf 8 235 
o* the Code different offences as contemplated 
do not arise out of the same eet of facts 
though they do arise in one e fl riea of acts so 
connected together as to form the same tran 
•action, that is to eay, that when th»re is a 
senea of acta connected together eo as to form 
the same t-an3action different acta committed 
m conns of the same tran»action may give 
rise to different offences In other words the 
a^te are different and necessarily the facts 
which amount to the acts ratal be different, 
though tha different offences at eing ont 
of the different acts may form the a abject 
matter of separate charges in one trial and 


that does not mean that either the facts or 
acta are identical 80 in my opinion 8 40!? 
(2) does not militate against the view con- 
tained in 8 235 (1) cf the Code 

6 Applying the°e principles to the facta of 
the present ca°e it must be held that these 
petitioners have not been tried and convicted 
for the same offence twre over The former 
ca<>e related to a case of dacoity and the start 
of the esse was from that point at which these 
bags had keen kept in tbe custody of Bir 
Bahadur Singh Bat the offence under tbe 
Essential Commodities Act started much ear 
her, that 13 to eay when it wa9 noticed that 
these petitioners not being licensees were ia 
po as e3>ion of more rice than the prescribed 
limit In the report of the Block Develop- 
m°nt Officer it is mentioned that Bamayan 
Bbagat was holding an old licence and had 
not renewed the licence for the last three or 
four years The receipts which he bad produ- 
ced before tbe Block Development Officer 
showed that he had purchsed 23 bags of nca 
out of which 5 bagB were not accounted for 
In thscircamstan-'e, the evidence is also not th* 
same though some identical witnea es might 
have been examined I am told there were- 
12 witnes e3 in the previoss Sarsions Court 
and 7 witnesses were examined in the present 
case before the learned Munsif Magistrate, 
Oot of these eeven witnesses only four 
are common XIoreover those witnesses do 
not spsak anything about the occurrence of 
da-’Oity or gnatchmg away of the nee bigs. In 
the charge I find that it is for storing 43 bags 
of nee whereas in the former case wp were 
concerned only with 12 bogs of rice which 
were alleged to have been taken away From 
these discussions it 1a apparent that both tbe 
offences are distinct and eo the (ame pereone 
could be tried twice for these two offences. 
The ride of double jeopardy or autrefois acquit 
does not apply to the facts ol the pre-eat case. 
That being so tbe firs* contention rai»ed by 
learned counsel mnet be ruled out of consi- 
deration 

7 I would then come to the second 
point which has been urged before me on 
behalf of these petitioners Petitioner No 1 
Ramay&n Bbagat has already undergone a- 
eentence of one year e rigorous imprisonment, 
because ol bn conviction under section 380 Of 
the Panal Code which had been confirmed by 
the High Coart In the present ca>e al30 ha 
wa a , I am told in jail for ten days Bo taking 
these facts into consideration I think the 
sentence passed against him may be suitably 
reduced In hu cue, therefore, the period of 
jail punishment 13 reduced to the period al- 
ready undergone but he will pay the fin* 
imposed on him 
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8. lhe ease of the other petitioner! Ram 
Prasad Bhagat, who is the brother of peti- 
tioner No. 1, stands on a somewhat different 
footing. He had been tried in the previous 
case, but was acquitted. In this case he has 
been found guilty along with his brother with 
whom he is residing. He has already under- 
gone some detention m jail, say about ten 
days. In the circnmstanoss of the ease, there- 
fore, I reduce his sentence also to the period 
already undergone while maintaining the 
penalty of fine imposed on him. 

9. With this modification in the sentence, 
this petition is dismissed. 

Petition dismissed. 


1970 Crl. L. 3. 121 (¥ol. 76, C. N. 36) 
(PUNJAB & HARYANA HIGH COURT) 

Gopal Singh, J. 

Surinder Smgh Kairon, Petitioner v. D. 
Bnbramaninm, Income Tax Oommiesioner, 
Delhi, Respondent. 

Criminal Misc. No. 1467-M of 1988, D /- 
21-1-1969. 

Criminal P. C. (1898), S. 526 —Transfer 
of case pending in Court of Judicial Magis- 
trate to Court of Session— High Court 
has power to transfer. 

The provisions of Section 526 leave no 
doubt that there inheres in the High Court 
power to transfer a case from a subordinate 
Criminal Court to another subordinate Crimi- 
nal Court of co-ordinate jurisdiction or supe- 
rior jurisdiction. (Para 10) 

Under Section 526, High Court has power 
to transfer a case to the Court of Session 
although the case sought to be transferred is 
pending in the Court of a Judicial Magistrate. 

(Para 9) 

The accused in the fiist instance avoided to 
accept service and later on after having accep- 
ted service adopted dilatory tactics to delay 
the disposal of cases, by taking adjournment 
after adjournment on one pretext or the other 
through the influence over the judicial Magis- 
trate: 

Held, that the faots and circumstances of 
the cases fully called for transfer to the Court 
of superior jurisdiction, namely, the Sessions 
Court. Considering the influence which the 
accused has exercised upon and also taking 
into account hiB conduot m manoeuvring to 
secure the sympathy of the Judioial Magis- 
trate, it would not be difficult for the accused 
to make another Judicial Magistrate to toe 
the line of his wishes and secure hiB sympa- 
thies for the disposal of the complaints being 
delayed. (Paras 7, 10) 

CM/DM/ B37 8/69/Y PB/D 
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Considering that the cases were not of any 
extraordinary public importance nor any 
difficult and intricate questions of law were 
involved in them, these were not fit cases for 
transfer to the High Court on the original 
0i3e. (Para 6) 

Kuldip Singh, for Petitioner, K. L. Arora, 
with B. S. Gupta, for Respondent. 

ORDER.— Criminal Miscellaneous Applica- 
tion No. 1467 of 1968 under Section 526 of the 
Criminal Procedure Code haB been filed by 
Surinder Singh ‘Kairon against the Commis- 
sioner of Incom.tax, Delhi. Criminal Miscel- 
laneous Application No. 8-M of 1969 and Cri- 
minal Miscellaneous Application No. 9 M of 
1969 have been filed under the same section 
by the Commissioner of Income-tax, Delhi 
against Surinder Smgh Kairon. Surinder Smgh 
Kairon in hia application has prayed for the 
complaint cases filed by the Commissioner of 
Income-tax agamst him under Section 277 of 
the Income-tax Aot, 1961 being transferred to 
some Court at Chandigarh. The CommieBioner 
of Income-tax in his application, has piayed 
that the cases be transferred to the High 
Court. 

2. The facts leading to the making of these 
applications are as follows. On October 1], 
1963, Surinder Smgh Kairon, assesBee-BCOused, 
filed a return pertaining to the assessment 
year 1962.63 showing income of Rs. 1,41,060. 
Enquiry into the cases was held by the Income, 
tax Officer, Central Circle, Delhi. On March 
1, 1965, the accused appeared and admitted 
that he had not shown income of hia two 
concerns, namely, National Motors and Elite 
CinemB. On March 6, 1965, he filed a revised 
return for Rs. 3,93,279. Assessment of the 
accused was made. Similarly, m the return 
pertaining to the assessment year 1963-64, 
the accused did not show full inoome from 
hi 3 business. Later on he filed revised return 
showing larger inoome. On July 27, 1966, 
two complaints under Seotion 277 of the In- 
oome-tax Act for making false statements m 
respeot of his income m his said two returns 
were filed. Both these complainfs were filed 
on behalf of the Commissioner of Income-tax, 
Delhi, against the accused. Attempts were 
mads to effect service on the accused, but to 
no avail. 

3. On November 8, 1966, the accused mode- 
an application to the Commissioner of Income- 
tax under S. 279 of the Act for composition of 
the claim of assessment made against him. In 
that applioaticn, he referred to the pendency 
of the above referred to two complaints m the 
Court of Shri R. K. Shinghal. Thns he knew 
that the complaints were pending against him. 

4. Finding that the acoused was deliberate- 
ly avoiding and evading to accept service and 
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to appear in Court, orders under 8 87 of the 
Criminal P 0 , for the issue of proclamation 
egainat him and under B 88 of the Code for 
attachment of hiB property were passed On 
8 11 1967 the accused sent a telegram to the 
Conrt communicating about hia inability to 
appear on that date Hia connsel, however 
appeared in Court on that date He gave an 
undertaking that he wonld produce the accus 
ed on 8 12 1967, the next date fixed in the 
case The accused did not appear on that date 
The undertaking given was not honoured 
Eventually, the accused appeared m Court on 
11 3 1968 He was released on bail on execn 
tion of bond with one surety in the Bum of 
rupees one thousand and the case was adjourn 
ed to 16 i 1968 for evidence of prosecution 
being re orded The a cuaed was absent again 
An application supported by a medical certi 
ficate was received from him The Conrt grant 
ed him exemption from personal appearance 
In Court 

5 On 8 5 1968 there waa made an appli 
cation on behall of the accused that the cases 
had been compromised and the claim of the 
Income tax Department sealed The cases 
were adjourned for reply to the application 
and arguments thereof to 80 6 1968 Reply to 
the application was filed on behalf of the 
Department The arguments were not beard 
The ca^e was adjourned for arguments to 
27 6 1968 Neither the accused nor hia counsel 
appeared m Court on that date A telegram 
was again received from the accused for the 
■cases being adjourned The Conrt cancelled 
hia bail and forfeited his security Notice was 
issued to hiB surety under 8 514 of the Cii 
rnmal P 0 , to Bhow can e on 9 7 1968 as to 
why the amount of seaunty should not be re 
covered from him Bailable warrants were 
issued to the accu»ed to appear on that date 
On 9 7 1968 neither the accused nor his eore 
ty turned up On that date, the Court pissed 
the order that the accueed was avoiding ap 
pearance (n Court to delay the dispo a! of the 
cases and directed for issue of non bailable 
warrants for his arrest On 22 7 18G8 the 
-accused appeared 

He was released on fresh bail bond with 
one surety m the sum of rupees five thousand 
The case was adjourned for arguments in the 
above mentioned application to 6 8 1968 In 
the proceedings against the previous surety, 
the trial Court took the view that the absence 
of the accused was not intentional and there 
was no need for the surety being proceeded 
against Thus the proceedings agmn t the 
surety were dropped When the cases came up 
for arguments on the above application on 

8 1963 an application was made by the 
eecu ed to the Court eaymg that the accused 
intended to move the High Court for transfer 


of these cases from Patiala to Chandigarh 
Although the accused undertook to do so, no 
application for transfer was filed for a period 
of four months The application under B 526 
of the Criminal P C , was made m the High 
Court on behalf of the accused on 4 12 1968 
on the ground that it would bo convenient for 
him if these cases could be trial at Ohandu 
garh The Commissioner of Income tax also 
filed two applications for transfer to the High 
Coort of the two complaint cases pending 
before the trial Court at Patiala 

6 Both the complainant and the accused 
want that the cases be transferred to Ohandi 
garh The prayer of the complainant is that 
they be transferred to the High Court cn the 
original side whereas the accused has prayed 
that the cases be trrneferred to some Court at 
Chandigarh Considering that the cases are 
not of any extraordinary public importance 
nor any difficult and intricate questions of 
law are involved in therm these are not fit 
ca»63 for transfer to the High Court on the 
original side 

7 The above referred to course of proceedings 
and conduct of the accused in the first instance 
in avoiding to a«cept service and later on after 
having accepted service in adoptiug dilatory 
tactics to delay the disposal of cases, shows that 
he had beenBeekmg adjournment after adjourn 
ment on one pretext or the other He attained 
the end of postponing the commencement of the 
trial of these cases by the above referred todila 
tory ways and means presumably in co-operation 
or league with the presiding officer of the trial 
Court But for the favourable Inclination 
shown by the presiding officer in acceding to 
the requests made on behalf of the accused 
from time to time for adjournment of the 
cases the object of delaying their disposal 
would not have been achieved by the ac used 
Under the circumstances there is every justi 
fication for these cases being transferred from 
the trial Court and entrusted to some other 
Court for disposal The accused has himself 
prayed for the cases being transferred to some 
Court at Chandigarh Hib counsel, however 
wants that these cases be tried by some 
Judicial Magistrate at Chandigarh Consi 
dicing the influence which the accused has 
exercised upon and ajeo taking into account 
his conduct in manoeuvring to secure the 
sympathy of the Judicial Magistrate at Pattala 
it will not be difficult for him to make ano- 
ther Judicial Magistrate at Chandigarh to toe 
the line of his wishes and eecnre hia sympithies 
for the disposal of the complaints bei°g 
delayed 

8 The complaints were filed as long ago 
as July 27, 1986 Two years and an months 
have rolled by and the trial of the complaints 
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has not as yet commenced. There is rea- 
sonable apprehension in the mind of the com- 
plainant that the accused, who is ths son of 
late Shri Partap Singh Kairon, Chief Minister, 
Panjab, will approach and exercise influence 
upon the pres ding officer |of the transferee 
■Court of a Judicial Magistrate because of his 
wide contaots. There '.is every likelihood of 
subordinate Court of the status of a Judicial 
Magistrate being again approached and in- 
fluenced by the sooused. To obviate the 
necessity, which might be occasioned for ano- 
ther order of transfer from the Conrt of a 
Judicial Magistrate at Chandigarh, if the 
cases are now transferred to it for trial, I 
think it expedient and proper to transfer the 
cases to the Court of the Sessions Judge at 
Chandigarh. 

9. The counsel for the accused raised an 
objection against the transfer of the cases to 
the Court of the Sessions Judge at Chandi. 
garh on the ground that if the cases are 
transferred to his Court, the acoused would 
be deprived of the right of appeal against the 
judgment of his conviction, if any recorded 
against him and thus remedy available to 
him would be lost. Under S. 526 of the 
Criminal Procedure Code, High Court hag 
power to transfer a case to the Court of 
Session although the case sought to be trans- 
ferred is pending in the Conrt of a Judicial 
Magistrate. The relevant portion of S. 526 
of the Code pertaining to the power to so 
transfer a case is reproduced below : 

"(l) "Whenever it is made to appear to the 
High Conrt : 

(a) that a fair and impartial inquiry or 
trial cannot be had in any Criminal Court 
subordinate to the High Court, 

>■ * * * 

it may order that any particular case or 

appeal or class of cases or appeals be trans- 
ferred from a Criminal Court subordinate to 
its authority to any other such Criminal 
Court of equal or superior jurisdiction. 1 ' 

10. The above reproduced relevant portion 
of the provisions of S. 526 leaves no doubt 
that there inheres in the High Conrt power to 
transfer a case from a subordinate Criminal 
Court to another subordinate Criminal Court 
of co-ordinate jurisdiction or superior juris- 
diction. As explained above, the facts and 
circumstances of the cases fully call for their 
transfer to the Court of superior jurisdiction, 
namely, the Sessions Judge at Chandigarh. 
In order that a fair and impartial trial of 
these cases may be had, I order that they be 
transferred to the Court of the Sessions Judge 
ut Chandigarh. 

11. There ha 3 already been inordinate and 
unnecessary delay in the disposal of these 
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oases. The Sessions Judge will bring to bear 
upon their trial sense of expedition whioh 
they deserve. This will avoid protraotion of 
their trial. In course of trial, adjournment 
be granted only if it is unavoidably necessary 
to do so. The parties will appear before the 
Sessions Judge on February 14, 1969. Their 
counsel have been informed accordingly. 

Order accordingly. 

1970 Cri. L. J. 123 (¥oI. 76, C. N. 37) 
(ALLAHABAD HIGH COURT) 

S. D. Singh J. 

Municipal Board, Chandansi, Complainant, 
Appellant v. Angan, Accused, Respondent. 

Criminal Appeal No. 155 of 1965, D/-7-11- 
1967, sgainBt order of Magistrate 1st Class, 
Moradabad, D /- 28-11-1964. 

(A) Prevention of Food Adulteration 

Act (1954), S. 12 — Purchaser of article 
of food, purporting to act as food inspec- 
tor, sending article for analysis to public 
analyst without payment of fees — If State 
does not care to recover prescribed 
fees from him and public analyst sends 
report of unalysis without payment of any 
fees that would not make report inadmis- 
sible in evidence or otherwise vitiate 
proceedings. (Para 5) 

(B) Prevention of Food Adulteration 
Act (1954), Ss. 20, 12, 11 — Sample of 
article of food taken by private purchaser 
under S. 12 — Filing of complaint under 
main clause of S. 20 (1) is not prohibited. 

Section 20 (1) of the Prevention of Food 
Adulteration Aot, 1954 does not lay down that 
a complaint may be made under that eub-seo- 
tion only when the procedure prescribed under 
S. 11 of the Aot has been followed by the Food 
Inspector himself. The procedure prescribed 
under S. 11 is to Eome extent made applicable 
even to the taking of a sample of article of food 
by a private purchaser under 8. 12. If to that 
extent the provisions'of S3. 11 and 12 of the Act 
have been complied with there is nothing in the 
Act to prohibit the filing ol a complaint under 
the main clause of 8. 20 (1) even m case the 
Bample of the artiole of food is taken by a 
private purchaser under S. 12 : AIB 1934 
Cal 858 and AIR 1937 Cal 60, Rel. on. 

(Para 6/ 

Cases Referred: Chronological Paras 

(1937) AIR 1937 Cal 60 (V 24) : 3S 
Cri L J 745, Manindra Nath Baner- 
jee v. Jyotisb Chandra 6 

(1934) AIR 1934 Cal 858 (V 21) : 86 
Cri L J 372, Bawai Ram Agarwals 
v. Emperor . ® 


IL/AM/ES09/68/MBB/B 
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V K Gupta for Appellant , B B Salamat, 
lor Respondent 

JUDGMENT — This is a State appeal against 
an order of the Bench Magistrate. First Class 
Moradabad by which the present respondent 
Angan was acquitted to a cseb under S 7 read 
with S 16 of the Prevention of Food Adnlte 
ration Act (No XXXVlt of 1954) 

2 The respondent fa a dealer m milk A 
eample of hia milk was taken by the Food 
Inspector I P Apan on 24tb September 1968 
and when the eample of milk was examined it 
was found to be deficient iu fat contents by 
abont 17 percent and m uod fatty eolids by 
about 2 pet cent The respondent was then 
prosecuted by the Medical Officer of Health 
ofMumoipal Board Chandauei, 83 aforesaid 

3 During the hearing of the Ca°e against 
the respondent it was urged that Sri T P 
Apan was not qualified to be appointed a Food 
Inspector under S 9 of tho Prevention of Food 
Adulteration Act, 1954 (hereinafter called the 
Act) read with B 8 of the Buies framed there 
under This contention found favour with the 
learned Bench Magistrates with the result 
that the respondent was acquitted and hence 
this appeal by the State 

4 Section 9 of the Act empowers the State 
Government to appoint Food Inspectors having 
' the prescribed qualifications Under R 8 
ot the Buies lramed under the Act the State 
Government has prescribed the qualifications 
for a Food Inspector The qualifications of 
Sri I P Apan who wag appointed Food 
Inspector on flOfh March 1963 could fall only 
under 0! (8) of B 8 aforesaid 'When hie 
qualifications ware challenged in cro°B-exami 
nation, he tried to bluff the Court and to pose 
as if he had all the qualifications which are 
prescribed for appointment of ft person as a 
Food Inspector bnt when the point was pres 
red m cross-exemmatiGnj he bad to admit 
though in a round about manner, that he did 
not posseB3 the required qualifications Sri 
I P Apan s statement is from that point of 
view full of perjury and it is a little surpris- 
ing that the Bench Magistrates did not think 
of prosecuting him under S 198 of the Indian 
Penal Code If he had been appointed Food 
Inspector without possessing the required 
qualifications it was not probably eo much of 
his fault as of tho=e who made the appo nt 
ment , but all the same he should not have 
debased himnlf m the witness box by elating 
facts which were not correct — which were not 
only nut correct but were false to his know 
lelge In examination m-chief he made a 
woaderful statement that he was a qualified 
Food Inscector according to a certain G 0 
That G 0 to which reference waa made by 
him is No 4575/XVLH 1763 1952 dated 1st 


November 1952 Ik only refers to the further- 
training of these Sanitary Inspectors who did 
not have the requited qualifications and per 
mits the unqualified Sanitary Inspectors to 
continue on their posts as a stop gap arrange 
ment This O 0 has nothing to do with the 
qualifications of a Food Inspector which 
qualifications are prescribed by B 8 of the 
Prevention of Food Adulteration Bales 1955 
Under the Proviso to Cl (8) of R 8 &t> 
unqualified person coold be appointed Food 
Inspector within a period of lour years from 
the date of the commencement of the Act and 
nnder the Becond Proviso to the same clause 
a person bo appointed as Food Inspector within 
the period of four years could be allowed to 
hold his post even after the expiry of that 
period if the State Government was satisfied 
that he continued to possess adequate know- 
ledge and competence sb Food Inspector The 
appointment of Sri I P Aran was made on 
80th March 1963 while the Prevention of 
Food Adulteration Act 1954 came into fores 
on 1st June 1955 Tho appointment was 
therefore, after the expiry of the period of 
four years and since Sri I P Apan ultimately 
admitted in his cross examination that by the 
time of his appointment or even by the time 
the sample of milk was taken by him he had 
not acquired the required qualifications hie 
appointment as Food Inapector was definitely 
against the provisions of law and consequently 
invalid Sri I P Apan could not, as such exer- 
cise any of the functions of a Food Inspector 
6 The milk for the purpose of being tested 
under the Act was purchased by Sri I P Apan 
on 24th September, 1968, on which date be 
was not a validly appointed Food Inspector 
and the (ample could not as such be taken by 
him nnder B 11 of the Act S 12 of the Act 
however empowers even a private citizen to 
poreba e milk for being sent to the Public 
Analyst That section reads 

"12 Purchaser may have food analysed 
Nothing contained in this Act shall be deemed 
to prevent a purobator of any article of food* 
other than a food inspector from having such 
article analysed by the publio analyst on 
payment of such fees as may be prescribed 
and from receiving from the public analyst a 
report of his analysis 

Under the section as it stands a pureba er of 
any article of food other than a Food Inspector 
may have su"h article analysed by the publio 
analyst on payment of such fees as may be 
prescribed and receive a report of such analysis 
Even if, therefore 8n I P Apan wa3 not a 
Food Inspector properly eo called he was* 
purchaser of an article of food who conU 
purcha-e the milk from the respondent and 
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it Bent to the Pablic Analyst for analysis. It 
is true that when a private purchaser sends 
an article of food for analysis to the public 
■janalyst, he has to pay such fee 3 as may be 
preseeribed for the purpose, and in this case 
since Sci I. P. Apan was purporting to act ns 
a Food Inspector no fees may have been 
paid by him, but that is a matter between th 9 
State and the purchaser of the article of food. 
If th9 State do83 not care to recover the 
prescribed fees from him and thePublio analyst 
sends the report of the analysis without pay- 
ment of any fees, that would not make the 
i report inadmissible in evidenoe or otherwise 
vitiate the proceedings. 

6. The next question for consideration in 
the case iB whether a Magistrate could take 
cognizanoe of on offence nnder the Act under 
sub-s. (l) of S. 20. Sub-s. (1) of S. 20 afore- 
said reads: 

“20. Cognizance and trial of offences : 

(1) No prosecution for an offence under this 
Act shall be instituted except by, or with the 
written consent of, the State Government or a 
local authority or a person authorised in this 
behalf by the State Government or a looal 
authority : 

Provided that a prosecution for an offence 
under this Act may be instituted by a pur- 
chaser referred to in S. 12, if he produces m 
Court a copy of the report of the Pablio 
analyst aloDg with the complaint." 

The proseoutions under the Act are normally 
launched nnder eub-s. (1) aforesaid by or with 
the written consent of the State Government 
or a local authority or a person authorised m 
this bahalf by the State Government or a 
local authority. But even a purchaser of the 
-sample of an article of food under S. 12 mmy 
prosecute the vendor under the proviso to 
sub-s. (1) aforesaid if he produces in Court a 
■copy of the report of the Pablio Analyst along 
With the complaint. In this particular case 
thB complaint was made not by Sri I. P Apan 
who could as I have said earlier, be regarded 
33 a private purchaser under S. 12 of the Act, 
bot by “the Medical Officer of Health and 
Food Inspector” whose name it i3 difficult to 
decipher from the record. It wa3 not the 
contention of the respondent that the Medical 
■Officer of Health had not the authority to 
file the complaint against him. What was 
urged before me during the hearing of thi3 
appeal was that if the eample of the article 
°f food is taken by a private person under 
S. 12 of the Aot only he can file a complaint 
under the proviao to sub-a. (1) of S. 20 and 
Uot the Medical Officer of Health as Food 
Inspector. 

I do not, however, think there is anything 
un the Act which porhibit 3 a complaint being 
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filed under the main clause of S. 20 of the Act 
even in cases where the article of food may 
have been purchased as a eample by a private 
purchaser under 8. 12. Sub-B. (1) of S. 20 
does not lay down that a complaint may be 
made under that sab.section only when the 
procedure prescribed nnder S 11 of the Act 
has been followed by the Food Inspector 
himself. The procedure presented nnder S. 11 
is to Eome extent mad6 applicable even to the 
taking of a sample of article of food by a 
private purchaser under S 12 If to that 
extens the provisions of Ss. 11 and 12 of the 
Aot have been complied with, there is nothing 
in the Act to prohibit the filing of a com- 
plaint under the main clause of sub.s. (1) 
of S. 20 even in casethe sample of the articles 
of food is taken by a private pnrohaser. This 
was also the view taken in two Galentta cases, 
Sawai Bam Agarwala v. Emperor, A I 12 
1934 Cal 858 and Maniadra Nath Banarji 
v Jyotish Ohandra Datta AIR 1937 
Cal 60. These two decisions were nnder the 
Bengal Food Adulteration Act, 1919, and the 
relevant provisions thereof are not before me, 
but the principle which was followed in the 
two cases would be applicable to the fasts of 
this ease. In those case3 samples were taken 
by the Sanitary Inspector who was not autho- 
rised to act as such under the relevant provi- 
sions of the Bengal Act, It wa3 held that the 
person who held the post of Sanitary’Inspector 
could take the samples and seed them to 
public analyst for examination as a private 
individual. 

7. A case nnder the Prevention of Food 
Adulteration Act (37 of 1954) and relating to 
the very same Inspector, Sri I. P. Apan. came 
np before Ramabhadrsn. J. in Criminal Appeal 
No. 2482 of 1964. He too took the view that 
the Food Inspeotor as a private individual 
was not debarred from taking the sample and 
submitting the same to the Pablio Analyat and 
that on the basis of that report and the com- 
plaint filed by the Helical Offioer of Health 
the Court was within its jurisdiction in taking 
cognizance of the offencs. 

8. It was pointed out by the learned counsel 
for the respondent that the sample of milk was 
not Eent to the Analyst by Sri I. P. Apan but 
by the Medical Officer of Health. The report 
of the Pablic Analyst however indicates that 
the sample was received by him from the 
Food Inspector do the Medical Officer cl 
Health, Municipal Board, Chandausi. The 
report tbuB distinguishes between the Food 
Inspector and the Medical Officer of Health 
and since it wa 3 Sri I. P. Apan who vra3 bold- 
ing '.the post of Food Inspector though, as I 
have said earlier, the appointment was invalid, 
it can easily be inferred that the sample wa3 
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eent by him and not by the Medical Officer of 
Health 

9 It was contended by tbe learned counsel 
for the respondent that if this ia the view I 
take in this case there 18 no other question of 
law or faot which would require further conn 
deration aa the earn pie o! milk which was 
eent to the Public Analyst was sold by the tea 
pondent and found to have been adulteratedi 
which makes tbe provisions of S 7 read with 
S 16 of the Prevention of Food Adulteration 
Act applicable 

10 It was urged that in passing the sentence 
a lenient view may be taken and to some 
extent that is possible The sample of food 
was taken on 24th September 1963 and the 
case against the respondent has been hanging 
for over 4 years I therefore, consider it a fit 
case in whiob a substantial sentence of impn 
sonment may not be awarded 

11 The appeal is allowed The rospondent 
Angan ia convicted under eection 7 read with 
B 16 (1) (i) of the Act and is sentenced to 
pay a fine of Ba 50/ In defanlt of payment 
of fine he will undergo one month a simple 
impri n onment One month’s time ia allowed for 
nayment of fino 

Appeal allowed 


1970 Cn L J 128 (Vol 76 C N 38) 
(GOA, DAMAN & DlU ] C s COURT) 

V 8 Jetley, J 0 

Dbarma and others, Appellants v The State. 
Respondent 

Criminal Appeal No 4 of 1969, D j 12 3 
1969 

Penal Code (1860) Ss 304 Part II, 34 
and 149 — Accused charged under S 304 
utnrL -wAJl *£, VY3», Yfftwns »- 

lively — Duty of trial Court pointed out 
—Distinction between Ss 34 and 149, 
explained 

■Where the accused are charged under 
S 304 Part II read with B 149 or m tbe 
alternative nnde* S 804 Part II read with 
B 84 it is the duty of the trial Court to decide 
whether the alleged assault resulting in death 
of the deceased was committed by the accused 
or any one of them in prosecution of tbe 
common object or in fnrtherauce of the 
common intention and whether the accused 
formed an * unlawful assembly with the 
common object of a a -auUmg tbe deceased 
Moreover if on the facta proved the provi 
siona of Ba 34 and 149 are not attracted then 
in order to bring home guilt to the accu'ed it 
is necessary for the pxoeecntion to prove which 
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of the accused was liable for tbe death of the 
deceased (Para 2) 

“Common intention ' required by 8 84 and 
“common object" set out m S 149, though 
they sometimes overlap, are need in different 
senses and should be kept distinct If tbe 
common object which is tbe subject matter of 
the charge under B 149 does not nece«Ean!y 
involve a common intention, then the substita 
tion of B 84 for B 149 might result in pre 
judice to the accused and ought not therefore to 
be permitted But if tbe facta to be proved and 
tbe evidence to be adduced with reference to 
the charge under 8 149 would be tbe same 
if the charge were under B 34 tbe failure to 
charge the accused under 8 84 could not 
result in any prejudice and in finch cases the 
substitution of 8 84 for S 149 must he held 
to be a formal matter There is no such broad 
proposition of law that there can be no recourse 
to 8 34 when the charge is only under 5 149 
Consequently it 13 necessary to see whether 
the assault waj one which developed on the 
spot or, in the alternative whether the re- 
quirements of 8 84 and 8 140 are satisfied 
(Case law discussed ) (Para 2) 

Cases Referred Chronological Paras 

(1965) On Appeal No 85 of 1964, 

D / 12 2 1965 (BO) Maruti Bblva 
Karable v State of Maha»&«btra 2 

(1058) AI8 1058 BC 672 (V 45) 1950 
SCR 496 1958 Ori L J 1251 B N 
Srikantiah v State of Mysore 2 

(1956) AIB 1956 BO 618 (V 48) 1956 
SCR 288 1956 On L J 928, Sukba 
v State of Rajasthan 2 

(1955) AIR 1955 80 216 (V 42) 1955 
Cri Ii J 572, Pauduxang v State of 
Hyderabad 2 

(1054) AIR 1954 SO 204 (V 41) 1954 
BOB SOI 1954 On h J 680 Harnail 
Bingh v State olTunja'o ^ 

(1954) AIB 1954 BO 706 (V 41) 1054 
Cn L J 1757 Kripal v State of U P 2 
(1945) AIB 1945 PO 118 (V 82) 72 
Iod Appl48 46 OriL J 689 Jlahbnb 
Shah v King Emperor 2 

M P Shiakrs with R R Kolwalkar, for 
Appellants L 0 Gama, Pnblio Prosecutor, for 
the State 

JUDGMENT — This is an appeal directed 
against the lodgment passed by the learned 
Sessions Judge Panjvtn dated 81st December 
1968, whereby he convicted the appellants 
under 8 804 Part II of the Pecaf Code and 
sentenced each of them to undergo one year a 
B I and a fine of Rs 150 each and 10 
default of payment of fine to undergo R I 
for 45 days The learned Sessions Judge al°o 
directed that out of the fine paid, a sum of 
Ba BOO may be paid to tbe mother of tbe 
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deceased, Vittal Naik. The appellant felt 
aggrieved by thig judgment and accordingly 
preferred this appeal. The State also moved 
this Court for enhancement of the sentence 
imposed on the appellants in accordance with 
the provisions of S. 489 (l) Criminal P.C. 

2. Mr. Kolwalkar. learned counsel for the 
appellants, has taken me through the evidence 
of proseoution witnesses Govind Naik (P W 2), 
Mahadev Naik (P. W. 8), Krishna Naik (P.W. 4) 
and the medical evidence of Dr. Carlos M. 
Lopes (P. W. 5), Dr. Jose Sarto Menezes 
(P. W. 6) and Dr. Roberto Sande Dies (P. W. 7). 
A perusal of the judgment would show that 
the requirements of Ss. 84 and 149 read with 
the provisions of S. 804, Penal Code were not 
considered by the learned Sessions Judge. As 
will appear from the oharge at page 18 of the 
paper book, the five appellants were charged 
under S. 804 Part II read with 8. 149, Penal 
Code or, in the alternative, under S. 804 
Part II read with S. 34 of the Penal Code. 

Section 84 provides that when a criminal 
act is done by several persons, in fartheranoe 
of the common intention of all, each of such 
persons is liable for that act in the same 
manner as if it were done by him alone. What 
is necessary for the proseoution to prove m 
this C8BB is whether the alleged assault result- 
ing in the death of the deceased was in further- 
ance of the common intention of all the 
appellants and. if thig is so, then each one of 
them would be liable for this oriminal act in 
the same manner ag if it were done by him 
alone. Section 149 provides that if an offence 
is committed by any member of an unlawful 
asgembly in proseoution of the common object 
of that assembly, or such as the members of 
that assembly knew to he likely to be com- 
mitted in prosecution of that object, every 
person who, at the time of the committing of 
that offence, is a member of the same assembly, 
is guilty of that offence. Section 141 deSnes 
an "unlawful assembly”. This section, to the 
extent it iB material for the present purpose, 
Provides that an assembly of five or more 
Persons iB designated an ‘unlawful assembly” 
ff the common object of the persons composing 
that assembly ia to commit a criminal offence 
(see clause (3)). 

The question which has not heen considered 
in this case by the learned Sessions Judge, if 
I may say so with re 3 peot, is whether the alle- 
ged assault resulting in death of the deceased 
w a3 committed by the appellants or any one 
of them in prosecution of the common objector 
in furtherance of the common intention. Did 
*he appellants form an "unlawful assembly" 
with the common object of assaulting the de. 
leased. The distinction between Section 84 and 
Section 149 has been explained by their Lord- 
ehips of tfie Supreme Oourt in a number of 
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decisions. The Supreme Court refuted the 
contention of the learned counsel for the ap- 
pellant, that only a pre-arranged plan will 
suffice to attract Section 84 I. P. C. "Muhbnb 
Shah v. King Emperor”, 72 Ind. App 148 : 
(AIR 1945 P C. 118), Pandursng v. State 
of Hyderabad’, AIR 1955 S 0 216, ‘Kirpal v- 
State of U. P., AIR 1954 S C 706’ cited in 
Maruti BhivaKamblev. State of Maharashtra.. 
Cr. A. No. 85 of 1964 S. C.). It follows from 
these decisions that a pre-arranged plan is not 
an indispensable requirement of the applica- 
tion of Section 84. A common intention may 
develop suddenly depending upon the facts of 
each case. In B N. SnkantiBh v. State of 
Mysore, (1959) S. C. R. 496: (AIR 1958 S C 
672) the Supreme Court observed that com- 
mon intention is a questin of faot and is to be 
gathered from the acts of the parties. The con- 
duct of the appellants, the ferocity of the 
attack, the weapons used, the situs of the 
injnrie3 and their nature together with the 
faot that there was a preconcert established 
that th8 common intention of the appellants 
was to murder the deceased. 

In Sakha v. State of Rajasthan (1956 
S. 0. R. 288: (AIR 1956 S 0 513), the Sup- 
reme Court drew a distinction between 
“common intention” and "common object”. 

’’ Gammon] intention” required by Section 34 
and “common object” set out m Section 149, 
acoordmg to their Lordships, though they 
sometimes overlap, are used in different sen- 
ses and should be kept distinot.” In a case 
under Section 149 there need not be a prior 
concert and meeting of minds; it is enough 
that each has the same object in view and 
their number is five or more and they act 
as an assembly to achieve that obj’ect. In 
Karnail Singh v. State of Panj'ab, 1954 
S, C. R. 904: (AIR 1954 S 0 204) it was 
observed that it is true that there is substan- 
tial difference between Sections 34 and 149 
but they also to some extent overlap and 
it is a question to be determined on the facts 
of each case whether the oharge under section 
149 overlaps the ground covered by section 
84. If the common object wbioh is the euject- 
matter of the charge under section 149 does 
not necessarily involve a common intention 
then the substitution of Section 84 for Section 
ldffmightresaltm prejudice totheaocnsed and 
ought not therefore to be permitted. But if 
the facts to be proved and the evidence to be 
adduced with reference to tfa6 charge under 
S. 149 would be the same if the charge were 
under Section 84 the failure to charge the 
accused under section 84 could not result in 
any prejudice and in such cases the substitu- 
tion of section 84 lor Section 149 must be 
held to he a formal matter. There is no such 
broad proposition of law that there can be 
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no re outgo to Section 84 when the charge is 
Only under Section 1 }9 

It is sot necessary to refer to other dent 
cion* In Snfeha and otbere cas9 1955 S 0 E 
■283 (AIR 1956 SO 513) enpra their lordships 
of the Supreme Court ohserved that when a 
Crowd as enables and there ia an uproar and 
people are killed and injured it ig only natu 
ral for others to rush to the scene with what 
over arms they can snatch Some may havo 
an unlawful motive hot others may not, and 
in each circnm^tances it is impo°3ible to say 
that they were all motivated by a common 
intention with prior concert Wha f a Court 
•of fact Bhoutd do m such a case 13 to find from 
the evidence which of them individually had 
an unlawful object m view or having origi 
nally a lawful obje t in view developed it 
later on into an unlawful one The teamed 
Sessions dodge had not dis u 9 sed the question 
whether all the appellants or any of them 
individually had an unlawful object in view 
Was the a'sault a sudden one which developed 
on the spot? In the alternative are the 
requirements of Sections 31 and 149 satisfied 
in the light of the aforesaid decisions of their 
Lordships of the Supreme Court? It is poesi 
ble that the requirements of ttae«e sections 
e caped the attention of the learned Sessions 
Judge although the appellants had been char 
ged with thegB offences read with Section 801 
Part It 

If on the facts proved tbo provisions ot 
Sections 34 and 149 are not attracted then iq 
order to bring home guilt to the appellants 
it would be nsceo’ary for the prosecution to 
prove which of the appellants wa3 liable for 
the murder, in this es«o assuming Section 304 
Part II applies to tbe facts ot this oa a e Mr 
Leo Gama learned Public Prosecutor for the 
State, was fair enough to concede that the 
provisions of Se tions 84 and 149 read with 
Be tion 304 Part H have not been considered 
by tbs learned Bessons Judge and that thia 
eaema to be a fit ca30 for remanding the case 
to the Be 8ion3 Court with directions to ccnsi 
der it de novo Mr Sbtnkre for the appellants 
also is of the same view This Court should 
have the benefit of a considered judgment 
from the learned Sessions Judge The appel 
lants Nos 1 2 and 5 arc already on bail The 
remaining two appellants are fn custody As 
it is the conviction and the sentence recorded 
by tbe learned Bess ons Judge are reversed 
and the case is remanded to the learned Ses 
-Bions Judge for a hearing de novo in accur 
dance with the prori i ns ot Section 428 (b) of 
tbe Code ct Criminal Procedure The remain 
mg two appellants are released cn fca 1 m the 
anm of R3 6 000 / with one surety in the 
iik8 amount They are required to appear 
before the Sois ocs Judge when called upcu to 


do bo The application for enhancement o! the 
sentence ia not preyed by Mr Leo Gama 
learned Pablic Prosecutor Order accordingly 
Ca e remanded 
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Cbampaklal Parbbulal Pankh, Appellant v 
Netwarlal Gordhandas Gandhi and another, 
Respondents 

Criminal Appeal No 1044 of 1965, D/ 
24 11 1967 against judgment Of Magistrate 
First Class (Municipality) Baroda in On Cvs 
No 12G48 of 1964 

(A) Prevention of Food Adulteration 
Act ( 1954), Ss 13 (5) and (2). 7, 12 — 
Report ol Public Analyst — Admissible 
under S 1 * (5) and not under S 510, Cn 
minal P C (1898) — Refusal by Court to 
summon and examine Public Analyst — 
No prejudice to accused charged under 
S 7 — He has no right either under Act 
(1954) or Criminal P C (1898) to cross 
examine Public Analyst 

It i3 tene that the Court ha3 a discretion 
under S 13 (5) ol the Act to admit the report 
of tbe Publis Analyst but once his report ia 
admitted and reliance placed upon tbeao ueel 
charged for committing offence under B 7, 
cannot be RCqnitted on tbe ground that though 
he had applied to the Court for cross examin 
ing the Pablic Analyst that opportunity was 
not afforded to him It is not obligatory for 
the trial Court to summon and examine the 
Public Analyst as a witnees in the Court 

(Para 8) 

Tbe report of Pubho Analyst is not ad 
mi°sible in evidence under 8 610 of Criminal 
P 0 but is admissible under S 18 (6) of tbe 
Act (1954) But in view of the remediss avail 
able to accused under S 12 or S 18 (2) of the 
Act it cannot be said that the effect ol non 
applicability of 0 610 Criminal P C is each 
that tbe pro e ntion will never examine the 
Pnbho Analyst as a witne»s in any Case there 
by put'ing the accused to a great disadvantage 
He cau examine the Pablio Analyst as his 
witnerB Moreover there ie no provision either 
in Criminal P 0 or the Prevention of Food 
Adulteration Act, which gives right to the 
accused to cro-a examine the Publio Analyst 
A1E 1966 S 0 128, Foil (Paras 0 7 & 8) 

(B) Prevention of Food Adulteration 

Act (1954) S 11 (l) (b) _ Division of 
sample m three equal parts —Physical act 
of dividtDg done by accased in presence 
of Food Inspector — No contravention of 
S ll (i) (b) (Para 9) 
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(C) Prevention of Food Adulteration 
Act (1954\ S. 11 (1) (a) — Issue of notice 


under — Accused putting his signature 
on it— Food Inspector taking back notice 
after completion of procedure under S. 11 
— Taking notice back does not con- 
travene S. 11. (Para 10) 

Cases Referred: Chronological Paras 

<1966) AIR 1966 S C 128 (V 53):196G 

Cri L J 106, Msngaldas Raghavji v. 

State of Maharashtra 6 

<1£62) AIR 1962 Bom 229 (V 49) : 

1962 (2) Ori L J 466, State v, 

Bhausa Hanmant3& Pa war 6 

G. A. Pandit for J. G. Shah, for Appellant; 
8. M. Shah, for Respondent No. 1, H. V. 
Bakshi, Aaat. Govt. Pleader, for the State, 

JUDSfdEUT — Thi3 appeal is digested 

•against order of acquittal passed by Mr. I. D. 
Trivedi, Speoial Judicial Magistrate, First 
CIas3, Baroda, acquitting the accuied of tbe 
charge of havirg committed an offence under 
S. 7 of the Prevention of Food Adulteration 
Act (hereinafter referred to as the Act) punish- 
able under S. 16 of tho Act. 

2. The prosecution cite wa3 that the ac- 
cused was a dealer in ohilly powder and had 
his shop in Kalupura Brahman Falia m the 
City of Baroda. The complainant, Champak. 
Ial Parbhadas Parikh, was the FogcI Inspector 
of Baroda Borough Municipality. The Food 
Inspector visited the ship of the acoused on 
October 1, 1961 at 8-S0 A.M. and found that 
the accused wa3 keeping approximately 40 
kilos of chilly powder m a large box for the 
purpose of sale. The complainsnt oallod Cham- 
paklal Manekfal and Luhar Bhikhabbai Par- 
eattam as panch witnesses and in their 
presence he gave the acoused a notice in wri- 
ting to the effect that he wanted to purohase 
450 grams chilli powder for the purpose of 
analysis. Then tbe aocused gave him 450 
grams of ohilly powder from an oil barrel. 
The complainant asked the acoused to divide 
the ohilly powder into three equal part 3 . Tbe 
nconsed divided the powder into three paits 
and the Inspector put each part in a separate 
dean bottle. The bottles we-e then corked 
and slips bearing the signature of the acou3sdi 
panchas and hitnEelf were affixed to the bottles. 
The bottles were then sealed and a label con- 
taining tbe name of the vendor, the serial 
number, the nature of sample and the date of 
collection of the sample, wa3 affixed on each 
of the battles. The complainant then took back 
the notice from the seemed and prepared a 
panahnarna One of the three bottles was 
given to the acouEed, and the other was cent 
to Pubho Analyst along with a forwarding 
nietno. He also sent to him in a separate 
cover, a memo of the specimen seal impres- 
1970 Cri.L J 9 . 


eion. Oa receipt of the report of the Public 
Analyst 3howmg that the sample was adulte- 
rated and after obtaining requisite sanction 
the complainant fited a complaint in the Court 
of Special Judioial Magistrate, First Class, 
Baroda and the accused was charged for 
having committed an offence under S. 16 (1) 
(a) read with S. 7 of the Prevention of Food 
Adulteration Act. 

3. The defence of the acoused wa 3 that be 
bad not committed any offence, that he was 
not given any notice acoordmg to law and that 
he wa3 not in possession of adulterated 
chillies. The accused admitted that he had 
signed a notice given by the Food InEpeotor 
informing him that he was purchasing chilly 
powder for the purpose ot analysis. 

4. During the trial the proseontion gave a 
pnrshiB stating that thsy did not want to 
lead any further evidence. The accused there- 
after filed an application Ex. 10 in the Court 
whiah reads as under; 

“That the accused of this oass most respect, 
fully submits that the complainant has cited 
the Pabhc Analyst as a witness in tbe case. 
The scorned will not get any ohance to oros 3 
eiarmre if the prosecution does not examine 
him as his witness. Therefore, it is requested 
that tbe said witness be called and produced 
for the purpose of croS3 examination. If he is 
not produced for the purpose of ccrsj.exami- 
nation, the acoused will suffer in hi3 defenoe 
and will not get ]'u3tioe in the case.’’ 

The learned trial Magistrate rejected the ap. 
plication and passed the following order : 

“The proseontion oannot be compelled to 
examine the witness. Tne acoused may exa- 
mine if he so desires.” 

It i 3 an admitted fact that Public Analyst was 
not examined in thia case. 

5. The learned trial Magistrate after hear- 
ing (he complainant and the accused passed a 
final order acquitting the acoused. The learned 
trial Magistrate came to the conclusion that 
in tbi 3 caae the report of the Publio Analyst 
was challenged and it would not be proper to 
give any weight to that report, specially in 
view of the fact that the Public Analyst wa3 
not examined. The learned trial Magistrate 
also held that the complainant bad not follow- 
ed the procedure laid down under S. II of the 
Act for taking the sample as the sample wa3 
not taken by the complainant personally. It 
was for these reasons that the learned Magis- 
trate passed an order acquitting the accused of 
the offence with whiah he was charged. It is 
against this order of acquittal that the com- 
plainant has filed this appeal. 

6. Mr S. M. Shah appearing for the accused 
contended that the report of the PabKc Ana- 
lyst was admissible in evidrace under the pro- 
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viaions of S 510 of the Criminal Procedure 
Code and that the accused had given an ap 
Plication for examination of the Pabhc Am 
lyflt as a witness under snb s (2) of 8 610 
of the Criminal Procedure Code, and there 
fore, it was obligatory for the trial Court to 
summon and examine the Pablia Analyst as a 
witness in the Court The argument waa that 
aa no summons was i j aued to the Public 
Analyst and as he waa not examined aa a 
witneaa in this ca«e no reliance should be 
pla n ed on the reiort ol the Poblio Analyst for 
proving that the sample was adulterated This 
argument of Mr Shah proceeds on an errone 
003 ft enmption that the report of the PabliO 
Analyst ia admissible under 8 510 of the 
Criminal Procedure Code Section 610 of On 
mmal Procedure Code reads as under 
Section 510 (1) — Any document purporting 
to be a report under the band ot any Chemical 
Examiner or Assistant Chemical Examiner to 
Government or the Chiet loipsctor of Ex 
plo3ive3 or the Director of Finger Print Bureau 
or an officer of the Mint upon any matter or 
thing duly submitted to him for examination 
or analysis and report in the conneofany 
proceeding under this Code may be used as 
evidence in aoy inquiry trial or other pro 
ceedmg under this Code 
(2) The Court may if It thinks fit, aud shall 
on the application of the pio»e-otion or the ao 
ensed, Bummon and examine any each person 
as to the Subject matter of hiB rtport ' 

The esotion refers to a document por 
porting to be a report of Chemical Examiner 
or Assistant Chemical Examiner to the 
Government or Cbitf Inspector of Explosives 
or Director of Finger Print Bureau or the 
Officer ot Mint In thig case the report that 
the sample waa adulterated waa given by the 
Poblio Analyst Baroda Borough Municipality 
Area. Section 8 of the Act provides that the 
Central Government or the State Government 
may by notification in the Offi ial Gazette, 
appoint Boch persona aj it thmk3 fit having the 
pieronbed qualification to be Poblio Analyst 
lor such local area as may be aligned to them 
by the Central Government or the State 
Government as the case may be There ia a 
proviso ta that section with which we are not 
concerned in this ca«e Bale 6 of the Proven 
tton of Pood Adulteration Roles lays down 
the qualifications of tie public analyst Buie 7 
lays down duties of public analyst Sab- 
section (1) of B 18 of the Act provides that 
the Public Analyst shall deliver in such farm 
as may be prescribed a report to the Food 
Inspector of the result of the analysis of any 
article of food submitted to him for analysis 
The, form is prescribed by eub-ruls (8) o! 
Rule 7 ot the Prevention of Food Adultera 


tion Bole? Sub section (2) toi Section 19 
provides that the accused or the complainant 
may, on payment of then prescribed fee, 
make nu application to the Court ''for tending 
the part of the sample sent to the Court to 
the Dire" tor of the Central Food '•Laboratory 
for a certificate aud on such application being 
made the Court is bound to send the sample 
ta the Director of Central Food Laboratory 
after following the pro edure laid down in the 
se tiou The certificate issued by the Central 
Food Labora f ory is made final and supersedes 
the report given by the Publia Analyst 
Sub ? (5) of S 18 provides tbat any document 
purporting to be a repart 8 goed by a public 
analyst unless it baa been superseded or any 
document purporting to be a certificate signed 
by the Director of Central Food Laboratory, 
may be ufed as evidence ot tbe facts stated in 
it in any proceeding under tbe Aot There it 
a proviso to tbe section which make] the re 
port of tbe Director of tbe Central Food 
Laboratory final and conclusive evidence of 
the facts stated therein The»e provisions 
make it amply clear tbat the report cf tbe 
Pnbho Analyst is admissible in evidence undet 
Bub s. (6) of S 18 of the Aot The report of 
the Pablio Analyst cannot he admitted in evi- 
dence or is pot admusible in evidence under 
tbe provisions of 8 610 of the Criminal Prcce 
dare Code because tbe said provisions refer 
to tbe report cf a Chemical Examiner or 
Assistant Chemical Examiner or tbe Ch ef 
Inspe tor of the Explosives or tbe Fmger 
Print Bureau or an officer of Mint Se tion 610 
of the Criminal Procedure Code does not at 
all refer to the report of a Public Analyst 
and therefore it ia obvions that the said provi 
sion cannot apply to the report of the Public 
Analyst The report of the Pcblic Analyst is 
not admissible in evidence under tbe provi 
sicna of S 610 bat is admissible m eviden e 
under tbe provisions of eubs (5J^ of IT IB* 
of tbe Act This interpretation also re 
ceivee support from the ofc.ervaMons made by 
tbeir LordshipB in Msngaldas Pagbavji v. 
State of Maharashtra A I R 18 06 SO 128 
The feats in that ca'o were that tbe accused 
were charged for selling adulterate! tarmeno 
powder The proaeiuticn relied upon tho re 
port of tbe Pob u Analyst for uthe parpo’e of 
proving that the turmeric powder was adul 
terated Tbe report of the Publ c Analyst 
was accepted by the Court and the learned 
trial Magistrate convicted the accused for 
contravention of the proyi3iong of the Act 
The case was ultimately takea by -the a"cused 
to the Bupreme Court Two contentions 
were raised in tbe Supreme Court and they 
wete(l) that the report of tbe Public Analyst 
by itself was not sufficient for Abe purpose of 
conviction of the accused persons and {2) tbsi- 
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the Public Analyst was not called as a wit- 
ness in the ease anl, therefore oonviotion of 
theaooused was'improper. Daring the course 
of the arguments in that case tte lawyer of 
the accused relied on the deoision in State v. 
Bhansa Hanm'antsa Pawar, AIB 1962, Bom 
229. That was’ the case under the Bombay 
Prohibition Act, 1919 and tbe accused was 
charged for being in possession of a drug 
which contained alcohol in contravention of 
the provisions ’ bt the Bombay Prohibition 
Aot. The samples of the drug were sent for 
analysis to the Chemical Analyser. The re- 
port of the Chemical Aralyser wa3 relied 
upon by the Court for the purpose of proving 
that the drug-contained alcohcl which was in 
contravention of the provisions of the Bombay 
Prohibition Act. In the case the High Court 
had observed as follows : 

"It is beyond controversy that, normally, 
in order that a certificate could be received 
in evidenoe, the person who has issued the 
certificate must be called and examined as a 
witness before the Court. A certificate is 
nothing more than a mere opinion of the 
person who purports to have issued the certi- 
ficate. and opinion is not evidence until the 
psr3on who has given the particular opinion 
is brought before the Ccurt and is subjected 
to the test of cross-examination." 

The Supreme Court considered these observa- 
tions and said : 

"It will thus be clear that the High Court 
did not hold that the certificate was by itself 
insufficient in law to sustain the conviction 
and indeed it could not well have said so in 
view of the provisions of S. 510, Criminal 
P. 0. What the High Conit seems to have 
felt was that in circumstances like those pre- 
sent in the caas before it. a Court may be 
justified in not acting upon a certificate of the 
Chemical Analyser unless that person was 
examined as a witness m tbe case. Snb-s. (1) 
of S. 510 permits the use of the certificate of 
a Chemical Examiner a 3 evidence in any en- 
quiry or other proceeding under the Code and 
Bub s. (2) thereof empowers the Court to sum- 
mon and examine the Chemical Examiner if 
it thinks fit and requires it to examine him 
S3 a witness upon an application either by 
the preseontion or accused in this regard It 
would, therefore, not be correct to SB7 that 
where the provisions of sub-s. (2) of S. 510 
have not befenf’ravailed of, tie report of a 
Chemical Examiner is rendered madmiseible 
or is 6ven to be treated as having no weight. 
Whatever thaHnay be, we are concerned in 
Ibis case not with the report of Chemical 
Examiner but with that of a Pablio Analyst. 
In so far a 3 the report of the Public Analyst is 
concerned we have the provisions of S. 13 of 
the Act." an. 


Their Lordships of the Supreme Court have 
observed that in the case before them, they 
had to consider tbe report of Public Analyst 
and not that of Chemical Examiner, and there- 
fore, they were not concerned with the pro- 
visions of S. 510 of the Criminal P. 0. They 
further observed that the report of the Public 
Analyst was admissible in evidence under sub. 
B. (5) of 8. 18 of the Aot. The aforesaid obser- 
vations completely support the view I am 
taking viz., that the report of the Pablio 
Analyst is admissible in evidence under sab. 
e. (5) of S. 13 and not -under S. 510 of the 
Criminal P. C. 

7. Mr. Shah also argued that if such an 
interpretation is given to S. 510 of the Cnm : - 
nal P. C., the effect is that the accused will 
be put to a great disadvantage and the prose, 
ontion will never examine the Public Analyst 
es a witness m any oa»e. This contention is 
devoid of any merits The Aot has provided 
that a sample of the sale be given to the ao. 
eused. The accused can g6t the said sample 
analysed or make an application to the Court 
to tend the sample before the Court to the 
Director of Central Pood Laboratory for analy- 
sis. He can also examine the Pablio Analyet 
as his witness. It is therefore not passible, to 
accept this contention of Mr. Shah in view of 
the remedies whioh are available to the ac- 
cused to prove his innocence. 

8. As the report of the Public Analyst ib 
admissible in evidence under sub.s. (5) of 
S. 13 , it ib obvious that the accused has no 
right to make an application to the Court to 
call the Public Analyst as a witness. There is 
nc provision in the Act giving such a right to 
the acoused. Moreover, even under sub.s (21 of 
8. 510. the accused can make an application 
to the Court only to examine tbe Public Analyst 
as a witness. In this case an application was 
given by the acoused to call the Pubfic Analyst 
as a witness for the purpose of cross examina- 
tion and there is no provision m Crimmal 
Procedure Code or the Prevention of Food 
Adulteration Act whioh gives such a right to 
the accused. The report of the Public Analyst 
is admissible in evidenoe under sub-s. (5) of 
S. 13 of tbe Aot and the Act provides that it 
may be rued in evidence without examining 
the person who gives tbe repart. In thi3 case 
report of the Public Analyet dearly shows 
that chilli powder which was sold by the ac- 
cused to tbe complainant wa3 adulterated and 
did not conform to standard specified in the 
Bales. Thus tbe argument of Mr. Shah that 
the report is admissible under S. 510 of 
Criminal P. C., and that the Court was bound 
to call the Pablio Analyst as a witness for 
cress examicat'on cannot be accepted. It is 
true that the Court has a discretion under 
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Bub a (5) of 8 IB to admit the report of tbs 
Paths Analyst in evidence, but in this case 
the learned trial Uagietrate did exercise bia 
dia rehon and admitlel the report and Mr 
Shah has not been able to point any reason 
•why no reliance should be placed on the 
report 

9 Mr Shah then argued that in this cate 
the ptovi a ions of S ll of the Act have not 
teen followed by tbs hood Inspector and 
therefore the report of the Pobfic AoaljB* 
should n»t be treated as sufficient evidence to 
prove the guilt of tte accused The confection 
was that m this ca e the sample was not 
taken by the Food Inspector himself The ac 
cased weighed 450 grams chilli powder and 
then divided ihe powder into 8 equal pari? The 
complaisant therealter filled the powder in 
S bottles and sealed the holt'es Mr Shah 
therefore contended that under the provisions 
of S 11 it is the Food leaps tor him>elf who 
ha3 to divide iha eamp'e into three parts and 
fill in the bottles In this case the physical 
act of dividing the gampla purchased for the 
analysis was done by the acccael in the pre 
tence of the Food Inspector and therefore 
there is no contravention cf the proviBiona of 
the Beotion 

1C Mr 8 bah then argued that in this case 
the complainant had taken back the eott»e 
which was given by the Food Inspector to the 
accused intimating him that the complainant 
wanted to purchase chilly powder for tbe 
purpose of analyBi* Tte evidence clearly die 

I closed that a notice of purchase wai given by 
the complainant to the accused The atessed 
had admittedly signed the notice and there 
after procedure laid down nndor 8 11 of the 
Act was followed After the sale waicomilefcl 
the complement demanded back the notice 
'and tbe accused relumed it Now 8 11 only 

I ’requires that the Food InBfe-tor should give 
a notice of pnrchaEe for analysis and that 
provision haa been followed in this caee The 
argument of Mr Bhah that in taking back the 
[notice Ex 4 tte Food Inspector had contra 
Jvened the provisions of 8 11 cannot be ae- 
'cepted 

If Tbe result is that order o! acquittal 
pis«ed by tbe learned trial Magietra’e is set 
aside and the ca a e is remanded to the lower 
Court for disposal according to law 

Case remanded 
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Rishi Kesh Singh and others Appel 
lants v The State Respondent 
Criminal Appeal No 2567 of 1964 D /- 
18-10-1968 

(A) Evidence Act (1872), Ss 105, 3 101 
104 and 114 — Presumption Under — 
Nature of — It only operates initially — 
Section 105 makes possible both kinds of 
acquittal one by proving pica fully and 
another by raising genuine doubt in tbe 
case — - Line of reasoning in Parhhoos 
case (AIL 1911 All 402 (I'D)) Explaraed- 
Evidence as a whofe (including evidence 
in support of general exception) creating 
reasonable doubt m the mind of Court as 
to guilt of accused — He is entitled to 
acquittal — Decision in Parhhoo’s case, 
(AIR 1911 All 402 (FB) ) is still good law 
~~ (Civil P C (1908) Pre — Interpreta 
tion of Statutes) — (Evidence Act (1872) 
Preamble, Ss 101-104 and 114) — (Evi 
aence Act (1872) S 3 Proved "Disprov 
ed ' Not proved’ ) — ■ (Words and Phrases 
— Reasonable doubt — • Preponderance 
of probability ) — (Penal Code (I860) 
Ss 6 96, 76 Chapter IV (General) and 
S 299) 

Per Majority — 

(Broome Mathur Gupta Parekh, Beg 
Gvanendra Kumar and Yashoda Nandan, 
JJ ) 

The Majority decision fn Farbhoo v 
Emperor AIR 1941 AH 402 (FB) is still 
good law The accused person who pleads 
an exception is entitled to be acquitted if 
up&& a offlraxvfeMtww oS ihe ewdenre as a 
whole (including the evidence given in 
support of the plea of the general excep- 
tion) a reasonable doubt is created in the 
mind of the Court about the guilt of the 
accused AIR 1956 Nag 187 & AIR 1947 
Bom 38 (SB) & AIR 1952 Sau 3 & AIR 
195$ Sau 77 & AIR 1941 Mad 280 & AIR 
1949 Nag 66 & AIR 1959 Madh Pra 203 & 
(1962) 2 Cn U 135 (Ker) held not good 
law in view of AIR 1964 SC 1563 & AIR 
1955 pat 209 AIR 1961 Pat 355 Com- 
mented upon. (Paras 93 26 162 176) 
Per B°g J — 

It is true that, where provisions of the 
Act are clear and unambiguous no re- 
course to extrinsic matter even if it con- 
sists of the sources of the codification, 
would be permissible But. the position 
is that it is not possible to fully bring out 
the meaning of Section 105 of the Evi- 
dence Act itself without reference to the 
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principles found in the sources of the Act 
contained in English Law. At least, the 
aspect of Section 105 which was raised 
and considered in Parbhoo’s case, AIR 
1941 All 402 (FB) makes it necessary to 
go to those sources AIR 1961 SC 493, 
Rel. on. ' (Para 119) 

The concepts of 'proved’, 'disproved 1 , 
and 'not proved’, compress a great deal of 
iudicial wisdom with history and pro- 
cesses of evolution and development 
behind them which have not yet ended 
The term 'Burden of proof’ is not defined 
in the Act and cannot be fully understood 
without an exposition of its place and 
meaning in our procedural law as a whole 
For an adequate understanding of the 
import of these basic concepts, Courts 
have to necessarily examine their sources, 
the context in which they were given 
statutory form, the purposes they were 
designed to serve, and the functions they 
actually fulfil. AIR 1965 SC 951 & AIR 
1965 SC 871 & AIR 1964 SC 1230 & AIR 
1958 SC 414. Foil (Para 100) 

The purpose of the Evidence Act was 
“to consolidate, define, and amend the law 
of Evidence” so that inadequacies and un- 
certainties in this branch of our law may 
be removed It is no secret that this was 
sought to be accomplished by basing the 
Act on principles and rules evolved by 
the judge-made Anglo Saxon laiv of evi- 
dence with slight modifications but with- 
out departing from its basic norms There- 
fore, to these principles and rules we have 
to turn to find out the meaning s of am- 
biguous expressions (Para 101) 

Whenever the law places a burden of 
proof upon a party a presumption operates 
against it Hence, burdens of proof and 
presumptions have to be considered to- 
gether. When there is ample evidence 
from both sides, the fate of the case is 
no longer determined by presumptions or 
burdens of proof, but by a careful selec- 
tion of the correct version, based, no 
doubt, on preponderance of probabilities 
which has to be so compulsive or over- 
whelming in the case of a choice in favour 
°f a conviction as to remove all reason- 
able doubt. Burden of proof and presump- 
hon may become decisive again in cases 
where evidence is equally balanced. Thus, 
tneir function is decisive only in cases 
where there is paucity of evidence on 
®dher side or the evidence given by the 
two sides is equibalanced Neither a 
burden of proof nor a rebuttable pre- 
sumption can be used for excluding any 
evidence. That is not their function at 
uu but of other provisions of law. 

(Para 103) 

hi fact. It is not possible to appreciate 
the true meaning of a number of provi- 
sions of the Act, including Section 105, 
without exploring the law contained m 
me sources of the codification. If, how- 
ever, the above mentioned expositions are 
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kept in view, it becomes clear that the 
obligation of the Court to presume ab- 
sence of circumstances supporting a plea 
is meant to operate only initially. 

(Para 105) 

If, for example, an accused "proves” in- 
fliction of injuries on him by the com- 
plainant in the course of the occurrence 
which is the subiect-matter of the charge, 
he certainly proves some of the circum- 
stances to support a plea of self-defence. 
The obligatory initial presumption against 
him is removed Nevertheless, he may 
be convicted if the prosecution evidence 
proves that these injuries were indubitab- 
ly caused m the exercise of a right of 
private defence by the complainant But, 
his conviction would not be the result of 
any presumption under the last part of 
Section 105 It would follow from the 
superior proof given by the prosecution 
either direct or circumstantial or both. On 
the other hand, added to injuries on the 
person of the accused, proved to have 
been caused by the complainant during 
the occurrence, the accused may succeed 
in proving, even from such circumstances 
as an attempt of the prosecution to con- 
ceal these injuries, that there is a doubt 
about the veracity of the prosecution ver- 
sion itself and that his plea of self- 
defence, although not positively establish- 
ed, may reasonably be true In such a 
case, the prosecution could not use the 
presumption contained in the last part of 
Section 105 to secure a conviction No 
doubt, the prosecution will fail, m such a 
case, because it has failed to prove its 
own case beyond reasonable doubt But, 
the doubt it has failed to eliminate would 
have been induced by ‘proved facts relied 
upon by the accused to establish the plea 
of an exception The facts relied upon 
for proving an exception could not be 
automatically equated with facts disprov- 
ed or disentitle the accused from getting 
the benefit of an exception simply because 
he could not fully prove, by a "prepon- 
derance of evidence”, the exception plead- 
ed A plea taken but left m the region 
of "not proved” by the evidence on record 
may be enough, on a criminal charge, for 
a bare acquittal provided the doubt in- 
troduced by some proved facts and cir- 
cumstances, displacing the mtitial obli- 
gatory presumption, is strong enough to 
reasonably shake the moral conviction of 
guilt of the accused on the charge levelled 
against him. This seems to be the line 
of reasoning underlying the majority view 
m Parbhoo’s case. AIR 1941 All 402 (FB) 

It seems to be both practical and just. 

It accords with very- firmly established 
principles of proof and burden of proof 
applicable to criminal trials in this 
country as well as with the provisions or 
the Act read as a whole. (Para 106) 
Section 105 does not prevent the Court 
from giving the benefit of doubt altogether 
to an accused pleading an exception, or in 
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other words Section 105 makes possible 
both kinds of acquittal one by proving his 
plea fully and another by raising genuine 
doubt in the case Section 105 of the Act 
was introduced not m order to depart from 
but to make our law conform to the 
norms of English Law of evidence on the 
subject (Paras 109 122) 

Parbhoo's case was not meant to accord 
any guidance on what reasonable doubt 
itself means The doubt which the law 
contemplates is certainly not that of a 
weak or unduly vacillating capricious 
indolent drowsy or confused mind It 
must be the doubt of the Prudent man 
who Is assumed to possess the capacity to 
'separate the chaff from the grain It 
is the doubt of a reasonable astute and 
alert mind arrived at"after due application 
of mind to every relevant circumstance 
of the case appearing from the evidence 
AIR 1937 Rangoon 83 (FB) & AIR 1941 
Rangoon 175 & AIR 1965 AH 417 & AIR 
1967 All 204 Ref (Para 112) 

Section 105 serves the purpose some- 
times served by a proviso Of course it 
could be looked upon as analogous to a 
proviso only if we view Section 6 I P C 
and Section 105 of the Act together It 
is certainly difficult to see the purpose of 
Section 105 of the Act unless it is viewed 
in the context of Section 6 I P C 

(Para 116) 

Although, the exceptions contained in 
the Indian Penal Code to which Sec- 
tion 105 of the Act refers are contained 
in separate sections yet the Tesult of 
Section 6 of the Indian Penal Code could 
well be said to be that the exceptions were 
engrafted in ever^ definition of an of- 
fence as though they formed parts of each 
section defining an offence (Para 122) 

While the process of balancing proba- 
bilities is common for all cases the 
burdens of the parties to establish their 
respective cases in a criminal trial are 
reaJJy m)y twt? J.V kind the higher one 
of the prosecution to establish its case 
beyond reasonable doubt and the lower 
one of the accused to prove his plea by 
a mere preponderance of probability 
Neither should preponderance of proba- 
bility be confounded with and reduced 
to the level of a reasonable doubt only 
nor can the principle of reasonable doubt 
be eliminated altogether in a crminal trial 
Each of the two kinds of conclusion— proof 
of an exception bv a preponderance of 
probability and reasonable doubt about 
guilt— reflects a different situation As 
soon as a Court finds one of these two 
types of conclusions to be the correct one 
to reach in a case the other is necessarily 
excluded (Para 127) 

Preponderance * literally interpreted 
means nothing more than an outweighing 
in the process of balancing however slight 
may be the tilt of the balance or the pre- 
ponderance There are no sufficient 
grounds for holding that the word has 


been used in any other sefise whenever It 
has been used In fact the dividing line 
between a case of mere "preponderance 
ol probability * by a slight tilt only of the 
balance of probability and a case of rea- 
sonable doubt Is very thm indeed although 
it is there A case of reasonable doubt 
must necessarily be one m which, on a 
balancing of probabilities two views are 
possible Such a case and only such a 
case would be one of reasonable doubt 
A mere preponderance of ^probability In 
favour of the exception pleaded by an ac- 
cused would however constitute a com- 
plete proof of the exception for the ac- 
cused but a state of reasonable doubt 
would not ' Complete" proof for the pro- 
secution cannot fall short) of elimination 
of reasonable doubt about the ingredients 
of an offence If one fs clear about the 
meaning of the terms used no misap- 
prehensions need arise (Para 130) 

Even a literal interpretation of the first 
part of Section 105 could indicate that 
'the burden of proving the existence of 
circumstances bringing the case within 
an exception is meant to cover complete 
proof of the exception pleaded by a pre- 
ponderance of probability as well as proof 
oi circumstances showing that the excep- 
tion may exist which will entitle the ac- 
cused to the benefit of doubt on the in- 
gredients of an offence The last part «f 
Section 105 even if strictly and literally 
interpreted does not justify reading into 
it the meaning that the obligatory pre- 
sumption must last until the accused s 
plea Is fully established and not just till 
circumstances (le not necessarily all) to 
support the plea are proved Moreove” 
a restrictive interpretation of Section 105 
excluding an accused from the benefit oi 
bringing his case within an exception 
until he fully proves it is ruled out by 
the declaration of law by the Supreme 
Court that there is no conflict between 
Section 105 and the prosecution s duty to 
prove its case beyond reasonable doubt 
Hence the obligatory presumption at the 
end of Section 105 cannot be held to last 
until the accused proves his exception 
fully by a preponderance of probability 
It is necessarily removed earlier or 
operates only initially as held clearly by 
judges taking the majority view in 
Parbhoos case AIR 1941 All 402 (FB) 

, u ( (Para 153) 
There Is no reason why principles of 
public policy or consideration of con- 
sequences of taking a particular view 
should not affect the interpretation to be 
given to statutory provisions dealing with 
basic norms when tw o interpretations of a 
statutory provision are open Acting in 
this manner would not be legislation- 
There is no reason why the principle of 
benefit of doubt deserves either on 
grounds of public policv or as a part of 
the concept of fair trial in a) criminal case 
to be given less recognition or force in 
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this country.'*" The meaning of our pro- 
cedural or adjectival laws must, be deter- 
mined in conformity with firmly establish- 
ed notions o'fl a fair trial unless some 
statutory provision clearly sanctions a 
departure from these: (1936) 2 All ER 
1138 & AIR^1966 SC 97 (102), Rel. on. 

(Para 157) 

In Parbhoo’s case, AIR 1941 All 402 
(FB) the majority of their Lordships did 
not lay down anything beyond three im- 
portant propositions which, if not either 
directly or indirectly supported by deci- 
sions of their Lordships of the Supreme 
Court, have^ofiot been affected m the 
slightest degree by these decisions These 
propositions are: firstly, that no evidence 
appearing in’ 'the case to support the ex- 
ception pleaded by the accused can be 
excluded altogether from consideration on 
the ground that the accused has not pro- 
ved his plea fully; secondly, that the obli- 
gatory presumption at the end of Sec- 
tion 105 is necessarily lifted at least when 
there is enough evidence on record to 
justify giving the benefit of doubt to the 
accused on the question whether he is 
guilty of the offence with which he is 
charged, and, thirdly, if the doubt, though 
raised due to evidence in support of the 
exception pleaded, is reasonable and af- 
fects an ingredient of the offence with 
which the accused is charged, the accused 
would be entitled to an acauittal. 

(Para 160) 

The practical result of the three pro- 
positions stated above is that an accused’s 
plea of an exception may reach one of 
three not sharply demarcated stages, one 
succeeding the other, depending upon the 
effect of the whole evidence in the case 
judged by the standard of a prudent man 
weighing or balancing probabilities care- 
fully These stages are firstly, _ a lif ting 
of the initial obligatory presumption given 
at the end of Section 105; secondly, the 
creation of a reasonable doubt about the 
existence of an ingredient of the offence, 
and, thirdly, a complete proof of the ex- 
ception by "a preponderance of proba- 
bility”, which covers even a slight tilt 
of the balance of probability in favour of 
the accused’s plea The accused is not en- 
titled to an acquittal if his plea does not 
Ret beyond the first stage At the_ second 
stage, he becomes entitled to acquittal by 
obtaining a bare benefit of doubt At the 
third stage, he is undoubtedly entitled to 
an acquittal. This is the effect of the 
majority view, in Parbhoo’s case, AIR yHl 
All 402 (FB) which directly relates to first 
two stages only. The Supreme Court 
decisions .have considered the last two 
stages so far, but the first stage has not 
Yet been dealt with directly or separately. 

(Para 161) 

The answer of the majority of J udRes 
who decided Parbhoo v. Emperor, AIR 
1941 All 402 (FB) is still good law It means 
‘hat in a case in which, in answer to a 
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Prima facie prosecution case, any general 
exception in the Penal Code is pleaded by 
an accused and evidence is adduced to 
support such a plea, but such evidence 
fails to satisfy the Court affirmatively that 
the accused has fully established his plea, 
he will still be entitled to an acquittal’ 
provided that, after weighing the evidence 
as a whole prudently (including the evi- 
dence given in support of the plea of the 
said general exception), the Court reaches 
the conclusion that, as a consequence of 
the doubt arising about the existence of 
the exception, the prosecution has failed 
to discharge its onus of proving the guilt 
of the accused beyond reasonable doubt 

„ _ „ (Para 1162) 

Per Broome, Gupta, Parekh, JJ.:— 

If the material put forward by accused 
to prove the exception is sufficient 
to show that the plea of private 
defence is more probable than the pro- 
secution case, the plea will be taken as 
proved and the accused will be entitled 
to acquittal on the ground that he has 
discharged the onus laid on him by Sec- 
tion 105 of the Evidence Act. Alterna- 
tively, if this material (read in conjunc- 
tion with the other evidence on record) 
is found to create a reasonable doubt in 
the mind of the Court regarding some- 
thing (e g mens rea in majority of cases) 
that is required to be proved by the pro- 
secution in order to establish the accused’s 
guilt the accused will be entitled to 
acquittal on the ground that the prosecu- 
tion has failed to discharge the primary 
burden that lies on it in all criminal 
cases A person who inflicts harm in a 
lawful manner in order to protect his 
person or property is clearly devoid of 
mens rea; and if the material relied upon 
by the accused creates a doubt as to whe- 
ther he acted in exercise of the right of 
private defence, a doubt will simultane- 
ously arise as to whether he had the mens 
rea that must be proved in order to make 
his act a punishable offence In such cir- 
cumstances he will have to be given the 
benefit of the doubt regarding this es- 
sential pre-requisite of the prosecution 
case and will be entitled to acquittal 

(Para 23) 

Although the dictum in Parbhoo’s case, 
AIR 1941 All 402 (FB) may be said to be 
somewhat unhappily worded, it is funda- 
mentally correct and calls for no amend- 
ment (Para 26) 

Per Gyanendra Kumar and Yashoda 
Nandan, JJ. : — 

The dictum of the majority of learned 
Judges of this Court In Parbhoo v Em- 
peror, AIR 1941 All 402 (FB) is still good 
law. But, it may be elucidated that in. a 
case in which any general Exception in 
the Penal Code is pleaded by an accused 
and evidence is adduced to support such a 
plea, but such evidence fails to satisfy tne 
Court affirmatively that the accused has 
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fully established his plea of the claimed 
Exception he will still be entitled to an 
acquittal if upon a consideration of the 
evidence as a whole {including the evi- 
dence given m support of the Plea of the 
said general Exception) a reasonable con- 
sequential doubt is created in the mind 
of the Court as to whether the accused is 
really guilty of the offence with which 
he is charged (Para 176) 

Per Mathur J — 

The doctrine of the burden of proof and 
the nature of evidence necessary to dis- 
charge this burden in cases where the 
accused claims the benefit of the general 
exceptions m the Penal Code or of any 
special exception or proviso contained in 
any other part of the same Code or in 
any other lair can bo stated as below — 

1 The case shall fall in one of the 
three categories depending upon the word- 
ing of the enactment — 

( l ) The statute places the burden of 

proof of all or some of the ingre- 
dients of the offence on the accus- 
ed himself 

(u) the special burden placed on the ac- 
cused does not touch the ingredients 
of the offence but only the protec- 
tion given on the assumption of the 
proof of the said ingredients and 

(m) the special burden relates to an 
exception some of the many cir- 
cumstances required to attract the 
exception, if proved affecting the 
proof of all or some of the ingredi- 
ents of the offence 

2 In the first two categories the onus 
lies upon the accused to discharge the 
special burden, and on failure he can be 
convicted of the offence provided that the 
prosecution has succeeded to discharge its 
general burden of proof that is to esta- 
blish the case beyond any reasonable 
doubt 

3 In cases falling under the third cate- 
gory inability to discharge the burden of 
proof shall not m each and every case 
automatically result in the conviction of 
the accused The Court shall still have 
to see how the facts proved affect the 
proof of the ingredients of the offence In 
other words if on consideration of the 
total evidence on record a reasonable 
doubt exists in the mind of the Court as 
regards one or more of the Ingredients of 
the offence including mens rea of the ac- 
cused he shall be entitled to its benefit 
and hence to acquittal of the main of- 
fence even though he had not been In a 
position to prove the circumstances to 
bring his case within the exception This 
shall be on the ground that the general 
burden of proof resting on the prosecution 
was not discharged 

4 The burden of proof on the prosecu- 
tion to establish its case rests from the 
beginning to the end of the trial and It 
must prove beyond reasonable doubt that 
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the accused had committed the offence 
with the requisite mens rea 

5 The burden placed on the accused Is 
not so onerous as on the prosecution. The 
prosecution has to prove its case beyond 
reasonable doubt but in determining whe- 
ther the accused has been successful m 
discharging the onus the Court shall look 
into the preponderance of probabilities in 
the same manner as in a civil proceeding 
In other words the Court shall have to 
see whether a prudent man would m the 
circumstances of the case act on the sup- 
position that the case falls within the ex- 
ception or proviso as pleaded by the ac- 
cused (Para 92) 

The dictum laid down m Parbhoo v 
Emperor AIR 1941 All 402 (FB) is partly 
erroneous and requires modification, 
though the decision read as a whole is in 
conformity with the law The dictum 
can be modified as below — 

In a case in which any General Excep- 
tion in the Penal Code or any special ex- 
ception contained In another part of the 
same Code or in an> law defining the of- 
fence is pleaded or raised by an accused 
person and the evidence led in support 
of such plea judged by the test of the pre- 
ponderance of probability as m a civil 
proceeding fails to displace the presump- 
tion arising from Section lOo of the Evi- 
dence Act in other words to disprove 
the absence of circumstances bringing the 
case within the said exception but upon 
a consideration of the evidence as whole 
including the evidence given in support 
of the plea based on the said exception or 
proviso a reasonable doubt is created in 
the mind of the Court as regards one or 
more of the ingredients of the offence 
the accused person shall be entitled to the 
benefit of the reasonable doubt as to his 
guilt and hence to acauittal of the said 
offence Case law discussed 

(Para 13) 

Per Minority (Oak C J and Mukerjee 
3 ^ — 

The statement of law in Parbhoo's case 
(AIR 1941 All 402 (FB)) is not accurate 
and needs modification Case Law Pef. 
Per Oak C J — 

The proposition of law laid dov/n In 
Parbhoo v Emperor AIR 1941 All 402 
(FB) has been too broadly stated and 
needs auahfication. The true legal posi- 
tion is this Whenever an accused person 
raises a Dlea based on some general excep- 
tion, the burden of proot lies upon him 
under Section 105 That burden has to 
be discharged by preponderance of pro- 
babilities So far as the accused is con- 
cerned the standard of proof is the same 
as the standard of proof for a plaintiff or 
a defendant in Civil proceedings The 
accused cannot always secure an acquittal 
by merely creating a reasonable doubt in 
the mind of the Court as to whether the 
accused person is entitled to the benefit o' 
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the exception, or not If the nature of the 
case is such that a reasonable doubt arises 
as regards some ingredient of the offences, 
the accused is entitled to an acquittal 
In other cases, a reasonable doubt as 
regards certain exception will not entitle 
the accused to an acauittal. 

(Para 21) 

It is settled law that when the burden 
of proof lies upon an accused person 
under Section 105, that burden can be 
discharged by showing preponderance of 
probabilities- AIR 1957 SC 469 (474) and 
AIR 1958 SC 61 and AIR I960 SC 7 and 
AIR 1962 SC 605 and AIR 1966 SC 1 and 
AIR 1966 SC 97 and AIR 1968 SC 702 
(703), Rel. on; AIR 1943 PC 211 and AIR 
1964 SC 575, Rel This position is incon- 
sistent with the stand taken by the majo- 
rity of the Full Bench m Parbhoo’s case, 
AIR 1941 All 402 (FB) that it is sufficient 
for purposes of defence that the accused 
should create a reasonable doubt in the 
mind of the Court whether the accused 
person is entitled to the benefit of the 
exception or not. Preponderance of pro- 
babilities implies balance of evidence. In 
order to succeed, the accused must make 
out balance of evidence in his favour. The 
Court may entertain a reasonable doubt 
even if the balance of evidence is m 
favour of the prosecution. So, creating 
reasonable doubt cannot be equated with 
proof by preponderance of probabilities 

(Para 13) 

Although a reasonable doubt arising 
under an exception may not secure an 
acquittal as a matter of course, in some 
cases the accused can secure an 
acquittal indirectly. There may be cases 
where, although the exception has not 
been proved, the evidence on record 
creates a doubt as regards some element 
which is an ingredient of the offence 
Suppose, the accused is charged with an 
offence involving a certain intention or a 
certain object as an ingredient. It may 
happen that, as a result of the attempt of 
the accused to establish a particular 
exception, he succeeds in shaking the 
Prosecution case as regards the necessary 
intention or object which is an ingredient 
of the offence. In such a case the accused 
Will have to be acquitted The reason of 
acquittal will be, not proof of the excep- 
tion but failure of the prosecution to 
Prove a necessary ingredient of the 
offence; AIR 1964 SC 1563 (1567) and AIR 
1966 SC 1 (3), Rel on. (Para la) 

The majority in Parbhoo’s case, AIR 
1941 All 402 (FB) was not right in assum- 
ing that the accused has to be acquitted 
whenever the Court entertains a reason- 
able doubt as to whether the accused is 
entitled to the benefit of a certain excep- 
tion or not It all depends on the circum- 
stances of each case. If the prosecution 
ease is damaged as regards some 
mgredient of the offence, the accused will 


be acquitted But if all the ingredients of 
the offence are established, the accused 
has to be convicted. (Para 19) 

Per Mukerjee, J.: — • 

Clearly the incidence of the burden of 
proving an exception under Section 105 is 
on the accused person. The crucial ques- 
tion for determination is how the burden, 
may be rebutted by the accused Sec- 
tion 105 says that the Court shall presume 
the non-existence of circumstances bring- 
ing _ the case within the exception proved 
until "disproved” In view of the 
categorical terms of the definition of the: 
word "disproved” as given m Section 3 of 
the Evidence Act. it is manifest that the 
accused person cannot succeed by merely 
creating a reasonable doubt in the mind 
of the Court as to whether he is or is not 
entitled to the benefit of the said excep- 
tion. A presumption of law cannot be 
successfully rebutted by merely raising a 
doubt, however reasonable Something 
more than raising a reasonable doubt is 
required for rebutting a presumption of 
law and it is necessary for the accused to 
show that his explanation is so probable 
that a prudent man ought, in the circum- 
stances, to accept it. AIR 1962 SC 605, 
Ref (PaTa 165) 

The burden on an accused person being 
the same as the burden on a party in a 
civil proceeding, it follows that if the, 
balance of probabilities supports the plea 
of exception the burden on the accused 
person is discharged, but if the Court is 
left in a state of reasonable doubt as to' 
whether the accused person is or is not 
entitled to the benefit of the said excep- 
tion, it would be a case where the pro- 
babilities are equal and the plea would 
fail (Para 167) 

If, however, the nature of the case [s' 
such that, on the totality of evidence, a 
reasonable doubt arises as regards some 
ingredient of the offence, the accused' 
person is entitled to an acquittal, in other 
cases, a reasonable doubt as regards the 
exception claimed will not entitle him to 
an acquittal AIR 1966 SC 97 and (1947) 

2 All E. R 372, Ref. (Para 168) 


(B) Constitution of India, Article 141 ” 
In face of Supreme Court decision, it is 
not necessary to make comments on 
English decisions — (Civil P. C. (1908), 
Preamble — Precedents). 

Per Mathur J.: — 

Where there exist clear decisions of the 
SupremeCourt.it is not necessary to make' 
comments on the English decisions or the 
decisions of the High Courts in India, for 
the simple reason that the law laid down 
by the SuDreme Court is binding on alt 
within the territory of India (Para oil 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 599 (V 55) = 

(1968) 1 SCJ 694. Andhra Sugars 
Ltd v. State of Andhra Pradesh 15 0 
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OAKt C. J. : The question before the 
Full Bench is : 

"Whether the dictum of this Court in 
the case of Parbhoo v. Emperor, 1941 All 
L i 619 “ (AIR 1941 All 402) (FB) to the 
effect that the accused who puts forward 
a Plea based on a general exception in 
the Indian Penal Code is entitled to be 
acquitted if upon a consideration of the 
evidence as a whole (including the evi- 
dence given in support of the plea based 
°n such a general exception) a reason- 
able doubt is created m the mind of the 
Court whether the accused person is 
entitled to the benefit of the said excep- 
tion is still good law”. 

2. I have read the judgment prepared 
by my. learned brother Mathur, J. In 
mv opinion, the statement of law in 
Parbhoo’s case, 1941 All LJ 619 = (AIR 
1941 All 402) (FB) is not accurate, and 
needs qualification. 

Section 105, Indian Evidence Act, 
states : 

"When a person is accused of any of- 
fence, the burden of proving the exist- 
ence of circumstances bringing the case 
within any of the General Exceptions in 
the Indian Penal Code, or within any 
special exception or proviso contained in 
any other part of the same Code, or in 
anv law defining the offence, is upon him, 
and the Court shall presume the absence 
of such circumstances.” 

Mr. P C Chaturvedi, appearing for the 
appellants conceded that when an accus- 
ed pleads an exception m the Indian 
Penal Code, the burden of proof lies upon 
him Parties are not agreed as to the 
manner in which the burden may be 
discharged One can conceive three dif- 
ferent modes (1) by proving the excep- 
tion beyond all reasonable doubt; (2) by 
proof through preponderance of probabi- 
lities, and (3) by creating a reasonable 
doubt in the mind of the Court Accord- 
ing to the learned Advocate-General, the 
second mode is the correct solution. Ac- 
cording to Mr. Chaturvedi, the . third 
mode is the correct method. It is well 
settled that when burden of proof lies 
upon an accused person, he need not 
prove his case beyond all reasonable 
doubt We may therefore, confine our 
attention to the second and the third 
alternatives . 

3. According to Section 3 of the Evi- 
dence Act. a fact is said to be proved 
when, after considering the matters 
before it. the Court believes it to exist, 
or considers its existence so probable 
that a prudent man ought, under the cir- 
cumstances of the particular case, to act 
upon the supposition that it exists. It will 
be seen that a fact may be said to be 
proved under one of the two possible 
situations Either the Court beheves that 
the fact exists, or the Court consider 
existence of the fact probable There is 
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no ind cation in Section 3 of the Evidence 
Act that a fact can be said to be proved 
even when the Court entertains a reason 
able doubt as to whether the fact exists 
or not 

1 Mr P C Chaturvedi contended 
that unless an accused person is given the 
benefit of reasonable doubt on an excep 
tion, there vill be miscarriage of justice 
in many cases Suppose two persons A 
and B quarrel at a lonely place and 
ause injuries to each other They are 
both prosecuted m two cross cases In 
neither case will the accused be able to 
produce an independent witness to prove 
that he was the victim of an assault by 
his opponent The plea of private defence 
will fail m each case The result will be 
that each case will end in conviction In 
most of such cases the accused in one 
ca c e ought to be acquitted The same dif 
Acuity will arise when an accused pleads 
the right of private defence of property 
but is unable to collpct reliable evidence 
in support of his plea 

5 I think, such cases would be rare 
In most cases the accused person is in a 
do ltion to substantiate the plea of pn 
vate defence If the question is whether 
the complainant or the accused was in 
possession over a field in dispute the ac 
cused is generally in a position to esta 
bli'h his plea by producing local residents 
and village papers in his support 

6 In Jumman v State of Punjab AIR 
1957 SC 469 it was observed on p 474 

In such a case where a mutual con 
flict develops and there is no reliable and 
acceptable evidence as to how It started 
and as to who was the aggressor would 
it be correct to assume private defence 
for both sides 7 We are of the view that 
such a situation does not permit of the 
plea of private defence on either side and 
would be a case of sudden fight and con 
flict and has to be dealt with under Sec 
tion 300 1 P C Exception 4 

Chapter IV of the Indian Penal Code 
deals with general exceptions The right 
of private defence has been mentioned in 
Sec 96 under Chapter IV of the Indian 
Penal Code Insanity has been mentioned 
in Section 84 I P C Under the Indian 
Law a plea of insanity and a Plea of 
private defence stand on the same foot 
ing Under the English law a plea of 
insanity is treated on the same footing as 
a statutory exception. It appears that 
under the English law a plea of private 
defence is not treated on the same foot 
ing as a plea of insanity or a statutory 
exception. That makes the task of an ac 
cused pleading private defence compara 
tively easy If it is considered that the 
law in India should he brought in line 
with the inglish law Section 96 can be 
deleted from the Indian Penal Code 

7 In State of Madras v Vaidyanatha 
Iyer AIR 1953 SC 61 the Court was 
dealing with a case under the Prevention 


of Corruption Act The High Court of 
Madras observed in its judgment thus 

In any case the evidence is not 
enough to show that the explanation of 
fered by the accused cannot reasonably 
be true and so the benefit of doubt must 
go to him 

This observation of the High Court was 
not approved by the Supreme Court The 
Supreme Court remarked that the ap- 
proach of the High Court indicates a dis 
regard of the presumption which the law 
requires to be raised under Section 4 of 
the Act 

8 C S D Swarm v The State AIR 
I960 SC 7 was also a ca e under the Pre 
vention of Corruption Act It was held 
that after the conditions laid down in the 
earlier part of sub section (3) of Sec 5 
of the Act have been fulfilled by evidence 
to the satisfaction of the Court the Court 
has got to raise the presumption that the 
accused is guilty of criminal misconduct 
in the discharge of his official duties and 
this presumption continues to hold the 
field unless the contrary is proved that 
is to say unless the Court Is satisfied that 
the statutory presumption has been re- 
butted by cogent evidence 

9 In K M Nanavati v State of 
Maharashtra AIR 1962 SC 60u Subba 
Rao J observed on page 617 

The alleged conflict between the gene 
ral burden which lies on the prosecution 
and the special burden imposed on the 
accused under Sec 10o of the Evidence 
Act is more imaginary than real Indeed 
there is no conflict at all There may 
arise three different situations (1) A sta J 
tute may throw the burden of proof of 
all or some of the ingredients of an of 
fence on the accused (2) The special 
burden may not touch the ingredients of 
the oflence but only the protection given 
on the assumption of the proof of the 
said ingredients (3) It may relate to- 
an exception some of the many circum 
stances required to attract the exception 
if proved affecting the proof of all or 
some of the Ingredients of the offence 
In the second case the burden of bring 
ing the case under the exception lies on 
the accused the general burden to 
prove the ingredients of the offence un 
less there is a specific statute to the con 
trary is always on the prosecution but 
the burden to prove the circumstances 
coming under the exceptions lies upon 
the accused The failure on the part of 
the accused to establish all the circum 
stances bringing his case under the ex 
ception does not absolve the prosecution 
to prove the ingredients of the offence 
indeed, the evidence though insufficient 
to establish the exception may be suffi 
cient to negative one or more of the in 
gredients of the offence 
10 In Bhikan v State of U P AIR 
1966 SC 1 the Court quoted with appro- 
val the following passage from Dahya 
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bhai v. State of Gujarat, AIR 1964 SC 
1563 : 

"The doctrine of burden of proof in 
the context of the plea of insanity may 
he stated in the following propositions. 

(1) The prosecution must prove beyond 
reasonable doubt that the accused had 
committed the offence with the requisite 
mens rea, and the burden of proving that 
always rests on the prosecution from the 
beginning to the end of the trial 

(2) There is a rebuttable presumption 
that the accused was not insane, when he 

committed the crime the accused may 

rebut it by placing before the Court all 
the relevant evidence oral, documentary 
or circumstantial but the burden of proof 
upon him is no higher than that rests 
upon a parly to civil proceedings ” 

11. In Harbhajan Singh v. State of 
Punjab, AIR 1966 SC 97. it was observed 
on page 101 : 

"Where the burden of an issue lies 
upon the accused he is not required to 
discharge that burden by leading evidence 
to prove his case beyond a reasonable 
doubt That, no doubt, is the test pres- 
cribed while deciding whether the pro- 
secution has discharged its onus to prove 
the guilt of the accused, but that is not a 
test which can be applied to an accused 
person who seeks to prove substantially 
his claim that his case falls under an Ex- 
ception. Where an accused person is called 
upon to prove that his case falls under an 
Exception, law treats the onus as dis- 
charged if the accused person succeeds *m 
proving a preponderance of probabi- 
lity’.” 

Similarly, in V. D Jhingan v State of 
U. P., AIR 1966 SC 1762 it was observed 
on page 1764: 

”It is sufficient if the accused person 
succeeds in proving a preponderance of 
probability in favour of his case It is not 
necessary for the accused person to prove 
his case beyond a reasonable doubt or m 
default to incur a verdict of guilty. The 
onus of proof lying upon the accused 
Person is to prove his case by a prepon- 
derance of probability.” 

12. Likewise, in Munshi Ram v _ Delhi 
Administration, AIR 1968 SC 702, it was 
observed on page 703- 

"It is well settled that even if an ac- 
cused does not plead self-defence it is open 
to the Court to consider such a plea if the 
same arises from the material on re- 
cord The burden of establish- 

ing that plea is on the accused and that 
burden can be discharged by showing pre- 
ponderance of probabilities in favour or 
that plea on the basis of the material on 

record ” , , 

It is to be noted that in Munisn Ram» 
case. AIR 1968 SC 702 the accused raised 
the plea of private defence So. the deci- 
sion of the Supreme Court in Munshi 


Ram’s case. AIR 1968 SC 702 is directly 
applicable to the present case 

13. It will be seen that it is settled, 
law that when the burden of proof lies 
upon an accused person under Section 105 
Indian Evidence Act, that burden can be 
discharged by showing preponderance oj 
probabilities This position is inconsistent 
™ the stand taken by the majority of 
ihf Full Bench m Parbhoo’s case, 1941 
AH LJ 619 = (AIR 1941 All 402) (FB) 
that it is sufficient for purposes of defence 
the accused should create a reason- 
able doubt in the mind of the Court whe- 
ther the accused person is entitled to the 
benefit of the exception or not, prepon- 
derance of probabilities implies balance 
of evidence In order to succeed, the ac- 
cused must make out balance of evidence 
in his favour The Court may entertain 
a reasonable doubt even if the balance of 
evidence is m favour of the prosecution 
So, creating reasonable doubt cannot bp 
equated with proof by preponderance oil 
probabilities 

14. Mr. P C Chaturvedi contended 
that under Section 105, Indian Evidence 
Act, the position of the accused is the same 
as that of an accused in a prosecution 
under Section 411, I. P C read with Sec- 
tion 114 Indian Evidence Act Reliance 
was placed on Otto George Gfeller v The 
King. AIR 1943 PC 211. In Dhanvantari 
v State of Maharashtra, AIR 1964 SC 575 
it was explained that the position of the 
accused under Section 105, Indian Evi- 
dence Act is not the same as that of an 
accused in a prosecution under Sec 411, 

I P C It was explained on pages 579 
and 580 — 

"That, however, was a case where the 
auestion before the jury was whether a 
presumption of the kind which in India 
may be raised under Section 114 of the 
Evidence Act could be raised from the 
fact of possession of goods recentlv 
stolen, that the possessor of the goods was 
either a thief or receiver of stolen pro- 
perty. In the case before us, however, 
the presumption arises not under Sec- 
tion 114 of the Evidence Act but under 
Section 4 (1) of the Prevention of Corrup- 
tion Act the Court has no 

choice in the matter, once it is established 
that the accused person has received a sum 
of money which was not due to him as a 

legal remuneration The burden 

resting on the accused person in such a 
case would not be as light as it is where 
a presumption is raised under Section 114 
of the Evidence Act and cannot be held 
to be discharged merely by reason of the 
fact that the explanation offered by the 
accused is reasonable and probable It 
must further be shown that the explana- 
tion is a true one ” 

This passage shows that for purposes of 
Section 105 Indian Evidence Act. it is not 
sufficient for the defence to make out that 
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the explanation offered by the accused is 
plausible The accused has to make out 
his case affirmatively 

15 Although a reasonable doubt aris- 
ing under an exception may not secure an 
acquittal as a matter of course in some 
cases the accused can secure an acquittal 
indirectly There may be cases where, 
although the exception has not been pro- 
ved the evidence on record creates a 
doubt as regards some element which is 
an ingredient of the offence Suppose the 
accused is charged with an offence involv- 
ing a certain intention or a certain object 
as an ingredient It may happen that as 
a result of the attempt of the accused to 
establish a particular exception he suc- 
ceeds in shaking the prosecution case as 
regards the necessary intention or object 
which is an ingredient of the offence In 
such a case the accused will have to be 
acquitted The reason of acquittal will 
be not proof of the exception but failure 
of the prosecution to prove a necessary 
'ingredient of the offence 

1G In AIR 1964 SC 1563 it was ob- 
served on page 1567 — • 

'The evidence so placed may not be 
sufficient to discharge the burden under 
Section 105 of the Evidence Act but it 
mav raise a reasonable doubt in the mmd 
of a judge as regards one or other of the 
necessary ingredients of the offence itself. 
It may for instance raise a reasonable 
doubt in the mind of the judge whether 
the accused had the requisite intention 
laid down m Section 229 of the Indian 
Penal Code' 

It was further observed on page 1568 — 

* Even if the accused was not able to 
establish conclusively that he was insane 
at the time he committed the offence the 
evidence placed before the Court by the 
accused or by the prosecution may raise 
a {reasonable doubt in the mmd of the 
Court as regards one or more of the in- 
gredients of the offence including mens 
rea of the accused and in that case the 
Court would be entitled to acquit the ac- 
cused on the ground that the general 
burden of proof resting on the prosecution 
was not discharged 

17 In AIR 1966 SC 1 it was observed 
on page 3 — 

'If upon the evidence adduced m the 
case whether by the Prosecution or bj 
the accused a reasonable doubt is created 
in the mind of the Court as regards one 
or more of the ingredients of the offence 
I including mens rea of the accused he 
mould be entitled to be acquitted ' 

'Mr P C Chaturvedi contended that ex- 
ceptions are Ingredients of every offence 
For this contention, he relied upon Sec- 
tion 6 of the Penal Code Section 6 
I P C states' — 

Throughout this Code every definition 
of an offence, every penal provision and 


every illustration of every such definition 
or penal provision shall be understood 
subject to the exceptions contained in the 
chapter entitled General Exceptions’ 
though those exceptions are not repeated 
In such definition penal provision or 
illustration ” 

Section 6 I P C is merely a device to 
avoid quoting lengthy exceptions in 
descnption of offences Strictly speaking 
an exception cannot be treated as an 
ingredient of an offence Further Sec- 
tion 105 of the Evidence Act expressly 
lays down that the Court shall presume 
absence of circumstances bringing a case 
within any of the general exceptions m 
the Indian Penal Code So assuming that 
exceptions constitute ingredients of of 
fences the Court is bound to start with 
a presumption that circumstances bring- 
ing the case under any general exception 
do not exist Consequently the question 
whether exceptions constitute ingredients 
of offences or not is merely of academic 
interest 

18 Creating a reasonable doubt under 
an exception may not always enable the 
accused to secure an acquittal Suppose 
the accused is charged under Section 325 
I P C It is proved that the accused 
voluntarily caused grievous hurt to the 
complainant The incident took place In 
a certain field The accused pleads that 
he was in possession of the field and 
acted in the right of private defence of 
property Although the accused produces 
some evidence the plea of private defence 
is not made out The evidence is of such 
a character that the Court entertains a 
reasonable doubt as to whether the com- 
plainant or the accused was in possession 
In such a case the position would be this. 
On the one hand it is proved that the ac- 
cused voluntarily caused grievous hurt to 
the complainant On the other hand the 
accused failed to establish his plea of 
private defence In such a case the ac- 
cused has to he convicted under Sec 325 

I P C Reasonable doubt on one part of 
the case is of no avail 

19 It will be seen that the majority in 
Prabhoo s case 1941 All LJ 619 (AIR 
1941 All 402) (FB) was not right In assum- 
ing that the accused has to be acamtted 
whenever the Court entertains a reason 
able doubt as to whether the accused is 
entitled to the benefit of a certain excep- 
tion or not It all depends on the circums- 
tances of each case If the prosecution 
case Is damaged as regards some ingre- 
dient of the offence the accused will be 
acquitted. But if all the ingredients of 
the offence are established, the accused' 
has to be convicted 

20 It may be that law as explained 
above causes miscarriage of justice in 
some eases But Courts have no power 
to alter statute law The position indi- 
cated above Is the combined effect o* 
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Chapter IV of the Indian Penal Code, Sec- 
tion 3 of the Evidence Act and Section 105 
of the Evidence Act If it is considered 
that the present legal position is unsatis- 
factory, it is open to Parliament and State 
Legislatures to make the necessary 
amendments in the Indian Penal Code and 
the Indian Evidence Act 

21. In my opinion, the proposition of 
law laid down in 1941 All LJ 619 = AIR 
1941 All 402 (FB) has been too broadly 
stated and needs qualification The true 
legal position is this. Whenever an accused 
person raises a plea based on some general 
exception, the burden of proof lies upon 
him under Section 105, Indian Evidence 
Act. That burden has to be discharged by 
preponderance of probabilities. So far as 
the accused is concerned, the standard of 
proof is the. same as the standard of proof 
for a plaintiff or a defendant in civil pro- 
ceedings. The accused cannot always 
secure an acquittal by merely creating a 
reasonable doubt in the mind of the Court 
as to whether the accused person is en- 
titled to the benefit of the exception or 
not If the nature of the case is such 
that a reasonable doubt arises as regards 
some ingredient of the offence, the ac- 
cused is entilted to an acquittal. In other 
cases, a reasonable doubt as regards a 
certain exception will not entitle the ac- 
cused to an acquittal. 

BROOME, GUPTA & PAREKH, JJ. 

22. We are in general agreement with 
the conclusions arrived at by Mathur, J in 
this case (except that we would prefer to 
say that the Full Bench pronouncement 
in Parbhoo’s case calls for elucidation 
rather than amendation) He has dis- 
cussed the problem at considerable length 
and we do not consider it necessary to 
repeat the reasoning followed by him or 
his discussion of the case law. We would 
like, however, to add a few words of our 
own so as to leave no room for doubt as 
to our views regarding cases where the 
right of private defence is pleaded under 
Section 96, I. P. C. 

23. An accused person who puts for- 
tvard the plea of private defence will 
seek to prove it from the material on 
record, consisting of defence evidence, 
oral or documentary, and admissions 
elicited from the prosecution; and he can 
derive advantage from such material in 
two ways. In the first place, if this 
material is sufficient to show that the 
Plea of private defence is more probable 
than the prosecution case, the plea will 
be taken as proved and the accused will 
be entitled to acquittal on the ground 
that he has discharged the onus laid on 
him by Section 105 of the Evidence Act 
Alternatively, if this material (read m 
conjunction with the other evidence on 
record) is found to create a reasonable 
doubt in the mind of the court regard- 


ing something that is required to be 
proved by the prosecution in order to 
establish the accused’s guilt, the accus- 
ed will be entitled to acquittal on the 
ground that the prosecution has failed 
to discharge the primary burden that 
lies on it in all criminal cases. In the 
vast majority of offences, mens rea is 
one of the essentials that the prosecu- 
tion has to establish before the crime 
can be said to be proved, and a reasonable 
doubt as to whether mens rea is present 
or not must inevitably lead to acquittal 
A person who inflicts harm in a lawful 
manner in order to protect his person or 
property is clearly devoid of mens rea, 
and if the material relied upon by the ac- 
cused creates a doubt as to whether he 
acted in exercise of the right of private 
defence, a doubt will simultaneously arise 
as to whether he had the mens rea that 
must be proved in order to make his act 
a punishable offence. In such circums- 
tances he will have to be given the benefit 
of the doubt regarding this essential pre- 
requisite of the prosecution case and will 
be entitled to acquittal. 


24. Oak C J„ in his separate judg- 
ment, has considered a case in which an 
accused vtio has caused grievous hurt to 
the complainant in a dispute over a field 
pleads that he was in possession of the 
field and that he acted in private defence 
of his property, and the evidence produc- 
ed, though insufficient to prove the plea, 
is enough to create a reasonable doubt a* 
to which of the parties was actually in- 
possession. In such a case, according to 
Oak C J., the accused must be convicted. 
With this view, however, we most res- 
pectfully but emphatically disagree If 
the Court were to find, m a case of that 
nature, that the evidence gave rise to a 
reasonable doubt as to whether the dis- 
puted field was in the possession of the 
complainant or of the accused at the time 
of the incident, a simultaneous doubt 
would arise as to whether the accused had 
the necessary mens rea to make him guilty 
of the offence of grievous hurt; and in 
such circumstances the accused would in 
our opinion have to be acquitted on the 
ground that the prosecution had failed to 
prove beyond reasonable doubt an essen- 
tial part of its case. 


25. This, in our opinion, is precisely 
what the decision in 1941 All LJ 619 = 
AIR 1941 All 402 (FB) was meant to 
:onvey. The judgments of all the four 
Judges supporting the majority view in 
that case lay stress on the overriding need 
[or the prosecution to discharge the burden 
if proving the accused guilty of the 
:nme. Iqbal Ahmad C J remarked:— 
"In cases falling within the purview of 
Section 105, the law placed on the accused 
lie minor burden of bringing his case 
within the exception or proviso relied 
ipon by him. There is however, nothing 


I 



1970 Cn L J 


1 i t Rishi Kesh Singh v State (FB) (Mathur J 1 


in the Evidence Act to indicate that the 
failure o£ the accused to discharge the 
burden lightens the burden placed on the 
prosecution by Section 102 
And Bajpai J observed — 

' it is open to the Court to consider whe- 
ther the entire evidence proves to the 
satisfaction of the Court that the accused 
is entitled to the benefit of the exception 
and the charge levelled against him has 
not been established or that there is a re- 
asonable doubt as to the guilt of the ac- 
cused and in both cases the accused would 
be entitled to an acquittal ’ 

And further — 

If there is such doubt fie as to the 
plea of the right of private defence) has 
not a doubt been cast m connexion with 
the entire case and if that is so is not 
the accused entitled to an acquittal’ I 
think he is and that is so because of the 
constant immutable primal burden resting 
on the prosecution. 1 
Ismail J also observed — 

'The decision on the question of self 
defence will be only a decision upon one 
of the issues in the case The Court at 
the end of the trial has still to see whe- 
ther having regard to the entire evidence 
and the circumstances of the case the 
charge is proved bevond reasonable 
doubt ” 

And finally Mulla J held — 

'There is nothing in the language of 
Section 105 to warrant the conclusion that 
the law intended such a result and for 
that purpose enacted Section 105 Evi- 
dence Act in order to curtail the funda 
mental right of the accused to claim an 
acauittal if there is any reasonable doubt 
about his guilt' 

26 We are fully satisfied therefore 
that although the dictum m Parbhoos 
case may be said to be somewhat unhap- 
pily worded it is fundamentally correct 
and calls for no amendment When the 
learned’ jhabec who aeciaea' that else 
stated that ' the accused person is entitl- 
ed to be acquitted if upon a consideration 
of the evidence as a whole (including the 
evidence given m support of the plea of 
the said general exception) a reasonable 
doubt is created in the mind of the Court 
whether the accused person is or Is pot 
entitled to the benefit of the said ex- 
ception they had in mind the doubt that 
may anse on a consideration of the entire 
evidence (both prosecution and defence) 
with regard to the discharge of the 
primary burden resting on the prosecu- 
tion to prove the guilt of the accused 
That guilt can onlv be established if the 
prosecution is able to prove bevond rea- 
sonable doubt all the essentials that go to 
make up the offence including the funda- 
mental requirement of mens rea. As al- 
ready pointed out a doubt regarding the 
existence of mens rea must necessarily 


anse whenever there is a doubt in the 
mind of the Court as to whether the ac 
cu c ed is entitled to the benefit of a gene 
ral exception such as the right of private 
defence Viewed in this light the dictum 
of the Full Bench in Parbhoos case is 
perfectly sound and requires no modifies * 
tion 

27 Our repl\ to the question that has 
been referred to the present Full Bench 
for decision therefore is in the affirma- 
tive 

MATHUR J — 

28 The question referred to this Full 
Bench is as below — 

Whether the dictum of this Court in 
the case of 1941 All U 619 - AIR 1941 
All 402 (IB) to the effect that the accused 
who puts forward a plea based on a 
general exception in the Indian Penal 
Code is entitled to be acquitted if upon a 
consideration of the evidence as a whole I 
(including the evidence given in support i 
of the plea based on such a general ex | 
ception) a reasonable doubt is created in I 
the mind of the Court whether the ac 
cused person is entitled to the benefit of 
the said exception is still good law ’ 

29 The material facts of the case are 
that Rishi Kesh Singh and eight others 
were tried for offences punishable under 
Sections 147 or 148 and 323 324 325 and 
307 I P C read with Section 149 i P C 
for forming an unlawful assembly with 
the common object to cause injuries to 
Sudarshan Singh Jai Govind Singh and 
Htrdanand Singh and for causing injuries 
to them. Some of the accused persons 
took the plea that they had caused the in- 
juries In the right of private defence of 
their property and person The Sessions 
Judge did not accept this plea and con- 
victed the accused persons of the various 
offences detailed above They preferred 
an appeal which came up for hearing 
before Asthana J The appellants relied 
upon the Full Bench decision of this Court 
in the case of AfiF AJVf rfiV iWf /ClY 
LJ 619 (FB) and contended that they 
were entitled to the benefit of the Excep- 
tion pleaded even though the Exception 
was not proved and only a reasonable 
doubt was created in the mind of the 
Court The Government Advocate how- 
ever urged that dictum laid down in the 
majority judgment was in view of the 
Supreme Court decisions no longer a good 
law and that the existence of a reason- 
able doubt could be no ground to give the 
accused persons the benefit of the Excep 
tion The question being of importance 
Asthana J after framing the question 
referred the matter to a larger Bench 
This reference came up for hearing before 
Uniyal and Capoor JJ who were of 
opinion that the decisions of the Supreme 
Court ' appear to have cast a cloud of 
doubt on the rule of law laid down in the 
majority decision' in the above case and 



1970 Cri. L, 3. 


Rishi Kesh Singh v. State (FB) (Mathur J.) 


the aforesaid decision required reconsi- 
deration. They slightly modified the 
question and referred it to a larger Bench 
for consideration The question as modi- 
fied by Umyal and Capoor, JJ. has al- 
ready been reproduced above. 

30. At the very outset it may be ob- 
served that all the questions involved or 
which can be said to be in issue pertain- 
ing to the scope and effect of Section 105 
■of the Evidence Act in criminal trials are 
concluded by the decisions of the Supreme 
Court, though in different circumstances 
General Exceptions pleaded in those cases 
were under Ss 80 and 84, I P C , that is, 
accident and insanity One case refers to 
the Exception to Section 499, 1. P. C 
(Defamation) The other two cases relate 
to the statutory presumption under the 
•Prevention of Corruption Act, 1947 The 
main point for consideration is whether 
the rule laid down in those Supreme Court 
decisions applies with equal force to all 
the General Exceptions and the special 
Exception or proviso contained m the 
Indian Penal Code. The case of Parbhoo 
and others AIR 1941 All 402 = 1941 All 
LJ 619 (FB) related to the right of pri- 
vate defence (Section 96, I P C ,) and a 
similar plea was raised in defence m the 
instant case We shall, therefore confine 
ourselves chiefly to this General Excep- 
tion though reference shall be made to 
other Exceptions, if necessary. An attempt 
shall be made to lay down the law which 
can be applied to all the cases in which 
the benefit of the General Exception or 
special Exception or proviso is claimed 
31 Where there exist clear decisions 
of the Supreme Court, it is not necessary 
to make comments on the English deci- 
sions, or the decisions of the High Courts 
in India, for the simple reason that the 
law laid down by the Supreme Court is 
binding on all within the territory 
■India However, we shall make reference 
to the various reported cases brought 
our notice making comments where 
necessary 

32. AIR 1962 SC 605 is the leading 
case on the scope and effect of Section iu a 
of the Evidence Act It will save tim 
by reproducing in extenso the observa- 
tions made therein, which are as below. 

''The legal impact of the said provisions 
on the question of burden of proof, may 
be stated thus In India, as it is m 
England, there is a presumption of m- 
. nocence m favour of the accused as a 
general rule, and it is the duty of the 
prosecution to prove the guilt of the 
accused, to put it in other words, the ac- 
cused is presumed to be innocent until his 
guilt is established by the prosecution. But 
when an accused relies upon the General 
Executions in the Indian Penal Code or 
on any special exception or proviso con- 
tained in any other part of the Penal 
1970 Cri.L.y. 10. 
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Code, or in any law defining an offence. 
Section 105 of the Evidence Act raises a 
presumption against the accused and also 
throws a burden on him to rebut the said 
Dresumption. Under that section the 
Court shall presume the absence of cir- 
cumstances bringing the case within any 
of the exceptions, that is, the Court shall 
regard the non-existence of such circums- 
tances as proved till they are disproved. 
An illustration based on the facts of the 
present case may bring out the meaning 
of the said provision The prosecution 
alleges that the accused intentionally shot 
the deceased, but the accused pleads that, 
though the shots emanated from his re- 
volver and hit the deceased, it was by 
accident, that is, the shots went off the 
revolver in the course of a struggle in the 
circumstances mentioned in Section 80 of 
the Indian Penal Code and hit the deceas- 
ed resulting m his death. The Court then 
shall presume the absence of circums- 
tances bringing the case within the provi- 
sions of Section 80 of the Indian Penal 
Code, that is, it shall presume that the 
shooting was not by accident, and that the 
other circumstances bringing the case 
within the exception did not exist; but 
this presumption may be rebutted by the 
accused by adducing evidence to support 
his plea of accident m the circumstances 
mentioned therein This presumption may 
also be rebutted by admissions made or 
circumstances elicited by the evidence led 
by the prosecution or by the combined 
effect of such circumstances and the evi- 
dence adduced by the accused But the 
section does not in any way affect the 
burden that lies on the prosecution to 
prove all the ingredients of the offence 
with which the accused is charged that 
burden never shifts The alleged conflict 
between the general burden which lies 
on the prosecution and the special burden 
imposed on the accused under Section 105 
of the Evidence Act is more imaginary 
than real Indeed, there is no conflict at 
all There may arise three different situa- 
tions (1) A statute may throw the burden 
of proof of all or some of the ingredients 
of an offence on the accused (See Sec- 
tions 4 and 5 of the Prevention of Corrup- 
tion Act) (2) The special burden may not 
touch the ingredients of the offence, but 
only the protection given on the assump- 
tion of the proof of the said ingredients- 
(see Sections 77, 78, 79, 81 and 88 of the 
Indian Penal Code) (3) It may relate to 
an exception, some of the many circums- 
tances reauired to attract the exception 
if proved affecting the proof of all or some 
of the ingredients of the offence - (see 
Section 80 of the Indian Penal Code) In 
the first case the burden of (the) Proving 
the ingredients or some of the ■ Jf ” . n 

of the offence, as the case may be 1 
the accused In the second ’ 

burden of bringing the case under 
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ception lies on the accused In the third 
case though the burden lies on the ac- 
cused to bring his case within the excep 
tion, the facts proved may not discharge 
the said burden, but may affect the proof 
of the ingredients of the offence An 
illustration may bring out the meaning 
The prosecution has to prove that the ac- 
cused shot dead the deceased intentionally 
and thereby committed the offence of 
murder within the meaning of Section 300 
of the Indian Penal Code the prosecution 
has to prove the ingredients of murder 
and one of the ingredients of that offence 
is that the accused intentionally shot the 
deceased the accused plead3 that he shot 
at the deceased by accident without any 
Intention or knowledge in the doing of a 
lawful act in a lawful manner by lawful 
means with proper care and caution- the 
accused against whom a presumption is 
drawn under Section 105 of the Evidence 
Act that the shooting was not by accident 
in the circumstances mentioned in Sec- 
tion 80 of the Indian Penal Code may 
adduce evidence to rebut that presump- 
tion. That evidence may not be sufficient 
to prove all the ingredients of Section 80 
of the Indian Penal Code but may prove 
that the shooting was by accident or in- 
advertence le it was done without any 
Intention or requisite state of mind which 
is the essence of the offence withm the 
meaning of Section 300 Indian Penal 
Code on the essential Ingredients of the 
offence of murder In that event though 
the accused failed to establish to bring 
his case within the terms of Section 80 of 
the Indian Penal Code the Court may 
hold that the ingredients of the offence 
have not been established or that the pro- 
secution has not made out the case against 
the accused. In this view it might be said 
that the general burden to prove the in- 
gredients of the offence unless there is a 
specific statute to the contrary is always 
on the prosecution but the burden to 
prove the circumstances coming under the 
exceptions lies upon the accused The 
failure on the part of the accused to esta- 
blish all the circumstances bringing his 
case under the exception does not absolve 
the prosecution to prove the ingredients 
of the offence indeed the evidence though 
Insufficient to establish the exception, may 
he sufficient to negative one or more of 
the ingredients of the offence’ 

1 As in England so in India the pro- 
secution must prove the guilt of the ac- 
cused Le it must establish all the in- 
gredients of the offence nth which he is 
charged- As in England so also in India 
the general burden of proof is upon the 
prosecution, and If. on the basis- of the 
evidence adduced by the prosecution or 
by the accused there is a reasonable 
doub* whether the accused committed the 
offence he is entitled to the benefit of 
doubt In India if an accus ed pleads an 


exception within the meaning of Section 
80 of the Indian Penal Code there Is a 
presumption against him and the burden 
to rebut that presumption lies on him In 
England there Is no provision similar to 
S 80 of the Indian Penal Code but 
Viscount Sankey L C makes it clear 
that such a burden lies upon the accused 
if his defence is one of insanity and in a 
case where there is a statutory exception 
to the general rules of burden of proof 
Such an exception we find m Section 105 
of the Indian Evidence Act” 

* Further citations are unnecessary as 
in our view the terms of Section 105 of 
the Evidence Act are clear and un- 
ambiguous ’ 

33 The defence plea raised in the 
above case was that the deceased was 
killed accidentally and the death was not 
the result of any intentional act on the 
part of the accused Benefit was thus 
claimed of Section 80 1 P C 

34 AIR 1964 SC 1563 and AIR 1966 
SC 1 are cases where the benefit of tho 
General Exception detailed in Section 84 
1 P C was claimed plea of insanity was 
invoked by the accused to show that he 
was incapable of understanding the nature 
of the act done by him and hence was en- 
titled to acquittal In AIR 1964 SC 1563 
(supra) the law was laid down as below* 

It is fundamental principle of criminal 
jurisprudence that an accused is presumed 
to be innocent and therefore the burden 
lies on the prosecution to prove the guilt 
of the accused beyond reasonable doubt 
The prosecution, therefore in a case of 
homicide shall prove beyond reasonable 
doubt that the accused caused death with 
the requisite intention described In Sec- 
tion 299 of the Indian Penal Code This 
general burden never shifts and it always 
rests on the prosecution- But Section 84 
of the Indian Penal Code provides that 
nothing is an offence if the accused at the 
time of doing that act by reason of un- 
soundness of mind was incapable of 
knowing the nature of his act or what he 
was doing w*as either wrong or contrary 
to law This being an exception under 
Section 105 of the Evidence AcJ the 
burden of proving the existence of cir- 
cumstances bringing the case within the 
said exception hes on the accused and the 
Court shall presume the absence of such 
circumstances Under Section 105 of the 
Evidence Act read with the definition of 
•shall presume in Section 4 thereof, the 
Court shall regard the absence Of such 
circumstances as proved unless after con 
sidenng the matters before it it believes 
that the said circumstances existed or 
their existence was so probable that a 
prudent man ought under the circums 
tances of the particular ca.e to act upor 
the supposition that theV did exist T<- 
put It in other words the accused will 
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have to rebut the presumption that such 
circumstances did not exist, by placing 
material before the Court sufficient to 
make it consider the existence of the said 
circumstances so probable that a prudent 
man would act upon them. The accused 
has to satisfy the standard of a "prudent 
man.” If the material placed before the 
Court, such as, oral and documentary evi- 
dence, presumptions, admissions or even 
the prosecution evidence satisfies the test 
of "prudent man” the accused will have 
discharged his burden The evidence so 
placed may not be sufficient to discharge 
the burden under Section 105 of the Evi- 
dence Act, but it may raise a reasonable 
doubt in the mind of a judge as regards 
one or other of the necessary ingredients 
of the offence itself. It may, for instance, 
raise a reasonable doubt in the mind of 
the judge whether the accused had the 
requisite intention laid down in Sec- 
tion 299 of the Indian Penal Code If the 
Judge has such reasonable doubt, he has 
to acquit the accused, for in that event 
the prosecution will have failed to prove 
conclusively the guilt of the accused 
There is no conflict between the general 
burden, which is always on the prosecu- 
tion and which never shifts, and the 
special burden that rests on the accused 
to make out his defence of insanity.” 


"The doctrine of burden of proof in the 
context of the plea of insanity may be 
stated in the following propositions (1) 
The prosecution must prove beyond rea- 
sonable doubt that the accused had com- 
mitted the offence with the requisite mens 
rea, and the burden of proving that 
always rests on the prosecution from the 
beginning to the end of the trial. (2) 
There is a rebuttable presumption that 
the accused was not insane, when he com- 
mitted the crime, in the sense laid down 
by Section 84 of the Indian Penal Code 
the accused may rebut it by placing be- 
fore the Court all the relevant evidence—- 
oral, documentary or circumstantial, but 
the burden of proof upon him is no higher 
than that rests upon a party to civil pro- 
ceedings. (3) Even if the accused was not 
able to establish conclusively that he was 
insane at the time he committed the of- 
fence, the evidence placed before the 
Court by the accused or by the prosecu- 
tion may raise a reasonable doubt in the 
mind of the Court as regards one or more 
of the ingredients of the offence, mclud- 
mg mens rea of the accused and in that 
case the Court would be entitled to acquit 
the accused on the ground _ that the 
general burden of proof resting on the 
prosecution was not discharged ” 


35. At another place after summariz- 
es the law laid down in AIR 1962 SC 605 
(supra), it was observed: — 


"A Division Bench of the Nagpur High 
Court in Ramhitram v. State of Madhya 


Pradesh, AIR 1956 Nag 187 has struck a 
different note inasmuch as it held that the 
benefit of doubt which the law gives on 
the presumption of innocence is available 
only where the prosecution had not been 
able to connect the accused with the oc- 
currence and that it had nothing to do. 
with the mental state of the accused With 
great respect we cannot agree with this 
view If this view were correct, the Court 
would be helpless and would be legally 
bound to convict an accused even though 
there was genuine and reasonable doubt 
in its mmd that the accused had not the 
requisite intention when he did the act 
for which he was charged This view is 
also inconsistent with that expressed in 
Nanavati’s case.” 

36. In AIR 1966 SC 1 (supra), after 
quoting the passage from AIR 1964 SC 
1563, their Lordships of the Supreme 
Court observed as below. — 

"This passage does not say anything 
different from what we have said earlier. 
Undoubtedly it is for the prosecution to 
prove beyond reasonable doubt that the 
accused had committed the offence with 
the requisite mens rea Once that is done 
a presumption that the accused was sane 
when he committed the offence would 
arise This presumption is rebuttable and 
he can rebut it either by leading evidence 
or by relying upon the prosecution evi- 
dence itself If upon the evidence adduced 
in the case whether by the prosecution 
or by the accused a reasonable doubt is 
created in the mind of the Court as re- 
gards one or more of the ingredients of 
the offence including mens rea of the ac- 
cused he would be entitled to acquittal. 
This is very different from saying that 
the prosecution must also establish the 
sanity of the accused at the time of com- 
mission of the offence despite what has 
been expressly provided for in Section 105 
of the Evidence Act ” 

37. In AIR 1966 SC 97 only one point 
was considered in detail namely, the 
nature and the extent of evidence which 
would discharge the onus of proof placed 
on an accused person claiming the benefit 
of an Exception Observations on the 
other point are in consonance with the 
earlier decision The relevant observa- 
tions made on the point are as below: — 

"There is consensus of judicial opinion 
in favour of the view that where the 
burden of an issue lies upon the accused, 
he is not required to discharge that 
burden by leading evidence to prove his 
case beyond a reasonable doubt That, no 
doubt, is the test prescribed while decid- 
ing whether the prosecution has discharg- 
ed its onus to prove the guilt of the ac- 
cused- but that is not a test which can 
be applied to an accused person who seeks 
to prove substantially his claim that his 
case falls under an Exception. Where an 
accused person is called upon to prove 
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_ . 11e im( w an Exception, law Court hold that the plea made by the ac- 

ie£?l of° b ?roSbih^ S ?s n p2ved reP Se Similar observaUons though in 

burS shifts to the prosecution which has bnef were made in AIR 1963 SC 702, 
fn discharge its original onus It which are as below — 

be remembered that basically the The burden ot establishing that plea 
™mnal onils never shifts and the pro- is on the accused and that burden can be 
SS-nhnn has at all stages of the case to discharged by showing preponderance of 
nrove the guilt of the accused beyond a probabilities in favour of that plea on the 
reasonable doubt As Phipson has ob- basis of the material on record 
served 3 when the burden of an issue is This is a case where the accused had 
uDon the accused he is not in general pleaded alibi but a suggestion of self- 
called on to prove it beyond a reasonable defence was made in the cross-examlna- 
danht or in default to incur verdict of tion of the prosecution witnesses Defence 
pmltv it is sufficient if he succeeds in evidence on this plea was also adduced It 
rcovrne a preponderance of protabrUtv was observed that it was open to the 
for then the burden is shifted to the pro- Court to consider such a plea if the same 
secution which has still to discharge its arose from the material on record 
original onus that never shifts l e that 40 The other two cases brought to our 
of establishing on the whole case guilt notlce relate to the statutory presumption 
beyond a reasonable doubt ’ under the Prevention of Corruption Act 

rt will be recalled that it was with a Such a presumption is also covered by 
“ to emphasising the fundamental Section 105 of Evidence Act However 
)wtnne of cnminat law that the onus to f or purposes of this case reference need 
XSSX ease Ueson the prosecution that be made to only one case AIR 1906 SC 
varmint Sankey in Woolmington v 1762 wherein the nature of the burden ol 
Director of Public Prosecutions 1935 AC proof placed upon the accused person ha; 
4 r” observed that no matter which the been discussed It was held — 
charge or where the trial the principle The next question arising in this cast 
that the prosecution must prove the guilt ls as to what is the burden of proof placec 
of the Prisoner is part of the common law upon the accused person against whom tht 
of England and no attempt to whittle it presumption is drawn under Section 4 (1 
down can be entertained This prrnci- 0 f the Prevention of Corruption Act 1 
pie of common law is a part of the cn- j s well established that where the burdei 
rmnal law in this country That is not to D f an lssue lies upon the accused he 1 
sav that if an Exception is pleaded by an no t required to discharge that burden b’ 
accused person he is not required to i ea di n g evidence to prove his case be>on< 
lustifv his plea but the degree ana a reasona ble doubt That is of course 
character of proof which the accused is the test prescribed in deciding whethe 
expected to furnish in support of his plea_ the prosecution has discharged its onus t 
cannot be equated with the degree and prove the guilt of the accused but th 
character of proof expected from the pro- same test cannot be applied to an ac 
secution which is required to prove its cused person who seeks to discharge th 
cace burden placed upon him under Section 

38 ssrszjsz’ss? s'VuS ss 

uS- sss# ?v CR s saw ? sm 

which had been approve y necessary for the accused person to prov 

H^ham in Sodeman v R 19^2 ^1 EK nj case y beyond a reasonab i e doubt or I 

} 13 , S .™ d ? Carr-Bramt *1943-2 AJd default to incur a verdict of guilty Th 

dr 1 ^ w a? observed is below — onus of proof lyi P ff upon ? he accused pei 

ER 156 it was ooservea as Deio son ls to pr0 ve his case by a prepondei 

•What the Court of Criminal Appeal ance 0 j prabability As soon as he sui 
held about the appellant in the said case ceeds m doing the burden is shifte 
before it is substantially true about th ^ be prosecution which still has to di: 
appellant before us If it can be shown cbarJ r e jts original onus that never shift 
that the appellant has led evidence to j g tbat establishing on the whole ca: 
show that he acted in good faith and by tbe guilt of the accused beyond a reasoi 
the test of probabilities that evidence bIe * doubt » 
proves his case he will be entitled to claim . , , . 

the bene 6 t of Exception Nine In other We are accordingly of the opinion th, 
words, the onus on an accused person the burden of proof lying upon the a 
may well be compared to the onus on a cused under Section 4 (1) of the ! Fre s 
party in avil proceedmgs and just as in tion of Corruption Art will be satisfi 
civil proceedings the Court trying an the accused person establishes his case l 
issue makes its decision by adopting the a preponderance pr ?hahility and I 
test of probabilities so must a criminal not necessary that he should establish 



1970 Ori. L. J. 


Rishi Kesh Singh v. State (FB) (Mathur J ) 


149 


case by the test of proof beyond a reason- 
able doubt. In other words, the onus on 
an accused person may well be compared 
to the onus on a party in civil proceedings, 
and just as in civil proceedmgs, the Court 
trying an issue makes its decision by 
adopting the test of probabilities, so must 
a criminal Court hold that the plea made 
by the accused is proved if a preponder- 
ance of probability is established by the 
evidence led by him ” 

41. In criminal trials where the ac- 
cused puts forward a plea based on a 
General Exception, or a special Excep- 
tion or proviso m the Indian Penal Code, 
three questions often arise firstly on 
whom the burden of proof to estabhsh 
the existence of the Exception or the pro- 
viso lies, secondly, the nature of evidence 
that shall iustify the Court to hold that 
the Exception or proviso has been esta- 
blished; and thirdly, if the accused has 
not succeeded to rebut the presumption, 
how does his inability affect the result of 
the case, that is how is the conflict be- 
tween the general presumption and the 
special presumption to be resolved 9 The 
rule on the first and third points has been 
laid down in detail in AIR 1962 SC 605 
(supra), and this rule was a PPhed to a 
case of alleged insanity in AIR 1964 SC 
1563 (supra) A similar rule was also laid 
in AIR 1966 SC 1 (supra) and AIR 1966 
SC 97 (supra) 

42. For purposes of this reference, we 
can omit at least not make comments on 
that category of cases where the burden 
of proof of all or some of the ingredients 
of an offence is placed on the accused. We 
are at present more concerned wffh the 
General Exception, or special Exception 
or proviso, contained m the Indian P 
Code Consequently, there can an |® ^ 
different situations (1) where the specia 
burden of proof does not touch the in- 
gredients of the offence, but only the pro 
tection given on the assumption o 
proof of the said ingredients; and a 
relates to an Exception, some of the many 
circumstances required to attract me i nx 
ception if proved, affecting the Pr 

all or some of the ingredients of the ox 
fence. In AIR 1962 SC 605 (supra) it 
was mentioned that General Exceptions 
under five sections of the Indian Pena 
Code, fall within the first category as 
it was contended before us that sue 
serrations were mere obiter dicta, it 
be proper not to indicate in this order 
Provisions which would fall m that c 
Eory That shall avoid unnecessary con- 
troversy in the future and it shall bet 
the judge hearing a particular case 
decide whether the case falls in the nrsi 
or the second category If this course 
not adopted, it may at occasions become 
necessary to refer the matter to a larger 
Stench which would result in unnecess ry 
waste of time of this Court. 


43. Where the plea raised in defence 
falls in the first category, the burden of 
proving the case under the Exception shall 
lie on the accused and he shall naturally 
be liable to conviction forthwith in case 
the prosecution has succeeded to esta- 
blish the charge beyond reasonable 
doubt, considering that the Courts of law 
invariably, first of all, consider the pro- 
secution case whether the ingredients of 
the offence of which the accused is charg- 
ed have or have not been established 
beyond reasonable doubt It is when the 
Court is of opinion that the charge has 
been established beyond reasonable doubt 
that the defence plea is looked into How- 
ever, where the case falls m the second 
category, the Court can acquit the ac- 
cused if on consideration of the total 
material on record and the defence plea, 
there exists a reasonable doubt in its mind 
as to all or any of the ingredients of the 
offence charged 

44. In the first two reported cases it 
was also observed that the difference be- 
tween the general presumption and the 
special presumption was more imaginary 
than real In view of this observation it 
was contended by the learned Advocate 
for the appellants that when the result 
was the same, this Court should refuse to 
modify the dictum as such step may lead 
to utter confusion. It was also contended 
that a case under Section 80, I. P C 
alone was before the Supreme Court and 
hence the observations whereby Sec- 
tions 77, 78, 79, 81 and 88 of the Indian 
Penal Code were placed in the first cate- 
gory were 'obiter dicta’ and not binding on 
this Court Reliance was also placed upon 
Section 6, I P C and Section 221 (5) Cri- 
minal Procedure Code in support of the 
contention that all the cases under the 
Indian Penal Code shall fall m one group, 
namely, the second group detailed above. 
In this connection it was mentioned that 
when each and every case of the General 
Exception or the special Exception or pro- 
viso contained in the Indian Penal Code 
shall fall 'in the same group, this Court 
should, in the circumstances detailed 
above, not disturb the law as had been 
in existence for more than 25 years 


5. Theoretically one can lay down 
j the matters in issue shall be decided. 

prosecution must, first of all, esta- 
h its case beyond reasonable aouot 
thereafter consider whether the ac- 
=d has succeeded in discharging the 
den of proof. With regard to cases 
ing in the second category, the Court 
11 have to consider again whether all 
some of the ingredients of the offence 
rged had been established beyond 
enable doubt mere the offence has 
been established beyond reasonable 
the accused would be entitle 
While recording a findm„ on 
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any of these points the Courts of law 
have to consider the total evidence on re 
cord oral documentary or circumstantial 
whether adduced by the prosecution or 
by the accused When the total evidence 
has to be judged at the initial stage it can 
be said what occasion there is or should 
be for rejudging the same evidence for 
recording a finding on the other two 
points It is also contended that when as 
a result of reasonable doubt created in 
the mind of the Court as to the ingredi 
dients of the offence the accused would 
be acquitted in substance the acquittal 
is based upon the doubt created in the 
mind of the Court as a result of the 
Exception pleaded by the accused and in 
the circumstances It would be better to 
retain the old dictum that as consequence 
of reasonable doubt it be held that the 
accused is entitled to the benefit of the 
Exception. 

46 In the administration of justice In 
India Law prevails over equity and good 
conscience and consequently the provi 
sions of the statute must be given their 
full effect unless the enactment is held to 
be unconstitutional or invalid and it Is 
only in the absence of an enactment that 
the matter can be decided on the pnnci 
pies of equity In other words it would 
be possible for the Courts of law to depart 
from the provisions contained in Sec 
tion 105 of the Evidence Act only if it 
can be held that the Evidence Act is not 
a complete Code by itself If it Is a 
complete Code it shall not be possible to 
depart from its provisions on the ground 
of injustice or inequity Its provisions 
must be given their full effect It is now a 
settled law that the Evidence Act Is a 
complete Code not for assessment of evi 
dence but for evidence which can be 
adduced m any suit or proceeding the cir 
cumstances in which such evidence can 
be adduced and also on whom the burden 
of proof lies This shall be evident from 
the preamble and al o Section 5 thereof 
Repeal of Section 2 of the Evidence Act 
shall make no difference as the repeal of 
a nrovis on does not revive the provisions 
which had been repealed by the repealed 
provision In other vords by the repeal 
of a provision there is no re enactment of 
the provisions which had earlier stood re 
pealed (See Maharaja Sns Chandra 
Nandy v Rakhalananda AIR 1941 PC 16 
Collector of Gorakhpur v Palakdharl 
Singh (1890) ILR 12 All 1 (FB) and 
T W Jung v Mrs F E King AIR 1945 
All 190 

47 To put it differently i{ the dictum 
under reference is Contrary to the provi- 
sions of Section 10a of the Evidence Act 
it must be suitably modified even though 
the practical effect thereof in all or most 
of the cases shall be the same Further 
the law laid down by High Courts must 
be expressed in such clear and unambi 


guous words that no one may feel any dif 
Acuity in enforcing it The Courts of law 
do not merely read the Headnotes or the 
concluding or operating portion of the 
judgment Consequently if the dictum Is 
suitably modified the Courts shall know 
not only what changes have been made 
but why the changes were introduced. 
They shall thus know the correct law and 
how to enforce it and I see no reason why 
there would exist any confusion in the 
mind of anyone I therefore have no 
hesitation m suitably modifying the dictum 
even though the legality thereof has been 
challenged after a lapse of 25 years 

48 The prosecution is not till the end 
of the tnal discharged of its burden to 
establish beyond doubt the guilt of the 
accused and it can consequently be said 
that no case shall fall in the first category 
they shall all be governed by the second 
group detailed above and further when 
the total evidence has to be re assessed 
before considering the defence plea and 
also thereafter what importance does 
Section 105 of the Evidence Act have 
which places the burden of proof on the 
accused Person for establishing the Ex 
ception pleaded by him. 

49 Human mind does not like a roa 
chine move in only the prescribed manner 
Ordinarily the judge hearing the case 
shall take an over all view of the evi 
dence irrespective of the mode that mav 
be laid down for assessment of the evi 
dence and independently of the question 
of the burden of proof whether placed 
on the prosecution or on the accused and 
he shall decide beforehand whether the 
evidence on record i" sufficient for con 
vietion or the accused is entitled to hono- 
urable acquittal or to the benefit of doubt 
But to remove any misapprehension 
about the two categories it would be 
desirable to lav down which matters must 
be decided before a formal opinion is ex- 
pressed on the defence plea 

50 Offences defined in the Indian 
Penal Code or in other enactments In 
variably have more than one ingredient, 
some of which may not be connected with 
or co related to the General Exceptions 
or special Exception or proviso pleaded 
by the accused The various ingredients 
are established by oral documentary or 
circumstantial evidence as may be adduc 
ed by the parties Before entering into the 
defence plea it shall be necessary to con 
stder and to record a finding on the ingre- 
dients of the offence other than those con 
nected with or co related to the defence i 
plea If all such ingredients are established 4 
beyond doubt the Court shall look into the 
defence plea "to find out whether the pre- 
sumption contemplated by Section 10a of 
the Evidence Act has been rebutted that 
is the absence of the circumstances bene- 
fit of which has been sought for has or 
has not been disproved If the accused 
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succeeds in rebutting the presumption, it 
is an end to the _ matter and he shall 
straight off be acquitted of the offence or 
•convicted of a lesser offence on the ground 
that some of the ingredients of the main 
■offence had not been established; but if 
the accused does not succeed in rebutting 
the presumption, that is, in disproving the 
absence of the circumstances, the Court 
shall consider the question from the point 
of view of general presumption of the 
innocence of the accused, whether the 
ingredients connected with or co-related 
to the defence plea have been established 
beyond doubt Even though the accused 
may not be able to establish his plea, that 
is, to rebut the presumption under Sec- 
tion 105 of the Evidence Act, he may 
•succeed in creating a reasonable doubt in 
the mind of the Court, and what the 
•Courts of law shall say is that because 
there exists a reasonable doubt on some 
•of the ingredients of the offence, the bene- 
fit thereof shall go to the accused and he 
shall deserve acquittal or convicted of a 
lesser offence. 

51. In cases falling in the first cate- 
gory, where no ingredient of the offence 
is connected with or co-related to the 
Exception pleaded in defence, the Court 
shall have to consider, on the basis of 
the total evidence on record, whether 
the prosecution has or has not succeeded 
to establish beyond doubt the guilt of the 
accused and then to consider whether 
there has been mitigation of the offence, 
or the accused deserves being exonerated 
thereof on account of the Exception 


Evidence Act, but does create a reason- 
able doubt, the Court shall say that there 
exists a reasonable doubt as to the 
ingredients connected with the defence 
plea and hence the offence as defined has 
not been established and on this ground 
would acquit the accused or convict him 
of the lesser offence. 

52. Without expressing any final 
opinion the above can be clarified by 
giving an example. I shall naturally give 
an example which can be said to be 
beyond any controversy. Section 499, 
I. P. C. defines "Defamation", while 
defamation’ is punishable under Sec- 
tion 500, I. R C. Sec. 500, I. P C lays 
down that - — 

"Whoever defames another shall be 

punished ” A person is said to 

defame another when "by words either 
spoken or intended to be read, or by signs 
or by visible representations makes or 
publishes any imputation concerning any 
person intending to harm, or knowing or 
having reason to believe that such im- 
putation will harm, the reputation of 
such person ” This is subiect to Excep- 
tions detailed thereafter. The First Ex- 
ception is that "it is not defamation to 
impute anything which is true concerning 
any person, if it be for the public good 
that the imputation should be made or 
published." 

53. The ingredients of Section 499, 

I. P, C. are the making or publishing of 
the imputation; intending to harm, or 
knowing or having reason to believe that 
such imputation shall harm, the re puta- 


pleaded by him. If it be found that the 
defence plea has not been proved, that 
is, the presumption of the absence of cir- 
cumstances under Section 105 of the Evi- 
dence Act has not been disproved, the 
Courts of law 'would straight off record 
a finding of conviction. There would then 
be no question re-assessing the evidence 
as a whole to decide whether all the in- 
gredients of the offence had been proved 
and the guilt established beyond doubt, 
but m cases falling in the second category, 
the Court shall have to _ record, in the 
first instance, a clear finding as to "whe- 
ther the ingredients other than the in- 
gredient or ingredients covered by the 
•defence plea have or have not been_ esta- 
blished beyond doubt Once the finding is 
recorded in favour of the prosecution, the 
Exception pleaded by the accused shall be 
looked into whether the accused has suc- 
ceeded in rebutting the presumption by 
disproving the absence of the circum- 
stances pleaded by him. If he succeeds to 
disprove the absence of circumstances 
that is, to prove the defence plea, he shall 
deserve acquittal or conviction of a lesser 
™ e J ce as there would be absence of some 
°f the ingredients of the main offence. In 
case the accused does not succeed to repel 
me presumption under .'Section 105 of the 


tion of such person Where the accused 
pleads the benefit of the First Exception, 
what he suggests is that the allegation 
made is true and the imputation was made 
for the public good The accused then 
does not challenge the two ingredients of 
Section 499, that is, the making and the 
publication of the imputation with the in- 
tention to harm the reputation of the 
other person When the two facts raised 
in defence are in no way connected with 


the main ingredients of S 499, I. P. C, 
the Court shall, first of all, have to record 
a finding whether the alleged defamation 
has or has not been established beyond 
doubt and thereafter to consider the 
defence plea. Protection is given to the 
accused person by the First Exception only 
■f the imputation is true No protection 
axists where the defamatory state- 
ments are not true, but may be true. 
When the benefit of the First Exception 
lan be availed of only when the imputa- 
tions are true, it cannot be open to the 
accused to say that he should be given the 
oenefit of this Exception even when he is 
jisrcly able to show thst tnsrs is sothg 
mssibilitv of the imputations being true; 
: o put it differently, the imputations 
may be true or may not be true. 
When no question of reasonable doubt, 
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as to the truth of imputations arises 
the charge of defamation shall be 
fully established where the ingredients of 
Section 499 I P C are established beyond 
doubt and the accused fails to establish 
the truth of the imputations (See Lai- 
mohan Singh v The King AIR 1950 Cal 
339) This case would clearly fall in the 
first category where none of the ingre- 
dients of the offence is connected with 
or co-related to the Exception pleaded by 
the accused 

51 The offence of murder is defined in 
Section 300 I P C This section by it- 
self says that — 

"Except in the cases hereinafter ex- 
cepted culpable homicide is murder if 
the act by which the death is caused is 
done with the intention of causing death 
or ” 

Every homicide is not murder It is only 
culpable homicide whichr*van amount to 
murder The word 'culpable means cri- 
minal or blame-worthy Consequently 
the intention or knowledge contemplated 
by Section 300 I P C must be a criminal 
or guilty one Where it appears that the 
intention or knowledge is not criminal or 
Illegal, the causing of death cannot be said 
to be culpable and it shall not be culpable 
homicide that is murder In the cir- 
cumstances it must be held that the in- 
tention or knowledge contemplated by 
Section 300 I P C is a criminal or guilty 
intention knowledge and not mere inten- 
tion or knowledge To make this point 
more clear it must be mentioned that it 
is a well established rule that ' unless the 
statute either clearly or by necessary Im- 
plication, rules out mens rea as a con- 
stituent part of a crime a defendant 
should not be found guilty of an offence 
against the criminal law unless he has got 
a guilty mind Such observations made 
in Brend v Wood (1946) 110 JP 317 (318) 
were quoted with approval by their 
Lordships of the Pnw Council m Snmvas 
Mall v Emperor 49 Bom LR C88 = (AIR 
0947 PC 135) Consequently the ingredi- 
ents of the offence under S 300 L P C 
are the doing of an act by which the 
death is caused and the doing of the act 
with the intention, that is criminal Inten- 
tion to cause death Where the accused 
seeks the benefit of the General Excep- 
tions contained m Sections 80 and 84 
IPG vbat he implies to mean is that 
he did not have the guilty intention at the 
time he caused the death Consequently 
at the initial stage the Court shall have 
to consider whether the prosecution has 
established beyond doubt that the death 
of the person was caused by or is the 
result of the act done by the accused If 
so satisfied, the defence plea shall be 
looked into whether the accused has suc- 
ceeded to rebut the presumption, that, is 
to disprove the absence of the arcuros- 
iances contemplated by the above sec- 


tions Once the accuseu succeeds in 
establishing his plea he would deserve 
acquittal on account of there being no 
guilty intention it is a different thing 
that he may be liable to conviction of the 
lesser offence but if the accused is not 
successful in disproving the absence of 
circumstances the Court of law shall still 
have to see whether the ingredient of cri- 
minal intention, that is mens rea has been 
established by the prosecution beyond 
reasonable doubt It is then that a rea- 
sonable doubt created m the mind of the 
Court as to the defence plea shall lead to- 
the inference that the guilty intention has 
not been established beyond reasonable 
doubt and on this ground the guilt of the 
accused as to the mam offence shall be 
deemed not to have been establi-hed 
beyond doubt and he shall be acquitted 
Prom the practical point of view the ac- 
cused is being given the benefit of the 
Exception pleaded by him but in the 
eye of law the benefit of reasonable doubt 
is of the ingredients of the offence and 
not of the Exception pleaded by him The 
above case admittedly falls in the second 
category mentioned above 
55 The contention of the learned Ad- 
vocate for the appellants that in view of 
Section 6 of the Indian Penal Code and 
Section 221 (5) of the Criminal Procedure 
Code all the Exceptions whether Gene- 
ral or special are parts of the offence and 
hence ingredients thereof and they must 
be established beyond doubt by the pro- 
secution, lias m my opinion no force 
Section 6 merely la\s down that every 
definition of an offence shall be unders ood 
subject to General ExceDtions even though 
not repeated in such definition The ef- 
fect of Section 6 is to incorporate the 
General Exceptions m every definition of 
an offence For example while reading 
Section 300 I P C we shall have to In- 
clude therein not only the Exceptions 1 
to 5 detailed therein but also the General 
Exceptions contained in Sections 76 to 
106 I P C The offence would still be 
as defined in the main part of Sec 300 
I P C and the rest shall be Excep'ions 
If the burden of proving the Exception is 
placed on the accused it shall be neces- 
sary for him to discharge this burden 
Section 6 cannot thus affect application of 
Section 105 of the Evidence Act In other 
words Section 6 can be of no help in con- 
sidering the scope of Section 105 of the 
Evidence Act 

56 Similarly Section 221 (5) of the 
Criminal Procedure Code provides that — 

* The fact that the charge is made is 
equivalent to a statement that every legal 
condition required by lav to constitute 
the offence charged was fulfilled in thes 
particular case ' 

Illustration thereof is as below — 

fa) A is charged with the murder of 
B This is equivalent to a statement that 
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A’s act fell within the definition of murder 
given in Ss 299 and 300 of the Indian 
Penal Code; that it did not fall within 
any of the general exceptions of the same 
Code, and that it did not fall within any 
of the five exceptions to Section 300, or 
that, if it did fall within Exception I, one 
or other of the three provisos to that ex- 
ception apply to it ” 

Section 221 (5), Cr. P C is a procedural 
clause and cannot affect the rights and 
liabilities of the parties, nor can it affect 
the burden of proof, that is. which party 
must establish a particular fact or matter 
in issue. Apparently, this provision was 
incorporated to make it clear that it is for 
the accused to plead the benefit of the 
Exception, and if no such plea is raised, 
the Court shall assume that the Exception 
did not exist, and on the main ingredients 
being established the accused can be con- 
victed of such offence 

57. The above contention was evidently 
repelled in the Full Bench case of 1941 
All LJ 619 = AIR 1941 All 402 (supra) 
Iqbal Ahmad, C J , expressed his opinion 
clearly by laying down that none of the 
above sections had the effect of reducing 
the scope of Section 105 of the Evidence 
Act and the burden of proof did lie on the 
accused. 

58. My attention was also drawn to the 
fact that the Evidence Act was passed 
after the Indian Penal Code and before 
the commencement of the Code of Cri- 
minal Procedure. Each is a distinct law: 
Indian Penal Code laying down the cri- 
minal offences; the Code of Criminal Pro- 
cedure, the procedure to be followed in 
criminal trials, while the Evidence Act, 
the evidence which can be adduced in any 
suit or proceeding and on whom the 
burden of proof lies When each statute 
covers a particular branch of the law, it 
cannot override the provisions of the other 
laws 

59. The nature and extent of the evi- 
dence necessary .to establish the Excep- 
tion or proviso raised in defence has been 
considered in AIR 1964 SC 1563 (supra), 
AIR 1966 SC 97 (supra) and AIR 1966 SC 
1762 (supra) It is thus a settled law that 
the burden of proof which lies on the 
accused by virtue of the provisions of Sec- 
tion 105 of the Evidence Act is not as 
heavy as on the prosecution to establish 
the guilt of the accused The prosecution 
has to prove its case beyond reasonable 
doubt, while the accused has simply to 
disprove the absence or circumstances 
contemplated by the Exception, that is, 
to prove facts which would entitle him 
to the benefit of the Exception _ The test 

Probabilities is to be applied in judging 
the defence plea. The accused has _ to 
?^abhsh his plea in the manner a plain- 
tl “.or defendant shall prove his case in 
a civil proceeding. It is thus the prepon- 
verance of probabilities which shall deter- 


mine whether the defence plea has been, 
established and the case falls or does not 
fall within one of the Exceptions contained 
m the Indian Penal Code When the- 
three expressions mentioned above are- 
read together, there can be no difficulty 
in understanding the meaning of the term, 
"preponderance of probability.” How- 
ever, in view of the fact that this ques- 
tion had been raised at the Bar, it is- 
necessary to make a few observations. 

60. Our attention was drawn to the- 
definition of "preponderance of evidence” 
as in vogue in America. In American; 
Jurisprudence, 2nd Edition, Volume 30. 
the expression has been defined in Arti- 
cle 1164. In America the term means 
"the weight, credit and value of the 
aggregate evidence on either side, and is 
usually considered to be synonymous with' 
the term greater weight of the evidence”, 
or "greater weight of the credible evi- 
dence”. It is a phrase which, m the last- 
analysis, means probability of the truth. 
To be satisfied, certain, or convinced is 
a much higher test than the test of "pre- 
ponderance of evidence”. 

61. The phrase "preponderance of pro- 
bability” appears to have been taken from 
Charles R Cooper v. F, W. Slade, (1857- 
59) 6 HLC 746. The observations made 
therein make it clear that what "prepon- 
derance of probability” means is "more 
probable and rational view of the case”, 
not necessarily as certain as the pleading- 
should be. 

62. On the basis of the definition of 
the words "proved”, "disproved” and "not 
proved”, as contained in Section 3 of the- 
Evidence Act, a similar inference can be 
drawn. The term "proved” is defined as 
below: — 


"A fact is said to be proved when, after 
considering the matters before it, the 
Court either believes it to exist, or con- 
siders its existence so probable that a- 
prudent man ought, under the circums- 
tances of the particular case, to act upon 
the supposition that it exists ” 

When the evidence is of a overwhelming 
nature and is conclusive, there shall exist 
no dispute, nor shall there be any doubt 
and the Court can say that the fact does 
exist, but in criminal trials, where the ac- 
cused claims the benefit of the Exception, 
there cannot be any evidence of such a 
nature. Very often there is oral evi- 
dence which may be equally balanced In 
the circumstances, the case of the prosecu- 
tion or of the defence has to be accenteo 
or rejected on the basis of probabilities 
Section 3 of the Evidence Act by itself 
lays down that a fact is said to be provea 
when, after considering the matters 
before it, the Court considers its exis- 
tence so probable that a prudent man 
ought, under the circumstances of the 
particular case, to act upon the supposi- 
tion that it exists. This is wha., is meant 
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by the ’’test of probabilities ' or the "pre- 
ponderance of probabilities” The deci- 
sion is taken as in a civil proceeding 

63 To avoid repetition it can here be 
-mentioned that the law with regard to the 
•discharge of burden of proof by the pro- 
secution or by the defence against whom 
-a presumption can be drawn under Sec- 
tion 105 of the Evidence Act is as detail- 
ed m AIR 1962 SC 605 (supra) and whe- 
ther the accused has been able to dis- 
charge the burden of proof is to be iudged 
on the basis of the test of probabilities ’ 
•or the ' preponderance of probabilities’ in 
the same manner as the Court records a 
finding in a civil proceeding This rule 
-applies to the accused A more rigorous 
proof is called for from the prosecution 
which must establish its case beyond rea- 
sonable doubt 

64 The next point for consideration is 
to what extent the above rule laid down 
"by the Supreme Court in case in which 
the benefit of Sections 80 and 84 I P C 
is claimed can be applied to cases in 
■which the accused claims the benefit of 
other Exceptions all the more where a 
plea of private defence has been raised 
The Evidence Act is a complete Code and 
its purpose is to consolidate define and 
-amend the law of Evidence Consequently 
the provisions of this Act shall govern all 
the judicial proceedings in or before any 
•Court The Evidence Act appbe- equally 
to civil and criminal cases It may how- 
ever be mentioned that in the Evidence 
Act there are certain provisions applic- 
able exclusively to civil proceedings and 
a few others to criminal trial only but 
speaking broadly it can be laid down that 
the Evidence Act applies equally to both 
the civil and cnminal proceedings Fur- 
ther there shall be no justification to 
•depart from the express provisions con- 
tained in the Evidence Act Such pro- 
visions shall govern the recording of evi- 
dence and also the question of the burden 
of proof. We cannot look into the English 
practice or the law prevalent in our 
-country m the past on the ground of 
public policy or the interest of justice To 
"but it differently the provisions of the 
Evidence Act must be stnctly construed 
-even though such a step may not conform 
with the ideas of the Court or may appear 
"to be unjust or may cause hardship to 
the accused (See Governor and Com- 
pany of the Bank of England v Vaghano 
"Brothers 1891 AC 107 and Norendra Nath 
iSircar v Kamalbasnu Dasi (1895) 23 Ind 
App 18 (PC)) 

65 Section 105 of the Evidence Act 
has been worded in clear and unambi- 
-guous terms and it shall apply to each and 
-every case where the benefit of the 
■General Exceptions or the Special Excep- 
tions or provisos contained in the Indian 
Penal Code or in any other law is claim- 
ed Section 105 reads as below — 


"When a person is accused of any of- 
fence 1 the burden of proving the existence 
of circumstances bringing the case within 
any of the General Exceptions in the 
Indian Penal Code or within any special 
exception or proviso contained in any 
other part of the same Code or in any law 
defining the offence is upon him and the 
Court shall presume the absence of such 
circumstances ’ 

The term ' shall presume ’ has been 
defined in Section 4 of the Evidence Act 
and means that the Court shall regard 
the fact as proved unless and until it is 
disproved ’ Reading Section 105 of the 
Evidence Act with the definition of the 
terms "shall presume ’ as contained in 
Section 4 it must be held that where the 
existence of circumstances bringing the 
case within the Exception is pleaded or is 
raised the Court shall presume the ab- 
sence of such circumstances unless and 
until it is disproved 'Disproved’ is dif- 
ferent to ’not proved’ In Section 3 the 
meaning of the terms proved and dis- 
proved has been given and the term 
’not proved ’ is defined "neither proved 
nor disproved’ Consequently if the ac- 
cused is unable to disprove the absence of 
circumstances that is prove the existence 
of the circumstances the case would fall 
in the category of not proved and m the 
eye of law the burden imposed by Sec- 
tion 105 shall not stand discharged In 
other words the accused has to prove the 
existence of the circumstances bringing 
the case within the Exception and he shall 
be deemed to have discharged the burden 
of proof only when the Court considers 
the existence so probable that a prudent 
man ought under the circumstances of the 
particular case to act upon the supposi- 
tion that it exists In other words no 
question of the benefit of doubt arises 
while the Court is considering the ques- 
tion of the existence of circumstances 
bringing the case within the Exception 
On the basis of doubt the contention can 
be rejected or the case of the party not 
accepted but to accept a case not free 
from doubts that is to accept a doubtful 
case is not warranted by the Evidence 
Act In this view of the matter the ac- 
cused can be deemed to have discharged 
the burden of proof only when he is in a 
position to disprove the absence of cir- 
cumstances that is Is able to discharge 
the onus in the manner the plaintiff or the 
defendant must in a civil proceeding It 
would be a wrong proposition of law to 
say that m criminal trials where there 
exists a reasonable doubt in the mind of 
the Court the Exception pleaded be 
deemed to have been proved. Section 305 
of the Evidence Act makes no difference 
between the Exceptions or provisos con- 
tained in one enactment or the other In 
the circumstances the rule applicable to 
the General Exceptions under Sections 00 
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and 84, I P. C. shall apply with equal 
force to the other General Exceptions con- 
tained in the Indian Penal Code or the 
special exceptions or proviso contained in 
this Code or in other enactments 

66. Two other points raised on behalf 
of the appellants may now be considered. 
It was argued that the term "may pre- 
sume’’ shall have the same meaning as 
"shall presume” in case the Court decides 
to presume the existence of a fact The 
suggestion thus made is that it is discre- 
tionary with the Court to presume or not 
to presume and once the Court decides to 
presume the existence of a fact, the same 
rule shall apply as in a case where there 
is a statutory clause to presume the ex- 
istence of the fact Reliance was placed 
upon the case of AIR 1943 PC 211, where 
mere giving of a reasonable or plausible 
■explanation was held to be sufficient to 
discharge the burden of proof The defi- 
nition of "may presume” and "shall pre- 
sume”, as contained in Section 4 of the 
Evidence Act, makes it clear that the dis- 
cretionary presumption where the words 
■"may presume” have been used is much 
weaker than in a case where the provi- 
sion directs the Court to presume the ex- 
istence of a fact. In case of a weaker pre- 
sumption, mere explanation can be suf- 
ficient and such strong evidence is not 
needed as in a case where the Court must 
presume the existence of a fact The 
above contention was raised in AIR 1964 
SC 575 and AIR 1960 SC 7 but was re- 
pelled on the ground that the burden res- 
sting on the accused in a case under the 
Prevention of Corruption Act where the 
word "shall” had been used was not as 
light as it was where the presumption 
was raised under Section 114 of the Evi- 
dence Act, and could be held to be dis- 
charged merely by reason of the fact that 
the explanation offered by the accused 
was reasonable and probable It was held 
that the presumption under the Preven- 
tion of Corruption Act must be rebutted 
by "proof” and not by a bare explanation 
which was merely plausible 

67. The second point raised is that in 
criminal trials more convincing evidence 
is expected from the prosecution before 
the accused can be held guilty of the 
charge, and this is a departure from the 
ordinary meaning of "proved” as contain- 
ed in Section 3 of the Evidence Act It 
was thus contended that in criminal _tnais 
while judging the defence plea similar 
leniency can be shown to the accused The 
suggestion made is that where the evi- 
dence is equally balanced and the Court 
thinks that the defence plea may, or may 
not be true, a prudent person contemplat- 
ed fay Section 3 of the Evidence Act must 
act on the supposition that the fact ex- 

What is suggested is that the bene- 
ht of the reasonable possibility of truth 


of the defence plea be utilized to hold that 
the absence of circumstances contemplated 
by Section 105 of the Evidence Act has 
been disproved. It is true that the maxim, 
applicable in India as in England, that an 
accused shall be presumed to be innocent 
and the prosecution must establish its case 
beyond reasonable doubt is a departure 
irom the ordinary meaning of the term 
"proved” as contained in Section 3 of the 
Evidence Act. It is, however, a rule of 
caution and prudence laid down by the 
Courts of law how a prudent man must, 
in a criminal case, assess the evidence 
adduced by the prosecution. In the words 
used in Section 3 of the Evidence Act, the 
prosecution case is not deemed to have 
been ’proved’, that is, is deemed to be 'not 
proved’, even though in a civil proceed- 
ing the fact could, on the basis of such 
evidence, be deemed to have been ’pro- 
ved’, and the effect of the above maxim 
is to regard a fact "not proved”, though 
m civil proceeding it could be deemed to 
be "proved”. The same cannot, however, 
be laid down for a provision where one 
has to consider whether the absence of 
circumstances had been disproved, or the 
existence of the circumstances had been 
proved On the application of a rigorous 
rule, the Court can hold that the existence 
of circumstances had not been proved, or 
the absence of circumstances had not been 
disproved, but to say that the existence 
of circumstances shall be deemed to have 
been proved or the absence of circums- 
tances disproved shall not be correct, for 
the simple reason that on the basis of 
doubt, the fact is to be disbelieved, and 
not believed. I am, therefore, not inclin- 
ed to agree with the proposition that on 
a reasonable doubt being created, a pru- 
dent man should proceed with the assump- 
tion that the existence of circumstances 
had been proved 


68. Section 105 of the Evidence Act, 
therefore, applies to each and every Ex- 
ception or proviso contained m any enact- 
ment and hence shall apply even when the 
accused pleads the benefit of the "General 
Exception” contained in Section 96, 
I P C , that is pleads to have acted in the 
exercise of the right of private defence of 
his person or property In the circums- 
tances the rule laid down by the Supreme 
Court in cases where the benefit of Sec- 
tions 80 and 84, I P C had been claimed 
can he applied with equal force to a case 
where the accused pleads the benefit of 
Section 96. 1. P C The application of 
this rule to a case where the accused per- 
son has pleaded the benefit of Section 96, 
I p C shall not cause any hardship to 
him' as in such a case the burden shall 
lie on the prosecution till the end of the 
trial to prove all the ingredients of the 
offence beyond any reasonable doubt. 
When the accused raises the plea contained 
in Sections 80 and 84, I. P. C. what he 
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contends is that he did not have the cri- 
minal intention or knowledge contemplat- 
ed by the definition of the offence The 
same can be said when the plea of private 
defence is raised Section 80 I P C pro- 
vides — 

Nothing is an offence which is done by 
accident or misfortune and without any 
criminal intention or knowledge m the 
doing of a lawful act in a lawful manner 
by lawful means and with proper care 
and caution’ 

Criminal intention or knowledge is a 
material ingredient of Sec 80 — the other 
ingredients being that the act should be 
lawful and was done in a lawful manner 
by lawful means and with proper care 
and caution. 

Similarly S 84 I P C provides — 

* Nothing is an offence which is done 
by a person who at the time of doing it 
by reason of unsoundness of mind is 
incapable of knowing the nature of the 
act, or that he is doing what is either 
wrong or contrary to law” 

A person incapable of knowing the nature 
of the act is a person who cannot be 
deemed to have guilty knowledge or In- 
tention 

69 The plea contemplated by Sec- 
tion CO and Section 84 I P C directly 
affects one of the ingredients of the of- 
fence namely the mens rea The same 
can be said of the plea contemplated by 
Section 96 I P C 

70 Section 96 I P C provides — 
Nothing is an offence which is done in 

the exercise of the right of private 
defence 

The subsequent sections detail such right 
Section 97 provides that every person has 
a nght subject to the restrictions con- 
tamed in Section 99 to defend not only his 
person and property but also the person 
or property of others 

71 When an accused person acts in 
the exercise of the right of private 
defence v hat is meant is that even though 
armed he had no prior intention to commit 
an offence and whatever he did was in the 
exercise of the rights given to him under 
the law His act would thus not be illegal 
and in the eye of law the act cannot be 
deemed to hav e been done with a criminal 
or guilty intention or knowledge which is 
invariably the most imporUnt ingredient 
of a criminal offence 

72 At the very start of the argument 
the learned Advocate for the appellants 
had cited three illustrations where in- 
justice shall be done to the accused if the 
benefit of the Exception, as contemplated 
bv the dictum under reference v as not 
given to the accused It was said that 
where there was a dispute as to possession 
of property between A and B and such 
disputes were followed by a marpit In 


State (FBI (Mathur J) 

which both the parties were injured it 
shall be necessary to convict both the 
parties where the possession of either was 
doubtful considering that none of the 
parties shall be able to discharge the 
burden of proof as contemplated by Sec- 
tion 105 of the Evidence Act The suges- 
tion thus made is that one party or the 
other must have been m possession and 
the conviction of the party in possession 
shall be against equity and conscience 
Where the possession is in dispute there 
can be two kinds of cases the property 
belonged to a third person and parties A 
& B start laying claim thereto or that A 
is in possession and B raises a claim to the 
property at the same time asserting that 
he was in possession In the first case both 
the parties can be deemed to have the 
guilty intention and they can be convict- 
ed for the acts done by them It would 
be a case of free fight or m suitable cir- 
cumstances a case sudden fight (See AIR 
1957 SC 469) In the other case one party 
alone shall be convicted and the other 
given the benefit of the General Exception 
contained in Section 96 I P C that is 
of private defence provided that the evi- 
dence adduced by the party in possession 
is acceptable but where the evidence is 
sufficient to hold that the possession had 
been proved the Courts of law shall hold 
that the burden of proof contemplated by 
Section 105 the Evidence Act had not been 
discharged by both the parties However 
while deciding whether mens Tea one of 
the important ingredients of the offence 
has or has not been established beyond 
doubt the Courts of law can grant the 
benefit of doubt to both the parties or 
convict one party and give the benefit of 
doubt to the other In such a case what 
according to the learned Advocate should 
be done by assuming the existence of cir- 
cumstances shall be by holding that all 
the ingredients of the offence had not beer* 
established beyond doubt 

73 The other two illustrations pertain 
to those cases where there is a dispute as 
to where the marpit took place or v ho 
started the marpit The principles indi- 
cated above while making comments on 
the first illustration shall apply with eaual 
force to these illustrations also In other 
words the accused person shall not be 
convicted simply because the dictum 
under reference shall not be followed and 
instead the law as laid down by the 
Supreme Court shall be made applicable 

74 Reference may now be made to- 
the English decisions and the decisions of 
the High Courts in India to which our 
attention has been drawn Woolmingtoi* 
v The Director of Public Prosecutions 
1935 AC 462 has been the foundation of 
decisions not only by the Courts in 
England but also in India This case and 
also 1943-2 All ER 156 were considered 
by the Supreme Court in some of the 
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-decisions referred to above. The rule of 
law laid down m 1935 AC 462 (supra) has 
been reproduced in Halsbury’s Laws of 
England In the circumstances, it is not 
necessary to make further comments on 
these three cases 

75. The rule enunciated by Viscount 
Sankey L C in 1935 AC 462 (supra) was 
relied upon in Mancmi v. Director of 
Public Prosecutions 1942 AC 1. The King 
v. Kakelo, 1923-2 KB 793 is a case where 
onus lay on the accused to prove that he 
"was not an alien, and not upon the pro- 
secution to prove that he was. This case 
cannot be of any help considering that 
therein the prosecution had itself adduced 
sufficient evidence to prove that the ac- 
cused was an alien. 

76. It was strongly argued on behalf 
of the State that the maiority decision in 
1941 All LJ 619 = AIR 1941 All 402 
(supra) was contrary to the decisions of 
the Supreme Court and can no longer 
be regarded as a good law I have care- 
fully gone through the -judgments of Iqbal 
Ahmad, C J., and Collister, J , which can 
be regarded as the leading judgments of 
the majority and minority Judges and find 
that Iqbal Ahmad, C. J , had laid down 
the law correctly, though a mistake was 
commited while giving the answer to the 
•question referred to the Full Bench The 
-answer was given in the form of a dictum 
which has been referred to us for con- 
sideration. If the dictum is not given un- 
necessary weight, it shall be found that 
the maiority view is m consonance with 
the recent Supreme Court decisions The 
minority view shall be contrary to the 
law laid down by the Supreme Court 

77. Iqbal Ahmad, C J , has laid down 
not at one place but many that the rea- 
sonable doubt is as to the guilt of the ac- 
cused, and not to the existence of the Ex- 
ception. At page 407 he observed as 
below. — 

’’It would thus appear that there is 
formidable weight of authority in sub- 
port of the view that m cases falling 
within the purview of Section 105, Evi- 
dence Act, the evidence produced by the 
accused person, even though falling short 
of proving affirmatively the existence of 
circumstances bringing the case -within the 
exception pleaded by him, can be utilized 
as part of the entire evidence in the case 
for the purpose of showing that a reason- 
able doubt exists as to his guilt ” 

Other observations made by Iqbal Ahmad, 
O J , are as below. — 

"It is on the basis of these principles 
mat it is well settled in England tha^ 
me evidence against the accused must 
be such as to exclude, to a moral cer- 
tainty, every reasonable doubt about his 
suilt and if there be any reasonable doubt 
about his guilt he is entitled to be ac- 
quitted 


What holds good in England must hold 
good in India ” 

. 'The burden of proving the existence of 
circumstances bringing the case within the 
exception or "proviso” is no doubt cast 
on the accused by Section 105, but this 
does not in any way absolve the prosecu- 
tion of the burden laid on it by Sec 102. 
The burden of proof, so far as the entire 
proceeding” is concerned, remains on the 
prosecution, even though the burden of 
the ' fact m issue” pleaded by the accused 
is cast upon him by Section 105 


There is, however, nothing in the Evi- 
dence Act to indicate that the failure of 
the accused to discharge the burden 
lightens the burden placed on the prosecu- 
tion by Section 102 


••• ••• ••• 

and "the onus never changes” It is, 
therefore, manifest that even in cases to 
which Section 105 apphes the prosecution 
has to prove the guilt of the accused.” 


’’Should it m the consideration of the 
question whether A is guilty of murder, 
put aside the evidence produced by A, so 
to say, in a watertight compartment and 
exclude that evidence entirely from con- 
sideration 7 or should it take that evi- 
dence, for what it is worth into considera- 
tion along with the other evidence in the 
case and then make up its mind as to the 
guilt or innocence of A 7 I cannot but 
hold that it is only the latter alternative 
which is open to the Court and this is 
what follows from the definition of 
"proved” in the Act It is one thing to 
hold that the "exception” or "proviso” 
pleaded has not been proved and it is 
quite another thing to say that it has been 
disproved If a reasonable doubt as to 
the existence of the exception or proviso 
exists the Court cannot, while considering 
the evidence as a whole, deny to the ac- 
cused the benefit of that doubt”. 


78. Collister. J personally preferred 
:he law as enunciated by Viscount Sankey 
n Woolmington’s case, and saw no reason 
tvhy the law in India as regards this 
iranch of burden of proof should differ 
from the law in England, but he regarded 
it as his duty to interpret the law as it 
,vas He summed up the legal position in 
;he following words — 

"Upon a careful examination of the 
relevant sections of the Evidence Act I 
ind myself forced to the conclusion that 
it the termination of the trial the accused 
lerson will not be entitled to the benefit 
if Section 96, Penal Code, unless upon a 
review of all the evidence the Court is 
nther satisfied as to the existence of the 
urcumstances pleaded or considers the 
fact of their existence to be probable that 
a prudent man ought under the circums- 
tances of the Particular case to act upon 
-he supposition that they existed. 
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Colhster, J repelled the contention that 
notwithstanding the specific provisions of 
the Evidence Act relating to exceptions 
the Court must acquit an accused person 
if it entertained reasonable doubt as re 
gards his guilt At another place he ex 
pressed a similar opinion by laying down 
that the general onus on the prosecution 
was subject by statute to the special onus 
which Section 105 imposed on the accus- 
ed person and that the Court would not 
be justified in falling back on the general 
principle that the Crown must prove the 
prisoners guilt in view of the specific 
provisions contained in Section 105 In 
Parbhoos case 1941 All 1>J 619 =* AIR 
1941 All 402 (FB) reference to the Full 
Bench was made by Braund J and he 
expressed the question referred to the 
Full Bench in the following words — 

The question before this Full Bencn 
is whether in such a situation the Court 
is bound to reject the plea of the excep- 
tion or whether it still remains open to 
it on looking at the evidence as a whole 
(including the evidence of self-defence) to 
give to the accused the benefit of any rea- 
sonable doubt that remains whether the 
act may not hav e been committed in self- 
defence 

The judgment of Colhster J all the 
more when read with that of Braund J 
makes it clear that the minority Judges 
were of opinion that once the defence 
story of self-defence was rejected that is 
plea of the exception was not accepted the 
Court cannot looking at the evidence as 
a whole including the evidence of self- 
defence give to the accused the benefit 
of any reasonable doubt as to the guilt on 
the ground that the accused had acted in 
self-defence 

79 The Supreme Court has dearly 
laid down that even after the rejection of 
the defence plea the general onus remains 
on the prosecution and if there exists any 
TCaanoahte. d/yjfei *s. tra. wait \*& 

fit shall go to the. accused and he shall be 
entitled to acquittal even though he had 
failed to discharge the burden of ptoo! 
placed upon him under Section 105 It 
shall thus appear that the majority judg- 
ment in Parbhoos ca*e expresses the law 
correctly though the reply to the ques- 
tion referred to the Full Bench was not 
expressed m correct legal words 

80 To avoid unnecessary repetition 
later it may be added that the minority 
judgment m Parbhoos case stands over- 
ruled by the Supreme Court decision In 
AIR 1964 SC 1563 (supra) While discus- 
sing the case of AIR 1956 Nag 187 (Supra) 
their Lordships made it clear that they 
did not agree with the viev expressed 
therein, namely that the benefit of doubt 
which the law gives on the assumption of 
innocence is available only where the 
prosecution has not been able to connect 


the acused with the occurrence and it 
has nothing to do w ith the mental state of 
the accused In other words even if the 
accused is unable to substantiate the de- 
fence plea the Court has to see whether 
the guilty intention or knowledge which 
is a material ingredient of the offence has 
or has not been proved beyond reason- 
able doubt 

81 In J Danubha Vanubha v State 
AIR 1952 Sau 3 and State v Bhima 
Devrai AIR 1956 Sau 77 the view ex- 
pressed m the Full Bench case of Govern- 
ment of Bombay v Sakur AIR 1947 Bom 
38 was adopted Mackhn J observed in 
this Bombay case that 'the practical dif- 
ference between English and Indian Law 
as to the proof of exceptions is not very 
great in the result it is often no more 
than a matter of words However cer- 
tain observations made suggest that in a 
case of murder the prosecution has merely 
to prove that the accused caused the death 
and thereafter the burden lies upon the 
accused to prove the existence of circums- 
tances bringing his case withm the excep- 
tion relating to the right of private 
defence and if he fails to discharge this 
onus the Court shall presume the absence 
of such circumstances and can convict the 
accused At another place it was ob- 
served that in the eye of law the standard 
of ’ proof required from both the pro- 
secution and the accused is the san<* 
though in practice the standard of "proof ’ 
required to bring a case within one of 
the exceptions is lower than the standard 
of proof required from the prosecution to 
establish its own case. It was further ob- 
served that this was because a * Prudent 
man might well consider it his duty to act 
upon circumstances in the one case 
which he might not consider to be a justi- 
fication for action in the other case” It 
was held that the jury should not be told 
that the accused should prove his case 
beyond reasonable doubt or that the 
burden on him is necessarily less than the 
burden on the prosecution. These obser- 
vations are clearly against the Supreme 
Court decisions and I may say with respect 
do not lay down the law correctly It if 
true that In view of the definition of 
'proof as contained m Section 3 of the 
Evidence Act the proof expected from 
both the prosecution and the accused is 
the same which would be what a prudent 
man considers sufficient in the circums- 
tances of the case but in view of the- 
presumption of the Innocence of the ac- 
cused, it is necessary for the prosecution/ 
to establish its case beyond reasonable- 
doubt while the accused has to establish* 
his case in the manner a plaintiff or 
defendant has to make out his case in » 
civil p-oceedmg Further there are not 
always tv o question involved the proof 
of the case for the prosecution and the- 
Proof of the exception put forward by the- 
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defence.” They are also not "two separate 
questions to be decided separately”, the 
second question arising after the first has 
been decided This rule can be applied 
to only those cases which fall in the first 
category, and not those which fall in the 
second category detailed above. The 
Bombay case is more or less on the lines 
of the minority judgment in Parbhoo's 
case, 1941 All LJ 619 = AIR 1941 All 402 
(FB) and cannot be said to correctly ex- 
press the law. 

82. The above Full Bench case was 
followed by the same High Court in Har 
Prasad Ghasi Ram Gupta v. State, AIR 
1952 Bom 184. No further comments are 
therefore, necessary. 

83. The observations of Mitter, J in 
Yusuf Sk. v. The State, AIR 1954 Cal 258 
that the "question of an onus under Sec- 
tion 105 only arises after the prosecution 
has established the commission of an of- 
fence” and that the "standard of proof 
under Section 105, Evidence Act, is the 
same as the standard which is required of 
the prosecution in a criminal trial,” ar» 
dearly against the Supreme Court deci- 
sions The first observation may how- 
ever, apply to a case falling in the first 
:ategory. 

84. In Re, Gampla Subbigadu, 1940-2 
Mad LJ 1018 - (AIR 1941 Mad 280) it 
tvas observed that in the absence of proof 
if the plea of self-defence it was not pos- 
sible for the Court to presume the truth 
if the plea of self defence. It was further 
ibserved that it was not possible to reject 
the prosecution evidence merely because 
the prosecution witnesses did not explain 
how the accused himself came by his 
injuries The Report suggests that the ac- 
cused cannot be acquitted after giving the 
benefit of reasonable doubt created as to 
his guilt on the plea of private defence 
raised by him not being accepted. This 
is clearly against the law laid down by 
the Supreme Court 

85. In Baswantrao Bajirao v Emperor, 
AIR 1949 Nag 66, it was observed that:— 

"The accused is not entitled to an' 1 )’ 
benefit of the doubt as to his insanity be- 
cause the burden is on him to prove 
stnctly that he committed the act in a 
moment of insanity ” 

This can no longer be treated as a correct 
law, the Supreme Court having decided to 
the contrary, namely, that if any reason- 
able doubt is created as to mens rea, the 
benefit of doubt shall go to the accused 
by holding that the charge had not been 
established beyond doubt. 

8( h In the State v. Chhotelal Gangadin 
Gadariaya, AIR 1959 Madh Pra 203 the 
earlier decision of that Court in AIR 1956 
v. a " 187 (Supra) was followed, but as 
already mentioned above, the case of 
gamhit Ram has been overruled by the 
Supreme Court. - 
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87. Though not so expressed Parbhoo’s 
case, 1941 All LJ 619 = AIR 1941 All 402 
(FB) appears to have been followed m 
Bala Prasad Dhansukh v State of Madhya 
Pradesh, AIR 1961 Madh Pra 241. I am. 
drawing this inference from the follow- 
ing observations made in para 21 of th& 
Report. 

"In all such cases, as soon as such 
evidence is introduced, which, if believ- 
ed, would establish the circumstances 
on which the defence may rely to bring 
his case under any of the exceptions, 
etc, the burden of the accused is dis- 
charged. It is equally discharged when 
on a consideration of the whole of the 
evidence the Court is left in doubt as to 
whether the killing may have been under 
the circumstances disclosed in the evi- 
dence on record ” 

88. Parbhoo’s case was followed in 
Kamla Singh v The State, AIR 1955 Pat 
209 and it was observed that the onus 
under Section 105 was discharged or 
could be taken as discharged once "the 
Court is brought to a point where it be- 
comes doubtful of the fact or when it 
cannot positively hold that the prisoner 
was then not of unsound mind and that 
he was capable of knowing the nature of 
the act alleged against him ” For reasons 
already indicated above, this is not a 
correct approach, though the accused, can 
be given the benefit of reasonable doubt 
as to his guilt In other words, the 
Court can hold that the prosecution has 
not succeeded to establish its case beyond 
reasonable doubt 

89. In Etwa Oraon v. The State, AIR 
1961 Pat 355 the earlier case of AIR 1955 
Pat 209 was not dissented from It was 
observed that - — 

"The burden is discharged if the defence 
establishes facts and circumstances which 
might lead to a reasonable inference that 
at the time of the commission of the of- 
fence the accused was of unsound mmd. 
the unsoundness of his mmd being of the 
nature or extent mentioned m Section 84. 
Indian Penal Code ” 

Reasonable inference is not the same thing 
as reasonable doubt It cannot also 
amount to 'proof as contemplated by Sec- 
tion 3 of the Evidence Act The above ob- 
servations are to some extent against the 
view expressed by the Supreme Court 

90. Brindaban Prasad v. The State, 
AIR 1964 Pat 138 is based upon the- 
Supreme Court decision in the case of 
K. M Nanawati v. State of Maharashtra 
(supra) and needs no further comments 

91. Parbhoo’s case, 1941 All LJ 619 = 

AIR 1941 All 402 (FB) was not followed in 
V. Ambi v. State of Kerala. 1962 (2) Cri LJ 
135 (Ker), and it was held that the ac- 
cused would be entitled to acquittal on 
the ground of insanity only if there was 
a probability of the accused being legally 
insane at the time of the commission of 
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the crime In cast it was meant to lay 
down that the accused could not be given 
the benefit of reasonable doubt as to ail 
or some of the ingredients of the offence 
it would not be a correct exposition of 
law 

92 To sum up the doctrine of the 
(burden of proof and the nature of evi- 
dence necessary to discharge this burden 
in cases where the accused claims the 
benefit of the general Exceptions m the 
Indian Penal Code or of any special ex- 
ception or proviso contained in any other 
part of the same Code or in any other 
law can be stated as below — 

1 The case shall fall in one of the three 
categories depending upon the wording of 
the enactment — 

(i) The statute places the burden of 
proof of all or some, of the ingre- 
dients of the offence on the accused 
himself 

(u) the special burden placed on the ac- 
cused does not touch the ingredients 
of the offence but only the protec- 
tion given on the assumption of the 
proof of the said Ingredients and 
(ul) the special burden relates to an ex- 
ception some of the many circum- 
stances reauired to attract the ex- 
ception if proved affecting the 
proof of all or some of the ingre- 
dients of the offence 

2 In the first two categories the omr 
ilies upon the accused to discharge the 
)*peaal burden, and on failure he can be 
convicted of the offence provided that the 
prosecution has succeeded to discharge its 
general burden of proof that is to esta- 
blish the rase beyond any reasonable 
Idoubt 

3 In cases falling under the third 
category inabilit/ to discharge the burden 
of proof shall not m each and every 
case automatically result in the convic- 
tion of the accused The Court shall still 
have to see how the facts proved affect the 
proof of the ingredients of the offence 
In other words if on consideration of the 
to al evidence on record a reasonable 
doubt exists in the mind of the Court as 
regards one or more of the ingredients o f 
the offence including mens rea of the ac- 
cused he shall be entitled to its benefit 
and hence to acauittal of the main offence 
even though he had not been m a tx>si- 
tion to prove the circumstances to bring 
his case within the exception This shall 
be on the ground that the general burden 
of Proof resting on the prosecution vas 
not discharged. 

4 The burden of proof on the prosccu- 
uon to establish its case rests from the 

i beginning to the end of the trial and H 
must prove beyond reasonable doubt that 
the accused had committed the offence 
v ith the reauisite mens rea 
t 5 The burden placed on the accused is 
mot so onerous as on the prosecution. The 


prosecution has to prove its case beyona 
reasonable doubt but in determining whp 
ther the accused has been successful m 
discharging the onus the Court shall look 
into the preponderance of probabilities in 
the same manner as in a civil proceeding 
In other words the Court shall have to 
see whether a prudent man would in lb** 
circumstances of the case act on the 
supposition that the case falls within the 
exception or proviso as pleaded by the 
accused 

93 In this view of the matter the 
dictum laid down in 1941 All LJ 619 =* 
AIR 1941 All 402 (FBI (Supra) is partly 
erroneous and requires modification 
though the decision read as a whole i 
in conformity with the law The dictum 
•.an be modified as below — ■ 

In a case in which any General Excep 
tion in the Indian Penal Code or any 
special exception or proviso contained 
in another part of the same Code or in 
any law defining the offence is pleaded 
or raised by an accused person and th* 
evidence led in support of such plea, 
ludged by the test of the preponderance 
of probability as in a civil proceedim 
fails to displace the presumption arising 
from Section 105 of the Evidence Act In 
other words to disprove the absence o' 
circumstances bringing the case within 
the said exception but upon a considera 
Uon of the evidence as a whole including 
the evidence given in support of the olea 
ba >ed on the said exception or proviso a 
reasonable doubt is created m the mind 
of the Court as regards one or more of 
the ingredients of the offence the accus 
ed person shall be entitled to the benefit 
of the reasonable doubt as to his guilt and 
hence to acquittal of the said offence 

94 M II BEG 3 — The question we 
have to answer the facts and circum- 
stances leading to its reference to a Full 
Bench of nine Judges and the authorities 
cited by both sides have been very fully 
set out in the judgment of mv learned 
brother D S Mathur J I concur with 
the views expre sed there on a number of 
points but respectfully differ on others 
indicated below I find myself in res- 
pectful disagreement also with Oak C J 
on the questions whether there is some 
conflict either between the Indian law 
and English law on burden of proof when 
the plea of private defence is set up or 
between the maionty view m Parbhoos 
case 1941 All LJ 619 = AIR 1941 All 402 
(FB) and the Supreme Courts interpreta- 
tion of Section 105 of the Indian Evidence 
Act (hereinafter referred to as the Act 
also) I have endeavoured to show in 
the course of this opinion that S 105 of 
the Act does not depart from the princi- 
ples of English law of Evidence on the 
plea of private defence and that the 
majority view in Parbhoos case 1941 All 
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LJ 619= AIR 1941 All 402 (FB) were 
meant to answer questions which only 
arise in a case of reasonable doubt on the 
ingredients of an offence even where the 
exception pleaded is not established or 
completely proved. These questions did 
not arise in AIR 1968 SC 702 at p 702 
and in other cases of the Supreme Court 
which lay down that an exception plead- 
ed can be completely proved only by a 
preponderance of probability. Applica- 
cation of different principles due to 
differing degrees of proof given by each 
side in different types of cases on facts 
does not involve a conflict of principles 
applied which have been taken from 
English law. For this reason and others, 
explained below in detail, I respectfully 
differ from the opinion expressed by my 
learned brethren who have referred this 
case to a Full Bench on the ground that 
decisions of the Supreme Court have 
"cast a cloud of doubt” on the correct- 
ness of the majority view in Parbhoo’s 
case. I concur with the views expressed 
and conclusions recorded by my learned 
brethren Broome, Gupta, and Parekh 
JJ , and also with the conclusions reached 
by' my learned brethren Gyanendra 
Kumar and Yashoda Nandan, JJ. My 
learned brother Mukherjee, J. has also 
dissented from the majority view here 
which only reaffirms and explains the 
majority view in Parbhoo’s case I share 
the majority view here expressed, also by 
my learned brother D S Mathur, J , on 
this point, that the plea of private defence 
falls in the category of cases m which 
proof of the excoption. affects ingredients 
of the offence which the prosecution has 
to prove beyond reasonable doubt. I 
entirely agree with D. S. Mathur, J , that 
the majority view in Parbhoo’s case 
correctly states the law, but I am unable 
to go so far as to hold that the majority 
actually committed an error of law in 
stating its conclusion in such a way thai 
its answer does not accord with the 
reasoning I prefer to use the word 
"answer” in place of the word dictum 
(which has a special significance attached 
to it), used in the question referred to us 
I do not, with great respect, find it 
Possible to go beyond saying that, it tne 
answer has been misunderstood, it may 
lie restated so as to bring out its rea 
meaning more clearly. Before I restat 
the answer, as I understand it, or, P r °' 
ceed to elaborate my reasons to 
the restatement, I will summarise th 
mam contentions of the two sides 

95, The Advocate General of Uttar 
Pradesh assailed the correctness as well 
as the validity today of the majority we\ 
m Parhhoo’s case He submitted that this 

‘view was based on a misapprehension and 

misapplication of what was decided in 
Woolmingtons case According to learned 
■counsel, the principle laid down m 
1S70 Cri.L.J. 11. 


Woolmingaton’s case did not apply to cases 
of statutory exceptions, such as those 
covered by Section 105 of the Act, because 
Lord Sankey said so clearly there. The 
majority view in Parbhoo’s case, accord- 
ing to the Advocate General, substitutes 
the negative test of a doubtful plea for 
the positive statutory requirement of a 
proved exception laid down by S. 105. 
It was submitted that a negative test, 
requiring elimination of reasonable doubts 
was to be satisfied only by the prosecu- 
tion, but the accused had to prove a 
positive case and could not succeed by 
merely raising doubts that his plea may 
be true It was contended that the two 
burdens, one of the prosecution to prove 
its case beyond reasonable doubt, and the 
other of the accused, to prove his plea by 
a "preponderance of probabilities” had to 
be kept distinct and apart It was urged 
that evidence tendered to discharge each 
burden had to be viewed separately and 
not confused The majority view, in 
Parbhoo’s case, 1941 All LJ 619= AIR 
1941 All 402 (FB) (supra) had, according 
to the Advocate General, wrongly treated 
the accused’s burden as a "minor” one of 
"bringing his case within an exception” 
and had then held it to be capable of dis- 
charge by mere doubts instead of by 
credible or acceptable evidence. All proof, 
according to the Advocate General, has 
to rest on "preponderance of probabilities' 
so as to appeal to reason and prudence, 
but the test adopted by the majority, for 
judging the accused’s plea, was imprudent 
and unreasonable, and, therefore, illegal. 
Such a test, it was submitted, was incon- 
sistent with the test of what was "proved” 
propounded by the Supreme Court in 
several recent cases, AIR 1960 SC 7, AIR 
1966 SC 1, AIR 1966 SC 97, AIR 1966 SC 
1762; AIR 1968 SC 702 The Advocate 
General went so far as to contend that, 
if the majority view in Parbhoo’s case 
was correct, the weaker the case of an 
accused, and, therefore, the greater the 
doubt about it, the brighter would be the 
prospect of an acouittal before the accused. 
This amounted, the learned counsel urged, 
to a direction to acauit accused with 
doubtful defences instead of acquitting 
them only on doubtful prosecution cases 
against them. It had, he informed us, 
actually resulted in a number of unjusti- 
fied acquittals and miscarriages of justice 
Doubt, the Advocate General argued, 
could only be an obstacle or impediment 
in the way of the prosecution but it 
could not be the foundation of or_ substi- 
tute for the positive proof required by 
law It could not, therefore, be converted 
into an aid given to the accused to help 
them to surmount what Section^ 105 
compels them to prove before claiming 
acquittal Considerable emphasis was laid 
on the duty of the Court, under the last 
part of Section 105. read with Section 4 
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of the Act to presume absence of circum 
stances entitling the accused to the bene- 
fit of an exception unless and until the 
contrary was actually proved It was con- 
tended that at least so far as rules relat- 
ing to burden of proof were concerned 
the Evidence Act which was meant to 
provide a complete and comprehensive 
code without invoking the aid of any 
external rules was exhaustive It was 
therefore the duty of Courts to enforce 
the provisions of the Act instead ol 
making law which should be left to the 
legislature 

06 Mr PC Chatunedi appearing 
for the accused contended that the 
accused could be presumed to discharge 
the positive burden of proving an excep- 
tion pleaded if he succeeds in creating a 
reasonable doubt bv evidence from 
whichever side it came that his plea mav 
be true According to him the standard 
of proof required by a prudent man laid 
down by Section 3 of the Act would be 
satisfied by a hypothesis Prudence ac- 
cording to him, always bases its judgments 
on reasonable hypothesis and not on cer- 
tainties which are seldom possible m judg- 
ing human affairs And Section 3 of the 
Act learned counsel pointed out speci- 
fically enacts that the prudent man not 
only could but ought under the circums- 
tances of the particular case to act upon 
the supposition that a state of facts 
exists His contention was that the duty 
of the prudent man to act upon a supposi- 
tion ba'ed no doubt on probabilities 
obliges the prudent man to equate reason- 
able doubt that the accused s ca-e mav be 
covered by an exception with ' proof ' of 
the exception in a criminal case Such an 
elastic and variable concept of prudence 
and proof which differs in its application 
from ca r e to case was implicit according 
to learned counsel m Section 3 of the 
Act itself In criminal cases involving 
dftVic-vaJjAWL at b la wwi tifeacty w.wdx 
depended on oral testimony which may he 
defective or perjured Therefore in order 
to avoid the lurking risks of grave in- 
justice it was necessary according to 
learned counsel, not to unduly limit the 
scope of the principle of benefit of doubt 
Learned counsel went to the extent of 
asking us to countenance even a fiction if 
need be so as to meet or to repeal the 
obligatory presumption under Section 105 
and thus to remove what the learned 
counsel tried to depict as a possible im- 
pediment m the wav of justice equity 
and prud-nce The learned counsel invited 
us to consider the consequences in cases 
where evidence was so equibalanced on a 
disputed question of possession of property 
or on the question whether one or the 
other party was the aggressor in a fight 
that the astutest judge could not possibly 
de'ermine which of two rival versions was 
correct Learned counsel urged that on 
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the State’s interpretation, both sides will 
have to be convicted in such cases as 
neither side could prove its defence ca*e 
positively by a ’prt ponderance of pro- 
babilities” Lastly the learned counsel 
argued that Section 6 of the Indian Penal 
Code read with Section 221 (5) Criminal 
Procedure Code placed the burden upon- 
the prosecution of negativing the excep- 
tions pleaded by the accused This con- 
clusion according to learned counsel 
necessarily flow’s from the proposition that 
the absence of an exception was an in- 
gredient of each offence defined by the 
Indian Penal Code The prosecutions- 
primary and unalterable duty to dispel all 
reasonable doubt in a criminal case mu-V 
it was contended extend to removing suci 
doubts arising from anything whatsoever 
in the case which Courts could properly 
and legally consider 

97 Much unnecessary confusion 
which has gathered round the relevant 
provisions ol the Act will vanish if we- 
adopt the time honoured mode of constru- 
ing statutes formulated in the form of 
rules as far back as 1584 in Heydons case 
(1584) 3 Co Rep 7a so as to remove am- 
biguities by examining the mischief meant 
to be remedied These rules were adopted 
by the Supreme Court and cited with ap- 
proval in Bengal Immunity Co Ltd v 
State of Bihar AIR 1955 SC 661 at p 674 
In Craies’ 1 Statute Law (5th Ed p 91) it 
was observed ‘ These rules are still in 
full force and effect with the addition- 
that regard must now be had not only to 
the common law but also to prior legis- 
lation and to the judicial interpretation 
thereof Fletcher Moulton L J ob- 
served m Macmillan v Dent 1907-1 Ch 
107 at pp 117 at p 120 

’In order properly to interpret any 
statute it is as necessary now as it was 
when Lord Coke reported Hey dons case 
to consider how the law stood when the- 
statute, tn he construed, was passed what 
the mischief v as for which the old law 
did not provide and the remedy provided 
bv the statute to cure that mischief ’ 

98 LindleV M R in Re Mayfair Pro- 
perty Co 1893-2 Ch 23 at p 35 said — 

In interpreting an Act of Parliament 
you are entitled and in many cases, 
bound to look to the state of the law at 
the date of the passing of the Act not 
only the common law but the law as It 
then stood under previous statutes u* 
order properly to interpret the statute in 
auestion.’ 

99 In Shivanarayan Kabra v State of 
Madras AIR 1967 SC 986 at p 989 also- 
the Supreme Court referred to the'e 
rules It held that in construing the sec- 
tion of an Act and determining its true- 
scope 'it is permissible to have regard to- 
all such factors as can legitimately be- 
taken into account in ascertaining the in- 
tention ol the legislature such as history 
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of the statute, the reason which led to its 
being passed, the mischief which it in- 
tended to suppress and the remedy pro- 
vided by the Statute for curing the mis- 
chief.” 

10Q. The concepts of 'proved', 'disprov- 
ed', and 'not proved,’ defined m alluringly 
simple terms in the Act, compress a great 
deal of judicial wisdom with history and 
processes of evolution and development 
behind them which have not yet ended 
The term 'Burden of proof’ is not defined 
in the Act and cannot be fully understood 
without an exposition of its place and 
meamng in our procedural law as a whole 
Nor an adequate understanding of the 
import of these basic concepts, even when 
they are incorporated in a comprehensive 
code, we have to necessarily examine their 
sources, the context m which they were 
given statutory form, the purposes thev 
were designed to serve, and the functions 
they actually fulfil Cut off from these 
moorings they may become ugly carica- 
tures of that tustice which all law is 
meant to serve It is obvious that 
a mechanical interpretation with the help 
of a dictionary and rules of grammar, 
found to be inadequate on several occa- 
sions by our Supreme Court (e g. Deputy 
Custodian Evacuee Property New Delhi v 
Official Receiver of the Estate of Daulat 
Ram Surana, AIR 1965 SC 951 at p 957, 
Kanwar Singh v Delhi Administration, 
AIR 1965 SC 871 at p 875, R L Arora v 
State of U P, AIR 1964 SC 1230 at 
p 1237; State of U. P. v. C Tobit, AIR 
1958 SC 414), may not suffice here also. 

101. Our Evidence Act is the first oi 
the three comprehensive codifications of 
our adjectival or procedural laws introduc- 
ed with the object of enabling courts _ to 
correctly ascertain those facts which 
determine rights and liabilities defined by 
the substantive laws It provides for the 
adduction of evidence declared relevant 
and in a logical order conformably with 
rules of natural justice and reason so that 
truth may be brought out so far as pos- 
sible and not obscured. Its purpose was 
"to consolidate, define, and amend the law 
of Evidence” so that inadequacies and un- 
certainties in this branch of our law may 
be removed It is no secret that this was 
sought to be accomplished by basing the 
Act on principles and rules evolved by the 
judge-made Anglo Saxon law of evidence 
with slight modifications but without de- 
parting from its basic norms Therefore, 
to these principles and rules we have to 
turn to find out the meanings of 
ambiguous expressions, 

102. We find that the term "Burden of 
Proof” as used in English law. both at 
the time when Sir James Fitzjames 
Stephen drafted the Act and also today, 
carries within it two meanings I may 
quote from Fhipson on Evidence (10th ed , 
at page 43) to indicate the two senses - — 


"As applied to judicial proceedings the 
phrase 'burden of proof has two distinct 
and frequently confused meanings (1) 
the burden of proof as a matter of law 
and pleading— the burden, as it has been 
called, of establishing a case, whether by 
preponderance of evidence, or beyond a 
reasonable doubt, and (2) the burden of 
proof in the sense of introducing evi- 
dence ” 

Again, we find here (p 45) 

"It is in the second sense that the term 
is more generally used, and must be ap- 
plied in the following pages, and while 
the burden of proof in the first sense is 
always stable, the burden of proof m the 
second sense may shift constantly ac- 
cording as one scale of evidence or the 
other preponderates ” 

103. Whenever the law places a burden 
of proof upon a party a presumption 
operates against it Hence, burdens of 
proof and presumptions have to be con- 
sidered together It has been said that a 
rebuttable presumption always covers a 
gap in evidence, but the gap, and together 
with it, the presumption will disappear as 
soon as there is credible evidence to fill 
the gap The extent of the gap, m the 
eye of law, will vary with the nature of 
the presumption The burden of esta- 
blishing a plea connotes a bigger gap re- 
quiring more acceptable evidence to fill 
it than the burden of removing a pre- 
sumption that no circumstances whatso- 
ever exist to support the plea. As has 
been often pointed out. when there is 
ample evidence from both sides, the fate 
of the case is no longer determined by 
presumptions or burden of proof but by 
a careful selection of the correct version, 
based no doubt on preponderance of pro- 
babilities which has to be so compulsive 
or overwhelming m the case of a choice 
in favour of a conviction as to remove all 
reasonable doubt In other words, the im- 
portance of burdens of proof and pre- 
sumptions vanishes m the face of evidence 
given by both sides They may, how- 
ever, become decisive again in cases 
where evidence is equibalanced Thus, 
their function is decisive only m cases 
where there is paucity of evidence on 
either side or the evidence given by the 
two sides is equibalanced Neither a 
burden of proof nor a rebuttable presump- 
tion can be used for excluding any evi- 
dence. That is not their function at all 
but of other provisions of law. 

104. In Phipson’s Evidence (10th ed. 
p 838), it is pointed out "The chief func- 
tion of a rebuttable presumption of law is 
to determine upon whom the burden of 
proof rests, using that term in the sense 
of adducing evidence ” Wig more, the 
celebrated American authority of the law 
o f Evidence, dealing with the "Legal 
Effect of a Presumption” (See, 3rd ed , 
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Vol IX, p 239) explains — 

>' It must be kept m jnwd that 

the peculiar effect of a presumption *of 
law (that is the real presumption) is 
merely to invoV e a rule of law compelling 
the jury to reach the conclusion in the 
absence of evidence to the contrary from 
the opponent If the opponent does offer 
evidence to the contrary (sufficient to 
satisfy the Judges requirement of some 
evidence) the presumption disappears as 
a rule of law and the case is m the jury s 
hands free from anv rule Again, he ob- 
served (3rd ed Vol IX, p 230) * It is, 

therefore a fallacy to attribute (as do 
some judges) an artificial probative force 
to a presumption, increasing for the jury 
the weight of the facts even when the 
opponent has come forward with some 
evidence to the contrary For example 
if death be the issue and the fact of ab- 
sence for seven years unheard from be 
conceded but the opponent offers evidence 
that the absentee before leaving pro- 
claimed his intention of staving away for 
ten years until a prosecution for crime 
was barred this satisfies the opponents 
duty of producing evidence removing the 
rule of law and when the case goes to 
the jury they are at liberty to give anv 
probative force they think fit to the fact 
of absence for seven years unheard from 
It is not weighed down with any artificial 
additional probative effect they may esti- 
mate it for just such intrinsic effect as it 
seems to have under all the circumstances 
This much is a plain conseauetice in our 
mode of jury tml and the fallacy has 
arisen through attempting to follow the 
ancient continental phraseology which 
grew up under the quantitative system of 
evidence fixing artificial rules for the 
judges measurement of proof.” 

105 It is true that the rules of evi- 
dence indicated above were evolved in 
the course of development of a mode of 
trts! ret xdi the fudge £&* <r gxedaneye «sn 
questions of law and the jury pronounced 
its verdicts on questions of fact Never- 
theless, when these very guiding prin- 
ciples were sought to be reduced to the 
form of a code the basic principles could 
not be deemed to be abandoned or depart- 
ed from without clear words to the con- 
trary In fact it is not possible to ap- 
preciate the true meaning of a number of 
provisions of the Act including Sec 105 
without exploring the law contained in 
the sources of the codification If, how- 
ever the above mentioned expositions are 
keot in view it becomes amte easy to in- 
terpret Section 105 of the Act which 
covers the burden of establishing as well 
as the duty of introducing evidence of ex- 
ceptions set up by the accused It be- 
comes clear that the obligation of the 
Court to presume absence of circum- 
stances supporting a plea is meant to 
operate only uutfally The presumption 


which the Court is obliged to make 
vanishes when any circumstances sup- 
porting the exception are proved On the 
other hand the duty or the burden of the 
accused dealt with in the first part of 
Section 105 to establish the exception 
pleaded may remain even after the initial 
presumption against him is removed as a 
result of evidence of either «ade The 
obligation of the Court to presume initial- 
ly absence of circumstances to support an 
exception cannot be used to eliminate or 
wipe out facts acti ally proved from either 
side even though they are not sufficient 
to establish an exception The circum- 
stances actually proved even though fal 
ling short of proving the plea of the ac- 
cused by a preponderance of evidence 
will nevertheless free the case from the 
initial presumption that no circumstances 
at all exist to support the exception plead- 
ed The case will then be decided on the 
whole evidence This is all that Sec 105 
read with other provisions of the Act 
clearly means 


106 If, for example an accused 
"proves* infliction of injuries on him by 
the complainant in the course of the oc- 
currence which is the subiect-matter of 
the charge he certainly proves some of 
the circumstances to support a plea of self- 
defence The obligatory initial presump- 
tion against him is removed Neverthe- 
less he may be convicted if the prosecu- 
tion evidence proves that these injuries 
were indubitably caused in the exercise oi 
a right of pnvate defence by the com- 
plainant But his conviction would not 
be the result of any presumption under 
the last part of Sectfon 105 It would 
follow from the superior proof given by 
the prosecution either direct or circum- 
stantial or both On the other hand 
added to injuries on the person of the ac- 
cused proved to have been caused by the 
ccmpiatnsret during tl hr ocetoreoce ffire 
accused may succeed in proving ev en from 
such circumstances as an attempt of the 
prosecution to conceal these injuries thal 
there is a doubt about the veracity of the 
prosecution version Itself and that his plea 
of self-defence although not positively 
established may reasonably be true In 
such a case the prosecution could not use 
the presumption contained in the last part 
of Section 105 to secure a conviction No 
doubt, the prosecution will fail in such a 
case because it has failed to prove its own 
case beyond reasonable doubt But the 
doubt it has failed to eliminate would 
have been introduced by proved facts 
relied upon by the accused to establish 
the plea of an exception. The facts relied 
upon for proving an exception could not 
be automatically eauated with facts dis- 
proved or disentitle the accused from 
getting the benefit of an exception simply 
because he could not fully prove by a 
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"preponderance of evidence," the excep- 
tion pleaded A plea taken but left in the 
region of "not proved” by the evidence 
on record may be enough, on a criminal 
charge, for a bare acquittal provided the 
doubt introduced by some proved facts 
and circumstances, displacing the initial 
obligatory presumption, is strong enough 
to reasonably shake the moral conviction 
of guilt of the accused on the charge 
levelled against him This seems to me to 
be the line of reasoning underlying the 
majority view m Parbhoo’s case It seems 
to be both practical and just It accords 
with very firmly established principles of 
proof and burden of proof applicable to 
criminal trials in this country as well as 
with the provisions of the Act read as a 
whole I confess that I fail to see anv 
flaw in it 

107. The contrary view would erect 
the initial presumption under Section 105 
into an artificial barrier against the entry 
of a reasonable doubt into the prosecution 
case even when the accused, though fail- 
ing to fully prove an exception, actually 
creates a reasonable doubt. Not only is 
it humanly impossible for a judge to keep 
evidence confined in two separate water- 
tight compartments of his mind, but it 
would also be illegal for him to do so. 
Apart from being much too unrealistic a 
view, this would restrict the powers of the 
Court to judge, on all the materials placed 
before it, whether the prosecution has 
proved its case beyond reasonable doubt 
or not It would equate relevant and 
proved facts with what is either irrelevant 
and inadmissible or disproved Such a 
view would clearly infringe Section 3, 
and, indirectly, also provisions relating to 
relevancy by reducing even facts duly 
proved as relevant to the same positions 
as those which are irrelevant and exclud- 
ed Such a course seems warranted 
neither by law nor by any canon of jus- 
tice or expediency! 

108. In Parbhoo’s case, 1941 All LJ 
619 = AIR 1941 All 402 (FB) Bajpai, J., 
held that the fixed or stable burden of 
proof is found m Sections 101 and 102 of 
the Evidence Act, whereas Sections 103 
and 105 of the Act contain the unstable 
burden which shifts in the course of the 
trial "as one scale of evidence prepon- 
derates over the other ” In other words, 
preponderance of evidence was the test to 
be used in criminal as well as in civil 
cases for judging the veracity of a case, 
the only distinction being that such pre- 
ponderance has to be great or overwhelm- 
ing enough to eliminate reasonable doubt 
to warrant conviction in a criminal trial 
Again, Mulla, J , who expressed the 
opinion, in Parbhoo’s case, that the prin- 
ciple of reasonable doubt may not be 
found incorporated "in its entirety” in 
Sections 3 and 101 of the Act, relied on 
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Sir John Woodroffe’s work on Evidence to 
hold that the test which the prosecution 
had to satisfy to secure conviction by pro- 
ving its case beyond reasonable doubt was 
higher than the ordinary criterion of 
'/preponderance of probability” contained 
in Section 3 Even this expression of an 
individual opinion by Mulla, J. implied 
that all parties, other than prosecutors, 
were required to satisfy the test of "pre- 
ponderance of probability” for proving 
their pleas or cases To hold that the 
special burden of the prosecution to prove 
its case beyond reasonable doubt is higher 
than the burden which lies upon a party 
in a civil proceeding or upon an accused 
under Section 105 of the Act does not 
mean that the accused could establish his 
own plea completely by anything less than 
a "preponderance of probabilities ” When- 
ever the Supreme Court had held that 
the burden of the accused under Sec 10 5 
was discharged on a balancing of pro- 
babilities, it had referred to a full dis- 
charge of the burden, but, that was not 
the type of case under consideration in 
Parbhoo’s case. 

109. Again, to hold that, even if the 
accused failed to prove the plea fully, it 
was possible that he may yet succeed m 
shaking the foundations of the prosecution 
case and obtain an acquittal on a reason- 
able doubt is not to lessen the burden of 
what may be called a "clean acquittal ’’ 
There is a difference between a complete 
exoneration, which is only possible when 
an accused turns the balance of probabi- 
lity in his favour, and a bare benefit of 
doubt, which is not entirely devoid ol 
harmful consequences for the accused 
The Supreme Court had also held that 
Section 105 did not prevent the Court 
from giving the benefit of doubt altogether 
to an accused pleading an exception, or in 
other words, S 105 makes possible both 
kinds of acquittal — one by proving his 
plea fully and another by raising genuine 
doubt m the case Ismail, J. observed in 
Parbhoo’s case, that the difficulty to be 
resolved arose only in those limited 
number of cases where evidence in Ihe 
case "falls short of proof but creates a 
reasonable doubt in the mind of the Court 
whether the accused person is or is not 
entitled to the benefit of the exception.” 
He pointed out that the question before 
the Full Bench was whether in such a case, 
which was before the Court, the Court 
had no option except to convict. The 
majority of their Lordships rightly held, 
just as the Supreme Court later held, 
that the Court could not be expected to 
convict in such a case It is not permis- 
sible. in my opinion, to extend the ratio 
decidendi of Parbhoo’s case beyond what 
was decided there. 

110. In Parbhoo’s case, 1941 All LJ 
619 = AIR 1941 All 402 (FB) the learned 
Chief Justice spoke of the accused s 
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• minor burden of bringing his case within 
the exception or proviso relied upon by 
him Ismail J considered that the deci- 
sion on the question of self-defence would 
only be a decision upon one of the issues 
in the case The Advocate Geneial con- 
tended that this approach to the plea of 
the accused was itself erroneous inasmuch 
as it gave the impression that the accused 
had to prove something less than a pre- 
ponderance of probabilities to establish 
his case All that seems to have meant 
m describing the burden of the accused as 
minor compared with that of the pro 
secution v as to contrast it with the 
heavier burden of the prosecution to 
eliminate reasonable doubts which mav 
creep in about the veracity of the pro- 
secution version There seemed to be no 
intention to reduce the burden of the ac- 
cused below what the law required On 
the other hand Bajpai, J took some pains 
to explain that the nature ol the douot 
as to the plea of the right of private 
defence which was before the Court n 
Patbhoo s case was that a doubt had 
been cast m connection with the entire 
case ’ He emphasised that it had to be 
a reasonable doubt which reacts on the 
whole case He made it clear that the 
doubt he had in mind was one whicn 
'pervades the whole case” In fact the 
learned Judge indicated that it would be 
wTong to assume that the doubt before 
the Court did not affect the ingredients 
of the offence with which the accused has 
been charged (the words used by him are 
italicized here " ' ) In other words 

the nature of the doubt contemplated or 
assumed to exist for the purposes of 
answering the question before their Lord- 
ships in that case was one which affected 
the ingredients of the offence 

111 In fact Parbhoos ca e 1911 All U 
619 « AIR 1941 All 402 (FB) was not 
concerned with the quantum of credible 
evidence in support of th» plea of the 
accused which could infect if I mav 
use that word the whole prosecution ca->c 
and stamp it with doubt even though it 
falls short of fully estabhohing the plea 
of private defence The question framed 
in Prabhoos case proceeded on the as- 
sumption that the evidence given by the 
accused was credible with regard to some 
of the circumstances proved in support of 
the plea of private defence and threw a 
reasonable doubt on an ingredient of an 
offence even if it did not establish the 
plea of private defence b\ a prepon- 
derance of probabilities The answers 
given in Parbhoos case 1941 All LJ 619 
*= AIR 1941 All 402 were based upon that 
assumption. It ma\ be mentioned here 
that in each of the two Rangoon cases 
which the majority purported to follow 
in Parbhoos case 1941 All LJ 619 = AIR 
1941 All 402 the plea of accused was quite 
substantially supported on facts In Em- 


peror v U Damapala, AIR 1937 Rang 
83 (FB) the first question framed which 
is relevant here indicated that the ex- 
ception was so well supported that the 
Court could he m doubt whether the ex- 
ception itself was proved or not In Nga 
Them v The King AIR 1941 Rang 171 
the facts found against the victim and in 
favour of the accused were quite sub- 
stantial It is in cases of this sort that 
genuine doubts arise 

112 There is a difference between a 
flimsy or fantastic plea which is to be re- 
jected altogether and a reasonable but 
incompletely proved plea which casts a 
genuine doubt on the prosecution version 
so that it indirectly succeeds Parbhoos 
case 1941 All LJ 619 = AIR 1941 All 402 
(FB) was not meant to afford any guidance 
on what reasonable doubt itself means. 
The doubt which the law contemplates is 
certainly not that of a weak or unduly 
vacillating capricious indolent drowsy 
or confused mind It must be the doubt 
of the prudent man who is assumed to 
possess the capacity to 1 separate the chaff 
from the gram It is the doubt of a 
reasonable astute and alert mind arrived 
at after due application of mind to every 
relevant circumstances of the case ap- 
pearing from the evidence 

113 I may mention here that m two 

reported cases I have tried to point out 
that Courts must reach whenever pos- 
sible definite conclusions by a careful 
analysis of the evidence and not tak? 
shelter behind a supposed uncertainty 
created by the facts appraised from a 
preconceived angle Those cases are 
Bharosa v State AIR 1965 All 417 
which was a case resulting in two deaths 
one on each side from a fight over a dis- 
puted possession of a field which ended 
in a conviction and Mangat v State AIR 
1967 All 204 where there were injuries 
on both sides but the case ended m a 
ztsm&r&isiv cn f.he Jtodvw? t . he sggre y- 

sion came Irom the side of the accused. 
I doubt whether what was laid down 
quite correctly but in rather general terms 
by the majority m Parbhoos case 1941 
All LJ 619 =* AIR 1941 All 402 (FB) has 
been really widely misunderstood If any 
case of a real misunderstanding of the law 
by a trial Court occurs it can be brought 
to the notice of this Court by appropriate 
proceedings taken by the State or by the 
comp’amant 

114 Perhaps the most important 
aspect of Parbhoos case 1941 All LJ 619 
= AIR 1941 All 402 (FB) which learned 
counsel for both sides seem to have as- 
sumed that we will see for ourselves was 
stated by Iqbal Ahmad C J, at the outset 
when it was indicated that the real ques- 
tion before the Court in that case was 
whether the evidence produced by the 
accused persons even though falling short 
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-of proving affirmatively the existence of 
the circumstances bringing the case within 
the exception pleaded by him, can be 
utilized as part of the entire evidence in 
the case for the purpose of showing that 
.a reasonable doubt exists as to his guilt ” 
The learned Chief Justice thus stated 
the prosecution’s submission on this 
question. The argument is that, unless 
the accused succeeds in proving that his 
-case comes within the exception or proviso 
pleaded by him, the evidence led by him 
must be totally discarded and the Court 
must proceed on the definite supposition 
that 'there was an entire absence of the 
"'exception’ or 'proviso’ relied upon by the 
-accused.” It seems to me that on this 
question, involving a correct interpreta- 
tion of the obligatory presumption at the 
-end of Section 105, there is no escape from 
the answer given by the majority in 
j?arbhoo's case unless the accused is to be 
denied the benefit of doubt altogether 
when he pleads an exception Any answer 
-other than the one given by the maiontv 
in Parbhoo’s case will involve a clear (Sic) 
with propositions enunciated by the 
Supreme Court in Nanavati’s case, AIR 
1962 SC 605 and Dahyabhai’s case, AIR 
1964 SC 1563 and Bhikari’s case, AIR 1966 
SC 1 discussed by me below, which neces- 
sarily mean that the whole evidence must 
determine the result. 


lawful excuse unless a justification, such 
as the exercise of a right of private 
defence, was either fully proved or its 
existence could be quite reasonably con- 
ceived on facts proved Section 103 of 
the Evidence Act was there to place the 
burden of proving special facts to sustain 
the plea of an exception upon the accused. 
There seemed, therefore, no particular 
reason for Section 105 in the Act unless 
the reasoning which appealed to the 
learned Chief Justice, that it effectively 
meets an argument based on Section 6, 
I P. C„ was present m the minds of the 
framers of Section 105 also 

116. Section 105 of the Act specifical- 
ly refers to the provisions of the Indian 
Penal Code which were before the drafts- 
man. It must be presumed that the Legis- 
lature was fully aware of Section 6, 
I. P. C. Therefore, Section 105 of the Act 
seemed necessary in order to meet a pos- 
sible construction which was not intend- 
ed In other words. Section 105 serves 
the purpose sometimes served by a pro- 
viso ( See • Maxwell’s "interpretation of 
Statutes” 11th Edn , page 156). Of course, 
it could be looked upon as analogous to 
a proviso only if we view S 6, I P C. 
and Section 105 of the Act together. It 
is certainly difficult to see the purpose of 
Section 105 of the Act unless it is viewed 
in the context of S 6, I. P. C 


115. Iqbal Ahmad, C J, in Parbhoo's 
-case, 1941 All LJ 619 = AIR 1941 All 402 
(FB) also referred to the argument of Sir 
Wazir Hasan that Section 6 of the I P. C 
provided a part of the definition of every 
-offence This section reads as follows - 

"Throughout this Code every definition 
•of an offence, every penal provision, every 
illustration of every such definition or 
penal provisions, shall be understood sub- 
ject to the exceptions contained in the 
chapter entitled "General Exceptions, 
though exceptions are not repeated in 
such definition, penal provision, or illus- 
tration " 

The learned Chief Justice held that, 
although this conception was correct, yet. 
Section 105 of the Act would become_ inef- 
fective if the further argument, built on 
it, was accepted that Section 6, I P. C., 
imposed automatically a burden of dis- 
proving the existence of exceptions upon 
the prosecution. Thus, the prosecution 
was not required to lead evidence to prove 
that an accused person was sane Even 
in the absence of any provision, such as 
Section 105 of the Act, this would be the 
position. The ordinary presumption would 
be that every individual concerned m a 
case is sane, unless and until the con- 
trary is proved, or, at least, until the vali- 
dity of the presumption is shaken. Simi- 
larly. every person inflicting an iniury on 
another would be presumed to have done 
•so with intent to cause it without any 


117. The argument that some negative 
burden may rest upon the prosecution 
seems to have been accepted by the Ad- 
vocate General by implication v/hen he 
conceded that the prosecution’s burden 
extends to eliminating doubts which may 
arise from the evidence on the record. 
Section 105 of the Act could have been 
enacted to repel the more ambitious con- 
tention, which was actually advanced in 
Parbhoo’s case by Sir Wazir Hasan and 
before us by Mr P. C Chaturvedi. that 
the prosecution must actually disprove, as 
a part of even its initial duty, all possible 
exceptions which may be set up by the 
accused because Section 6 of the I. P. C. 


annexes absence of exceptions to every 
definition of an offence At least, its 
utility and effect do not seem to extend 
further than repelling such contentions 
because all else it enacts seems already 
covered by Section 103 of the Act And, 
as we know, there is a presumption 
against redundancy. 

118. The Advocate General repeated 
the argument accepted by the minority m 
Parbhoo’s case, 1941 All LJ 619 = (AIR 
1941 All 402) (FB) that English law of Evi- 
dence and English authorities could not be 
used for interpreting the provisions pi our 
Evidence Act Learned counsel tried to 
invoke the aid of Section 2 of the Ac- He 
contended that its repeal in_ 1938 aid no 
liter the position Here again. I think w 
must apply the Mischief Rule m or e 
to appreciate the effect of the repea 
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Section 2 o! the Act It appears to me 
that the repealed section was directed 
only against rules of evidence which pre- 
vailed in this country independently ol 
statutory authority It did not prevent 
an examination of the sources upon which 
the codification contained in the Act is 
based when there is a doubt about the 
meaning of any particular provision It 
certainly did not bar the adoption of cor- 
rect canons of construction in interpreting 
the provisions of the Act 
119 The extent to which English 
authorities could be used in interpreting 
provisions of those enactments which are 
largely based on English law has been 
indicated on a number of occasions by 
Courts in this country In State of Pun- 
lab v S S Singh AIR 1961 SC 493 their 
Lordships of the Supreme Court who took 
the majority as well as the minority 
views did refer quite extensively to the 
English sources and authorities in order 
to determine the correct meaning and 
scope of some of the provisions of the Evi- 
dence Act It is true that the majority 
after referring to an argument of a 
learned counsel, based upon the supposed 
Intention of Sir James Fitzjames Stephen 
In drafting provisions of Sections 123 and 
162 of the Act observed that the learned 
counsel fairly conceded that recourse to 
extrinsic aid in interpreting the statutory 
provisions would be justified within well 
recognised limits and that primarily the 
effect of statutory provisions must be 
judged on a fair and reasonable construc- 
tion of the words used by the statute it- 
self. The majority did not however ex- 
pressly dissent from a somewhat different 
proposition stated by Subba Rao J when 
Ids Lordship said The dictionary mean- 
ings do not help to decide the content of 
the said words The content of the said 
words therefore can be gathered only 
from the history of the provisions It has 
been acknowledged generally with some 
exceptions that the Indian Evidence Act 
was intended to and did in fact consoli- 
date the English law of Evidence It has 
been often stated with justification that 
Sir James Stephen has attempted to 
crystallise the principles contained in 
Taylor's work into substantive proposi- 
tions, In case of doubt or ambiguity over 
the interpretation of any of the sections 
of the Evidence Act we can with profit 
look to the relevant English Common Law 
for ascertaining their true meaning It 
Is true that where provisions of the Act 
are dear and unambiguous no recourse 
to extrinsic matter even tf it consists of 
the sources of the codification would be 
permissible But. the position before us 
is. as already indicated that it is not pos- 
sible to fully bring out the meaning of 
Section 105 of the Act itself without re- 
ference to the principles found in the 
sources of the Act contained in English 


Law At least the aspect of Section 105 
which was raised and considered in 
Parbhoo's case made it necessary to go to 
those sources 

120 The majority of the judges decid- 
ing Parbhoo’s case did attach considera- 
ble importance to what was held by the 
House of Lords m Woolnungtons case 
1935 AC 462 (Supra) But they also ex 
amined the meanings of the words used 
m the relevant provisions of the Act to 
determine the scope of the burden of proof 
resting upon the accused under Sec 105 
of the Act The mere fact that they 
sought support from the basic principles 
laid down in Woolmingtons case 1935 
AC 462 could not make their interpreta- 
tion incorrect It only added weight to 
the view taken by their Lordships 
perhaps it would have been better to 
refer to Woolmingtons case after inter- 
preting the language used in the relevant 
provisions of the Act This however does 
not affect the correctness of the view 
taken by the majority Even Colhster J 
expressing the minority view m Par- 
bhoos case 1941 All LJ 619 “ AIR 1941 
All 402 (FB) turned to the statement of 
the law in Fosters Crown Laws' for 
discovering a possible source or basis for 
Section 105 of our Act Allsop J seems 
to have held the view that Section 2 of 
the Evidence Act (no one seems to have 
pointed out that it was repealed then) pro- 
hibited even use of English authorities 
Braund J took the view The law of 
England is one thing and the law of India 
another If one may say so with very 
great respect the erroneous assumption 
which seemed to underlie the minority 
view in Parbhoos case was that the law 
in India must be different from that in 
England on questions of burdens of proof 
of the prosecution and the accused and 
that the twain did not meet here This 
assumption seems to have stirred the judi- 
cial instinct of that great Judge of this 
Court on the Criminal side Tej Naram 
Mulla J so much that he declared it to 
be fundamentalli wrong 

121 The English lav/ on burdens of 

establishing cases in criminal tnals Is thus 
stated in Phipsons Evidence (10th Edn 
paragraph 101 pace 49) * Generally in 

criminal cases (unless otherwise directed 
by statute) the presumption of innocence 
casts cm the prosecutor the burden of pro- 
ving every ingredient of an offence even 
though negative averments be involved 
therein. Thus, in cases of murder the 
burden of proving death as a result of the 
voluntary act of the accused and malice 
on his part is on the prosecution 

And the prosecution is bound 
to negative any exception favourable to 
the defendant which is engrafted in the 
statutory description of the offence though 
not one contained in a separate clause” 
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(Vide: Roberts v. Humphreys, (1873) 8 QB 
483: R v. James, (1902) 1 KB 540, R. v. 
Audley. (1907) 1 KB 383. 

122. If this was the state of law In 
England round about 1872, as it appears 
from (1873) 8 QB 483 (supra), decided in 
1873, it will be evident why Section 105 
of our Evidence Act, passed in 1872, be- 
came necessary. Although, the exceptions 
contained in the Indian Penal Code, to 
which Section 105 of the Act refers, are 
contained in separate sections, yet. the 
result of Section 6 of the Indian Penal 
Code could well be said to be that the ex- 
ceptions were engrafted m every defini- 
tion of an offence as though they formed 
parts of each section defining an offence. 
The language of Section 6, Indian Penal 
Code is quite explicit. Therefore, Sec- 
tion 105 of the Act became necessary so 
as to make it clear that, notwithstanding 
such a statutory provision, the ordinary 
rule of English law of Evidence, that an 
exception found in a separate clause or 
section has to be established by the party 
claiming its benefit, will apply in this 
country also. In other words, as I see it. 
Section 105 of the Act was introduced not 
in order to depart from but to make our 
law conform to the norms of English law 
of evidence on the subject. 

123. The basic or primary burden of 
the prosecution is stated and explained 
again in Phipson’s Evidence (10th Ed 
paragraph 101, page 49) as follows' 

"The prosecution must prove the guilt 
of the accused and he is under no obliga- 
tion to prove his innocence. It is sufficient 
for him to raise a reasonable doubt as to 
his guilt Thus, where an act is criminal 
or the offence is more serious, if it is done 
with a particular intent, the burden of 
proving that intent, in the absence of 
statutory provision, rests throughout on 
the prosecution. If the evidence proves 
that the accused did an act the natural 
consequence of which is a certain result, 
the jury is entitled to find that the act 
was done with the intention of bringing 
about that result If on a review of all 
the evidence, they are left in doubt, then 
the prosecution have not discharged that 
burden But generally facts in confession 
and avoidance are upon him, e g.. insanity 
or diminished responsibility, and the pro- 
secution ought not to assume that 
burden”. 

124. This statement of the law in 
England seems to me to be applicable 
with equal force in this country with 
this difference that instead of the 
jury Courts generally decide questions of 
fact also here, and the plea of insanity and 
other exceptions seem to stand on the 
same footing when the ingredients of an 
offence overlap and conflict with those of 
the exceptions. 


125. The burdens of the prosecution, 
and of the accused were thus contrasted 
in Phipson's Evidence (10th Ed, para- 
graph 102 at page 50): 

"When the burden of the issue is on 
the prosecution, the case must, as we have 
seen, be proved beyond a reasonable 
doubt; though a prima facie case made 
by the prosecution and not rebutted by 
the accused may often amount to this, 
and suffice for conviction When, how- 
ever, the burden of an issue is upon the- 
accused, he is not m general, called on to 
prove it beyond a reasonable doubt or m 
default to incur a verdict of guilty, it is 
sufficient if he succeeds in proving a pre- 
ponderance of probability, for then the- 
burden is shifted to the prosecution, which 
has still to discharge its original onus 
that never shifts, i e , that of establishing 
on the whole case, guilt beyond a reason- 
able doubt”. 


The cases relied upon for this statement 
of English law were. (1942) AC 1; (1935) 
AC 462, R v. Stoodart, (1909) 25 TLR 
612; R v. Schama, (1914) 84 LJKB 396; 
(1943) KB 607; R v Cohen, (1951) 1 KB 
506, R. v. Dunbar, (1958) 1 QB 1 


126. The cases cited above in Phip- 
son’s Evidence to support the statement 
of the English law on the subiect, include 
those which deal principally with the dis- 
charge of his full burden by an accused 
(e g. 1943-1 KB 607 and 1958-1 QB 1) esta- 
blishing a "preponderance of probability” 
in his favour as well as those (eg 1935 
AC 462) which revolve round the prosecu- 
tion’s failure to discharge its burden of 
proving beyond reasonable doubt To 
avoid confusion, it is necessary to bring 
out the difference clearly not only be- 
tween the prosecution’s higher onus of 
proving its case beyond reasonable doubt 
and the lower burden of the accused to 
prove an exception by a "preponderance 
of probability” only, but also between 
a complete proof and a reasonable doubt 
as different conclusions Again, the pro- 
cess of balancing probabilities prudently, 
which is common to all cases, and the re- 
sults of that process, which may differ 
from case to case, must also be clearlv 
differentiated. 


127. While the process of balancing 
probabilities is common for all cases the 
burdens of the parties to establish their 
respective cases in a criminal trial are 
really only two in kind, the higher one of 
the prosecution to establish its case be- 
yond reasonable doubt and the lower one 
of the accused to prove his plea by a mere 
preponderance of probability As, how- 
ever, the conclusions which can emerg 
from the process of assessing evidence in- 
clude a state of reasonable doubt about 
the existence of an exception 1 pIe fJ”T 1 JL 

the accused, which necessanlv mohes 

the failure of the prosecution to discharge 
, te burden of eliminating reasonable 
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doubt when an ingredient of an offence 
becomes involved the result viewed 
from the point of view of the practical or 
actual as distinguished from the legally 
imposed burden of the accused is 
sometimes put as it is in Phipson s 
Evidence where it is stated that it is 
enough for the accused to raise a rea- 
sonable doubt as to his guilt This mode 
of describing the result of the prosecution s 
higher burden to eliminate reasonable 
doubt about the guilt of the accused has 
led to an attempt to reduce the legally 
imposed burden of proving an exception 
to the lower level of a burden of creating 
reasonable doubt only and to equate rea- 
sonable doubt with complete proof of an 
exception On the other hand the duty 
imposed by law upon the accused to prove 
the exception pleaded by him by a pre- 
ponderance of probability is sought to 
Ibe used to reduce so much the prosecu- 
tion s undeniable burden to eliminate rea- 
sonable doubt as to eliminate the accus- 
ed s right to the benefit of doubt itself 
In my opinion neither should prepon- 
derance of probability ’ be confounded with 
and reduced to the level of a reasonable 
doubt only nor can the principle of rea- 
sonable doubt be eliminated altogether in 
'a criminal trial EaJi of the two Finds 
1 of conclusion — proof of an exception by a 
preponderance of probability and reason- 
, able doubt about guilt — reflects a different 
situation As soon as a Court finds one 
of these two types of conclusion to be the 
correct one to reach in a case the other 
*is necessarily excluded 

128 The legal position of a state of 
reasonable doubt may be viewed and 
stated from two opposite angles One 
may recognise in a realistic fashion 
that although the law prescribes only 
-the higher burden of the prosecution to 
•prove its case beyond reasonable doubt 
and the accused s lower burden of prov- 
ing his plea by a preponderance of pro- 
bability only yet there is in practice 
-a still lower burden of creating reason- 
able doubt about the accused s guilt 
and that an accused can obtain an ac- 
■quittal by statisfying this lower burden 
"too in practice The objection to stating 
the law in this fashion is that it looks 
like introducing a new type of burden 
■of p-oof. although it may be said m 
■defence of such a statement of the law 
that it only recognises what is true 
Alternatively one may say that the right 
•of the accused to obtain the benefit of a 
reasonable doubt is the necessary out- 
-corre and counterpart of the prosecu- 
tions undeniable duty to establish its 
■case beyond reasonable doubt and that 
this right is available to the accused even 
if he fails to discharge his own duty to 
•prove fully the exception pleaded This 
technically more correct way of stating 
the law was indicated by Woolmingtons 
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case and adopted by the majority in 
Parbhoos case and after that by the 
Supreme Court It seems to me that so 
long as the accused’s legal duty to prove 
his plea fully as well as his equally 
clear legal right to obtain the benefit of 
reasonable doubt upon a consideration 
of the whole evidence on an ingredient 
of an offence are recognised a mere dif- 
ference of mode m describing the posi- 
tion from two different angles is an im- 
material matter of form only Even if 
the latter form appears somewhat artifi- 
cial it must be preferred after its adop- 
tion by the Supreme Court 

129 The phrase ' preponderance of 
probability used in Phipson s Evidence to 
describe the lower burden of the accused 
for proving his plea and to contrast it 
with the higher onus of the prosecution 
to prove its case beyond reasonable 
doubt has been employed for this very 
purpose by their Lordships of the Supreme 
Court as indicated below A passage was 
also cited by Mulla J in Parbhoos case 
from Woodroffe and Amir Ahs Law of 
Evidence where the term proved as 
used in Section 3 of the Act was explained 
as implying a mere preponderance of 
probability when applied to civil cases 
My learned brother Gupta has informed 
me that in the separate judgment of my 
learned brethren Broome Gupta and 
Parekh JJ the use of this expression 
was deliberately avoided as it is liable to 
be misunderstood While I respectfully 
agree that such an expression can be mis- 
understood I prefer to explain it as I 
understand it rather than avoid using it 
I find that this expression is too well 
established and recognised after the re- 
peated use by their lordships of the 
Supreme Court for Courts m this country 
to be able to eschew it now As Oak C J 
has pointed out the expression contains 
according to the Advocate General the 
only test of proof when an accused pleads 
an exception The use of this expression 
by the Supreme Court in circumstances 
indicated below could be said to be the 
main reason for this reference to a Full 
Bench This expression has also given 
rise to some differences of opinion between 
learned ludges of this Court Therefore 
it seems to me to be very necessary to ex- 
plain its meaning 

130 "Preponderance literally inter-l 
preted > means nothing more than an! 
outweighing in the process of balancing 
however slight may be the tilt of the ba-| 
lance or the preponderance I do not find 
sufficient grounds for holding that the 
word has been used in any other sense 
whenever it has been used either by our 
Supreme Court or by English Courts or 
by commentators such as Phipson or Sir 
John Woodroffe It covers every tilt or 
preponderance of the balance of probabi- 
lity whether slight or overwhelming In 
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ifact, the dividing line between a case of 
•mere "preponderance of probability” by a 
; slight tilt only of the balance of proba- 
bility and a case of reasonable doubt is 
: very thin indeed although it is there. A 
case of reasonable doubt must necessarily 
be one m which, on a balancing of pro- 
babilities, two views are possible What 
may appear to one reasonable individual 
to be a case not fully proved may appear 
to another to be so proved on a balanc- 
ing of probabilities Such a case and only 
such a case would m my opinion, be one 
of reasonable doubt A mere prepon- 
' derance of probability in favour of the 
exception pleaded by an accused would, 

, however, constitute a "complete” proof of 
the exception for the accused but a state 
of reasonable doubt would not "Com- 
plete” proof for the prosecution cannot 
fall short of elimination of reasonable 
doubt about the ingredients of an offence 
If one is clear about the meanings of the 
- terms used no misapprehensions need 
arise. 

- 131. It was contended by the Advocate 
General that the Enghsh Law had been 
misunderstood by the majority in Par- 
hhoo’s case inasmuch as Lord Sankey laid 
-down in Woolmington’s case (supra) that 
the principle of benefit of doubt was sub- 
jected to statutory exceptions It is true 
that in Woolmington’s case, the House of 
Lords was not interpreting any statutory 
•exception to the principle, described as "a 
golden thread” always to be seen 
"throughout the web of English criminal 
law”, that "it is the duty of the prosecu- 
tion to prove the prisoner’s guilt”. But, 
their Lordships were dealing with a gene- 
ral statement of the law, found in Sir 
"Michael Foster’s "Crown Law”, which had 
been repeated in different forms m 
Stephen’s "Digest of Criminal Law”, in 
Archbold’s "Criminal Pleading, Evidence, 
and Practice”, in Russel on "Crimes”, and 
in Halsbury’s "Laws of England”. This 
statement of the law resembled what is to 
be found m Section 105 of our Evidence 
Act so much that Collister, J , in Parbhoo’s 
•case, almost took the view that Sec. 105 
•of the Act was meant to reproduce it 
With great respect, I find some conflict be- 
tween this view expressed by Collister, 
-J , and a passage in an earlier part of his 
judgment where the learned Judge said 
that he could find no rule of English law 
"which exactly corresponds with the pro- 
visions of Section 105 and certain other 
■sections” The correspondence may not be 
•exact, but it was close enough to make 
Woolmington’s case, 1935 AC 462 relevant 
Moreover, a glance at (1373) 8 QB 483 
•will indicate that, when offences were 
created by statute, the burden of proving 
•exceptions was placed on the 'accused even 
in England under statutory provisions 
meant for clarifying the position In 
Woolmington’s case, however, the effect of 


Common Law rules of ordinary presump- 
tions against the accused, arising from 
proof of commission of conscious acts, on 
the principle of Benefit of Doubt was ex- 
plained This was done m the context of 
the requirement to prove mens rea, still 
conventionally spoken of as "malice afore- 
thought”, as an ingredient of the offence 
of murder in England and of a charge to 
the jury which could be vitiated by a 
misplaced emphasis Nevertheless, the 
principles stated and explained there were 
general and basic 


132. Section 105 of the Act is leally a 
part of a general statement of principles 
derived from English Common Law rules 
such as those considered in Woolmington’s 
case It does not contain a statutory ex- 
ception to any general principle It lays 
down general rules for cases m which ac- 
cused plead exceptions It merely codi- 
fies, m careful and concise language, cer- 
tain general rules of presumptions and 
burdens of proof for such cases, iust as 
Sir Michael Foster attempted to state them 
m a somewhat different language The 
view taken by Lord Sankey about such 
statements of the rules found m English 
law was "Rather do I think they simply 
refer to stages in the trial of a case” In 
other words, they are more akin to rules 
of pleading than to rules determining 
quantum of proof Lord Sankey pointed 
out that rules of Evidence found in earlier 
cases and statements of law are confused. 
He observed - "It was onlv later that 
Courts began to discuss such things as pre- 
sumption and onus” He also said "The 
word onus is used indifferently throughout 
the books, sometimes meaning the next 
move or next step in the process of pro- 
ving and sometimes the conclusion.” 
When Lord Sankey referred to a "statu- 
tory exception”, he did not mean such 
general propositions or principles only, 
lying partly in the region of rules of 
pleading and partly of rules of evidence, 
which were enacted m Section 105 of the 
Act What was meant by Lord Sankey, 
when he spoke of a "statutory exception”, 
was a real exception to the general prin- 
ciple of a full burden of proof upon the 
prosecution Such an exception, which 
constitutes a departure from the general 
principle, was considered in (1943) 1 KB 
607 where a statutorv presumption of cor- 
rupt motive arose, "unless the contrary is 
proved”, from a receipt by the accused of 
a gift or other consideration from a con- 
tractor This presumption relieved the 
prosecution of a part of its duty But, 
Section 105 of the Act has no such object 
or effect 


133. If there could be any doubt whe- 
ther Section 105 conflicts with or subjects 
the general principle contained m 
tion 101 of .the Act to an .exception, so as 
to diminish the prosecutions burden ot 
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proof the very definite pronouncement of 
our Supreme Court m AIR 1962 SC 605 
has cleared it completely It was held 
there The alleged conflict between the 
general burden which lies on the prosecu- 
tion and the special burden imposed on the 
accused under Section 105 of the Evidence 
Act is more imaginary than real Indeed 
there is no conflict at all ” Woolmmgton s 
case was used here to show identity of 
principles applied between our law and 
English law in cases in which exceptions 
are pleaded Hence the Supreme Court 
declared that the law in India was the 
same as that m England on the general 
principles found m Woolmmgton s case 
134 Cases dealing with a real statu- 
tory exception which does modify the 
operation of the principle that the pro- 
secution must prove all the ingredients 
of the offence with which the accused is 
charged do not help us in interpreting 
S 105 of the Act For example in AIR 
1960 SC 7 the character of a presumption 
of guilt under Sec 5 of the Prevention 
of Corruption Act (1947) from proof of 
certain facts ’ unless the contrary is 
proved’ was considered It was held there 
that the exception laid down by statute 
was ' a complete departure from the esta- 
blished principle of criminal jurisprudence 
that the burden always lies upon the pro- 
secution to prove all the ingredients of 
the offence charged and that the burden 
never shifts on to the accused to disprove 
his guilt AIR 1966 SC 1762 is also a 
case of a presumption under Section 4 of 
Prevention of Corruption Act where the 
accused was obliged after proof by the 
pro-ecution of facts sufficient to raise the 
presumption to disprove his guilt by 
leading evidence which could by a pre- 
ponderance of probabilities establish the 
defence case These are cases of presump- 
tions of guilt or of true statutory excep- 
tions to the principle of a full burden of 
proof upon the prosecution 

135 In AIR 1966 SC 1 it was held 
that even in a case where insanity is 
pleaded the accused would be entitled to 
an acquittal if a doubt is created by any 
evidence in the case on the auestion whe- 
ther the accused had the required mens 
rea when he committed the offence Such 
a doubt was held to capable of shaking the 
prosecution case on an ingredient of the 
offence with which the accused is charg- 
ed It w as also pointed out that this was 
very different from saying that the pro- 
secution must also establish the sanity of 
the accused despite Section 105 of the 
Act The last mentioned observation could 
be reconciled with the principle stated 
first only by adopting the majority view 
In Parbhoo s case which w as that the pro- 
secution was not called upon to discharge 
Initially any burden of eliminating the ex- 
ception although in order to satisfy its 
tmshifting stable burden, it had to remove 


doubts introduced in the course of trial, 
about the ingredients of the offence The 
whole evidence was examined including 
the accused s previous acts and conduct, 
to overcome possible doubts Therefore, 
this case does not conflict with the majo- 
rity view m Farbhoo’s case 

136 In AIR 1966 SC 97 the Supreme 
Court, after citing Woolmington’s case 
held The principle of common law is 
part of the criminal law of the country 
That is not to say that if an exception is 
pleaded by an accused person, he is not 
required to justify his plea but the degree 
and character of proof which the accused 
is expected to support his plea cannot be 
equated with the degree and character of 
proof expected from the prosecution which 
is required to prove its case ’ Here the 
Supreme Court was really contrasting the 
lower degree of proof required from the 
accused for fully establishing the excep- 
tion pleaded by a preponderance of pro- 
babilities just like the burden of a party 
in civil litigation with the heavier special 
burden resting upon the prosecution in a 
criminal case to prove its case beyond 
reasonable doubt This was a case in 
which the accused having completely 
justified his plea of protection, under the 
ninth exception contained m Section 499, 
in a prosecution for defamation was ac- 
quitted As I have already explained the 
majority view in Parbhoo s case where 
quite a different problem was before this 
Court also was that the accused could 
fully establish the exception pleaded by a 

preponderance of probability ” The 
Supreme Court in holding here that as 
soon as the preponderance of probability 
is proved the burden shifts to the pro- 
secution which has still to discharge its 
original onus’ evidently took the view, 
also expressed by the majority in Par- 
bhoo s case 1941 All LJ 619 = AIR 1941 
All 402 (FB) that Section 105 deals with 
the shifting burden and Section 101 with 
the stable burden. This was not a case 
of an equipoised balance of probabilities 
Nor was it a case where the prosecution 
version, although not improbable was yet 
faced with a genuine or senous doubt In 
this case the Supreme Court did not 
really have the problem before it which 
was before this Court in parbhoo’s case 
1941 All LJ 619 = AIR 1941 All 402 (FB) 

I therefore find no conflict whatsoever 
between what was held here by the 
Supreme Court and the majority view in 
Parbhoo s case 1941 All LJ 619 ■=■ AIR 
1941 All 402 (FB) On the other hand in 
my estimation, the views expressed by 
the Supreme Court in this case give con- 
siderable support either directly or In- 
directly to the majority view in Par- 
bhoo s case 1941 All LJ 619 ■= AIR 1941 
All 402 (FB) 

137 AIR 1968 SC 702 was another 
case in which the Supreme Court held 
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that a party which had pleaded an excep- 
tion (this was a case of private defence) 
must succeed due to a demonstration of 
"preponderance of probabilities” in favour 
of its version that right to possession of 
property was being vindicated legitimately 
by it. I find no statement of the law in 
this case also by their Lordships of the 
Supreme Court which either expressly or 
impliedly overrules or conflicts with the 
majority view of this Court in Parbhoo’s 
case. 

138. In AIR 1964 SC 1563 where the 
plea of insanity of an accused was reject- 
ed their Lordships of the Supreme Court 
practically held what was held by the 
majority in Parbhoo’s case Several of 
the very propositions laid down by the 
majority in Parbhoo’s case, 1941 All LJ 
619 = AIR 1941 All 402 (FB) were ex- 
pressed here by the Supreme Court in a 
somewhat different language. It was 
very explicitly held here that even if the 
accused does not succeed in discharging 
the burden of proving the exception 
pleaded, he will be entitled to an acquittal 
if he is able, with the help of all the 
material on the record, from whichever 
side it may have come, to show that there 
is a prudent man’s "reasonable doubt as 
regards one or other of the necessary in- 
gredients of the offence itself” 

139. I may, however, observe that one 
question, which was raised and consider- 
ed both by the majority and minority of 
the judges of this Court, in Parbhoo’s 
case, 1941 All LJ 619 = AIR 1941 All 402 
(FB) has not engaged the attention of the 
Supreme Court so far because it does not 
appear to have been raised in any case 
there. That question is whether the pre- 
sumption under the last part of Sec. 105, 
which is obligatory upon a Court, is not 
removed as soon as any credible evidence 
in support of the plea comes on the record 
This presumption imposes a duty upon the 
Court which differs very much from the 
burden of the accused, contained in the 
first part of Section 105, to prove his plea 
Unless the hands of the Court are freed 
from any supposed grip or hold of this 
presumption, by lifting it as soon as any 
credible evidence comes on record in sup- 
port of *he exception pleaded by the ac- 
cused, the Court would not be in a posi- 
tion to view the evidence as a whole and 
give the benefit of doubt to the accused. 
The presumption would then operate 
practically as a rule of exclusion of evi- 
dence. It would, in that case, act as a 
genuine statutory exception snapping the 
golden thread of Anglo-Saxon Jurispru- 
dence which we have adopted as our own. 

I4(h The crux of the problem of con- 
struction of Section 105 before this Court 
in Parbhoo’s case lay in determining the 
true scope of the last few words of Sec- 


Uon 105: "The Court shall presume the 
absence of such circumstances” That 
problem is again before us. The deci- 
sions of the Supreme Court, particularly 
those in Nanavati’s case (supra) and in 
Dahyabhai’s case (supra), go a long way 
in enabling us to resolve the difficulty in 
the same way as the majority solved it in 
Parbhoo's case I say so because the 
Supreme Court has held that, Section 105 
does not limit or conflict with Section 101; 
that the accused would get the benefit of 
doubt even if he fails to prove his plea 
by a "preponderance of probability” but 
succeeds in casting a doubt on the pro- 
secution version relating to an ingredient 
of an offence; that, the hands of the Court 
are not tied so that it is not legally bound 
to convict, even if the accused fails to dis- 
charge his burden fully but succeeds in 
raising a reasonable doubt (See: Dahya- 
bhai’s case, AIR 1964 SC 1563 at p 1568) 
about his intent in committing the alleged 
offence; that, the general law on the ques- 
tion of the fixed or primary burden of the 
prosecution, which lasts till the end of the 
trial and is not curtailed by Section 105, 
is the same in India as it is in England. 
These propositions can only hold good if 
the same meaning is given to the duty 
imposed by the obligatory presumption 
unon the Court, as contrasted with the 
burden of the accused, which the majority 
of learned Judges of this Court gave to it 
in Parbhoo’s case, 1941 All LJ 619 = AIR 
1941 All 402 (FB) 

141. There are, however, two passages, 
one in Nanavati’s case, (AIR 1962 SC 605 
at pp 616 to 617) and the other in Dahya- 
bhai’s case, (AIR 1964 SC 1563 at p 1567) 
which have been quoted fully by my 
learned brother D S Mathur, J , and the 
first partly by my learned brother 
Mukerjee, J. also, on the strength of which 
it could be urged that the significance of 
the obligatory presumption, contained in 
the last part of Section 105, has also been 
considered and pronounced upon by their 
Lordships of the Supreme Court After 
having examined these passages very 
carefully in the context in which they 
occur, it seems to me that the Supreme 
Court was not interpreting, in either of 
these two cases, the last part of Sec. 105 
separately and as contrasted or compared 
with the first part of it. Although, the 
scope or the hold of the obligatory pre- 
sumption on the Court under the last part 
of Section 105 or the situation in which 
it must be lifted by the Court_ has not 
been specifically or directly considered in 
these cases, yet, it is evident that_ the 
Supreme Court clearly expressed views 
which necessarily mean that the obliga- 
tory presumption is lifted when there is 
sufficient material on record to justify 
giving the benefit of a reasonable doubt 
to an accused even if the accused has fail- 
ed to discharge his own burden of prov- 
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ing an exception by a preponderance of 
probabilities 

142 Another difficulty in the way of 
accepting the correctness of the majority 
view m Parbhoo s case is said to anse from 
the three-fold division of po-sible situa- 
tions made by the Supreme Court in 
Nanavati s case AIR 1962 SC 605 at 
p 617 We are not concerned here at all 
with the first category of cases which do 
not really require the proof of a statutory 
exception by the accused but demand from 
him a disproof of ingredients of an offence 
which are deemed to be established on 
proof of certain facts justifying the rais- 
ing of a statutory presumption (eg Sec- 
tions 4 and 5 of the Prevention of Corrup- 
tion Act) In the second and third types 
of cases the accused is required to bring 
his case within the exception pleaded by 
him The question arises whether in 
these cases the accused becomes entitled 
to acquittal when he proves facts or cir- 
cumstances raising genuine doubts or pro- 
viding reasons to believe that the excep- 
tion may exist even though not fully pro- 
ved The Supreme Court was not con- 
sidering the right of private defence speci- 
fically here and did not put it in the se- 
cond category of cases But dealing with 
the plea of an accident m the doing of a 
lawful act in a lawful manner cohered by 
the exception found in Section 80 I P C 
it held that the accused could by proving 
onlv some of the facts necessary to esta- 
blish the exception to the offence of 
culpable homicide negative the offence or 
throw a reasonable doubt about the ' in- 
tention or the requisite state of mind 
which is the essence of the offence In 
other words whenever the facts proved 
throw the prosecution case into a state of 
doubt on intention or the requisite of 
state of mind the ingredients of the of- 
fence are affected 


143 Eyery offence against which a plea 
of pnyate defence can be taken requires 
a state of mind or mens rea on the part 
of the accused to be proved by the pro- 
secution. This is usually gathered by cir- 
cumstances raising a presumption about 
the intention. The defence may give some 
evidence pointing rn another direction 
This may actually negatiye mens rea as 
was the case in Amjad Khan v The State 
AIR 1952 SC 165 where the Supreme 
Court pointed out that a reasonable ap- 
prehension of death or gneyous hurt may 
justify killing in exercise of a right of pri- 
vate defence e\en before an actual attack 
on a per-on had commenced In some 
cases the defence ma' while falling short 
of negativing mens rea be only able to 
shoyy that Its existence has become doubt- 
ful In such cases according to the view 
of the majority in Parbhoo s case the ac- 
cused would be entitled to an acquittal 
because the prosecution has failed to dis- 


charge its special burden of eliminating, 
doubts The accused may have failed to- 
prove his plea but he gets a benefit yvhich 
whether it is called the benefit of the ex- 
ception pleaded or of doubt on the whole- 
case is available to him only because he 
has succeeded in throwing the existence 
of an ingredient of the offence into the re- 
gion of reasonable doubt To constitute 
any offence under the I P C there is a 
mens rea which makes the action com- 
plained of criminal or culpable In Shiv 
Ram v State AIR 1965 All 196 at p 199 
I held with regard to mens rea If the 
doctrine of mens rea is as it no doubt is,, 
elaborately and carefully attempted to be 
incorporated throughout the provisions of 
the Indian Penal Code I do not think that 
this truth is expressed felicitously at alt 
by saying that the doctrine does not apply 
to offences against the Indian penal 
Code I also held there (at page 201) 
In applying this fundamental doctrine of 
our criminal jurisprudence to an offence 
defined by a statute when it is applica- 
ble as it is to all offences under the Indian 
Penal Code one has to assume that there 
is a mens rea for the offence and then to- 
proceed by scanning the words of the 
statute to discover it To those views I 
still adhere 

144 The doctrine of mens rea is not 
abstruse The principle is stated in the 
maxim * actus non facit reum nisi mens 
sit rea or an act does not make one 
guilty unless the mind is also guilty I» 
AIR 1947 PC 135 at p 139 the Privy 
Council adopted the rule with regard to 
an alleged violation of Rule 81 (2) of 
Defence of India Rules that unless the 
statute either clearly or by necessary im- 
plication rules out mens rea as a consti- 
tuent part of a crime a defendant should 
not be found guilty of an offence against 
the criminal law unless he has got a guilty 
mind In other words it Is presumed to 
exist within or may be impliedly annex- 
ed to even a statutory definition of an of- 
fence unless the definition is in terms^ 
which necessarily exclude it 

145 A guilty mind standing by itself,, 
is not punishable under the law although,, 
as Dr Johnson’s judgment on the actor 
Gamck yvho said that he felt like a mur- 
derer when acting Richard III — that he 
should be hanged each time he acted 
Richard III — implied it may be morally 
reprehensible Mens rea as a ’state of 
mind becomes a part of a legally punish- 
able offence only when it produces harm- 
ful results It is manifested by intent 
actual or presumed gathered from acts or 
omissions which flow from it It includes 
more than an immediate intent to injure 
It partly embraces what falls under 
motive As Paton points out f Text book 
of Jurisprudence ’ 3rd Ed p 275) the dis- 
tinction between intention and motive is 
not always so precise as may a^’Kiar at 
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first sight. Even if the distinction made 
in Salmond’s jurisprudence (12th Ed 
p 372), between motive as the cause or 
the "ulterior object”, which lies behind, 
and the immediate intention, which ac- 
companies an act, is accepted, it is clear 
from Salmond’s own explanation of mens 
rea as a basis of a criminal liability (See: 
Salmond’s jurisprudence 12th Ex p 366), 
that wrong motivation overlaps mens rea 
"A man is responsible”, wrote Salmond, 
"not for his acts m themselves but for his 
acts coupled with the mens rea or the 
guilty mind with which he does them” 
The guilty mind is not only exhibited or 
proved by the immediate intent to injure 
but also by what may be called an "ul- 
terior intention” actuating the action 


146. Investigation into the nature of 
intent, both immediate and ulterior or 
underlying, is carried out m cases of 
insanity as well as of accident An insane 
person may form the immediate intention 
to attack another person due to a delu- 
sion that he was about to be attacked by 
that other person If he had an imme- 
diate intention to kill due to such a delu- 
sion his incapacity to see facts as they 
actually are and to realise that what he 
was doing was wrong can only appear, if 
at all, from evidence other than that of 
his intention to injure The pleas of ac- 
cident as well as of grave and sudden 
provocation were repelled in Nanavati’s 
case, AIR 1962 SC 605 (Supra) by ex- 
amining facts showing an ulterior or 
prior intention proved by deliberate pre- 
paration In Dahyabhai’s case, AIR -1964 
SC 1563 (Supra) and Bhikaris case, AIR 
1966 SC 1 (Supra) the alleged incapacity 
of the accused for mens rea was disbeliev- 
ed by investigating "all circumstances 
which preceded, attended, and followed 
the crime,” including previous acts and 
conduct of the accused, indicating a deli- 
berately formed legally punishable inten- 
tion 


147. If the ingredients of an offeno 
can be affected in cases of alleged msa 
nity and accident by reasonable doubt 
entertained about the motivation or abou 
the totality of facts affecting intention a 
the tune of commission of the allege' 
crime, I do not see why they cannot b 
similarly affected by findings of reason 
able doubt on the question of the rea 
intent in causing injuries m the course o 
an alleged exercise of a right of privat 
etence. The ingredients of each of thes 
necessarily overlap and colhd 
n the ingredients of the offence Men 
ea cannot simultaneously be present ani 
sent Initially, the prosecution ca; 
.. v ° t } Proof of the actus coupled wit! 
tne obligatory presumption at the end o 
l 10 ? But, an incompletely esta 

Wished plea will remove the initial pre 
umphon and can — not must — cast a rea 


sonable doubt on the existence of mens 
lea which the prosecution must dispel to 
succeed In most cases ot alleged exercise 
of a right of private defence it is not dif- 
ficult to arrive at a definite finding whe- 
ther _ the right existed or not In a 
genuine case of an exercise of the right 
of private defence, the primary intention 
is to protect from injury and the intent 
to injure the aggressor is as much second- 
ary and consequential as the injuries 
themselves Presence or absence of mens 
rea will be determined in such cases by 
the real or ulterior or primary intent If 
that intent is to protect and defend, the 
consequential intention to injure wilL 
not make the act criminal We cannot 
confine our attention to the immediate 
or consequential intent and forget the 
real mtent tor determining mens rea. 

148. There seems to me to be no need, 
to distinguish between the wrongful- 
ness or guilt of the mind and of the act 
in a case where a right of private defence 
is pleaded because the two must go to- 
gether in such a case It is true that 
causing of injury during the lawful ex- 
ercise of a right of private defence is 
authorised by law just as an executioner 
is permitted to hang a condemned man 
in the discharge of his duty In Keny’s 
"Outlines of Criminal Law” (16th ed at 
p 21) we find "One who had duly ex- 
ecuted a condemned criminal had effected 
a homicide which was justifiable, his own 
innocence of crime stood really on the 
basis that the actus was not forbidden 1 
(and therefore, not reus), but it could 
equally well be established by the plea 
that he had done nothing wicked nor im- 
moral and therefore, had displayed no 
mens rea”. The actus stands on a separate 
footing only m exceptional cases In» 
cases of strict statutory liability the actus 
is punishable without the need to prove 
any mens rea and the only issue to be 
decided is whether the actus reus is pro- 
ved In a case where a right of private 
defence is set up the actus cannot be 
wrongful or rightful independently of the 
existence or absence of mens rea, as ex- 
plained above Both intention behind as 
well voluntariness m the commission of 
acts cannot, I believe, be viewed apart 
from the whole set of circumstances which 
produce them If injuries are shown to 
have been caused under the compulsion of 
events necessitating acts of private de- 
fence, or, it is doubtful whether they were 
so caused, it seems to me that belief in- 
the existence of mens rea, which is an 
essential ingredient of the offence, is 
bound to be shaken. 

149. I may also observe that the Ad- 
vocate General conceded that possession of 
property may be an essential part of a 
particular prosecution case which the pro- 
secution will have to prove in establish- 
ing the ingredients of an offence Here, 



176 

the prosecution case will presumably in- 
clude a charge for criminal trespass under 
Section 441 I P C which requires a very 
dearly specified intention. And it Is 
likely that there will be counter cases m 
•which each side will claim a right to 
defend property and person A definite 
finding on possession, which is usually not 
difficult decides the fate of the case of 
each side ro such situations In very ex- 
ceptional cases however it may not be 
possible to determine which side was in 
possession and which meant to disturb it 
Similarly there may be exceptional cases 
•where although no right to possess pro- 
pert\ mai be involved it may not be re- 
asonably possible to decide which side had 
the primary aggressive intent and which 
side had the right and primary intent to 
defend I therefore hold that cases in 
i hich the plea of private defence is taken 
would fall in the third category of cases 
classified by the Supreme Court in Nana- 
vatis case (Supra) so that the pica even 
if not fully proved may when supported 
by sufficient evidence make the prosecu- 
tion case doubtful on an essential ingre- 
dient of the offence 

150 The views expressed by the 
Supreme Court and the propositions stated 
by the majority of judges of this Court in 
Parbhoo s case 1941 All LJ 619 = AIR 
1941 All 402 (FB) will not even appear to 
be inconsistent in any way if the factual 
context and assumptions on which each 
•view rests are kept in mind It has been 
rightly pointed out by Dr A L Goodhart 
in a very elaborate essay on Determining 
the Ratio Decidendi of a case (See 

Jurisprudence m Action 1953 Essays 
published by the Association of the Bar of 
New York) that the principle of a case is 
determined by taking into account the 
facts treated by the Judge as material and 
his decision as based thereon The only 
criticism of this method found in 
Salmond s Jurisprudence (12th ed p 181) 
is that Courts Ml their quest for the rule 
which the judge thought himself to be ap- 
plying tend to ignore it in practice But 
it was stated there any such rule must 
be evaluated m the light of facts consi- 
dered by the Court to be material Our 
Supreme Court certainly adopted the 
method in Andhra Sugars Ltd. v State of 
Andh Pra AIR 1968 SC 599 at p 606 
when it held that a passage m a previous 
decision, which appeared to lay down a 
rule must be read with the facts of the 
case If this method is followed no con- 
flict whatsoever between anything laid 
down by the Supreme Court and what was 
"held by the majority in Parbhoo s case 
wall even seem to anse 

151 I may now refer to an argument 
advanced by Mr P C Chaturvedi the 
Teamed counsel for the accused relying 
-on AIR 1943 PC 211 It was contended 
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that the optional presumption arising 
under Section 114 Illustration (a) which 
can be rebutted by merely offering a rea- 
sonable explanation such as the accused 
may give in his statement under bee 342 
of the Criminal Procedure Code account- 
ing for recent possession of stolen goods, 
results In a situation which is exactly 
similar to that which arises from the obli- 
gatory presumption under the last part 
of Section 105 of the Act after the optional 
presumption has been raised The sub- 
mission was that the obligatory presump- 
tion can also be similarly rebutted by a 
reasonable explanation The flaw m this 
argument is that the particular optional 
presumption under S 114 of the Act is a 
conditional presumption which will not 
arise at all if there is a reasonable ex- 
planation whereas the rebuttable obliga- 
tory presumption under S 105 operates 
always and invariably at the outset and 
is removed only by proof of some circum- 
stance or circumstances and not by a 
plausible explanation only The condi- 
tional presumption under Section 114 
when raised goes the whole length of 
proving the guilt of the accused The gap 
it will cover when raised is either of 
proof of intention in removing property or 
of proof of knowledge of the stolen 
character of goods Where the explanation 
is accepted the optional presumption is 
not raised at all and the prosecution will 
fail on the ground that an ingredient of 
the offence charged has not been proved 
On the other hand the accused may be 
convicted even if the obligatory presump- 
tion under the last part of Section 105 of 
the Act is removed The learned counsel 
for the accused also erroneously assumed 
in putting forward this argument th * 
the accused must be deemed to hav v< „,'i 
charged his onus of proving an >uia ' 
as soon as the lmtial obligatory 
tion at the end of S 105 m'ltfl 
ever the conditional optional 
tion under S 114 can be used t< 

Aow flanuor presumptions aVifer in func- 
tion and application. 

152 The common factor which opera- 
tes in using a presumption whether op- 
tional or obligatory is the prudence and 
reasonableness which the Court is 
expected to employ This is not defined 
by any provision dealing wi*V harden 
of proof or a presumption a t jugh the 
illustrations given in Section 1 !■* ndicate 
what it requires It Is only broadly defin- 
ed by Section 3 of the Act It covers a 
proof by preponderance of probability 
where this is enough and, in a criminal 
trial al«o the higher degree of proof bv 
eliminating reasonable doubt which the 
prosecution must provide 

153 Even a literal interpretation of the 
first part of Section 105 could indicate 
that the burden of proving the existence 
of circumstances bringing the case within’' 
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— Article 20 (2) not attracted — See 
Defence of India (Part XII A Gold Control) 
Rules (1962) Rule 126-L (16) (aa) 

Andh Pra 199 T (C N 44) 

Art 20 (3) — Court directing a person 

to give his specimen signature and hand 
waiting — Do^s not amount to testimonial 
compulsion offending Article 20 (3) — 
(Point conceded in view of AIR 1961 SC 
1808) Mad 254 B (C N 53) 

Arts 21 22 352 (I) 359 (1) — Defence 

of India (Part XII A Gold Control) Rules 
(1962) Rule 126P (2) and (4) — Person 
charged with offence under Rule 126 P (2) 

— Cannot take recourse to Court during 
period of emergency even if his rights under 
Article 21 are infringed 

Andh Pra 199 C (C N 44) 
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Constitution of India (contd.) 

Art. 22 — See Constitution of India, 

Article 21 Andh Pra 199 C (C N 44) 

Art 141 — Question neither raised nor 

discussed in Supreme Court judgment — 
Principle of binding nature cannot be de- 
duced by implication — (Civil P C. (1908, 
Preamble — Precedents — Supreme Court 
decision) 

Delhi 213 A (C N 46) (FB) 


-Art. 226 


Conviction and sentence 
before court-martial — Habeas Corpus peti- 
tion — Court need not m every case call 
for the record to examine legality of con- 
viction — Proceedings, however, not enti- 
rely immune from court’s scrutiny — Writ 
not issued for examining mere errors of pro- 
cedure — Provision under Rule 15 of the 
Air Force Rules, one of procedure — Non- 
compliance not affecting jurisdiction will not 
vitiate trial and ultimate conviction — - Pray- 
er disallowed (Criminal P C (1898), Sec- 
tion 491) — (Air Force Act (1950), Sec. 189 

— Air Force Rules, 1950, Rule 15) 

Delhi 213 B (C N 46) (FB) 

Art 226 — Habeas Corpus — Petition 

may be by a person other than the pnsoner 

— (Criminal P C (1898), Section 491) 

Delhi 213 C (C N 46) (FB) 

Art. 226 — Certiorari — Petition if can 

be moved by person not directly affected 
or aggrieved by order (Quaere) 

Delhi 213 E (C N 46) (FB) 
Art 226 — Quo Warranto — Requisi- 
tes for the issue of — Office of Public Pro- 
secutor is a public office — Importance of 
the office stated — (Criminal P. C. (1898), 
Sections 4 (1) (t) and 493) 

Mad 241 A (C N 52) 


Art. 226 — Rule prescribing procedure 

for appointment of Public Prosecutor — 
Rules framed in exercise of power under 
Articles 227 and 309 of Constitution — 
Contravention fatal to appointment — On 
facts, held, Government had appointed a 
person as public prosecutor not nominated 
by the Collector — Order of appointment 
quashed — ■ Mandamus to act upon nomina- 
tion sent by Collector and appoint the writ 
petitioner accordingly refused — Govern- 
ment is not bound to accept nomination sent 
by Collector — See High Court Rules and 
Orders — Madras High Court Criminal 
Rules of Practice and Circular Order, 1958, 
R. 45 Mad 241 B (C N 52) 

Art 227 — See High Court Rules and 

Orders — Madras High Court Criminal 
Rules of Practice and Circular Orders (1958), 
R. 45 Mad 241 B (C N 52) 

Art. 228 — Validity of rules — Ques- 
tion whether rules relating not only to bul- 
lion but also to other lands of gold includ- 
ing manufactured ornaments, are ultra vires 
Section 3 (2) (33) of Act — Question does 
not relate to interpretation of Constitution 
and therefore, cannot come within provisions 
of Article 228 of Constitution — See Defence 


Constitution of India (contd.) 

of India Act (1962), Section 3 (2) (33) 

Cal 282 C (C N 61) 
Art. 228 — Question of fact — It can- 
not be considered under Article 228 

Cal 282 E (C N 61) 

-Art. 245 — Constitutional validity — 

The Act and rules contemplate delegation of 
power — Neither Act nor rules exceed limits 
of delegation of power — See Defence of 
India Act (1962), Preamble 

Cal 282 A (C N 61) 

-Art 309 — See High Court Rules and 

Orders - — Madras High Court Criminal 
Rules of Practice and Circular Orders (1958), 
R 45 Mad 241 B (C N 52) 

Arts 352, 353 — "Grave emergency' 

— Meaning of — Meaning is sufficiently 

explained in Article 352 — Emergency 
should be such that thereby security of 
India or any part thereof is threatened by 
war or external aggression or internal distur- 
bance Cal 282 D (C N 61) 

Art 352 (1) — See Constitution of 

India, Article 21 

Andh Pra 199 C (C N 44) 
Art 353 — Grave emergency • — • Mean- 
ing of — Meaning is sufficiently explained in 
Art. 352 — Emergency should be such that 
thereby security of India or any part there- 
of is threatened by war or external aggres- 
sion or internal disturbance — See Consti- 
tution of India, Art 352 

Cal 282 D (C N 61) 

Art 359 (1) — See Constitution of 

India, Art 21. 

Andh Pra 199 C (C N 44) 
Contempt of Courts Act (32 of 1952) 

S 1 — Contempt — - What amounts to 

— Kinds of Bom 183 A (C N 41) 

-S. 4 ■ — Apology — Belated apology — 

Weight to be given 

Bom 183 B (C N 41) 

S. 4 — Punishment — Discretion of 

Court — Quantum of punishment 

Bom 183 C (C I 41) 
Criminal Procedure Code (5 of 1898) 

S 4 (1) (t) — Quo Warranto — Requi- 
sites for the issue of ■ — Office of Public 
Prosecutor is a public office — Importance 
of the office stated — See Constitution of 
India, Article 226 

Mad 241 A (C N 52) 

S 5 — Summary trial — Sentence of 

imprisonment not exceeding three months 
under Section 262 (2) — Applies only to 
offences under Section 260 and not to of- 
fences under any special enactment — See 
Defence of India (Part XII-A Gold Control) 
Rules (1962), Rule 126 (p) (4) read with 
126 (p) (2) Andh Pra 199 D (C N 44) 
S 94 — Word “thing” refers to physi- 
cal or material object — Summons for pur- 
pose of taking specimen signature or hand- 
writing is not for production of any docu- 
ment or thing Mad 254 A (C N 53) 

Ss 112, 118, 119 and 117 — Issue of 

notice under Section 112 on information by' 
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Criminal P C (contd ) 

police Order under Section 11S not pos 

sible on information — Magistrate must efts 
charge notice — Magistrate calling fresh in 
formation from police and issuing second 
„ot,ce - Illegal Mjf „ 92 (c N e4) 

S 117 — Issue of notice under Sec 

tion 112 on information by police — Order 
under Section 118 not possible on inform a 
tion — Magistrate must discharge notice — 
Magistrate calling fresh information from 
police and issuing second notice — Illegal 

— See Criminal P C (1898) Section 112 

Mys 292 (C N 64; 

S 118 — Issue of notice under Sec 

tion 112 on information by police — Order 
under Section 118 not possible on mforma 
tjon — Magistrate must discharge notice — 
Magistrate calling fresh information from 
police and issuing second notice — Illegal 

— See Criminal P C (1898) Section 112 

Mys 292 (C N 64) 
— S 119 — Issue of notice under Seo- 
tion 112 on information by police — Order 
under Section 118 not possible on mforma 
tion • — Magistrate must discharge notice — 
Magistrate calling fresh information from 
police and issuing second notice — Illegal 

— See Criminal P C (1898) Section 112 

Mys 292 (C N 64) 
Ss 145 (4) First Proviso (9) and 546 

— Summoning of witnesses — Power of 
Magistrate is discretionary — Provisions of 
sub sections (4) (9) of Section 145 and Sec- 
tion 540 — Interpretation — Provisions ore 
mutual!} exclusive — AIR 1961 Punj 187 
and AIR 1958 On 79 and AIR 1966 On 
170 and AIR 1959 All 763 Dissented from 

J & k 230 (C N 49) 

S 148 (1) — Reference of dispute to 

Civil Court — In judging whether Maga- 
trate had sufficient ground what has to bo 
seen is substance and not form of order of 
reference — Order disclosing that Maps- 
rate found it difficult to decide on ouestion 
of possession — Held it could not be said 
that order of reference was incompetent 

All 193 A (C N 42) 

S 146 (1 B) and (1 D) — Order under 

Section 146 (1 B) passed after adopting find 
ing of Civil Court on question of possession 
referred to it — It is no more open to party 
to assail order of reference to Civil Court 

All 193 B (C N 42) 

Ss 146 (1 B) (I D) and 439 — Order 

of Magistrate under Section 146 (I B) — 
It cannot be set aside in revision AIR 1963 
Fat 243 (FB) held impliedly overruled by 
AIR 1966 SC 1888 

All 193 C (C N 42) 

S 164 — See Evidence Act (1 of 1872) 

Sfction 73 Mad 254 C (C N 53) 

S 173 — See Evidence Act (1 of 1872) 

S 73 Mad 254 C (C N 53) 

S 185 (1) and (2) — Fields of const 

deration under sub-section (1) and sub-sec 
tion (2) axe different — Grounds of earlier 


Criminal P C (contd) 
commencement and of general convenience 
can be considered in case falling under sub 
section (I) — Presence of additional accused 
in one proceeding has no bearing — (Civil 
P C (1908) Pre — Interpretation of Sta 
tutes — Redundancy to be ruled out) 

Cal 208 (C N 45 A) 

S 257 — Report of Public Analyst — 

Correctness — Mode of proof — Accused 
has no nght to summon public analyst as 
defence witness — Court can however sum- 
mon him under Section 540 Cr P C - 
See Prevention of Food Adulteration Act 
(1954) S 13 Delhi 227 (C N 48) 

S 260 — Summary trial — Sentence 

of imprisonment not exceeding three months 
under Section 262 (2) — Applies only to 
offences under Section 260 and not to of 
fences under any special enactment — See 
Defence of India (Part Xlf A Gold Control) 
Rules (1962) Rule 126 (p) (4) read with 
128 (p) (2) Andh Pra 199 D (C N 44) 

S 262 (2) — Summary trial — Sen 

fence of imprisonment not exceeding three 
months under Section 262 (2) — Applies 
only to offences under Section 260 and not 
to offences under any special enactment — • 
See Defence of India (Part \II A Gold Con 
trol) Rules (1962) Rule 126 (p) (4) read 
with 126 (p) (2) 

Andh Pra 199 D (C N 44) 
S 262 (2) — Summary tnals — Maxi- 
mum sentence of six months provided In 
R 126 (p) (2) Defence of India (Part XII A 
Gold Control) Rules — \ahditv — See 
Defence of India (Part XII A Gold Control) 
Rules (1962) Rule 126 (p) (2) 

Andh Tra 199 E (C N 41) 
Ss 345 (6) 369 430 403 — Trial for 
offences under Sections 307 325 324 148 
and 149 of I P C — Conviction of some 
accused for offence under Section 323 only 
— Subsequent acquittal of those accused 
under Section 315 (6) Cr P C by com 
pounding of offence in appeal without notice 
to State — State appeal against acquittal 
of those accused of offences under Ss 307 
14S and 149 and of remaining accused for 
offences under Sections 301 325 32-1 148 
and 149 is not barred 

Madh Pra 235 (C N 50) (FB) 

S 367 — Evidence of person who fs 

not parti ceps cnminis — Reliability of — 
Depends on facts and circumstances of each 
case — Principle of corroboration on mate 
nal particulars should be applied to such 
evidence if circumstantial evidence calls for 
it — See Evidence Act (1872) Section 114 
Illustration (b) Mad 238 <C N 63) 

— — -S 369 — See Criminal Procedure Cods 
(5 of 1898) Section 345 (6) 

Madh Pra 235 (C N 50) (FB? 
— S 369 — Inherent powers of High 
Court under Section 561 A — Can be exer 
cased for revoking revie ving or recalling ,!s 
own decision in criminal revision and re- 
hearing the same AIR 1962 AP 
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1 MLJ 361; AIR 1966 Mad 163 and AIR 
1965 Ori 7, Dissented from — See Criminal 
P C (1898), Section 561-A 

' Punj 267 (C N 57) 

S 403 — - Prohibition against double 

jeopardy — See Defence of India (Part XII- 
A Gold Control) Rules (1962), Rule 126-L 
(16) (aa) Andh Pra 199 F (C N 44) 

S 403 — Trial for offences under Sec- 
tions 307, 325, 324, 148 and 149 of I P C. 
— Conviction of same accused for offence 
under Section 323 only — Subsequent ac- 
quittal of those accused under Sec 345 (6), 
Criminal P C. by compounding of offence 
in appeal without notice to State — State 
appeal against acquittal of those accused of 
offences under Ss, 307, 148 and 149 and 
of remaining accused for offences under Sec- 
tions 307, 325, 324, 148 and 149 is not 
barred — See Criminal P. C. (1898), Sec- 
tion 345 (6) 

Madh Pra 235 C (C N 50) (FB) 

• S 424 — Inherent powers of High 

Court under Section 561-A — Can be exer- 
cised for revoking, reviewing or recalling its 
own decision in criminal revision and re- 
hearing the same AIR 1962 AP 179, (1964) 

1 MLJ 361; AIR 1966 Mad 163 and AIR 
1965 On 7, Dissented from — See Criminal 
P C (1898), Section 561-A 

Punj 267 (C N 57) 
— — S 430 — See Cnminal Procedure Code 
(5 of 1898), Secbon 345 (6) 

Madh Pra 235 (C N 50) (FB) 

S. 430 — See Criminal Procedure Code 

(5 of 1898), Section 561-A 

Punj 267 (C N 57) 
— — S. 439 — See Cnminal Procedure Code 
(5 of 1898), Secbon 146 (1-B), (1-D) 

All 193 C (C N 42) 

S. 439 — See Criminal Procedure Code 

(5 of 1898), Section 561-A 

Punj 267 (C N 57) 
S 491 — Conviction and sentence be- 
fore court martial — Habeas Corpus peti- 
hon — Court need not in every case call 
for the record to examine legality of con- 
viction — Proceedings however, not entirely 
immune from Court’s scrutiny — Wnt not 
issued for examining mere errors of proce- 
dure — See Constitution of India, Art. 226 
Delhi 213 B (C N 46) (FB) 

• S 491 — Habeas Corpus — Petition 

may be by a person other than the prisoner 
— See Constitution of India, Article 226 

Delhi 213 C (C N 46) (FB) 

S. 492 — Rules prescribing procedure 

for appointment of Public Prosecutor — Rule 
framed in exercise of power under Arts. 227 
and 309 of Constitution — Contravention 
fatal to appointment — See High Court 
Rules and Orders — Madras High Court 
Criminal Rules of Practice and Circular 
Orders, 195S, Rule 45 

Mad 241 B (C N 52) 

S. 493 — Quo Warranto — Requisites 

for the issue of — Office of Public Prose- 
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Criminal P. C. (contd ) 
cutor is a public Office — Importance of 
the office stated — See Constitution of 
India, Article 226 

Mad 241 A (C N 52) 
S. 510 (2) — Report of Public Analyst 

— Evidentiary value — Non-compliance with 
rocedure under sub-section (2) — Refusal 
y Court to summon Public Analyst for 

cross examination under Section 510 (2), Cri- 
minal PC — There is no irregularity since 
Analyst is not chemical examiner - — • See 
Prevention of Food Adulteration Act (1954), 
S 13 (2) Delhi 221 B (C N 47) 

S 540 — Report of Public Analyst — 

Correctness — Mode of proof — Accused 
has no right to summon Public Analyst as 
defence xvitness — Court can, however, 
summon him under Section 540, Cr P C. 

— See Prevention of Food Adulteration Act 
(1954), Secbon 13 

Delhi 227 (C N 48) 

S 540 — Provisions of sub-sections (4) 

and (9) of Secbon 145 and Section 540 — 
Interpretation — Provisions are mutually ex- 
clusive — See Criminal P. C (1898), Sec- 
tion 145 (4) First Proviso (9) 

J & K 230 (C N 49) 

S 561-A — Expunging objectionable 

remarks from judgments of subordinate 
Courts — Powers of High Court — ■ Exer- 
cise of Andh Pra 281 (C N 60) 

-Ss. 561-A, 369, 439, 430 and 424 — 

Inherent powers of High Court under Sec- 
tion 561-A — Can be exercised for revok- 
ing. reviewing or recalhng its own decision 
in cnminal revision and rehearing the same. 
AIR 1962 Andh Pra 479 (FB) and (1964) 

1 Mad LJ 362 and AIR 1966 Mad 163 and 
AIR 1965 Onssa 7, Dissented from 

Punj 267 (C N 57) 

Defence of India Act (51 of 1962) 

-Preamble and Section 3 (2) (33) — 

Defence of India Rules (1962), Part XII-A 
(Gold Control) — Constitutional validity - — 
The Act and Rules contemplate delegation 
of power — Neither Act nor Rules exceed 
limits of delegation of power — Constitu- 
tion of India, Article 245 

Cal 282 A (C N 01) 

-S. 3 (1) — Defence of India (Part XII-A 

Gold Control) Rules (1962), Rule 126-A 

— Rules are xvithin rule-making power con- 
ferred by Section 3 (1) — Burden of prov- 
ing invalidity of Rules lies on person xvho 
challenges their validity 

Andh Pra 199 A (C N 44) 

-S. 3 (2) — Scope — Sub-section does 

not confer any additional power — It is 
subject to limitation imposed by sub-sec- 
tion (1) Andh Pra 199 B (C N 44) 

S. 3 (2) (33) — Constitutional xnbdity 

— The Act and Rules contemplate delega- 
tion of power — Neither Act nor rules ex- 
ceed limits of delegation of power — See 
Defence of India Act (1962), Preamble 

Cal 282 A (C N 61) 
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Defence of India Act (contd ) 

S 3 (2) (33) — Defence of India Rules 

(1962) Part XII A (Gold Control) R 120A 
(d) — Validity of Rules — Question whe 
ther Rules relating not only to bnlbon but 
also to other kinds of gold including manu 
factured ornaments are ultra vires S 3 (2) 
133) of Act — Question does not relate to 
interpretation of Constitution and therefore 
cannot come within provision of Art 228 
of Constitution Cal -8- C (C N 61) 


J 1970 February 

Defence of India Rules (contd ) 

imprisonment not exceeding three months 
under S 262 (2) — Applies only to offences 
under Section 260 and not to offences under 
any special enactment — Rule 126 P (2) 
cannot be questioned on that ground — 
Rule 126 P (4) prescribes procedure — 
Rule 126-P (2) read with Rule 126 P (4) 
is not repugnant to Article 13 (2) of Con 
stitution — Constitution of India Art 13(2) 
Andh Pra 199 D (C N 44) 


Defence of India Rules (1962) 

R 126 A — Rules are within rule 

making power conferred by Section 3 (1) — 
Burden of proving invalidity of Rules — 
Lies on person who challenges their validity 
— See Defence of India Act (1962) Sec 
tion 3 (1) 

Andh Pra 199 A (C N 41) 


R 126A (d) — "Validity of rules — 

Question whether rules relating not only to 
bullion but also to other kinds of gold in 
eluding manufactured ornaments are ultra 
vires Section 3 (2) (33) of Act — Question 
does not relate to interpretation of Consti 
tutitm and therefore cannot come within 
provisions of Article 228 of Constitution — 
See Defence of India Act (1962) S 3 (2) (33) 
Cal 282 C (C N 61) 
— —Rr 126 L (16) (aa) 126 M (20) (aa) 
*28 P (2) — Constitution of India Art 20 
(2) — Imposition of penalty besides con 
nscation of gold on a person by customs 
authority — Neither confiscation nor infbc 
tion of penalty amounts to prosecution con 
templated in Article 20 (2) — Prosecution 
of such person under Section 135 of Cus 
toms Act (1962) and Rule 126-P (2) — 
Article 20 (2) not attracted — Customs Act 
(1962) Section 135 (2) — (Criminal P C 
(I89S) Section 403) 

Andh Pra 199 F (C N 44) 
— —-R 126 M (20) (aa) — ■ See Defence of 
India (Part XII A Gofd Control) Rules (1962) 
Rule 126-L (16) (aa) 

Andh Pra 199 F (C N 44) 

-R 126 P (2) (4) — See Constitution of 

Ind.a Article 21 

Andh Pra 199 C (C N 44) 

R 126-P (2) * — Constitution of India 

Article 14 — Rule 126-P (2) is not discn 
minatory and does not offend Article 14 

Andh Pra 199 E(CN 44) 

R 126 P (2) - — Imposition of penalty 

besides confiscation of gold on a person by 
customs authority — Neither confiscation 
nor infliction of penalty amounts to prose- 
cution contemplated in Article 20 (2) — 
See Defence of India (Part XIIA Cold) 
Control) Rules (1962) Rule 126-L (16) (aa) 
Andh Pra 199 F (C N 44) 

R. 126-P (4) read with Rule 120 P (2) 

~~ Criminal P C (1898) Sections 5 260 
262 (2) — Summary trials — Sentence of 


Essential Commodities Act (10 of 1955) 

S 7 — Mysore Food Grains (Wholesale) 

Dealers Licensing Order (1964) Sections 3 
2 (e) — - Wholesale dealer — Who is — 
There must be continuity m transaction of 
person carrying on business of purchase sale 
or storage — Order of conviction cannot he 
based under Section 3 for single casual soli 
tary transaction of transportation of food 
grains M}S 293 (C N 65) 

-S 7 (1) (a) (u) — Rice (Eastern Zone) 

Movement Control Order (1959) Section 4 

— Transport of rice from place in border 
area to place in Eastern Zone outside border 
area is not prohibited under Section 4 of 
1959 Order • — Transport — What is 

Cal 212 A (C N 45B) 

Evidence Act (1 of 1872) 

S 5 — Interested witnesses — Credi 

bility Onssa 298 A (C N 67) 

-S 45 - — Food adulteration case ~ 

Public Analyst report of special rule of 
evidence — See Prevention of Food Adul 
teration Act (1954) Section 13 (5) 

Andh Pra 275 (C N 58) 

S 45 — See Evidence Act (l of 1872) 

Section 73 Mad 254 C (C N 53) 

S 47 — See Evidence Act (1 of 1872) 

Section 73 Mad 251 C (C N 53) 

Ss 73 45 47 — Court cannot direct 

person to give specimen signature and hand 
wnhng pending investigation by police — 
Nature and extent of Courts power in such 
matter explained — Sine qua non of ap 
plying Section 73 in enquiry before Court 

— AIR 1962 Pat 255 (FB) Dissented from 

— (Identification of Prisoners Act (1920) 

Section 5) - — (Criminal P C (189S) Sec- 
tions 164 173) Mad 254 C (C N 53) 

S 73 — “Anv person" — Interpretation 

of — Those words refer to persons who are 
parties to “cause" pending before Court 

Mad 254 D (C N 53) 

S 73 — Exercise of powers under — 

Stage for — Warrant for anest of accused 
issued under Sections 60 to 63 Cnmnial 
PC — Power is not one exercised in 
course of enquiry or trial — Power under 
Section 73 Evidence Act could not be ever 
cised AIR 1962 Pat 255 (FB) Dissented 
from Mad 25-1 E (C N 53) 

S 92 — Nature of document - — Defer 

mmation — Evidence — Document in res 
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Evidence Act (contd.) 

pect of lands styled as dakhal — Document 
executed partly due to love and affection 
towards vendees and partly for expenses in- 
curred by vendees in respect of their archa- 
Icatwam sendee and paditharamulu — Docu- 
ment is only partly sale deed and partly 
settlement deed — Vendees made co-accused 
with vendor in proceeding under Sec 62 — « 
Petition filed by vendees in enquiry before 
authority under Act for fixing stamp duty 
payable on that document — Such petition 
is not inadmissible in such proceeding by 
virtue of Section 92, Evidence Act — See 
Stamp Act (1899), Section 5 

Andh Pra 276 B (C N 59) 

Ss 101 to 104 — - Onus in proceeding 

under Secbon 62 (1) (b) — Question of 
nature of document — Criminal court has 
jurisdichon to go into that question in such 
proceeding, on a considerabon of recitals 
and other material on record — See Stamp 
Act (1899), Section 62 (1) (b) 

Andh Pra 276 A (C N 59) 
S 105 — Accused relying upon excep- 
tion 9 of Sechon 499, I. P. C. — Therefore 
it is for him to prove that his case falls 
under that exception ■ — See Penal Code 
/4 5 of 1860), Section 499, Exception 9 

Mys 260 B (C N 54) 

Ss. 114 Illustration (b) and 133 — Evi- 
dence of person who is not parheeps enmi- 
tiis — Reliability of — Depends on facts 
and circumstances of each case — Principle 
of corroboration on material particulars 
should be applied to such evidence if cir- 
cumstantial evidence calls for it 

Mad 288 (C N 63) 

S 114 (e) — Scope — Prevention of 

Pood Adulteration Act (1954), Sechon 13 (5) 

— Presumption under Secbon 114 (e) of 
Evidence Act applies to report of Public 
Anal) st — It is rebuttable — No evidence 
of requirements of Rules 7 and 18 of Pre- 
vention of Food Adulteration Rules (1955) 
'being duly complied with — Report of 
Public Analyst is not rendered inadmissible 

— Cr. A No. 180 of 1966, D/- 25-8-1966 
(MP) & 1967 Gn LJ 1723 (MP), Overruled; 
AIR 1964 Guj 136 and AIR 1966 Mys 244 
and AIR 1967 Raj 237 and AIR 1968 Mys 
196, Dissented from — - (Prevention of Food 
Adulteration Rules (1955), Rules 7, 18) 

Madh Pra 238 (G N 51) (FB) 
Ss 126, 146 and 149 — Scope — Privi- 
lege under Sechon 126 is not absolute — 
Defamatory questions put by lawyer to a 
witness in cross-examination on client’s in- 
structions — No reasonable basis available 
for putting them — Such communication is 
not professional — Its disclosure is not pro- 
tected under Section 126 — •, Witness, on in- 
structions of client, asked in cross-examina- 
tion whether he was doing opium smuggling 
business, whether he was involved in opium 
smuggling case in a particular year, whether 
he has doing cloth smuggling trade and 
whether he came away from Rajasthan to 
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Evidence Act (contd.) 

Bangalore because of a warrant against him 

— Imputation conveyed by those questions 
is per se defamatory — Hence client is hable 
under Section 500, Penal Code 1935 MWN 
460, Dissented from — (Penal Code (1860), 
Section 499 Exception 9 — Judicial pro- 
ceedings — Privilege of witnesses) 

Mys 260 A (C N 54) 

S. 133 — Evidence of person who is 

not particeps enmims — Reliability of — 
Depends on facts and circumstances of each 
case — Principle of corroboration on mate- 
ral particulars should be applied to such 
evidence if circumstanhal evidence calls for 
it — See Evidence Act (1872), Section 114 
Illustration (b) Mad 288 (C N 63) 

S. 146 — See Evidence Act (1 of 1872), 

S. 126 Mys 260 A (C N 54) 

S 149 — See Evidence Act (1 of 1872), 

S 126 Mys 260 A (C N 54) 

Foreign Exchange Regulation Act (7 of 1947) 

Ss 23 (1), 23 (3) Proviso and 23-D (1) 

— Scope — Section 23 (1) does not pro- 
vide for two procedures — Opportunity con- 
templated by Proviso to Section 23 (3) can 
also be afforded in course of adjudication 
under Section 23-D (1) 

Mys 295 C (C N 66) 

S 23-D (1) — Scope — Secbon 23 (1) 

does not provide for two procedures — Op- 
portunity contemplated by proviso to Sec- 
tion 23 (3) can also be afforded in course 
of adjudication under Section 23D (1) — • 
See Foreign Exchange Regulation Act (1947), 
Section 23 (1) and 23 (3) proviso 

Mys 295 (C N 66) 
General Clauses Act (10 of 1897) 

S 26 — Prohibition under, is against 

punishment twice for same offence — Simul- 
taneous prosecution under more than one 
enactment is not barred — Choice of en- 
actment or enactments for prosecution is 
with prosecutor or authority concerned 

Andh Pra 199 G (C N 44) 

Gold Control Rules (1962) 

See under Defence of India Rules (1962). 

IHGH COURT RULES AND ORDERS 

— Madras High Court Criminal Rules of 
Practice and Circular Orders, 1958 

R. 45 — Rule valid and mandatory — 

Rules framed in exercise of power under 
Articles 227 and 309 of Constitution — Con- 
travention fatal to appointment — - On facts, 
held. Government had appointed a person 
as public prosecutor not nominated by the 
Collector — Order of appointment quashed 
— Mandamus to act upon nomination sent 
by collector and appoint wnt petitioner ac- 
cordingly refused — Government is not 
bound to accept nomination sent by Collec- 
tor — Order m W. P. No. 436 of 19 68 
(Mad) by Kailasam, J., Reversed on facts — 
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High Court Rules and Orders — Madras 
High Court Criminal Rules of Practice 
and Circular Orders (contd ) 

(Constitution of India Articles 227, 309 and 
226 , - {Cnminal P C £8^ 

R 45 — Standing Orders of the Gov 

eminent relating to appointment of Law 
Officers in the mofussil — Standing Orders 
have no statutory force — Government can 

*o, m „»* S!iiD(cNS!) 

_B 4S - °H~. & (C N 52) 


Identification of Prisoners Act (33 of 1920) 

S 5 — Contrast between the section and 

Section 73 Evidence Act — See Evidence 
Act (1872) Section 73 

Mad 254 C (C N 53) 
Jammu and Kashmir Village Panchayats Act 
(23 of 1958) 

See under Pachayats 

l * 

Madras High Court Cnminal Rules of Prac 
tice and Circular Orders 1958 
See under High Court Rules and Orders 


Mysore Food Grams (Whole Sale) Dealers 
Licensing Order (1964) 

S 2 (c) — Wholesale dealer — Who is 

■ — There must be continuity in transaction 
of person carrying on business of purchase 
sale or storage — Order of conviction can 
not be based under Section 3 for single 
casual solitary transaction of transportation 
of food grains — See Essential Commodities 
Act (1955) Section 7 

Mys 293 (C N 65) 

S 3 — Wholesale dealer — Who is — 

There must be continuity in transaction of 
person carrying on business of purchase sale 
or storage — Order of conviction cannot 
be based under Section 3 for single casual 
solitary transaction of transportation of food 
grains — See Essential Commodities. Art 
(1955) S 7 Mys 293 (C N 65) 

PANCHAYATS 


— J & X. Village Panchayat Act (23 of 1958) 

S 72 — Offence under Penal Code 

(1860) Section 430 — Continuing breach — 
Imposition of recurring fine is illegal — 
See Penal Code (I860) Section 430 

J & K 303 (C N 69) 


Penal Code (45 of 1860) 

S 40 — Mens tea — When not essen 

hal for conviction 

Cal 212 B (C N 45B) 

S 351 — Assault — Ingredients of 

Onssa 264 B (C N 56) 

S 430 — Offence under read with 

Jammu and Kashmir Village Panchayat Act 


Penal Code (contd ) 

(23 of 1958) S 72 — Imposition of re- 
curring fine is illegal — Proper course to 
case of continuing breach is to issue notice 
to accused for days during which breach 
continued afford opportunity to defend him- 
self and in case offence is proved punish 
him according to law 

J & k 303 (C N 69) 

S 447 — Conviction under — Essen 

tials — Absence of finding as regards intent 
under Section 441 — Effect 

Onssa 298 B (C N 67) 

S 499 — See Tort — Defamation 

Madh Pra 286 C (C N 62) 
S 499 Exception 9 — Judicial Pro- 
ceedings — Pnvilegc of witness — See Evi- 
dence Act (1 of 1872) Section 126 

Mys 260 A (C N 54> 

S 499 Exception 9 — Burden of proof 

— Accused relying upon exception 9 — - 
Therefore it is for him to prove that his 
case falls under that exception — (Evidence 
Act (1872) Section 105) 

Mys 260 B (C N 54) 
Ss 499 and 500 — Conviction and sen- 
tence — Questions per se defamatory put 
by lawy er to witness m cross examination on 
instructions of his client — No reasonable 
basis available for putting them — It can 
not be said that the client can be convicted 
only as abettor and not as principal offender 
Mys 260 C (C N 54) 

S 500 — See Penal Code (45 of 1800) 

b 499 Mys 260 C (C N 54) 

S 501 — Offence under — Mere abuse 

does not constitute offence under S 504 

Onssa 264 A (C N 50) 
Prevention of Food Adulteration Act (37 of 
1054) 

Ss 10 and 12 — Provisions of Sec- 
tion 12 apply when person sending sample 
is not a Food Inspector — Sample so sent 
must be deemed to be sample submitted 
under the Act 


Delhi 221 C (C N 47) 

S 12 — Provisions of Section 12 apply 

when person sending sample is not a Foocl 
Inspector — Sample so sent must be deem 
ed to be sample submitted under the Act 
— See Prevention of Food Adulteration Act 
(1954) Section 10 

Delhi 221 C (C i\ 47) 
S 13 - — Sample of cows milk — Sche- 
dule of time for detenoration — Sample- 
kept according to Rules — Sample retainjt- 
its character and is capable of analysis for 
10 months — Prosecution before 10 month* 
- — Accused held not deprived of benefit of 
Section 13 — 1968 All LI 916 Not foil 

All 196 A (C N 43) 

S 13 — Report of Public Analyst — 

Correctness — Mode of proof — Accused 
has no nght to summon Public Analyst a* 
defence witness — Court can however sum- 
mon him under Section 540 Ct P C — 
(Cnminal P C (1898) Sections 257 540> 
Delhi 227 (C N 48> 
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Prevention of Food Adulteration Act (contd.) 
S. 13 (2) — Report of Public Analyst 

— Evidentiary value — Non-compliance 
with procedure under sub-section (2) — 
Refusal by Court to summon Public Analyst 
for cross-examination under Section 510 (2), 
Criminal P. C. — There is no irregularity 
since Analyst is not chemical examiner — 
(Criminal P. C (1898), Section 510 (2)) 

Delhi 221 B (C N 47) 
- — — S. 13 (5) — Prosecution for sale of 
adulterated food — Report of the Pubbc 
Analyst on record — Prosecution cannot fail 
solely because Pubhc Analyst was not exa- 
mined — (Evidence Act (1872), Section 45 

— Food Adulteration Case — - Pubhc Ana- 
lyst, report of — Special rule of evidence) 

Andh Pra 275 (C N 58) 

S 13 (5) — See Evidence Act (1 of 

1872), Section 114 (e) 

Madh Pra 238 (C N 51) (FB) 

S. 16 (1) (a) — Prevention of Food 

Adulteration Rules, 1955, Rules 23, 26 and 
28 — Adulteration by addition of prohibited 
colouring matter — Conviction — Essentials 

— Mention in Pubhc Analyst’s report of 

specific substance used for colouring not es- 
sential Delhi 221 A (C N 47) 

— - — S. 23 — Rules under Prevention of 
Food Adulteration Rules (1955), Rule 20 — 
Rule is mandatory — Prevention of Food 
Adulteration Rules (1955), Rule 20 

All 196 B (C N 43) 

Prevention of Food Adulteration Rules (1955) 

R 7 — Report of Public Analyst — 

No evidence of requirements of Rules 7 and 
18 of Prevention of Food Adulteration Rules 
(1955) being duly complied with — Report 
is not rendered inadmissible — Cr. A. No 
180 of 1966, D/- 25-8-1966 (MP) and 1967 
Cri LJ 1723 (MP), Overruled, AIR 1964 
Guj 136, AIR 1966 Mys 244, AIR 1967 Raj 
237 and AIR 1968 Mys 196, Dissented from 

— See Evidence Act (1872), Section 114 (e) 

Madh Pra 238 (C N 51) (FB) 

R. 18 — See Evidence Act (1 of 1872), 

Section 114 (e) 

Madh Pra 138 (C N 51) (FB) 
R 20 — Rule as to addition of pre- 
servative mandatory 

All 196 B (C N 43) 

R 23 — Adulteration by addition of 

prohibited colouring matter — Conviction 

— Essentials — Mention in pubhc analysts 
report of specific substance used for colour- 
ing not essential — See Prevention of Food 
Adulteration Act (1954), Section 16 (1) (a) 

Delhi 221 A (C N 47) 

R 26 — Adulteration by addition of 

prohibited colouring matter — Conviction — 
Essentials — Mention in pubhc Analyst’s re- 
port of specific substance used for colour- 
ing not essential — See Prevention of Food 
Adulteration Act (1954), Section 16 (1) (a) 
Delhi 221 A (C N 47) 

R. 28 — Adulteration by addition of 

prohibited colouring matter — Conviction — 


Prevention of Food Adulteration Rules- 
(contd.) 

Essentials — Mention in pubhc Analyst’s re- 
port of specific substance used for colour- 
ing not essential — See Prevention of Food 
Adulteration Act (1954), Section 16 (1) (a) 
Dellu 221 A (C N 47)' 

Rajasthan Armed Constabulary Act (12 of 
1950) 

S. 4 — Section is mandatory — See 

Rajasthan Armed Constabulary Act (1950), 
Section 6 (1) Raj 300 (C N 68) 

Ss. 6 (e), 4 and Schedule — Scope — 

Section 4 is mandatory — Statement under 
Section 4 signed by constable of Rajasthan 
Armed Constabulary — Constable not know- 
ing English — Statement neither explained, 
to him nor attested by person of requisite 
rank — Constable committed to trial on 
charge under Section 6 (e) — Commitment 
illegal Raj 300 (C N 68) 

Rice (Eastern Zone) Movement Control 
Order (1959) 

S 4 — Transport of rice from place 

in border area to place in Eastern Zone 
outside border area is not prohibited under 
Section 4 of 1959 Order — See Essential 
Commodities Act (1955), Section 7 (1) (a) (n) 
Cal 212 A (C N 45B) 

Stamp Act (2 of 1899) 

— — Ss. 5 and 62 and Sch 1 Art 58 • — 
Nature of document — Determination — 
Evidence — Document m respect of lands 
styled as ‘dakhal’ — Document executed 
partly due to love and affection towards 
vendees and partly for expenses incurred 
by vendees m respect of their archakahvam 
service and ‘paditharamulu’ — Document is. 
only partly sale deed and partly settlement 
deed — Vendees made co-accused with ven- 
dor in proceeding under Section 62 — Peti- 
tion filed by vendees in enquiry before 
authority under Act for fixing stamp duty 
payable on that document — Such petition 
is not inadmissible m such proceeding by 
virtue of Section 92, Evidence Act — (Evi- 
dence Act (1872), Section 92) 

Andh Pra 276 B (C N 59) 
S 5 — Offence — Document in res- 
pect of lands styled dakhal — Document 
registered as settlement deed — - Document 
however shown to be only partly sale deed 
and partly settlement deed — Deficit stamp 
duty and penalty not paid — Vendor and 
vendees proceeded under Section 62 (1) (b) 

— Prosecution m such a case has establish- 
ed beyond reasonable doubt the requisite- 
ingredients of Section 62 (1) (b) — Docu- 
ment executed by vendor only — He is 
hence h'able under that section — Docu- 
ment neither executed by vendees nor signed 
by them in any capacity other than that of 
a witness — They cannot be convicted under 
Section 62 (1) (b) — See Stamp Act (1899), 
Section 62 (1) (b) 

Andh Pra 276 C (C N 59) 
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Stamp Act {contd ) 

S 62 — Nature of document — Deter 

ruination — Evidence — Document m res- 
pect of lands styled as dakhal — - Document 
executed partly due to love and affection 
towards vendees and partly for expenses in 
curred by vendees in respect of their archa 
katwam service and paditharamulu — - 
Document is only partly sale deed and partly 
settlement deed — Vendees made co ac 
eused with vendor in proceeding under Sec 
tion 62 — Petition filed by vendees in en- 
quiry before authority under Act for fixing 
stamp duty payable on that document — - 
Such petition is not inadmissible in such 
proceeding by virtue of Section 92 Evidence 
Act — See Stamp Act (1899) Section 5 

Andh Pra 276 B (G N 59) 


S 62 (1) (b) — Onus in proceeding 

under Section 62 (1) (b) — Question of 
nature of document — Criminal court has 
jurisdiction to go into that question in such 
proceeding on a consideration of recitals 
and other material on record. (Evidence Act 
<1872) Sections 101 to 104) 

Andh Pra 276 \ (C N 59) 
— — Ss 62 (1) (b) and 5 — Offence — 
Document in respect of lands styled dakhal 

— Document registered as settlement deed 

— Document however shown to be only 
partly sale deed and partly settlement deed 

— Deficit stamp duty and penalty not paid 

— Vendor ana vendees proceeded under 
Section 62 (1) (b) — Prosecution in such 
a case has established beyond reasonable 
doubt the requisite ingredients of Section 62 
(1) (b) — Document executed by vendor 
only — He is hence liable under that sec 
tion — Document neither executed by ven 
dees nor signed by them in any capacity 
other than that of a witness — They cannot 
be convicted under Section 62 (1) (b) 

Andh Pra 278 C(CN 59) 
S 62 (1) (b) — Sentence — Sufficiency 

— Document registered as settlement deed 
* — Document however partly a sale deed 
and partly settlement deed — Document 
■executed by vendor — Offence taking place 
about nine years pnor to proceeding under 
Section 62 (1) (b) against vendor — Ac 
cused vendor old lady — Hence fine of 
Rs 50 wall meet ends of justice 

Andh Pra 276 D (C N 59) 
Sch 1 Art 58 — Nature of document 

— Determination — Evidence — Document 


Stamp Act (contd ) 

in respect of lands styled as dakhal — - Docu 
ment executed partly due to love and affec- 
tion towards vendees and partly for expen 
ses incurred by vendees in respect of their 
archakatwam service and paditharamulu — - 
Document is only partly sale deed and partly 
settlement deed — Vendees made co ac 
cused with vendor in proceeding under Sec 
tion 62 — Petition filed by vendees in en 
quiry before authority under Act for fixing 
stamp duty payable on that document — 
Such petition is not inadmissible in such 
proceeding by virtue of Section 92, Evidence 
Act — See Stamp Act (1899) Section 5 

Andh Pra 276 B (C N 59) 
Tort — Damages — Defamation — Quan 
turn — See Tort — Defamation — Damages 
Madh Pra 286 D (C N 62) 

Defamation — Requisites — Plaintiff 

a widow of 45 years — Her husband dead 
several years before — Plaintiff imputed by 
defendant a woman to be keep of mater 
nal uncle of plaintiffs daughter m law — ■ 
Incident taking place in village — Statement 
is not mere vulgar abuse but undoubtedly 
defamatory 

Madh Pra 286 B (C N 62) 
Defamation — Proof of special damage 

— Necessity — Distinction between libel 
and slander on the point whether latter is 
actionable without proof of special damage 
is not recognised in India — Both libel and 
slander are criminal offences under S 499 
Penal Code — Both are actionable in civil 
court without proof of special damage 

— (Penal Code (I860) Section 499) 

Madh Pra 286 C (C N 62) 

Defamation — Damages — Quantum — 

Wordy quarrel between two rustic women 
Plaintiff a widow of 45 years — ■ 
Imputation upon plaintiffs chastity made — 
Rs 150 awarded as general damages — 
Where illiterate women in a village indulge 
in a wordy quarrel and utter defamatory 
words court should not be strict on the 
question of quantum of damages — Ends 
of justice will be met if plaintiff is awarded 
Rs 50 as general damages (Tort — Damages 

— Defamation — Quantum) 

Madh Pra 280 D (C N 62) 

Words and Phrases 

“Nomination" — Word synonymous with 

naming proposing or recommending 

Mad 241 F (C N 52) 
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'Criminal Procedure Code (5 of 1898) 

— S. 145 (4), First Proviso (9) — AIR 
1959 All 763 — Diss. 1970 Cn LJ 230 
(C N 49) (J & K) 

— S. 145 (4), First Proviso (9) — AIR 1958 
•Onssa 79 — Diss. 1970 Cri LJ 230 (C N 49) 
(J & K) 

— S. 145 (4) First Proviso (9) — AIR 1966 
Onssa 170 — Diss. 1970 Cn LJ 230 (C N 
49) (J & K) 

— S 145 (4) First Proviso (9) — AIR 1961 
Punj 187 — - Diss. 1970 Cn LJ 230 (C N 49) 
'(J & K) 

— S 146 (1-B) (1-D) — AIR 1963 Pat 
243 (FB) — Held impliedly Overruled by 
AIR 1966 SC 1888 as Interpreted 1970 
-Cri LJ 193 C (C N 42) (All) 

— S 369 — AIR 1962 Andh Pra 479 (FB) 
— Diss. 1970 Cri LJ 267 (C N 57) (Punj) 
— S 369 — (1964) 1 Mad LJ 362 — Diss. 
1970 Cri LJ 267 (C N 57) (Pun]) 

— S 369 — AIR 1966 Mad 163 — Diss. 

1970 Cri LJ 267 (C N 57) (Punj) 

— S. 424 — AIR 1962 Andh Pra 479 (FB) 

Diss. 1970 Cri LJ 267 (C N 57) (Punj) 

— S 424 — (1964) 1 Mad LJ 362 — Diss. 
1970 Cn LJ 267 (C N 57) (Punj) 

— S 424 — AIR 1965 Onssa 7 — Diss. 
1970 Cn LJ 267 (C N 57) (Punj) 

— S 430 — AIR 1962 Andh Pra 479 (FB) 
—Diss. 1970 Cri LJ 267 (C N 57) (Punj) 
— S 430 — (1964) 1 Mad LJ 362 — Diss. 
1970 Cri LJ 267 (C N 57) (Punj) 

— S 430 — AIR 1965 Orissa 7 — Diss. 
1970 Cri LJ 267 (C N 57) (Punj) 

— S 439 — AIR 1962 Andh Pra 479 (FB) 

— Diss. 1970 Cn LJ 267 (C N 57) (Pun]) 
— S 439 — (1964) 1 Mad LJ 362 — Diss. 
1970 Cri LJ 267 (C N 57) (Punj) 

— S 439 — AIR 1966 Mad 163 — Diss. 
1970 Cri LJ 267 (C N 57) (Punj) 

— S. 439 — AIR 1963 Pat 243 (FB) — Held 
Impliedly Overruled by AIR 1966 SC 1888 
as Interpreted. 1970 Cri LJ 193 (C N 42) 
(All) 

— S. 561- A — AIR 1962 Andh Pra 479 (FB) 

— Diss. 1970 Cri LJ 267 (C N 57) (Punj) 
— S 561-A — (1964) 1 Mad LJ 362 — 
’Diss. 1970 Cri LJ 267 (C N 57) (Punj) 


Criminal P. C. (contd.) 

— S. 561-A — AIR 1966 Mad 163 — Diss. 
1970 Cn LJ 267 (C N 57) (Punj). 

— S. 540 — AIR 1959 All 763 — Diss. 
1970 Cn LJ 230 (C N 49) (J & K) 

— S 540 — AIR 1958 Onssa 79 — Diss. 
1970 Cn LJ 230 (C N 49) (J & K). 

— S. 540 — AIR 1966 Onssa 170 — Diss. 
1970 Cn LJ 230 (C N 49) (J & K). 

— S 540 — AIR 1961 Pun) 187 — Diss. 
1970 Cn LJ 230 (C N 49) (J &K). 

Evidence Act (1 of 1872) 

— S 45 — AIR 1962 Pat 255 (FB) — Diss. 
1970 Cn LJ 254 C (C N 53) (Mad). 

— S. 47 — AIR 1962 Pat 255 (FB) — Diss. 
1970 Cri LJ 254 C (C N 53) (Mad) 

— S 73 — AIR 1962 Pat 255 (FB) — Diss. 
1970 Cn LJ 254 C, E (C N 53) (Mad). 

— S 114 (e) — AIR 1964 A Guj 136 — Diss. 
1970 Cn LJ 238 (C N 51) (Madh Pra) 

— S 114 (e) — (’66) Cri Appln No 180 of 
1966, D/- 25-8-1966 (MP) — Over. 1970 
Cn LJ 238 (C N 51) (Madh Pra) 

— S. 114 (e) — 1967 Cri LJ 1723 (MP) — 
Over. 1970 Cn LJ 238 (C N 51) (Madh Pra). 
— S 114 (e) — AIR 1966 Mys 244 — Diss. 
1970 Cri LJ 238 (C N 51) (Madh Pra). 

— S 114 (e) — AIR 1968 Mys 196 — Diss. 
1970 Cn LJ 238 (C N 51) (Madh Pra). 

— S 114 (e) — AIR 1967 Raj 970 — Diss. 
1970 Cn LJ 238 (C N 51) (Madh Pra). 

— S. 126 — 1935 Mad WN 460 — Diss. 
1970 Cri LJ 260 A (C N 54) (Mys). 

— S. 146 — 1935 Mad WN 460 — Diss. 
1970 Cn LJ 260 A (C N 54) (Mys). 

— S 149 —'1935 Mad WN 460 — Diss. 
1970 Cri LJ 260 A (C N 54) (Mys). 

HIGH COURT RULES & ORDERS 
— Madras High Court Criminal Rules of 
Practice and Circular Orders (1958) 

— R 45 — Order in W. P. No 436 of 1968 
(Mad) by Kailasam, J — Revers. 1970 Cri 
LJ 241 B (C N 52) (Mad). 


Prevention of Food Adulteration Act (37 of 
1954) 

— S 13 — 1968 AH J 916 — Not F. 1970 
Cn LJ 196 A (C N 43) (All). 
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ALLAIIABVD 

AIR 1959 All 763 = 1959 Cn LJ 1384 
Bhagwat v State — Diss 1970 Cn LJ 
230 (C N 49) (J & K) 

1968 All LJ 916 = 1969 All Cn R 172 
Net Bam v State — Not F 1970 Cn 
LJ 196 A (C N 43) (AU) 

ANDHRA PRADESH 

AIR 1962 Andh Pra 479 - (1961) 2 Cn LJ 
727 (FB) Public Prosecutor v Devi 
reddi — Diss 1970 Cn LJ 267 (C N 57) 
(Punj) 

GUJARAT 

AIR 1964 Guj 136 = (1964) 2 Cn LJ 32 
State of Gujarat v Shantaben — Diss 
1970 Cn LJ 238 (C N 51) (Madh (Pra) 

MADHYA PRADESH 

f66) Cn Appln No 180 of 1966 D/ 25 8- 
1966 (M P) State v Shankarlal — 
Over 1970 Cn LJ 238 (C N 51) (Madh 
Pra) 

1967 Cn LJ 1723 = 1967 MPLJ 872 State 
v Abbasbhai — Over 1970 Cn LJ 238 
(C N 51) (Madh Pra) 

MADRAS 

1935 Mad WN 460 Palaniappa Cbettiar v 
Emperor — Diss 1970 Cn LJ 260 A 
(C N 54) (My s) 

(1964) 1 Mad LT 362 = 1964 Mad LJ (Cri) 
278 C Lakshmana Iyer \ Pubbi Setti 
Sethamma — Diss 1970 Cri LJ 267 
(C N 57) (Punj) 

AIR 1966 Mad 163 = 1966 Cn LJ 548 
S Rangaswami v R Narayanan ■ — 
Diss 1970 Cn LJ 267 (C N 57) (Punj) 

C68) Order in W P No 438 of 1966 (Mad) 
by Kailasam J — Revers 1970 Cn LJ 
241 B (C N 52) (Mad) 


MYSORE 

AIR 1966 Mys 244 = 1966 Cri LJ 1036 
Mary Lazrado v State of Mysore — 
Diss 1970 Cn LJ 138 (C N 51) (Madh 
Pra) 

AIR 1968 Mys 196 = 1968 Cn LJ 952 
Belgaum Borough Municipality v Sn 
dhar Shankar — Diss 1970 Cn LJ 130 
(C N 51) (Madh Pra) 

ORISSA 

AIR 1958 Onssa 79 = 195S Cn LJ 650 
Keshab v Somenath Behera — Diss 
1970 Cn LJ 230 (C N 49) (J & k) 

AIR 1065 Onssa 7 = (1965) 1 Cn LJ 50 
Nalu Sahu v State — Diss 1970 Cr> 
LJ 267 (C N 57) (Punj) 

AIR 1966 Onssa 170 = 1960 Cn LJ 935 
Raghunath v Pumachandra — Diss 
1970 Cn LJ 230 (C N 49) Q & h) 

PATNA 

AIR 1962 Pat 255 = (1982) 2 Cn LJ 
84 (FB) Culzarkhan v State — Diss 
1970 Cn LJ 254 C E (C N 53) (Mad) 

AIR 1963 Pat 243 = (1963) 2 Cn LJ 25 
(FB) Raja Singh v Mahandra Sing — 
Held impliedly Overruled by AIR 1906 
SC 18S8 as Interpreted 1970 Cn LJ 
193 C (C N 42) (All) 

PUNJAB 

AIR 1961 Punj 187 = 1961 (I) Cn LJ 703 
Jodh Singh v Bhagambar Das — Diss 
1970 Cn LJ 230 (C N 49) Q & k) 

RAJASTHAN 

AIR 1967 Raj 237 = 1967 Cn LJ 1374 
State v kapoor Chand — Diss 1970 
Cn LJ 238 (C N 51) (Madh Pra) 
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The chapter headings are : 1. Evolution, Pleasure and Protection ■ 2. Recruitment ; 
S. Cadre and seniority; 4 Promotions, 5. Disciplinary Proceedings; 6, Rights of public 
servants ; 7. Fair play. Detailed index. Price Rs. 7/50. (Rexm hound) 

SOME ASPECTS OF CRIMINAL PROCEEDINGS 

The chapter headings are ; 1. Powers and functions of Magistrates during investigation; 
2. Police report : 8. Cognizance ; 4. Counter cases and multiple complaints ; 5 Inquiry and 
trial; G Bail, 7. Forfeiture of bonds ; 8. Seizure and disposal of property; 9. Inherent 
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an exception is meant to cover complete 
proof of the exception pleaded, hy a pre- 
ponderance of probability, as well as proof 
of circumstances showing that the excep- 
tion may exist which will entitle the ac- 
cused to the benefit of doubt on the 
ingredients of an offence If the inten- 
tion was to confine the benefit of bringing 
a case within an exception to cases where 
the exception was established by a pre- 
ponderance of probability, more direct and 
definite language would have been em- 
ployed by providing that the accused must 
' prove the existence” of the exception 
pleaded But, the language used in the 
first part of Section 105 seems to be deli- 
berately less precise so that the accused, 
even if he fails to discharge his duty fully, 
by establishing the existence of an excep- 
tion, may get the benefit of the exception 
, indirectly when the prosecution fails m 
its duty to eliminate genuine doubt about 
his guilt introduced by the accused Again, 
the last part of Section 105, even if strict- 
ly and literally interpreted, does not 
justify reading into it the meaning that 
the obligatory presumption must last until 
the accused’s plea is fully established and 
not just till circumstances (i.e not neces- 
sanly all) to support the plea are proved. 
Moreover, a restrictive interpretation of 
Section 105, excluding an accused from 
the benefit of bringing his case within an 
’ exception until he fully proves it, is ruled 
out by the declaration of law by the 
Supreme Court that there is no conflict 
between Section 105 and the nrosecution’s 
duty to prove its case beyond reasonable 
doubt Hence, the obligatory presump- 
tion, at the end of Section 105, cannot 
be held to last until the accused proves 
his exception fully by a preponderance 
of probability It is necessarily remov- 
ed earlier or operates only initially as 
held clearly by judges taking the majo- 
rity new in Parbhoo’s case, 1941 All LJ 
619 = AIR 1941 All 402 (FB) 

154. My view, therefore, is that, in 
cases where the accused pleads excep- 
tions the obligatory presumption is lift- 
ed as soon as there is some evidence to 
support the plea. The accused may 
carry his plea further and succeed in 
creating a reasonable doubt about an 
ingredient of an offence The _ prosecu- 
tion will have to remove this doubt, 
possibly in the course of argument to 
succeed after this In other cases, the 
accused may have carried his case still 
further and established his plea by a 
preponderance of probabilities Although, 
there is no provision in our Criminal 
Procedure Code for production of evi- 
•dence in rebuttal by the prosecution, as 
ot right, after the accused has establish- 
ed an exception by a preponderance of 
probability, vet it is conceivable that, in 
-exceptional cases, the prosecution may be 
pble to demolish the defence case, even 
l<r70'Cr.L.T. 5 12. 
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after it is fully proved, by some rebutting 
evidence which the Court is persuaded to 
admit under Section 540, Criminal P. C. in 
exercise of the Court’s power to decide 
the case justly after finding out the whole 
truth For example, the prosecution may 
be able to prove that a doctor, who had 
given evidence of the injuries on the ac- 
cused, had undoubtedly fabricated evi- 
dence. Ultimately, these stages become 
parts of a single psychological process of 
appraisement of evidence as a whole which 
the judge goes through in his mind when 
considering, sifting, weighing, comparing, 
and testing the prosecution and defence 
versions and evidence, placed side by side, 
with a view to pronouncing his judgment. 
At this stage, the obligatory presumption 
under Section 105 cannot stand in the way 
of an acquittal if evidence in the case 
justifies giving the accused the benefit of 
reasonable doubt on the charge 

155. The obligatory presumption thus 
fits into the whole procedural machinery 
regulating a ciiminal trial in this country 
only as a sort of proviso, inserted almost 
parenthetically by way of abundant cau- 
tion, so as to prevent Courts from imagin- 
ing circumstances in support of excep- 
tions pleaded when they are unsupported 
by any proved circumstances. Its func- 
tion does not extend to obstructing Courts 
in performing their duties to give effect 
to genuine doubts which may arise from 
facts proved Its purpose and meaning 
can only be fully understood in the con- 
text of the whole scheme for the adduc- 
tion of evidence m a criminal trial Torn 
from this context it can operate only as 
a stumbling block and not as the aid to 
justice which it was, I have no doubt 
whatsoever, meant to be 

156. The duty and power of the Court 
to find out the truth in a criminal case, 
independently of the duties which devolve 
on the parties to adduce their evidence, 
are exemplified by S 540, Cr. P. C This 
additional duty of the Court to ascer- 
tain the truth more accurately when try- 
ing a criminal case as compared with the 
duty in the trial of a civil case, could not 
be discharged satisfactorily unless it had 
the power to give the benefit of a reason- 
able doubt to the accused. Our Evidence 
Act has clearly provided for three kinds 
of conclusion a Court may arrive at The 
negative conclusion, falling under ’’not 
proved” reminds one of the verdict "not 
proven” which a iury may return in 
Scotland as an alternative to either of the 
two other verdicts, "guilty” or "not 
guilty”, which are the only ones open to 
a jury in England, In England, however, 
the verdict of "not guilty” covers a case 
in which the prosecution has failed to 
prove its case "bevond reasonable doubt’' 
as well as a case where an accused plead- 
ing an exception establishes it fully so 
that the prosecution case is disproved 
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157 The Advocate General also raised 
the question whether the principle of 
benefit of doubt accepted in England as 
a matter of public Policy the ground upon 
which it was placed by Lord Hailsham m 
1936-2 All LR 1138 was available to the 
accused on the same grounds or to the 
same extent in this country The learned 
counsel for the accused answered this 
argument by pointing out that irrespec- 
tive of the ground on which this principle 
should be accepted it must have the same 
force in India as in England after the final 
pronouncement of the Supreme Court on 
this matter I may observe that Sode- 
mans case 1936-2 All ER 1138 (Supra) 
citing observations of Duff J has been 
mentioned with approval by their Lord 
ships of the Supreme Court in Harbhajan 
Singhs case AIR 1966 SC 97 at p 102 
Speaking for myself. I do not see why 
principles of public policy or considera- 
tion of consequences of taking a particular 
view should not affect the interpretation 
to be given to statutory provisions dealing 
with basic norms when two interpreta- 
tions of a statutory provision are open 
Acting in this manner would not be legis- 
lation but an operation within the inter- 
stices of the Statute I do not see why 
the principle of benefit of doubt deserves 
•ither on grounds of public policy or as 
» part of the concept of fair trial in a 
criminal case to be given less recognition 
»- force in this country Methods of in- 
vestigation of crime available to the pro- 
ecutinff authorities in this country are 
till rudimentary and have not reached 
[the level of scientific precision which they 
have attained in other countries Power- 
ful motives and factors come into play 
to conceal the actual offenders and to 
mislead prosecuting authorities in cnmi- 
[nal cases every v here The adoption of 
short cuts by producing perjured evidence 
jin support of handy arrived at conclu- 
,ions of prosecuting authorities are not 
(less common m this country than else- 
[where However I am content to base 
jmy opimon on this question on the 
'strength of the declaration of law Dy the 
Supreme Court that the principle of bene- 
fit of doubt has the same force in this 

I untrv as it has in England Accused 
rsons in this country are not entitled 
a lesser protection than the accused in 
lgland when the Constitution itself pro- 
ds life and liberty here against depnva- 
>n except one In accordance with the 
ocedure prescribed by law The mean- 
g of our procedural or adledival laws 
ust, therefore be determined m con- 
lormity with firmly established notions of 
a fair trial unless some statutory prov- 
ision clearly sanctions a departure from 
|the«e 

158 As the answer given by the 
majority of the learned iudees In Far- 
bhoos ca*e 1941 AH LJ 619 = ATR 1941 
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All 402 (FB) (Supra) accords with the 
basic principles embodied m Sections 3 
and 101 and 103 and 105 of the Ad as 
explained by their Lordships of the 
Supreme Court it is not necessary for me 
to discuss authorities of other High Courts 
cited before us which have been referred 
to fully by my learned brother D S 
Mathur J 

159 I may also mention that although. 
Parbhoos case does not appear to have 
been specifically referred to bv the 
Supreme Court so far — and this according 
to the Advocate General was also signi- 
ficant — their Lordships did ate with ap- 
proval m Dahyabhai s case AIR 19L4 SC 
1563 (Supra) a decision of a Division 
Bench of the Patna High Court in AIR 
1955 Pat 209 where reliance was placed 
on the majority decision in Parbhoos 
case Kamla singh’s case was mentioned 
by the Supreme Court because just as m 
Dahyabhai s case AIR 1964 SC 1563 the 
plea of insanity as an exception was raised 
there Tne precise problem considered in 
Parbhoos case 1941 A11 LJ 619 «= AIR 
1941 All 402 (FB) and the answer given 
there have not so far as I am a vare 
come up for consideration before the 
Supreme Court m relation to the right of 
private defence 

160 After a close scrutiny of every 
part of each of the seven opinions m Par- 
bhoos case 1941 All LJ 619 = AIR 1941 
All 402 (FB) I have come to the conclu- 
sion that the majority of their Lordships 
did not lay down anything beyond three 
important propositions which if not cither 
directly or indirectly supported b\ deci- 
sions of their Lordships of the Supreme 
Court have not been affected in the] 
slightest degree bv these decisions These] 
propositions are firstly that no evidence 
appearing m the case to support the 
exception pleaded by the accused can be. 
excluded altogether from consideration on) 
the ground that the accused has not pro- 
ved his plea fully secondly that the obli- 
gatory presumption at the end of Sec 10 i 
is necessarily lifted at least when there is 
enough evidence on record to justify 
giving the benefit of doubt to the accused 
on the question whether he is guilty of 
the offence v ith which he is charged and 
thirdly if the doubt though raised due 
to evidence m support of the exception 
pleaded is reasonable and affects an in- 
gredient of the offence with which the 
accused is charged the accused would be 
entitled to an acquittal As I read the 
answer of the majority in Parbhoos case 
1941 All LJ 619 = AIR 1941 A11 402 (FB) 

I find it based on these three propositions 
which provide the ratio decidendi and this 
is all that needs to be clarified 

161 The practical result of the three 
propositions stated above is that an ac- 
cused s plea of an exception may rei"h 



1970 Cri. L. 3, Rishi Kesh Singh v State (FB) (Mukeriee J) 179 


ione of three not sharply demarcated 
stages, one succeeding the other, depend- 
ing upon the effect of the whole evidence 
in the case ludged by the standard of a 
prudent man weighing or balancing pro- 
babilities carefully. These stages are. 
firstly, a lifting of the initial obligatory 
presumption given at the end of Sec. 105 
of the Act, secondly, the creation of a rea- 
sonable doubt about the existence of an 
ingredient of the offence, and, thirdly, a 
complete proof of the exception by "a 
preponderance of probability”, which 
covers even a slight tilt of the balance of 
probability in favour of the accused’s plea 
The accused is not entitled to an acquittal 
if his plea does not get beyond the first 
stage At the second stage, he becomes 
entitled to acquittal by obtaining a bare 
benefit of doubt At the third stage, he 
is undoubtedly entitled to an acquittal 
This, in my opinion, is the effect of the 
majoiity view in Parbhoo’s case which 
directly relates to first two stages only 
The Supreme Court decisions have con- 
sidered the last two stages so far, but the 
first stage has not yet been dealt with 
directly or separately there in anv case 
brought to our notice. 

162. The last two preceding para- 
graphs, which summarise my opinion, 
would have been enough to answer the 
question before us if it had not been urged 
so emphatically, on behalf of the State, 
that the majority view m Parbhoo s case 
overlooks important aspects of the ques- 
tion, which were more fully argued before 
us with the help of Supreme Court deci- 
sions, and that trial Courts need detailed 
guidance on the application of the prin- 
ciple of Benefit of Doubt when exceptions 
are pleaded After having anxiously ex- 
amined every aspect of the question re- 
ferred to us, I answer the question fram- 
ed in complete agreement with the con- 
clusions of my learned brethren Broome, 
Gupta, Gyanendra Kumar, Yashoda 
Nandan and Parekh, JJ , as follows. 

The answer of the majority of learned 
Judges who decided AIR 1941 All 402 
(FB) is still good law. It means that m 
a case in which, in answer to a prima 
facie prosecution case, any general excep- 
tion in the Indian Penal Code is pleaded 
by an accused and evidence is adduced to 
support such a plea, but such evidence 
fails to satisfy the Court affirmatively 
that the accused has fully established his 
plea, he will still be entitled to an acquit- 
tal, provided that, after weighing the evi- 
dence as a whole prudently (including the 
evidence given in support of the plea ot 
the said general exception), the Court 
reaches the conclusion that, as a con- 
sequence of the doubt arising about the 
existence of the exception, the prosecution 
has failed to discharge its onus of proving 
the guilt of the accused beyond reason- 
able doubt 


163. MUKEKJEE J. I am in res- 
pectful agreement with the views ex- 
pressed by my Lord the Chief Justice 
that the statement of law in Par- 
bhoo’s case, 1941 All LJ 619 = AIR 1941 
All 402 (FB) is not accurate. I would 
like to add a short few words. 

164. The answer to the question re- 
ferred to this Full Bench should follow 
from a correct interpretation of Sec 105, 
S 4 and S 3 of the Indian Evidence Act. 
The terms of these sections have been 
quoted in the iudgment of my Lord the 
Chief Justice and I do not reproduce them 
here to avoid repetition 

165. The effect of Section 105, read 
with Sections 3 and 4 of the Indian Evi- 
dence Act, was considered by the Supreme 
Court in the case of AIR 1962 SC 605 At 
page 616 of the report Subba Rao J (as 
he then was) observed as follows 

The legal impact of the said provisions 
on the question of burden of proof may 
be stated thus- In India, as it is m 
England there is a presumption of in- 
nocence m favour of the accused as a gene- 
ral rule and it is the duty of the prosecu- 
tion to prove the guilt of the accused, to 
put it in other words, the accused is pre- 
sumed to be innocent until his guilt is 
established by the prosecution But when 
an accused relies upon the General Ex- 
ceptions in the Indian Penal Code or on 
any special exception or proviso contain- 
ed in any other part of the Penal Code, 
or in any law defining an offence, Sec 105 
of the Evidence Act raises a presumption 
against the _ accused and also throws a 
burden on him to rebut the said presump- 
tion Under that section the Court shall 
presume the absence of circumstances 
bringing the case within any of the ex- 
ceptions, that is, the Court shall regard 
the non-existence of such circumstances 
as proved till they are disproved ” 

Clearly, the incidence of the burden of 
proving an exception under Section 105 
of the Indian Evidence Act is on the ac- 
cused person and this was conceded by 
Mr Chaturvedi The crucial question for 
determination is, as pointed out by my 
Lord the Chief Justice, how the burden 
may be rebutted by the accused Sec- 
tion 105 says that the Court shall presume 
the non-existence of circumstances bring- 
ing the case within the exception proved 
until "disproved”. In view of the cate- 
gorical terms of the definition of the word 
"disproved” as given in S 3 of the Indian 
Evidence Act, it is manifest that the ac- 
cused person cannot succeed by merely 
creating a reasonable doubt in the mind 
of the Court as to whether he is or is not 
entitled + o the benefit of the said excep- 
tion A presumption of law cannot be 
successfully rebutted by merely raising a 
doubt, however, reasonable Something 
more than raising a reasonable doubt i' 
required for rebutting a presumption of 
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law and It is necessary for the accused to 
show that his explanation is so probable 
that a prudent man ought in the circums- 
tances to accept it 

166 The Advocate General frankly 
conceded that the burden on the accused 
of proving an exception is lighter than the 
burden \ hich lies on the prosecution of 
establishing the guilt of the accused In 
AIR 1966 SC 97 the Supreme Court ob- 
served 

Where an accused person is called to 
prove that his case falls under an ex- 
ception law treats that onus as discharged 
if the accused succeeds in proving a pre- 
ponderance of probability The onus on 
an accused person may well be compared 
to the onus on a party in civil proceedings 

In a criminal proceeding the prosecution 
has to pro\e the guilt of an accused per- 
son beyond reasonable doubt but m a 
civil proceeding a party succeeds on the 
balance of probabilities The distinction 
m the standard of proof in the two classes 
of cases cannot I thin! be better expres- 
sed than by quoting from the judgment 
of Denning J m Miller v Mimster of 
Pensions (1947) 2 All ER 372 (Not cited 
at the b3r) Speaking of the degree of 
proof required in a criminal case before 
an accused person is found guilty 
Denning J stated — 

"That degree is well settled It need 
not reach certainty but it must reach a 
high degree of probability Proof beyond 
reasonable doubt does not mean proof 
beyond the shadow of a doubt The law 
would fail to protect the community if it 
admitted fanciful possibilities to deflect 
the course of justice If the evidence is 
so strong against a man as to leave only 
a remote possibility in his favour which 
can be dismissed with the sentence of 
course it is possible but not in the least 
probable the case is proved beyond rea- 
sonable doubt’ 

As regards the degree of cogency reauired 
to discharge a burden in a civil case his 
Lordship stated 

'That degree is v ell settled It must 
carry a reasonable degree of probability 
but not so high as is required in a cri- 
minal ca e e If the evidence is such that 
the tribunal can say We think it more 
probable than not’ the burden is dis- 
charged but if the probabilities are equal 
it is not ’ ’ (Emphasis (here in * ) 

mine) 

1C7 The burden on an accused person 
being the same as the burden on a party 
in a civil proceeding it follows that if 
the balance or probabilities supports the 
plea of exception the burden on the ac- 
cused person is discharged but if the 
Court is left in a state of reasonable doubt 
as to whether the accused person is or fs 
not entitled to the benefit of the said ex- 


ception it would be a case where the pro- 
babilities are equal and having regard to 
what Denning J has laid down the plea 
would fail 

168 If however as pointed out by my 
Lord the Chief Justice the nature of the 
case is such that on the totality of evi- 
dence a reasonable doubt arises as regards 
some ingredients of the offence the ac- 
cused person is entitled to an acquittal in 
other case a reasonable doubt as regards 
the exception claimed will not entitle him 
to an acauittal 

169 GYANENDPA KUMAR AND 
YAS1IODANANDAN JJ — We have had 
the advantage of reading the judgment 
jointly prepared by Broome Gupta and 
Parelh JJ as well as the separate judg- 
ments of Oak C J Mathur J and Beg J 
Concurring with these learned Judges we 
find ourselves in respectful disagreement 
with the view taken by Oak C J that in 
a case where an accused pleads that he 
had caused grievous hurt to the com- 
plainant in the exercise of his right of 
private defence of property but succeeds 
only in creating a reasonable doubt about 
his claim of being in possession over the 
field m question he will be liable to con- 
viction We also respectfully concur in 
the view talen by Broome Gupta Beg 
and Parekh JJ that the dictum laid down 
by the majority of Judges in Parbhoos 
case 1941 All LJ 619 « AIR 1941 All 402 
(FB) is fundamentally correct and calls 
for a mere elucidation In our opinion, 
there is no conflict between the decisions 
of the Supreme Court and Parbhoos case 
1941 All LJ 619 = AIR 1941 All 402 (FB) 
and we agree that the question referred to 
tms Full Bench should be answered in the 
affirmative 

170 We now proceed to give our own 
reasons for coming to this conclusion. The 
question that has been engaging the at- 
tention of this Full Bench loses much of 
its complexity if it be clearly borne in 
mind that the ta-k before a Court admini- 
stering criminal justice is to determine 
whether a crime has been committed and 
if so whether the responsibility for it can 
be fastened on the accused Before the 
Court proceeds to consider the responsi- 
bility or otherwise of the accused it has 
to determine as to whether a crime has 
been committed at all The burden of 
proving beyond reasonable doubt that a 
crime has been committed and that the 
accused is responsible for it rests upon 
the prosecution 

171 Crime may be described as an act 
or omission prohibited by lay/ and made 
punishable bv it In this sense not every 
act of killing is a crime To cite some 
examples of killing yyhich are not forbid- 
den by law but are in fact Permitted by 
it we may tale a case yvhere the killing 
is by way of execution of a prisoner sen- 
tenced to death by a Court competent to 
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do so by the executioner appointed by 
lawful authority for that purpose. In 
cases of such homicides, which have some- 
time been described as "justifiable homi- 
cide”, no crime can be said to have been 
committed and consequently no one can 
be found guilty for its commission 
Likewise a case in which the accused 
pleads having committed homicide in the 
exercise of right of his private defence of 
person or property and also successfully 
establishes^ his claim, would, in our opin- 
ion, fall in the same class A person 
who kills another in order to save his own 
life cannot be said to have committed an 
act prohibited by law or a crime If an 
accused claims protection of the Excep- 
tion mentioned in Section 96 of the Indian 
Penal Code and fails to establish affirma- 
tively by preponderance of probabilities 
that he had acted in exerase of the right 
claimed, but the evidence on record, taken 
as a whole, creates a doubt that the claim 
made by the accused might reasonably be 
true, then the matter becomes doubtful 
whether an unlawful homicide has taken 
place at all. In such a case a correspond- 
ing doubt is created as to whether an act 
prohibited by law has been committed and 
consequently the accused cannot be found 
guilty of a crime which remains m the 
region of doubt He will, in spite of his 
having failed to discharge the burden 
placed on him by Section 105 of the Evi- 
dence Act, be entitled to the benefit of 
doubt and acquittal 

172. In a case where the accused 
claims to have committed homiade m the 
exerase of his right of private defence 
either of person or of property and fails to 
satisfy the Court affirmatively that he had 
such a right but only succeeds in creatmg 
a reasonable doubt regarding the cor- 
rectness of his claim, it is not, in our 
opinion, quite accurate to say that one 
of the ingredients of the offence of culp- 
able homicide, as defined in Section 299 
of the Indian Penal Code, or the mens rea 
is wanting The offence of culpable homi- 
cide is fully defined in Section 299 and the 
mens rea necessary for the offence are 
also expressly enumerated m the section 
itself There are three species of mens 
rea in Section 299 of the Indian Penal 
Code: (1) An intention to cause death, (2) 
an intention to cause bodily injury likely 
to cause death; (3) knowledge that death 
is likely to be caused When an accused 
has killed another to protect his own life, 
he did have the intention to kill. In fact 
in most cases it is not denied by him that 
he had the requisite intention or know- 
ledge He merely claims that he was 
motivated by the desire to save his own 
life To equate motive with mens rea 
would result in a confusion of legal con- 
cepts "Mens rea” has been defined by 
Glanville Williams in his "Criminal Law, 
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The General Part Second Edition” as 
follows 

What, then, does the legal mens rea 
means. It refers to the mental element 
necessary for particular crime and this 
mental element may be either intention to 
do the immediate act or bring about the 
consequence or (m some crime) reckless- 
ness as to such act or consequence”. 

In this sense of the expression, when a 
person commits homicide in exerase of 
the right of private defence either of pro- 
perty or of person, the element of mens 
rea contemplated by Section 299 of the 
Indian Penal Code is undoubtedly present. 
Thus where a reasonable doubt is created 
with regard to the claim of an accused to 
the protection of the Exception provided 
for by Section 96 of the Indian Penal 
Code, the accused becomes entitled, m our 
opinion, to the benefit of doubt and 
acquittal not because an ingredient of the 
offence under Section 299 of the Indian 
Penal Code or its mens rea becomes 
doubtful, but because a doubt is created 
as to whether the act attributed to 
him amounts to a crime at all We find 
support for the view we are taking from 
the following passages from Russell on 
Crime, XI Edition: 

"The new conception that merely to 
bring about a prohibited harm should not 
involve a man in liability to punishment 
unless in addition he could be regarded as 
morally blameworthy came to be en- 
shrined in the well known maxim actus 
non facit reum, nisi mens sit rea. This 
ancient maxim has remained unchallenged 
as a declaration of principle at common 
law throughout the centuries up to the 
present day So long therefore, as it 
remains unchallenged no man should be 
convicted of crime at common law un- 
less the two requirements which it 
envisages are satisfied, namely, that there 
must be both a physical element and a 

mental element in every crime 

A clear analysis of the requirements of 
law for the establishment _ of criminal 
liability demands a term which indicates 
the physical element alone, entirely dis- 
tinct from that mental element which 
the old maxim so sharply set in opposi- 
tion to it For this purpose lawyers have 
for some time been in the habit of em- 
ploying the expression actus reus thus 
using the adjective reus to qualify the 
noun actus in the same way as the maxim 
used it (in the feminine form), to qualify 
the noun mens in both cases then it 
means "legally prohibited” or "legally re- 
probated”. Thus it is logically possible 
and correct to advance the legal proposi- 
tion that for criminal liability at common 
law there must be not only an actus reus 
but also a mens rea, each distinct from the 
other 

On this footing the word actus carries 
only a factual significance, l e that a 
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human deed has been effected The ad- 
dition of the word reus carries the further 
significance that m the factual circum- 
stances of the deed there is a situation 
which the law has forbidden to be brought 
about To have killed a man is without 
mo*e an actus of no precise legal kind 
it is a homicide and w e do not \ et know 
for certain if the law has forbidden that 
particular killing If however there is for 
examnle evidence that the killing was the 
execution of a condemned prisoner by the 
legally appointed executioner then it is 
an ados wkceh the fan far from farbtd- 
dmg has indeed commanded and there- 
fore it is not an actus reus and it is 
described as a justifiable honucide a 
homicide m accordance with and not 
against the law Again if the death had 
been caused by a surgeon in the course 
of an operation which was recognised by 
him and by the medical profession in 
general to be dangerous (in the sense that 
it was medically advisable tq risk the 
known chance that even when conducted 
with the best of skill and card it might 
cause the patients death} this will be a 
risk which the law does not forb d to be 
taken but permits to be taken and the 
V llhng will not be an actus reus 


However harmful or painful an event 
may be it is not an actus reus unless the 
law in the particular circumstances of the 
ca'e has forbidden it to be brought about 
The duly appointed executioner who has 
put to death a convicted criminal in ac- 
cordance with his sentence ha s killed a 
man with deliberate intent so to do but 
he has committed no crime because the 
deed was not prohibited but \ as actual 
commanded by the law again the use m 
certain circumstances of ev en deadly force 
bv anv citizen in the prevention of the 
commission of a crime by another person 
or Sn the arrest of one who has committed 
a felonv does not give rise t 0 criminal 
liability Similarly the law dotjs not pro- 
htbct a limited cAasx‘jb'ernen£ of a child by 
a parent or schoolmaster nor the causing 
of hurt in the course of many sports and 
games or in the performance of a surgical 
operation by one duly qualified That the 
deed was not prohibiv d by law is a 
complete defence for the man \ ho had 
done that deed for although the actus 
was his vet in the special circumstances 
of his case it was not reus 


To our mind there is nothing m Sec- 
tion 105 of the Indian Evidence Act or 
Section 4 thereof which runs counter to 
the view expressed above 
173 The Supreme Court ii\ AIR 1962 
SC 605 while considering the question of 
burden of proof resting on the accused 
has laid down three different categories 
(1) A statute may throw the burden of 
proof of all or some of the ingredients of 
an offence on the accused (2) The special 


burden may not touch the ingredients of 
the offence but only the protection given 
on the assumption of the proof of the said 
ingredients (See Ss 77 78 79 81 and 88 
of the Indian Penal Code) (3) It may 
relate to an exception some of the many 
circumstances required to attract the ex- 
ception if proved affecting the proof of 
all or some of the ingredients of the of- 
fence (See S 80 of the Indian Penal 
Code) ' 

173-A We are not concerned with the 
first category of cases With regard to 
the third category cl cases the Supreme 
Court has held that though the burden 
lies on the accused to bring his case 
within the Exception the facts proved 
may not discharge the said burden but 
ma\ affect the proof of the ingredients of 
the offence In this category the Supreme 
Court has placed Sections 80 and 84 of 
the Indian Penal Code Section 80 is 
concerned with an accident where the 
consequences brought about are naturally 
unintentional while Section 84 deals with 
the un^oundness of mind of the accused 
le absence of capacity in the accused to 
form an intention 

174 In our view the claim to an Ex- 
ception under Section 96 of the Indian 
Penal Code does not fall in the third 
category of cases because if there is a 
reasonable doubt regarding the correct- 
ness or otherwise of the claim of the ac- 
cused none of the ingredients of the of- 
fence defined in Section 299 of the Indian 
Penal Cote is affected 

175 To us it appears that Section 96 
is more akin to Sections 77 78 79 81 and 
83 of the Indian Penal Code and falls in 
the second category of cases contemplated 
b\ the Supreme Court Though the 
Supreme Court has held that as far a3 
the second category of cases is concerned 
the burden of bringing his case under the 
Exceotion lies on the accused it has not 
proceeded to consider as to what would 
be the result if there is a reasonable doubt 
regarding the claim of the accused The 
observation of the Supreme Court that 

the alleged conflict between the general 
burden which lies on the prosecution and 
the special burden imposed on the ac- 
cused under Section 105 of the Evidence 
Act is more imaginary than real ap- 
plies in our judgment with equal force 
to the second category of cases and if a 
doubt is created in the mind of the Court 
that the defence of the accused might 
reasonably be true a resultant doubt 
would accrue about the commission of the 
crime and hence the guilt of the accused. 
Thus from a practical point of view there 
is no difference in the result whether the 
defence raised by the accused falls within 
the second or third category of Excep- 
tions 

176 In the result we answer the ques- 
tion referred to the Full Bench as unden 
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The dictum of the maionty of learned 
Judges of this Court m 1941 All LJ 619 = 
AIR, 1941 All 402 (FES') is still good law. 
But, it may be elucidated that in a case 
m which any general Exception in the 
Indian Penal Code is pleaded by an ac- 
cused and evidence is adduced to support 
such a plea, but such evidence fails to 
satisfy the Court affirmatively that the 
accused has fully established his plea of 
the claimed Exception, he will still be en- 
titled to an acquittal, if, upon a considera- 
tion of the evidence as a whole (including 
the evidence given in support of the 
plea of the said general Exception), a 
reasonable consequential doubt is creat- 
ed in the mind of the Court as to whether 
the accused is really guilty of the offence 
with which he is charged 

BY THE COURT 

177. In accordance with the majority 
opinion, our answer to the question re- 
ferred to this Full Bench is as follows — 

The majority decision in 1941 All LJ 
«19 = AIR 1941 All 402 (FB) is still good 
law The accused person is entitled to 
be acquitted if upon a consideration of 
the evidence as a whole (including the 
evidence given m support of the plea of 
the general exception) a reasonable doubt 
is created in the mind of the Court about 
the guilt of the accused 

Reference answered accordingly 


4970 CRI h. J. 482 (TTol. 76, C. N. 41) = 
AIR 1970 BOMBAY 48 (V 57 C 7) 
(AT NAGPUR) 

DESHMUKH AND NATHWANI, JJ. 

Abdul Jabbar Tai, Applicant v. R K 
Karanjia, Non-Applicant 

Criminal Appln No 130 of 1968, D /- 
21-8-1968. 

(A) Contempt of Courts Act (1952), S. 1 
■ — Contempt — What amounts to — Kinds 
of. 

What constitutes a contempt of_ Court 
is now settled lav/ The contempt of Court 
is committed in two different ways One 
way is to attack the Judge or the Courts 
■generally and level against them criticism 
which far exceeds the bounds of legiti- 
mate criticism When the judiciary as 
such, or the Judge in particular is. so 
attacked and the attack contains various 
Linds of imputations, such a contempt is 
styled as scandalizing the Court itself 
The other type of contempt is committed 
when there is an attempt to interfere 
with the course of justice, an instance in 
point would be publishing material affect- 
ing the party defending itself, while a 
case is pending This amounts to obstruc- 
tion or interference m the course of 
justice AIR 1953 SC 75 & AIR 1936 PC 

IM/JM/E369/69/MVJ/D 
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141 & AIR 1940 Nag 407 & AIR 1959 
SC 102, Rel on (Para 6) 

When umustified and excessive critic- 
ism of the -judiciary is treated as a con- 
tempt of Court, the ground on which it 
is so treated, is that such unwarranted, 
unjustified and unoccasioned malicious 
criticism tends to undermine the prestige 
and dignity of the judiciary. This is only 
one effect Such criticism, if it passed un- 
noticed, has also the tendency to shake 
the confidence of the common man in the 
impartiality of the judiciary The Courts 
are the bulwark of liberty and the rights 
of the people If this is the position of the 
judiciary _ which the Constitution has 
given it, it is the duty of every right- 
thinking citizen not to do anything con- 
sciously or unconsciously which will 
undermine that special position of the 
judiciary. Since this is the reason why 
the proceedings are taken against a mis- 
chief of this type, the effect that such a 
criticism will create on the mind of a 
common reader must determine the grav- 
ity or otherwise of the offence (Para 7) 

(B) Contempt of Courts Act (1952), 
S. 4 — Apology — Belated apology — . 
Weight to be given. 

An apology, which is unreserved, clean 
and immediately offered at the earliest 
opportunity, is an apology which un- 
doubtedly must be given greatpr weight 
than a belated apology If an unreserved, 
unconditional and unqualified apology is 
not tendered immediately on the realisa- 
tion of the mistake committed but if after 
some discussion in the Courts and after 
getting a possible feeling that the matter 
may lead to grave consequence, an apo- 
logy comes to be offered, it loses much 
of its grace An apology, should be evi- 
dence of real contriteness and manly con- 
sciousness of the wrong done; it ceases to 
be so if it is belated, and it becomes in- 
stead the cringing of a coward shivering 
at the prospect of the stern hand of just- 
ice about to descend upon his head 

(Para 22) 

(C) Contempt of Courts Act (1952), S. 4 
— Punishment — Discretion of Court — 
Quantum of punishment. 

The contempt proceedings are a special 
type of proceedings where summary just- 
ice is meted out. This proceeding is to 
be sparingly used only when the gravity 
of the occasion demands it However, a 
statistical approach to punishment could 
not be considered to be either proper or 
judicial approach The punishment in 
any case for the matter of that is pri- 
marily a matter of discretion. When the 
Legislature lays down that a particular 
offence is punishable upto a certain 
punishment m the form of substantive 
sentence as well as fine, a wide margin 
is available to the Courts to exercise their 
discretion This discretion is judicially 
exercised and the punishment meted out 
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has cot to be commensurate with the 
occasion that demands the exercise of 
jurisdiction. Undoubtedly the punish- 
ment should not be unduly harsh 01 
severe but it also need not be so light 
as to create an impression that whatever 
the gravity of the offence one could al- 
ways escape lightly A norm is therefore 
to be struck by examining the facts and 
circumstances of a particular case 

(Para 24) 

The contemner indulged himself into a 
most unwarranted and most unhealthy 
criticism of the entire class of judges 
namely the lower judiciary He gave to 
this unwarranted criticism a very wide 
publicity in his paper which was widely 
circulated When it was brought to his 
notice by a show cause notice that he had 
committed a contempt and why action 
should not be taken against him he did 
not come before the Court -with the Kind 
of genuine remorse accompanied by un- 
reserved apology which alone vas the 
kind of apolog that is given due consi- 
deration by Courts When he realised 
the possible grave consequences on the 
second occasion he came forward with 
cn apology which for the first time sug- 
gested that he was admitting that he had 
done a wrong 

Held that the belated apology 
came from a person who was an 
experienced loumalist and who claimed 
to be the head of a popular weekly and 
who had on two previous occasions 
known what contempt proceedings were 
Therefore even the belated apology could 
not be considered as indication of real 
contnteness [In the circumstances the 
contemner was sentenced to S I for 15 
days and to pay fine of Rs 2000/- ] 

(Para 24) 

Cases Referred Chronological Paras 
(1969) AIR 1969 SC 189 (V 56) = 

1969 Cri LJ 401 = Cn Appeal No 
55 of 1965 D /- 2-7-1968 Debabrata 
Bandopadhaya v State of West 
'Bengal 21 

(1963) AIR 1963 Madh Pra G1 (V 50) 

= 1963 (1) Cn LJ 187 Padmavati 
Devi v R K Karanjia 22 

(19a9) AIR 1959 SC 102 (V 46) = 

19a9 Cri LJ 251 State of Madhya 
Pradesh \ Revashankar 18 

(1957) AIR 1957 Madh Pra 152 
(V 44) = 1957 Cn LJ 1137 Babulal 
Shukla v Shivprasadsingh 22 

(1953) AIR 1953 SC 75 (V 40) = 

1953 Cn LJ 519 Aswini Kumar 
\ Arabmda Bose 17 

(1940) AIR 1940 Nag 407 (V 27) = 

1940 Nag LJ 425 Sub-Judge 
First Class Hoshangabad v 
Jawaharlal Ramchand 19 22 

(1936) AIR 1936 PC 141 (V 23) = 

1936 AH LJ 671 Andre Paul v 
Attorney General of Tnnidad 17 


N Kamlakar and Nisarali for Peti- 
tioner V R Manohar and G C Baner- 
jee for Respondent C S Dharmadhikan 
Asst Govt Pleader for the State 

DESHMUKH J — The petitioner is 
requesting this Court to take action 
against the respondent under section 3 of 
the Contempt of Courts Act The present 
litigation is an off-shoot of a prio’* litiga- 
tion The facts of that case are not 
relevant for deciding the present petition 
but the background against which the 
present petition comes to be filed may 
be noted m brief 

2 The subject-matter of the present 
petition is an article written by the res- 
pondent R K Karanjia in his Weekly 
named Blitz” in the issue dated April 
20 1968 The complainant had filed a 
complaint against the respondent in the 
Court of the Judicial Magistrate First 
Class Nagpur under section 292 of the 
Indian Penal Code On the last page or 
the cover page of the issue of Blitz dated 
5th of March 1966 a picture of one 
Pamela Tiffin appeared which was being 
styled as obscene by the complai-ant in 
his complaint The respondent defended 
himself but the case ended m conviction 
on 28th September 1967 The respondent 
filed an appeal in the Court of Session 
and by his judgment dated February 13, 
1968 the learned Sessions Judge accepted 
the appeal and acquitted the responded 
It also appears that some move was made 
in the Parliament for amending the pro- 
visions of section 292 of the Indian Penal 
Code and to have that offence tried by a 
Tribunal higher than the Judicial Magis- 
trate First Class Those discussions were 
held in the Parliament in February and 
March of 1968 

3 Against this background and after 

the acquittal by the Sessions Judge the 
respondent wrote the present article 
which is now r being impugned After the 
article was published in the issue dated 
April 20 1968 the complainant petitioner 
fitei vrmlaa & vpjAttstotiri m 22 

1968 for permission to file an appeal 
under the provisions of section 417(3) of 
the Code of Criminal Procedure He also 
moved this Court on April 25 1968 by the 
present application According to the 
petitioner the article as a whole and 
more particularly some of the passages 
which are quoted in the petition are 
calculated to undermine the dignity and 
Prestige of the judiciary They are in the 
nature of an uniustified criticism against 
the trial Judge personally as also against 
the entire lower ludiciarv The petitioner 
therefore brings to the notice of this 
Court that a contempt has been comm 
ted by the respondent by publishing the 
said article and that appropriate action 
may be taken by this Court 

4 When this petition was admitted 
and a show cause notice \ as sent to the 
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respondent, he appeared in the Court on 
July 30, 1968 and produced what is styl- 
ed by the respondent as his unqualified 
apology "for any word, sentence or para 
which may be construed as contempt of 
Court” It may be mentioned that the 
petitioner m his petition had specifically 
quoted two paragraphs from the article 
which, in the opinion of the petitioner, 
clearly amounted to contempt On July 
30, 1968 the matter was called out before 
another Bench of this Court It was then 
brought to the notice of the respondent 
and his Advocate, who was present, that 
there was another paragraph relating to 
the probe being made into the circum- 
stances of the Nagpur case, which means 
the trial for obscenity. There were cer- 
tain observations regarding the probe 
being made by the Chief Mzmster of the 
State and the Chief Justice of the Bom- 
bay High Court and it was particularly 
pointed out that if such probe was under- 
taken it would be as astounding as it 
would be rewarding The respondent was 
told by the learned Judges of that Bench 
that here was a passage which prima 
facie demanded an enquiry into the 
Judge’s conduct or the ludgment of the 
Court, and if such course was permitted, 
that would be the end of the mdiciary 
What explanation the respondent had to 
offer m respect of that paragraph’ When 
such an enquiry was made, an adjourn- 
ment was sought by the learned Counsel 
for the respondent as he wanted to take 
instructions and file the reply The 
matter was then adioumed to August 12, 
1968 on which date the explanation to the 
query made, was filed in the form of an 
affidavit sworn by the respondent On 
that date, further adiournment was 
sought The learned Counsel Mr. Baner- 
jee had some personal difficulty. Adiourn- 
ment was granted and the matter was 
posted for hearing on August 19, 1968 
Yesterday, when the matter was called 
out, Mr Manohar, another learned Coun- 
sel, appeared for the respondent along 
with Mr. Baneriee and he produced an 
apology again in the form of an affidavit 
"When the case was called out we were 
not aware of this apology in the form of 
an additional affidavit as it was filed just 
when the matter was called out We 
pointed out to Mr. Manohar that the 
apologv so-called, which was filed on the 
previous day of hearing, does not appear 
to be either an apology or at any rate 
an unqualified apology. He, therefore, 
said that the respondent was producing 
another affidavit containing the apology 
which would indicate his mind in a pro- 
per manner. He now tenders unreserved, 
unqualified and unconditional apology 
When we brought to his notice that the 
wording in this apology' paragraph No 1, 
was almost the same as in the earlier and 
would not, therefore, amount to an un- 
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conditional apology, Mr. Manohar point- 
ed out that there was a typing mistake 
and the affidavit in terms did not repre- 
sent what the respondent wanted to say 
or was dictated to the stenographer In. 
this manner, we have the last affidavit 
filed yesterday which, according to the 
respondent, now indicates what he pre- 
cisely thinks m respect of the charges 
that are made against him. 

5. When the matter was called out 
and the three apologies appeared on the 
record, one of the questions that we 
ourselves raised for consideration was 
whether in fact the article of the respon- 
dent amounts to a contempt The peti- 
tioner alleged that it constitutes a con- 
tempt of Court The respondent’s learned 
Counsel also admitted that in his view, 
this was a contempt The last affidavit 
filed by the respondent also concedes that 
the article amounts to contempt How- 
ever, the respondent further places him- 
self at the mercy of this Court for 
accepting the apology as sufficient amends 
and to treat the contempt as purged. 
Whether such an apology should be 
accepted and the contempt should be 
deemed to have been purged or some 
other punishment appropriate to the 
occasion is called for, was the only issue 
that was debated 

6. Though the only question that fell 
for decision was whether the apology 
tendered by the respondent should be 
accepted as sufficient amends we were 
generally addressed on the nature of the 
article, the type of contempt and the 
case law which deals with what consti- 
tutes a contempt and what punishment 
was meted out to the persons concerned. 
We must point out to the credit of the 
learned Counsel 'on both sides that they 
took a complete survey of all the import- 
ant decisions on this point We were 
taken through the iudgments of the Privy 
Council, the Supreme Court and the vari- 
ous High Courts including this Court. 
What constitutes a contempt of Court is 
now settled law The contempt of Court 
is committed m two different ways One 
way is to attack the Judge or the Courts 
generally and level against them criticism 
which far exceeds the bounds of legiti- 
mate criticism When the -judiciary as 
such, or the Judge m particular is so 
attacked and the attack may contain vari- 
ous kinds of imputations such a contempt 
is styled as scandalizing the Couit itself 
The other type of contemDt is committed 
when there is an attempt to interfere 
with the course of -justice, an instance m 
point would be publishing material effect- 1 
ing the party defending itself, while S; 
case is pending. This amounts to obstruc-l 
tion or interference in the course of fust- 1 
ice So far as the present article isi 
concerned, it is in the nature of a dnectj 
attack on the particular trial Judge who! 
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( delivered a judgment of conviction and it 
also includes sweeping remarks against 
the entire lower judiciary There is 
therefore no doubt that the impugned 
article falls under the category of -cand 
alizing the Court itself 

7 In order to find out whether the 
an cle in fact constitutes an offence and 
if so what is the gravity of that offence 
we heard learned Counsel on both sides 
and got the article read in the Court as a 
whole How this article should be revd 
\ as one of the questions that was debat 
cd before us The learned Counsel for the 
respondent Mr Manohar submitted that 
this article cannot be analysed micro 
scopically as a statute is analysed and 
th„t w ill have to be read m a broad man 
ner and the normal sense that is conveyed 
by the words used must be accepted We 
think that this is a correct approach The 
-article is published m a weekly news 
paper and we agree that the effect of this 
article should be gauged from the point 
of view of a reader who reads the weekly 
m a certain manner Newspapers of this 
tvpe and magazines are not studied like 
text books They are hurriedly read and 
the broad impression that the article 
creates on the mind of a normal reader 
should be the test for the purpose of 
calculating the possible mischief that 
such an article would lead to This argu 
ment was particularlv emphasised before 
us because the petitioner in his petition 
hi' _mgled out two passages for pointing 
•out the grave nature of the contempt In 
addition on the first date of hearing the 
learned Judges who constituted another 
E°nch called up on the respondent to ex 
plain what precisely he meant by calling 
for a probe or enquiry into the Nagpur 
cas® The paragraph reauinng the Chief 
Justice and the Chief Minister to make 
an enauiry into this case was particular 
ly brought to his notice and he was asked 
to explain the nature of enquiry that 
\ a 1 - contemplated During the course of 
*he argument before us the last para 
frath where the trial Judge s ludgment 
has been criticised and is equated with an 
April fool joke was particularly empha 
isfd on behalf of the petitioner It i« 
und r these circumstances that Mr 
Ilanohar argued that an analysis word 
b\ \ ord and sentence by sentence is not 
the p oper manner of reading such a 
newspaper article When unjustified and 
a xce fC ive criticism of the mdiaary is 
reated as a contempt of Court the 
"round on which it is so treated is that 
su-h unwarranted, uniustified and un 
o'xa'aoned malicious criticism tends to 
undermine the prestige and dignity of the 
ludiciary This is only one effect Such 
criticism if it passed unnoticed has also 
the tendency to shake the confidence of 
the common man in the impartiality of 
the judiciary The respondent himself 


points out in the c econd paragraph of his 
apology that he considers Courts as the 
bulwark of liberty and the rights of the 
people If this is the position of the judi- 
ciary v/hieh the Constitution has erven 
it it is the duty of every right-thinking 
citizen not to do anything consciously 01 
unconsciously which will undermine that 
special position of the judiciary Since 
this is th® reason why the proceedings 
are taken against a mischief of this tvpe 
the effect that such article will create on 
the mind of a common reader must 
according to us determine the gravity or 
otherwise of the offence 

8 Though Mr Manohar learned 
Counsel appearing for the respondent, 
said that the time chosen was most in- 
opportune and the article was unneces- 
sar> let us examine by looking to the 
contents of the article itself what justi- 
fication the writer had for writing such 
an article Mr Manohar made a v< rv able 
attempt to defend the respondent by 
pointing out whv this article was written 
and what precisely was m the mind of 
the writer That argument was addressed 
to us not in justification of what was done 
but only by way of pointing out the ex- 
tenuating circumstances Mr Dharma- 
dhikan learned Assistant Government 
Pleader appearing for the State had the 
same approach but with a different 
emphasis He took us through the second 
paragraph of this article which opens 
with the words from the Judicial Magis- 
trate of Nagpur whose strange judgment 
convicting me of the offence of obscenity 
shocked everybodv He says that the 
next portion of that paragraph no doubt 
refers to the debates of Rajya Sabha and 
Lok Sabha Though apparently the de- 
bates in the Parliament and Rajva Sabha 
are being pointed out as an occasion, for 
writing this article the main emphasis of 
the writer is that the judgment of convic- 
tion by the trial Magistrate was a strange 
judgment The trial Magistrate his 
judgment and m the sweep of 
his pen the entire lower judi- 
ciary are the objects of critici m He 
intended to give the lower judiciary in 
general and the trial Magistrate in parti- 
cular a bit of his mind and v as just 
waiting for some opportunity The pre- 
sent pretension in the affidavit as also the 
argument addressed on his behalf that 
this v as a genuine criticism against the 
background of the Lok Sabha debate 
does not appear to be so true We do 
think that there is considerable force In 
what Mr Dharmadhikan argued How- 
ever since ft is the accepted proposition 
that the ji-’ges individually as well as 
the judiciary as an in titutlon are open 
to legitimate and reasonable criticism we 
would not much emphasise the occasion 
for wanting an article If a legitimate 
criticism is made and we assume that It 
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is amply -justified, there will be no occa- 
sion to enquire about the reason at all 
For a good educative criticism, any occa- 
sion is good enough It is more the con- 
tents of an article and the effect thereof 
that must be emphasised apart from the 
occasion on which it is written 

* 9. Reading the article as a whole 
ns a normal reader might read, it 
appeals to us that besides the title of the 
article, there are three sub-titles which 
are made attractive to catch the eye of 
any reader. The title of the article is 
"whom will you fine for Konarak and 

' Khajuraho” The sub-titles are "abuse of 
law", "Poor doomed” and "probe imper- 
ative’’. What the reader would think is 
that to publish pieces of art which are 
comparable to Konarak and Khaiuraho is 
itselt being held as an offence and that 
amounts to abuse of law When a convic- 
, tion takes place, poor man has no future 
1 and the only remedy, therefore, is a 
probe into the incident that happened at 
Nagpur. If, however, we would consider 
a reader who will read the article as a 
whole, even in that case, the effect that 
will be created on his mind is fraught 
with great mischief The first portion 
dealing with "abuse of law” quotes out 
of context one observation of the learned 
Sessions Judge who allowed the appeal 
of the respondent That observation points 
out that the ludgment of the trial Court 
was "a typical case of how a very con- 
servative application of the penal provi- 
sions can suffocate or stop a normal good 
■expression of art and science ” Against 
this quotation, a portion of the speech of 
one Mr. V C Shukla, Union Home 
Minister of State, is reproduced by styl- 
ing it as an example of the triumph of 
commonsense This passage may be a 
, correct reproduction of the speech made 
t bv Mr V C Shukla in the Parliament 
Mr. Shukla has recalled the Blitz case to 
point out where the lower Court Magis- 
trate had punished the editor, but the 
Sessions Judge had acquitted him 
Against the background of this portion is 
immediately the next part dealing with 
i the inability of the poor to defend them- 

• selves in the Courts of law. What is then 
! stated is that the poor are doomed It 

may be alright that the Blitz had come 
; out with triumphant colour, but a ques- 
! tion is posed what about hundreds of 
- those cases where those convicted and 
'i condemned by "such harsh and unwar- 
1 ranted -judgments” m the lower Courts 
0 do not own the financial and "other re- 
;• sources” to get such convictions quashed 
•5 and their honour and prestige vindicat- 
0 -ed by the higher Courts Immediately 
(> -follows a paragraph which says "If only 
s' people with money and power can afford 
3 the luxury of such costly appeals, the 
poor will be doomed to submit to the 
'{ whimsicalities of the lower Courts”. Now, 
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this paragraph read against the back- 
ground of criticism of the lower Courts 
made by a member of the Parliament on 
a privileged occasion undoubtedly makes 
an untrained common man to believe 
that there is no justice m the lower 
Courts and unless you have ’ financial 
ability, other resources and power”, you' 
have no hope of vindicating your rights. 
Such remarks are likely to make the 
common readers feel that the judgments 
delivered by the lower Courts are gene- 
rally whimsical, that is, without any 
rational basis, but depending upon the 
personal sporadic impulse of the Judge. 

10. The next portion starting with the 
title "probe imperative” first informs the 
reader how Blitz had to spend more than 
Rs 20,000/- for defending itself It is then 
pointed out that but for the magnificent 
manner in which leading citizens, trade 
unions, student organisations and other 
public bodies of Nagpur came to Ins 
rescue by organising a Blitz Defence 
Committee under the Chairmanship of 
Mr. A. D Mani, M P , Chief Editor of 
Hitavada, it would have been difficult 
for the respondent to engage the services 
of top legal luminaries of Nagpur whose 
names are printed therein 

11. Having thus pointed out the great 
difficulty in defending himself and the 
generous help that he received from the 
Defence Committee consisting of eminent 
people of Nagpur, the respondent pro- 
ceeds to observe that something immedi- 
ate and drastic has to be done to prevent 
"social workers” of the brand of the com- 
plainant from continuing to put responsi- 
ble laws of the land to public ridicule. 
Then follows the obseivations for which 
an explanation was called for The res- 
pondent says that he would urge both the 
enlightened and forward-looking Chief 
Minister of Maharashtra and Chief Just- 
ice of the Bombay High Court to insti- 
tute an enquiry into the circumstances 
of the Nagpur case. The revelations that 
would result from such a probe, he as- 
sures them, would be "as astounding as 
they would be rewarding” We would 
pause here and consider the effect of this 
article. The subsequent paragraph which 
is more in the nature of a personal attack 
on the judge and his judgment, may be 
kept aside for the time being We have 
no doubt that the last portion which we 
have kept aside for the time being, has 
the result of heightening the effect of the 
earlier portion If the present defamatory 
matter is against the Judge and amounts 
to contempt of Court, the use to which 
that portion is being put in the article as 
a whole is undoubtedly to create deeper 
and more heightened impression upon 
the mind of the common reader. 

12. We have practically summarised 
all ihe relevant matters in the article. 
According to us, the article read as a 
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whole has the tendency to undermine the 
prestige of the lower judiciary as a whole 
We are aware that the respondent is try- 
ing to give compliments to the appellate 
Court but even those compliments serve 
the purpose of contrasting the judgment 
of the lower Court as against the judg- 
ment of the appellate Court The effect on 
the mind of the normal reader is to make 
him feel that judgments of the trial 
courts are harsh and unwarranted They 
do not take proper view of the provisions 
of law The judgments are based upon 
whimsicality and one is to have not only 
financial but other resources including 
power for obtaining justice The neces- 
sary implication of such a criticism 
therefore is that something other than an 
objective and impartial examination of 
the record of the ease is responsible foi 
the judgments of the lower Courts II 
such extraneous factors are influencing 
the judiciary and if that is the impres- 
sion that is conveyed to a common man 
who is likely to believe the printed words 
we are sure that uncalculated harm is 
going to follow so far as the function of 
the judiciary is concerned When we pul 
a query to the learned Counsel for the 
respondent as to what is meant by 'other 
resources and what is again meant by 
people with money and power alone get 
ting justice he made an effort to point 
out that this has reference to the forma- 
tion of the Defence Committee and no- 
thing else He al-o assured us that this 
was all m the mind of the respondent 
Assuming for the arguments sake that 
the reference to other resources may 
mean the assistance which thp respondent 
got from the Defence Committee Consist 
Ing of local luminaries how is the refer- 
ence to power explained 7 Had this 
Committee any power m it try which it 
obtained the judgment of acquittal The 
reference to factors Id e ' other resources 
and poner is sinister and indicated that 
the judiciary is likely to be influenced by 
outnde factors It is the criticism of th*3 
type and the tone of this article in ridi- 
culing the lower ludiciary as a whole 
that according to us aggravated the 
situation If against such a bad ground 
a common reader reads the pa sage relat 
Ing to a probe or enquiry and the asser- 
tion that the revelations that would result 
from such a probe would be as astound- 
ing as they would be rewarding un- 
doubtedly it would lead to great distrust 
In the judiciary To say m arguments 
now or to put an affidavit that the probe 
merely related to the complainants con- 
duct and his enmity towards the respond- 
ent is to make an attempt to water down 
the effect of the Paragraph in its setting 
in the argument Mr Manohar argued 
th3t in the petition filed by the petitioner 
there is no reference to this paragraph 
relating to probe It, therefore means 


that it did not occur to the complainant 
that this was an objectionable portion of 
the article Thus he pointed out to us as 
a support for his argument that this por- 
tion has nothing to do with the judge or 
his judgment It may be that the com- 
plainant knew the entire record of the 
case including the statement of the accus- 
ed under section 342 of the Code of Crim- 
inal Procedure He knew the defence of 
the accused and his reading of the article 
is likely to be slightly different from the 
reading of a common man who have no 
know ledge of the background of the case 
It was argued before us that the judg- 
ment was printed as a whole in an issue 
of the Blitz dated October 7 1967 It is 
well known that the newspaper matter 
even if read exhaustively is forgotten 
soon The time lag between October 7 
1967 and April 20 1968 was so great that 
no reader would remember the judgment 
as such We are making the most libera! 
concession to the respondent that the 
judgment though printed as a whole is 
also read by the common reader on Octo- 
ber 7 1967 Even on that footing v e 
think that while reading this article in 
April 1968 beyond a vague memory he 
would have no recollection of the details 
of that judgment The moment this art- 
icle was read in Court on July 30 1968 
the first reaction of the Bench was that 
here was an implied or sly reference to 
the judge himstlf and if an enquiry was 
called for it would disclose something 
astounding We are not therefore im- 
pressed by the explanation offered on be- 
half of the respondent by fir Manohar 

13 We also think that the reference- 
to an enquiry is deliberately so v orded 
as to make the reader wonder what 
dramatic matter is hidden behind the 
screen However the respondent has now 
given a full explanation regarding the 
background of the ca e Stated shortly 
he wants to say that the complainant is 
a pro-Pakistani whose loyalty to this 
country is doubtful He is assisted by 
some others of the same type who enter- 
tain grudge against Blitz for publish- 
ing the pictures on cover pages or other 
writings Hence the motive behind the 
complaint is anything but pure If this f? 
all that was to be discovered by the 
Chief Minister and the Chief Justice after 
the suggested probe wt wonder whether 
this could even be described as either 

astounding or rewarding On the con- 
trary the deliberate choice of dramatic 
words and deliberate suppression of this 
bad ground from the article throv s con- 
siderable light on the mentality of the 
writer and his desire to corrupt the mind 
of the reader 

14 This portion again falls in between 
the earlier criticism of the lower Courts, 
as such and the ridicule of the judges 
judgment in the last paragraph. So far 
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as the last paragraph is concerned,' the 
respondent says that the "PIN UP” case 
was not without its funny side even be- 
fore the case went up in appeal to the 
higher Court The respondent claims that 
after the full text of the "judgment was 
printed, a friendly member of the judL 
clary made a query to him in writing 
whether it was a genuine reproduction of 
the judgment really delivered or it was 
some kind of April-fool joke that the 
respondent was making at the expense of 
the Magistrate The respondent had to 
reassure the judicial friend that it was a 
verbatim reproduction of the authorised 
copy of the judgment duly signed by the 
Magistrate without any attempt by Blit 2 
to hold it up to contempt or ridicule 

15 . We made a query with the learn- 
ed Counsel for the respondent whether 
his client was willing to disclose the name 
of the so-called 'judicial friend” Mr. 
Manohar stated that his client would 
suffer the consequences himself and not 
disclose the name We may, however, 
point out that in the initial affidavit filed 
by the respondent explaining the back- 
ground of the article, it is not asserted 
on oath that there was in fact a "judicial 
friend” who wrote the alleged letter. In 
the absence of an assertion on oath we 
have our own doubts whether there is m 
fact such a letter writer, or whether ref- 
erence is a fake one made to cut one 
more joke at the cost of the Magistrate. 

16. The sum total of the effect, accord- 
ing to us, therefore, is that a common 
reader, when he keeps the issue aside 
after reading this article, will think that 
the particular judgment of conviction 
was funny judgment written whimsically 
and the mdgment was a harsh and un- 
warranted one, that judgments of lower 
Courts are generally of this type and 
normally justice though available in 
higher Courts requires, money and other 
resources including power, and that if 
the suggested enquiry was held, it would 
disclose some thing alarming about the 
trial of the case by the Magistrate and 
set right the wrong that has been done 
in administration of justice and thus im- 
prove the tone of the judiciary at large. 
The least that can be said is that the 
article is calculated to shatter the con- 
fidence of the common reader in the im- 
partiality, integrity and efficiency of the 
lower judiciary. 

17 . If this is the effect of the article 
read as a whole, the only conclusion to 
which we can reach is that this is a con- 
tempt of a very grave type Though a 
large number of judgments of various 
Courts were referred to us, considerable 
number of them were cited on either side 
only to point out that a particular punish- 
ment is meted out and rarely substantive 
sentence under the provisions of the Con- 
tempt of Courts Act has been resorted to. 


The point relating to the quantum of 
punishment will be dealt with by us at 
the end of the mdgment We might now 
refer usefully to two judgments which 
bring into relief the quality and nature 
of contempt when certain acts are com- 
mitted So far as the criticism against the 
judiciary is concerned, we may refer to 
Aswini Kumar v. Arabinda Bose, AIR 
1953 SC 75. Those contempt proceedings 
were initiated by the Supreme Court 
against the respondent for writing an art- 
icle m the Times of India Daily of Octo- 
ber 30, 1952 In that article, extraneous 
motives and things of policies and politics 
were alleged against the Supreme Court 
Judges in the matter of their desire to 
abolish the dual system prevailing on the 
original side of some of the High Courts, 
The Supreme Court points out that if the 
article had confined itself merely to 
preach to the Courts of law the sermon 
of divine detachment, nothing was lost. 
But to impute motives and to allege that 
extraneous considerations go to the deci- 
sion of the cases by the Supreme Court, 
is bound to undermine the administration 
of justice and is calculated to lead to 
greater mischief than can possibly be 
imagined The observations of the 
Supreme Court in that behalf may be 
quoted- 

"If an impression is created in the 
minds of the public that the Judges in 
the highest Court in the land act on 
extraneous considerations m deciding 
cases, the confidence of the whole com- 
munity in the administration of justice 
is bound to be undermined and no greater 
mischief than that can possibly be 
imagined ” 

Their Lordships of the Supreme Court 
clearly point out that this is not to sup- 
press all criticism against the judges and 
the judiciary In fact, they quote with 
approval a passage from the judgment of 
the Privy Council in Andre Paul v Attor- 
ney-General, AIR 1936 PC 141 The ob- 
servations of Lord Atkin which are so 
often quoted in such cases are fully 
approved by the Supreme Court They 
do believe that "the path of criticism is 
a public way and the wrong-headed are 
permitted to err therein: provided that 
members of the public abstain from im- 
puting improper motives to those. talcing 
part in the administration of justice and 
are genuinely exercising a right of critic- 
ism and not acting in malice or attempt- 
ing to impair the administration of just- 
ice, they are immune ” It is pointed out 
that "justice is not a cloistered virtue; 
she must be allowed to suffer the scrutiny 
and respectful even though out-spoken 
comments of ordinary men”. 

18. Against this background, it is 
pointed out that when criticism not only 
exceeds the legitimate bounds but is bas- 
ed upon a personal attack most unjustifi- 
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ed and vilification of a class of judges 
without any justification whatsoever 
the effect is bound to be that the prestige 
and position of the judiciary will be 
undermined In another judgment in the 
case of State of Madhya Pradesh v Reva 
Shankar AIR 19o9 SC 102 the Supreme 
Court classifies the innumerable ways by 
which attempts could be made to hinder 
or obstruct the due administration of 
justice in Courts Having pointed out the 
two broad categories of contempt of 
Court they observed that where the un 
justified criticism is in substance an 
attack on individual judges or the Court 
as a whole with or without reference to 
particular cases causing unwarranted 
and defamatory aspersions upon the 
character and ability of the judges such 
conduct is pum hed as contempt for the 
reason that it tends to create distrust in 
the popular mind and impair the confid 
ence of the people in the Courts whicn 
are of prime importance to the litigan s 
in the protection of their rights and 
liberties. 

19 Several other judgments were 
brought to our notice but since they con 
tain more or less similar observations 
relating to the nature of contempt and 
the manner in which it is to be held prov 
ed it is not necessary to duplicate refe- 
cnees However %/e think that a judg 
ment of Mr Justice Bose as he then was 
in the case of Sub Judge First Class 
Hoshangabad v Jawahar Lai Ramchand 
AIR 1940 Nag 407 may be usefully Tefer 
red to in the matter of approach ng the 
offence of contempt of Court and the 
view the Court should take about the 
punishment that is to be inflicted The 
learned Judge has particularly dra%vn 
attention to the peculiar position of the 
lower judiciary In that case Sub Judge 
First Cla^s Hoshangabad had passed a 
certain order in the Judicial proceedings 
and a party litigant wrote a threatening 
letter to him He challenged the legality 
of the act that was ordered to be done at 
the instance of the learned Judge and 
told him that he %vas doing so on his o%vn 
responsibility and that the order was 
against law That step is talen by the 
judge to cause loss to the defendant and 
if he succeeded in the appeal, the judge 
will be responsible for making good the 
entire loss When proceedings in con 
tempt of Court % ere taken out against 
the writer of that letter the learned 
Judge points out that It is necessary to 
take a particularly serious vie%v of such 
contempts when they relate to the 
members of the lower judiciary It would 
be better to point out the reasons thereof 
m the words of the learned Judge him 
selL 

But I feel that it is necessary to take 
a serious view of the matter in order to 
protect Judges in the lo\%er Courts who 
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are not as favourably situated as we are 
here and who have difficulties and ob- 
stacles to overcome from % hich we arc 
happily free also in order to leave no 
mistake or misunderstanding m the mind 
of the general public that this sort ol 
attempt at intimidation will not be light 
ly passed over 

20 In view of the observations cited 
from the above judgments and bearing in 
mind the circumstances of the case we 
think that the offence committed b\ the 
present respondent is not only of a grave 
nature but serious view requires to be 
talen thereof Judgments of conviction 
by one Court and acquittal by the higher 
Court or a judgment of acquittal by the 
lower Court and a conviction by the 
higher Court is a routine matter in judi 
cial proceedings No grievance can be 
made simply because the judgment has 
gone against a particular party No Judge 
can ever decide a case in a manner which 
will please both sides It is because of this 
that often it is said that a compromise is 
the best manner in which a litigation 
could be terminated Then alone the 
parties feel satisfied because each has 
agreed to the final decision The duties 
of a judge are in the circumstances one 
rous and he must be in a position to dis 
charge them without any fear or favour 
Any attempt at intimidation or bullying 
or holding out a threat of unjustified cn 
ticism or an unwarranted attack under 
mining his prestige must therefore be 
put down with a strong hand 

21 We might now consider usefully 
some references made before us to the 
circumstances in which punishment is to 
be meted out when the offence of con 
tempt of Court appears to be committed 
Mr Manohar referred us to 1968 SC 
(Notes) No 383 in the case of Debabrata- 
Bandopadhaya v State of West Bengal 
Cn Appeal No 55 of 1965 dt 2 7 1963 
=A1R 1969 SC 189 He particularly dre t 
our attention to the observations of the 
learned Judges of the Supreme Court 
that punishment under the law of con 
tempt is called for when the lapse is deli- 
berate and is m disregard of ones duty 
and in defiance of authority To tale- 
action in an unclear case is to mal e th>* 
law of contempt do duty for other mea 
sures and is not to be encouraged Un 
doubtedly those are the only circum 
stances in which an act of contempt is not 
only looked with disfavour but is requir 
ed to be put down with a strong hand If 
the lapse is not deliberate but is by a 
slip or by an error of judgment and that 
explanation appeals to a Court of law 
we have no doubt that m the circum 
stances the contempt should be styled as 
technical contempt and a sincere apology 
would be enough to purge such contempt 
If the action to be taken is in the cas® of 
a deliberate lap^e which is in disregard 
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of duty and is also m defiance of author- 
ity, then undoubtedly, appropriate 
punishment is called for. 

22. Examining now the respondent's 
article from that point of view, we find 
that the weekly newspaper Blitz has a 
circulation of two lac copies as was stated 
at the bar on behalf of the respondent. 

It was because of a query by us that the 
answer came to be given In the context 
of calculating the harm that is done by 
such publication, the extent of publicity 
is a relevant factor It is m that context 
we made the query as to what was the 
circulation of this paper If the circula- 
tion is to the tune of about two lac copies 
per week, it must be said that the res- 
pondent, as the editor of such a widely 
circulated paper, has great responsibility. 
In common man’s language, this paper 
will have to be described as a popular 
paper The more popular the paper is, the 
greater is going to be the effect of wilt- 
ing m proportion to the stability, prestige 
and circulation of the paper, and the res- 
ponsibility of the editor and those who 

manage it is proportionately heightened 

Criticism from people placed m such 
position has got to be reasonable and 
must exhibit a high tone When the rea 
pondent wrote this article, it could not 
be said that he was not familiar at ail 
with the Courts, their position and th. 
law relating to contempt of Court On a 
query by us again, Mr A. Kamlakar, 
learned counsel appearing for che peti- 
tioner, referred us to a judgment of the 
Madhya Pradesh High Court in Babiual 
Shukla v Shivprasadsing, AIR 1951 
Madh Pra 152 He particularly emphasis- 
ed an observation of that Court that 
while considering whether the apology 
alone is sufficient to purge the contemn^ 
the past conduct of the person accused ot 
having committed contempt and tne 
nature of impugned publication must, 
taken into account He. therefore point- 
ed out to us in that context that the res- 
pondent had previously to face sucn 
proceedings on some occasions v\e, ■ tner - 
fore, asked the learned Counsel for 
respondent to make a statement at er 
enquiry with the respondent whether ne 
was m fact involved in such proceeding.-' 
and what were the results thereof It was 
stated at the bar on behalf of the res 
'.pondent that on one occasion m 19o4 a 
show cause notice was issued agamsi, tne 
respondent by this Court in Bombay, tie 
said that some reports of a pending case 
were published in the columns of mis 
weekly The contempt proceedings arose 
from the publication of those reports 
The original litigation of which reports 
were published, was between Chester 
Bowles, the American Ambassador on 
the one hand and Mr. R K. Kararma the 
present respondent, and one Mr Karaka 
on the other. The apology was then ten- 


dered and was accepted The other occa- 
sion was when a similar proceeding was 
initiated against the respondent in the 
Madhya Pradesh High Court and which 
case is reported in Padmawati Devi v R. 
K Karanjia, AIR 1963 Madh Pra 61 That 
case arose out of publication of certain 
reports even when the police investiga- 
tion was continuing One of the points 
raised was whether publishing such re- 
ports before the filing of the charge sheet 
amounts to an interference with the 
course of justice The Madhya Pradesh' 
High Court then considered whether the- 
apology sent by the respondent through 
post should be accepted They held that 
it was no apology at all as no regrets 
were expressed for the wrong done. 
There was also an attempt to justify the 
pubhcation of the material Under the 
circumstances, the respondent was fined. 
The learned Counsel for the petitioner 
Mr. N. Kamlakar, therefore, urged before 
us that here is a respondent who is not 
only the editor of a widely circulated 
paper but is fully conversant with the 
law of contempt He said that it is often 
said that experience is the best teacher, 
but the respondent in this case does not 
seems to have nrofited by his past experi- 
ence These circumstances are stated be- 
fore us only to point out that the lapse 
committed by the respondent could not 
be said to be an accidental shp but it 
appears to be a deliberate and calculated 
assault on the dignity of the lower Court. 
It is particularly necessary for us to 
examine this position because Mr Mano- 
har in his persuasive manner made a 
very strenuous effort to point out to us 
that the respondent is really feeling re- 
moise and this contempt should be deem- 
ed to have been purged bv accepting this 
apology. We may at once point out as has 
been observed in several judgments of 
the Supreme Court as well as m the judg- 
ment of Mr Justice Bose as he then was 
in the case of AIR 1940 Nag 407, that an 
apology is not a weapon of defence forg- 
ed to purge the guilty of their offences 
It is not an additional insult to be hurled 
at the heads of those who have been 
wronged It is mtended to be evidence of 
real contriteness, the manly conscious- 
ness of a wrong done, of an injury inflict- 
ed, and the earnest desire to make such 
reparation as lies in the wrong-doer s 
power. Mr. Dharmadhikari particularly 
emphasised this approach and says that 
the circumstances under which the so- 
called apology has been tendered by the 
respondent may be examined An apo- 
logy. which is unreserved, clean and 
immediately offered at the earliest oppor- 
tunity is an apology which undoubtedly 
must be given greater weight than a be- 
lated apology. If an unreserved, unconcu- 
tional and unqualified apology is no: 
tendered immediately on the realisation 
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iof the mistake committed but if after 
some discu-sion in the Courts and after 
getting a possible feeling that the matte* 
may lead to grave consequence an apo- 
logy comes to be offered it loses much of 
its grace An apology which as Mr 
Justice Bose as he then was says should 
be evidence of real contnteness and 
manlv consciousness of the wrong done 
it ceases to be so if it is belated and f 
becomes instead to borrow the language 
of Mr Justice Bose again the cringing 
of a coward shivering at the prospect of 
the stem hand of justice about to descend 
upon his head When we examined the 
circumstances under which the apology 
comes to be tendered in this case wc find 
that the so-called apology tendered on the 
first day of hearing namely July 30 1963 
as not an unreserved and unconditional 
apology at all In the first paragraph of 
the affidavit filed on that day there is 
an attempt to e v plain the circumstances 
urder which the article came to be writ 
ten. That portion may smack of an 
attempt to justify but it is at once ex- 
plained that the respondent without en- 
tering into any lengthy discussion of the 
article o* attempting to justify the same 
was tendering an apology When we sav 
that the apology tendered does not 
appear to be an unreserved and uncondi 
tional apology it would be better to 
auote the wording of the respondent him 
self so that v hat it contains may bo 
notified bv the words used by the res- 
pondent himself. 

\\ ithout entering into any lengthv 
discussion of the article or attempting to 
justify the same 1 hereby tender my un- 
qualified apology to your Lordships for 
any v ord sentence or para which may 
be construed as contempt of Court and 
pray that vour Lordships may be pleased 
to accept the same and discharge the ru!° 
n 

23 'When this Bench was seized of 
this matter and the case opened on 
August 19 1968 we told Mr Manohar 
that the apology which we have quoted 
above does not appear to us to be the 
1 ind of unreserved and unconditional 
apology that is expected from a wrong 
doer who really feels remorse He does 
not exhibit anywhere the consciousness 
that he has done a wrong He docs not 
plainly admit his responsibility for th« 
wrong and show the preparedness to 
minimise that wrong or to wash away 
the effect of bis conduct by an unqualifi- 
ed unreserved and sincere apology 
What he says at best is that he is ten- 
dering an unqualified apology for an* 
v ord sentence or para yvhich may be 
construed as contempt of Court By 
necessary implication and after reading 
this affidavit as a whole the impression 
that is created is that the respondent 
•does not think that there was anything 


objectionable m the article He does noS 
admit that he has done a wrong which is 
to be retrieved by repentance What he 
-ays is that for any word sentence or 
para which may be construed as con- 
tempt of Court he has an apology to 
tender When we told Mr Manohar of 
what we think of such an apology Mr 
Manohar said that he had tendered an- 
other apology at the beginning of the 
day which m the circumstances could 
not be circulated in the papers earlier 
He therefore brought to our notice an- 
other apology As luck would have it 
even this affidavit of the apology had the 
same wording winch we may reproduce 
I further tender and convey my un- 
qualified unreserved and unconditional 
apology to their Lordships and the mem- 
bers of the judiciary for any word 
sentence passage or paragraph in the said 
articles which may construe as contempt 
of Court 

Here the improvement only consists ot 
referring to the members of the judiciary 
at large and the addition of one more ad- 
jective namely unreserved In thq 
operative part it had again reference to 
the same position namely that the apo- 
logy is tendered for any v/ord sentence 
passage or paragraph in the said article 
which may be construed as contempt of 
Court Since this was not materially 
different we a«ked Mr Manohar how is 
this apology different from the first Mr 
Manohar said that there appeared to be 
a typing mistake which was immediately 
corrected The present apology is as 
follows 


I further tender and convey my un- 
qualified unreserved and unconditional 
apology to their Lordships and the Mem- 
bers of the Judiciary for every word 
sentence passage or paragraph appearing 
in the ^aid article and plead guiltv to tie 
charge 


We vnll not make any fetish at all of th» 
tv Ping error that crept in the second 
apology which was first filed in Court in 
the beginning of the day on August 19 
1968 and we accept the word of Mr 
Manohar as representing the truth We 
will assume that the last apology whicn 
we have quoted above was the second 
apology tendered by the respondent on 
the 19th of August 1968 when the hear- 
ing of this case began before m this 
Bench The only question that remains 
to be considered is whether this apology 
'V'Hch is tendered on the 19th of August, 
1968 should be accepted and should bs 
deemed enough to purge the contempt 
tnat is committed 

24 It may now be appropriate to 
reter to the approach of Mr Manohar in 
the matter of punishment in contempt 
proceedings Both sides refer to several 
decided judgments which are reported. 
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By a statistical survey of these judg- 
ments, Mr Manohar said that, in most 
of the cases, the apology was accepted as 
• sufficient amends. In gross cases, the 
punishment was that only a fine was im- 
posed We are aware that the contempt 
proceedings are a special type of proceed- 
ings where summary justice is meted out. 
This proceeding is to be sparingly used 
only when the gravity of the occasion 
demands it. However, a statistical ap- 
proach to punishment could not be 
considered to be either proper or judicial 
approach The punishment in any case fot 
the matter of that is primarily a matter 
of discretion When the Legislature lays 
down that a particular offence is punis li- 
able upto a certain punishment m the 
form of substantive sentence as well as 
fine, a wide margin is available to the 
Courts to exercise their discretion This 
discretion is judicially exercised and the 
punishment meted out has got to be com- 
mensurate with the occasion that de- 
mands the exercise of jurisdiction Un- 
doubtedly, the punishment should not oa 
undulv harsh or severe, but it also need 
not be so light as to create an impression 
that whatever the gravity of the offence, 
one could always escape lightly A norm 
is, therefore, to be struck by examining 
the facts and circumstances of a particu- 
lar case. It is only against this back- 
ground that we think that we have be- 
fore us a contemner who has indulged 
himself into a most unwarranted and 
most unhealthy criticism of an entire 
class of Judges, namely, fhe lower judi- 
ciary He has given to this unwarranted 
criticism of very wide publicity because 
his paper is widely circulated paper. 
When it was brought to his notice by a 
show cause notice that he has committed 
a contempt and why action should not 
be taken against him, he has not come 
before the Court with the kind of genu- 
ine remorse accompanied by _ unreserved 
apology which alone is the kind of apu- 
logy that is given due consideration by 
Courts. When he realised the possib.e 
grave consequences on the second occa- 
sion, he comes forward with an apology 
which for the first time suggests that he 
(the respondent) is admitting that he has 
done a wrong When a belated apology 
comes from a person, who is an experi- 
enced journalist and who claims to oe 
the head of a popular weekly and wno 
had on two previous occasions known 
what contempt proceedings are, we do 
not think that even the belated apologv 
should be considered as indication of real 
contriteness It had its origin more in the 
fear of consequences that might be met- 
ed out to him rather than in any genuine 
feeling of remorse for having unneces- 
sarily bestowed harm and injury upon 
the members of the lower judiciary. In 
the circumstances, we think that the 
1970 Cn.L.J. 13. 


apology tendered by the respondent 
should not be accepted Accordingly we 
do not accept that apology. In the circum- 
stances which we have described above, 
we are of the opinion that this case calls 
for a sentence which will be commensu- 
rate with the nature of the harm done 
by the article. 

25, We accordingly convict the res- 
pondent under section 3 of the Contempt 
of Courts Act and sentence him to suffer 
simple imprisonment for 15 days and- to 
pay a fine of Rs 2000/-. In default of pay- 
ment of fine, he will suffer further simple 
imprisonment for 15 days The respond- 
ent is given three weeks’ time to pay the 
fine as well as to surrender himself. 

26. At this stage Mr. Manohar, learn- 
ed Counsel for the respondent, prays for 
leave to appeal to the Supreme Court 
which is refused. 

Order accordingly. 


1970 CRI. L. J. 193 (Yol. 76, C. N. 42) = 
AIR 1970 ALLAHABAD 119 (V 57 C 12) 
D. P. UNIYAL AND C B CAPOOR JJ. 

Chandi Prasad, Applicant v. Chaudhari 
Chandra Pratap Singh, Opposite Party. 

Criminal Revn No 269 of 1966, D/-6-3- 
1968 against judgment of Addl S. J. 
Basti, D/-17-2-1966 

(A) Criminal P. C. (1898), S. 146 (1) — 
Reference of dispute to Civil Court — In 
judging whether Magistrate had sufficient 
ground what has to be seen is substance 
and not form of order of reference — 
Order disclosing that Magistrate found it 
difficult to decide on question of possession 
— Held, it could not be said that order 
of reference was incompetent. (Para 8) 

(B) Criminal P. C. (1898), S. 146 (1-B) 
and (1-D) — Order under S. 146 (1-B) pas- 
sed after adopting finding of civil Court 
on question of possession referred to it — 
It is no more open to party to assail order 
of reference to Civil Court. (Para 10) 

(C) Criminal P. C. (1898), Ss. 146 (1-B), 
(1-D) and 439 — Order of Magistrate 
under S. 146 (1-B) — It cannot be set 
aside in revision: AIR 1963 Pat 243 (FB) 
held impliedly overruled by AIR 1966 SC 
1888. 

The finding given by the Civil Court 
m pursuance of the provision of sud- 
section (1-B) of Section 146 is a finding 
of a Court of civil juiisdiction, and as 
such, it is not subject to the jurisdiction 
of criminal court In so far as sub-sec- 
tion (1-D) bars appeal from such finding 
and prohibits review or revision of such 
finding, it clearly envisages that in so far 
as the order of the Magistrate is based 
on the finding of Civil Court the same 
cannot be interfered with in any way. 
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The order being an integral part of that 
finding cannot be set aside in revision 
AIR 1963 Pat 243 (FB) held impliedly 
overruled by AIR 1966 SC 1888 (Para 12) 
Cases Referred Chronological Paias 
(1967) 1967 All U 649 = ILR 
(1967) 2 AH 386 Guru Prasad 
Pandey v State 4 

(1966) AIR 1966 SC 1888 (V 53) *= 

1966 All LJ 1122 =-1966 Cn LJ 
1514 Ram Chandra Agarwal v 
State of U P 

(1963) AIR 1963 Pat 243 (V 50) = 

1963 (2) Cn LJ 25 (FB) Raja 
S>ngh \ Mahendra Smgh 12 

(1899) 1899 AC 626 = 68 LJ PC 
148 Madden \ Nelson and Fort 
Sheppard Railway 1° 

B C Saxena and K C Saxena for 

Applicant A G A for Opp Party 
UNILAL J — This application in re- 
vision arises out of proceedings under Sec- 
tion 145 Criminal P C and is directed 
against an order passed by the Magistrate 
in terms of Section 146 (1-B) of the Code 
of Criminal Procedure 

2 The dispute related to a plot of 
land which each party claimed to be in 
his exclusive possession. On being satis- 
fied that there was an apprehension of the 
breach ol the peace in respect of the land 
In question the Magistrate attached the 
property ana followed the procedure laid 
down m sab-clause (1) of Section 145 Cri- 
minal P C After perusing the written 
statement* affidavits and other documents 
filed by the parties concerned the Magis- 
trate came to the conclusion that it was 
a fit case wmch should be referred to the 
Civil Court under sub-section (1) of Sec- 
tion 146 Criminal P C The parties were 
directed to appear before the Civil Court 
and they adduced evidence in support of 
their respective claims as respects of the 
fact of possession of the subject of dis- 
pute The Civil Court recorded a finding 
that the opposite party was in possession 
of the disputed plot on the date ol the 
preliminary order as also two months next 
before the date of such order 


3 On receipt of the finding of the 
Civil Court the Magistrate proceeded to 
dispose of the proceeding under Sec 146 
(1-B) Criminal P C in conformity with 
the decision of the Civil Court and passed 
an order directing the delivery of posses- 
sion to the opposite party 

4 The applicant filed a revision in the 
Court of the Sessions Judge against the 
order of the Magistrate but the same was 
dismissed He then came up in revision 
to this Court and the matter was heard 
by our brother Rajeshwari Prasad J who 
observed that In view of the Division 
Bench decision of this Court in Guru 
Prasad Pandey v State 1967 All LJ 649 
an order passed by the Magistrate in con- 
formity wuth the decision of the Civil 


Court was not amenable to the revisions! 
jurisdiction of the Sessions Judge and the 
High Court He was however of the 
view that it was not clear from the said 
decision whether what was intended was. 
to lay down that no revision petition was 
entertainable against the order of the 
Magistrate or whether it was intended 
that the correctness of the finding of the 
Civil Court was not liable to be challenged 
by way of revision He therefore direct- 
ed the case to be laid before a larger 
Bench for decision and that is how the 
matter has come before us 

5 The learned counsel for the appli- 
cant advanced three contentions before 
us first that the Magistrate had no juris- 
diction to make the reference to the Civil 
Court Secondly that if it was shown 
that the reference made by the Magis 
trate to the Civil Court was itself illegal 
the order passed by him under Sec 146 
(1-B) would become vitiated and the High 
Court was entitled to interfere in revi- 
sion Lastly it was contended that the 
order of the Magistrate which was based 
on the finding recorded by the Civil 
Court was liable to be challenged by way 
of revision 

6 Before we proceed to examine the 
above contentions it is necessary to read: 
the relevant provisions of the Code of Cri- 
minal Procedure 

7 Section 146 Criminal P C as am- 
ended by Act 26 of 1955 is as follows 

146(1) — If the Magistrate Is of 
opinion that none of the parties was then 
in such possession or is unable to decide 
as to which of them was then in such 
possession, of the subject of dispute he 
may attach it and draw up a statement of 
the facts of the case and forward the re- 
cord of the proceeding to a Civil Court of 
competent jurisdiction to decide the 
question whether any and which of the 
parties was in possession of the subject 
of dispute at the date of the order as ex- 
plained in sub-section (4) of S 145 and 
he shah direct the parties to appear 
before the Civil Court on a date to be 
fixed by him 

Provided that 

(1-A) On receipt of any such reference 
the Civil Court shall peruse the evidence 
on record and take such further evidence 
as may be produced by the parties res- 
pectively consider the effect of all sucn 
evidence and after hearing the parties 
decide the question of possession so re- 
ferred to it 

(1-B) The Civil Court shall as far as 
may be practicable withm a period of three 
montns irom the date of the appearance 
of the parties before it conclude the in- 
quiry and transmit its finding together 
with the record of the proceeding to the 
Magistrate by whom the reference was 
made and fhe Magistrate shall, on receipt 
thereof proceed to dispose of the pro- 
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ceeding under Section 146 in conformity 
wilh the decision of the Civil Court 

(1-C) 

(1-D) No appeal shall lie from any 
finding of the Civil Court given on a re- 
ference under this section, nor shall any 
review or revision of any such finding be 
allowed 

(1-E) An order under this section shall 
be subiect to any subsequent decision of 
a -Court of competent lunsdiction 

8. It will be seen that the Code envis- 
ages two situations in which a Magistrate 
may decide to make a reference to the 
Civil Court in a proceeding under Sec- 
tion 145, Criminal P. C . 

(l) if he is of opinion that none of the 
parties is proved to be m possession of the 
subject of dispute; or 

(li) if he is unable to decide as to which 
of them was in such possession 
In the instant case the Magistrate, it ap- 
pears, was unable to decide as to which 
of the two parties was in possession of the 
subject of dispute and he, therefore, con- 
sidered it to be a fit case to be referred 
to the Civil Court for recording a finding 
on the question of possession It is true 
that he did not, in so many words, state 
that he was making the reference because 
of his inability to determine as to which of 
the parties was in possession of the subiect 
of dispute Nonetheles, it is perfectly plain 
from the order passed by him that he 
found difficulty in reaching a definite con- 
clusion as to which of them was really in 
possession Under the circumstances he 
was, m our opinion, perfectly lustified in 
making a reference to the Civil Court 
In judging whether the Magistrate had 
sufficient ground to refer the dispute to 
the Civil Court, what has to be seen is 
the substance and not the form of the 
order The jurisdiction of a Magistrate 
to refer the question of possession for 
decision to the Civil Court arises as soon 
as he is unable to make up his mind as to 
which of the parties was in possession on 
the relevant dates It cannot be said that 
the order of reference passed by the 
Magistrate in terms of sub-section (1) of 
Section 146 was incompetent We, there- 
fore, overrule the first contention and 
hold that the Magistrate had acted legally 
in referring the dispute to the Civil Court 
for decision 

9. As regards the second contention, 
whether it is open to a party to challenge 
the order of reference made by the 
Magistrate under sub-section (1) of Sec- 
tion 146 by way of revision, we think that 
the answer must be in the affirmative^ In 
the present case, however, the point raised 
is purely academic inasmuch as the ap- 
plicant did not file any revision against the 
said order of the Magistrate 

10. It remains however to consider 
whether it is open to a party to assail the 
validity of the order of reference after 


the Civil Court has recorded a finding on 
the question of possession and that finding 
has been adopted by the Magistrate by 
passing an order under sub-section (1-B) 
of Section 146, Criminal P C Pnma 
facie, it seems to us that such a course 
would result in defeating the purpose 
which the law seeks to achieve, namely, 
to expeditiously dispose of the proceedings 
under Section 145, Criminal P C Apart 
from the fact that the aggrieved party 
has a right and opportunity to file a revi- 
sion against the order of the Magistrate 
making the reference to the Civil Court 
at the time when it was made, theie is 
the further fact that the applicant having 
submitted to the jurisdiction of the Civil 
Court and contested the case before it, it 
would be contrary to the provisions of 
sub-section (1-D) of Section 146 to peimit 
a party to challenge the finding of the 
Civil Court by an indirect method If 
once it is held that the finding of the 
Civil Court is not subiect to an appeal or 
to a review or revision, then it must 
follow that a party cannot be allowed to 
do that indirectly which he is prohibited 
from doing directly (See Madden v 
Nelson and Fort Sheppard Railway, 1899 
AC 626 

11. Coming to the last contention 
advanced by the learned counsel for the 
applicant, we are of opinion that the 
order passed by the Magistrate in terms 
of sub-section (1-B) of Section 146 can- 
not be assailed in revision in so far as 
that order is in conformity with the find- 
ing of the Civil Court By sub-sec- 
tion (1-D) of Section 146 the legislature 
has put an embargo on appeal being 
filed against the finding of the Civil Court 
made on a reference under that section 
The legislature has also barred the juris- 
diction of the Criminal Court to review 
or revise any such finding of the Civil 
Court It was said that the finding given 
by the Civil Court had merged in the 
order of the Magistrate and was no 
longer the decision of a Civil Court, but 
was in fact order of the Criminal Court, 
which is subiect to the revisional juris- 
diction of the Sessions Judge and the 
High Court There is an obvious fallacy 
in this argument. The Magistrate while 
acting in pursuance of sub-section (1-B) 
of Section 146 does not exercise his own 
ludgment but rather accepts and adopts 
the finding given by the Civil Court as 
final and conclusive, so that the finding 
of the Civil Court is an integral part of 
the order of the Magistrate with the 
result that the order of the Magistrate 
cannot be set aside without disturbing 
the finding of the Civil Court Indeed, 
the finding of the Civil Court is insepar- 
able from the order of the Magistrate 
Take away the finding and the order of 
the Magistrate ceases to exist How can 
it then be argued with any show of rea- 
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son that although the finding of the 
Civil Court is immune from attack, the 
order of the Magistrate based on such 
finding is liable to be set aside by way 
of revision 7 

12 The learned counsel referred , 10 
the case of Raja Singh \ Mahendca 
Singh AIR 1963 Pat 243 (FBI m support 
of his argument that an order of the 
Magistrate passed in terms ot sub-sec 
tion (1 B) of Section 146 can be interfer 
«d with by the High Court in cxercue 
of its revisional jurisdiction Dealing 
•with this question Misra J observed 
In my opinion however sub sec 
tion (1 B) cannot he read in that form 
If fiie legislature intended to curtail the 
power of the High Court in regard *o 
the order passed under Section 146 
Cr P C there should have been side hv 
side an amendment of Sections 435 ard 
439 of the Code The same not having 
been done sub section (1 D) must be 
given a narrow interpretation so as to 
confine it only to the finding of th» 
Civil Court as such and not to extend it 
to the position which results when such 
a finding has been adopted by the 
Magistrate and order passed upon Us 
ba„is 

With great re pect the reasoning adopr 
ed by the learned Judges of the Patna 
High Court seems to us to be based on a 
misconception The learned Judges seem 
ed to think that the bar created by sub- 
section (1 D) was in re pect of the find 
ing of the Civil Court only The provi 
sions of the Code of the Criminal Pro 
cedure relate to procedure m respect i 
criminal matters such as investigation, 
inquiry trial or nght of appeal or revi 
sion etc The Code does not and can no 
make provision for a right of appeal or 
revision against a finding or order of the 
Civil Court That is a matter whmq 
fails within the exclusive province of the 
Code of Civil Procedure The learned 
Judges v ere misled into thinking tha 
the Civil Court recording a finding n 
terms of Section 146 Cr P C was ex 
erasing a criminal jurisdiction and no 
a civil jurisdiction. At page 246 of their 
ludgment the learned Judges said — 

It is true no doubt that against i 
finding of fiie Civil Court no appeal review 
or revision will he under the Code of Civil 
Procedure inasmuch the Civil Cou t 
while adjudicating a reference made bv 
the Magistrate does not act as a Cud 
Court independently but only records 
a finding as a tribunal which m itself 
will not be operative unless it is adopt 
ed by the Magistrate although the latter 
is bound to act in conformity with it 
The above view of the learned Judges 
of the Patna High Court is clearly UBfeq 
able in view of the decision of the 
Supreme Court In Ram Chandra Acaruj] 
v State of U P 1966 Ml U 1122 * 
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(AIR 1966 SC 1888) Mudholkar J 
speaking for the Court stated as follows 

Iso doubt the Magistrate while dis 
charging his function under the Code ot 
Criminal Procedure under Section 115 
(1) would be exercising his criminal 
jurisdiction because that is the only kind 
of jurisdiction which the Court confers 
upon the Magistrate but when the Magis 
trate refers the question to a Civil Court 
he does not confer a part of his criminal 
jurisdiction upon the Civil Court There 
is no provision under which he can clothe 
a Court or a tribunal which is not speah 
ed in the Criminal Procedure Code with 
criminal jurisdict q 

There can therefore be no doubt that, 
the finding given by the Civil Court inf 
pursuance of the provi ion of sub-sec 
tion (1 B) of Section 146 is a finding of a 
Court of civil jurisdiction and as suett 
it is not subject to the jurisdiction rtf 
Criminal Court In so far as sub sec 
tion (1 D) bars appeal from such finding! 
and prohibits review or revision of suen] 
finding it clearly envisages that in sc 
far a* the order of the Magistrate is ba^ . 
ed on the finding of the Civil Court the 
ame t i5! inot be interfered with in any 
", a \ The order being an integral part 
of that finding cannot be set aside in revi 
sion 

13 We are therefore of the opinion 
that the points raised by the learned 
counsel for the applicant are withojt 
merit and must fail 

14 The revision application Is with 
out merit and is accordingly dismissed 

Revision dismissed 


1970 CRI Ii J 195 (Yol 76 C N 43)=* 
AIR 1970 ALD47I 4BAP 122 (V 57 C 13) 
B D GUPTA J 

Babboo Applicant v State Opposite 
Part* 

Criminal Revn No 1743 of 1967 D / 
18 7 1969 against order o* S J Allaha 
bad D / 18 9 19b7 

(A) Prevention of Food Adulteration 
\ct (1934) Section 13 — Sample of Cow’s* 
milk — Schedule of time for deterioration 
— Sample kept according to Rules — 
Sample retains its character and is cap 
able of analysis for 10 month? — Prose 
cuttoa before 10 months — Accused held 
not deprived of benefit of Section 13 - 
1968 All LJ 916 Not foil 

Sample of Cows milk to vhveh nece* 
quantity of formaline has been 
added according to Rules and v hich has 
been kept in normal circumstances 
retains its character and is capable <J f 
being usefully analysed for a period ot 
about ten months (Para 4) 
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Hence, where the accused from whom 
the sample of Cow’s milk was taken, was 
eought to be prosecuted after six months 
before the expiry of 10 months from the 
date on which the sample was collect- 
ed, it could not be said that the accused 
was deprived of an opportunity to avail 
himself of the benefit of the provisions 
contained in Section 13, if the necessary 
precautions prescribed by the Rules foi 
preserving the same have been taken 
Cr. Rev. No 1612 of 1962, D /- 30-9-1965 
(All). Foil; AIR 1967 SC 970, Distmg , 
1968 All LJ 916 held not correctly decid- 
ed and Not Foil (Para 4) 

(B) Prevention of Food Adulteration 
Rules (1955), Rule 20 — Rule as to ad- 
dition of preservative mandatory. 

Where the prosecution failed to esta- 
blish that the necessary preservative was 
added to the sample, it could not be said 
as to what may have happened to the 
sample by the time it was examined by 
the Public Analyst, and no reliance on 
the result of the analysis by the Public 
Analyst can be placed for sustaining the 
conviction (Para 5) 

Cases Referred: Chronological Paras 
(1968) 1968 All LJ 916 = 1969 
All Cri R 172, Net Ram v State 3. 4 
(1967) AIR 1967 SC 970 (V 54) = 

1967 Cn LJ 939, Municipal Cor- 
poration of Delhi v Ghisa Ram 4 
(1965) Cn Revn No 1612 of 1962, 

D /- 30-9-1965 (All), Gokul Chand 
v State 4 

P. S Misra, for Applicant; Government 
Advocate, for Opposite Party. 

ORDER: — This is a revision by one 
Babboo who stands convicted for the 
offence pumshable under Section 16 of 
the Prevention of Food Adulteration 
Act, hereinafter referred to as the Act 

2. The prosecution case was that, on 
the morning of the 21st of July, 1966, 
the applicant was found on the Rewa 
Road near village Sarangpur, within the 
•jurisdiction of police station Ghurpur 
in the district of Allahabad, transport- 
ing cow's milk for sale, sample where- 
of was purchased by Sri B L Sharma, 
a Food Inspector, and, on examination 
of the said sample by the Public Analyst, 
the same was found deficient in non-fatty 
solid contents The applicant pleaded 
not guilty and stated that he was trans- 
porting the milk for his own use and not 
for sale The learned Magistrate accept- 
ed the prosecution case, rejected the 
defence and convicted the applicant, 
awarding him rigorous imprisonment for 
a period of one year An appeal to the 
learned Sessions Judge having failed the 
applicant filed this revision 

3. At the hearing of this revision 
learned counsel for the applicant raised 
two substantial points The first was 
that, by reason of delay in starting the 
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prosecution of the applicant, the appli- 
cant was deprived of the valuable right 
conferred on him by the provisions con- 
tained m Section 13 of the Act to get the 
sample analysed by the Director of the 
Central Food Laboratory because by the 
time the applicant learnt of his pro- 
secution the sample must have deteriorat- 
ed to such an extent that it would have 
defied analysis Reliance in support of 
this contention, was placed by learned 
counsel on my decision in the case of 
Net Ram v State, 1968 All LJ 916 The 
second point raised by learned counsel 
was that, on the material on record it 
could not appropriately be held that 
when the Food Inspector took the sample 
he added thereto the necessary quantity 
of formaline as required by the rules 
framed under the Act Having heard 
learned counsel for the parties I am of 
the opinion that, whilst the first conten- 
tion must be negatived, the second must 
be accepted and this revision must be 
allowed 

4. The facts relevant to the first con- 
tention are that the sample in question 
was taken on the 21st of July, 1966 The 
report of the Public Analyst is dated the 
3rd of November, 1966 The complaint 
filed by the Food Inspector, which was 
duly forwarded to the Court of the 
Magistrate concerned, is dated the 30tn 
of November, 1966 The case was 
registered and, on the 14th of Decem- 
ber, 1966, summons was directed to be 
issued to the applicant requiring the ap- 
plicant to appear on the 27th of December, 
1966 Nothing appears to have been done , 
by the office of the learned Magistrate 
in compliance with the above order with 
the result that, on the 27th of December, 
1966, the learned Magistrate passed 
another order for the issuance of fresh 
summons requiring the applicant to ap- 
pear on the 22nd of February, 1967 and 
on the latter date the applicant appear- 
ed in Court for the first time Keeping 
in view the fact that the sample in ques- 
tion was alleged to have been taken 
from the applicant on the 21st of July, 
1966, it was urged that more than six 
months had passed by the time the ap- 
plicant had the opportunity to avail him- 
self of the benefit of the provisions con- 
tained in Section 13 of the Act and the 
sample must have deteriorated and 
analysis thereof by the Director of the 
Central Food Laboratory must have been 
rendered useless. This case is no doubt 
fully covered by the decision recorded 
by me in the case of 1968 All LJ 918 
(supra), in which I applied the schedule 
of time in regard to deterioration of curd 
which had been accepted by the Supreme 
Court in the case of Municipal Corpora- 
tion of Delhi v. Ghisa Ram, AIR 1967 SC 
970 on the basis of evidence given by one 
Dr. Satya Prakash. Mr Girdhar Malavrya, 
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appearing for the State however dre v 
my attention to the decision recorded b/ 

D S Mathur J on the 30th of Septem 
ber 1965 in Criminal Revn No 1612 of 
1962 (All) Gokul Chand v State in sup- 
port of the contention that in case of 
cow s milk to which the necessary 
quantity of formaline had been added 
and which had been kept in normal 
circumstances the sample retains itj 
character and is capable of being use 
fully analysed for a period of about te*' 
months A perusal of the judgment 
makes it clear that the above conclj 
sion was recorded by brother Mathur 
after a thorough investigation into hi 
question and if I may say so with res- 
pect I see no reason why the said con- 
clusion should not be accepted as correct 
and followed in cases dealing with cows 
milk After reading the material set 
forward by brother Mathur in support 
of the conclusion recorded by him I have 
no hesitation in recording my feelin, 
that in accepting in regard to milk th 
schedule of time accepted by tna 
Supreme Court m regard to curd in the 
case of AIR 1967 SC 970 (supra) I com- 
mitted an error and that the schedule of 
time which should be applied to cases of 
milk should be the one incorporated oy 
brother Mathur m Criminal Revn No 
1612 of 1962 D /- 30-9-1965 (All) It 
unfortunate that the above decision 
even though approved for reporting does 
not appear to have been reported in an/ 
law reports even though more than three 
years have passed since it was record- 
ed If this decision had been reported 
or had otherwise been hvought to 
notice when I decided the case of 1963 
All LJ 916 (supra) my conclusion I 
trust would have been in line with the 
result of a thorough investigation into 
thp- matter by brother Mathur m Cn 
minal Revn No 1612 of 1962 D /- 30-9 
|19t>5 (All) referred to above Therefore 
,m the present case since only about sik 
( months had passed since the date on 
(which the sample of milk was collecte l 
by the Food Inspector I am unable to 
[accept that the sample was bound to 
have deteriorated by the time the accus- 
ed had the opportunity to avail himself 
[of the benefit of the provisions contain- 
ed in Section 13 of the Act The firs 1 
contention must therefore fail 
5 As regards the next contention 
learned counsel for the State conced s 
that apart from such statements of the 
Food Inspector as are on record ther* 
is no other material on record to nunc* 
out that the required quantity of forma- 
line was added to the sample of milk 
purchased by the Food Inspector fro n 
the applicant There is no controversy 
that none of the three bottles into whicn 
the “ample was divided was before the 
Court A perusal of the provisions con- 
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tamed in Section 11 of the Act makes 
it clear that of the three containers info 
which the sample is divided one is hand- 
ed over to the person from whom the 
purchase is made another is sent for 
analysis to the Public Analvst and th'’ 
third container is retained by the Food 
Inspector for production in case any legal 
proceedings are taken or for analysis by 
the Director of the Central Food Labora- 
tory under sub-section (2) of Section 13 
of the Act as the case may be In the 
case before me the third container Vvhich 
the Food Inspector must have retained for 
production in case any legal proceedings 
were taken was however not produced 
by the Food Inspector at the trial During 
the course of his examination-in-chlef 
the Food Inspector Sn B L Sharma 
made a statement that he had added pre- 
servative to the sample purchased by 
him He did not mention the substance 
vvhich he had added as preservative nor 
the quantity or proportion thereof The 
matter was pursued in cross-examina- 
tion and the Food Inspector stated that 
there was nothing on the record of the 
file with him to indicate that preserva- 
tive had been added to the sample pur- 
chased by him He stated that m the 
labels which are pasted on the con- 
tainers a mention is made of the preser- 
vative which is added but he confessed 
that he had before him neither any label 
nor any container If he had retained 
the third container and brought the 
same with him whilst the trial was go- 
ing on and had produced the same the 
label thereon would have disclosed the 
fact of the adding of preservative as also 
the nature and quantity of the preserva- 
tive actually added Learned counsel 
for the State has been unable to place 
before me any material which might 
furnish any explanation for this omis- 
sion on the part of the Food Inspector 
1 am thus left with the bald statement 
made by the Food Inspector more than 
ten months alter the date on which he 
had purchased the sample of milk that 
he had added preservative to the sample 
purchased by him I find it impossible 
to accept that the Food Inspector remem- 
bered as a fact the adding of preserva- 
tive to the sample purchased by him 
from the applicant after a lapse of such a 
long time It appears mamfest that dur- 
ing this long period in his capacity as 
Food Inspector he must have taken 
samples in numerous cases and the best 
that can be said about his assertion that 
he had in fact added preservative in the 
case in question is that this assertion was 
merely the result of belief that he must 
have done so and not the result of actual- 
ly remembering as a fact that he had 
done so on the date and time when he pur- 
chased the sample in question The pro- 
visions contained in Rule 20 are manda- 
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jtory and I find it impossible to accept 
that the prosecution has established com- 
pliance with the rule. Failure on the 
'•part of the prosecution to establish that 
‘the necessary preservative was added 
|w r ould lead to the result that it cannot 
jbe said as to what may have happened 
to the sample by the time it was examin- 
ed by the Public Analyst, and no reliance 
on the result of the analysis by the 
[Public Analyst can, therefore, be placed 
jfor sustaining the conviction of the ap- 
plicant. 

6. Accordingly this revision is allow- 
ed and the conviction of the applicant 
and the sentence of one year’s R. 1. 
awarded to him are set aside. The ap- 
plicant is on bail He need not sur- 
render. His bail bonds are discharged 

Revision allowed. 


1970 CRI. L. J. 199 (Yol. 76, C. N. S3) = 
AIR 1970 ANDHRA PRADESH 47 
(V 57 C 7) 

SHARFUDDIN AHMED 
AND VENKATESWARA RAO, JJ. 

In re, P. Bapanaiah, Accused Petitioner. 
Criminal Revn Case No. 26 of 1967; 
Criminal Revn. Petn. No 24 of 1967, 
D/- 24-11-1967, from order of Principal 
S. J.; Hvderabad at Secunderabad, D /- 
31-10-1966. „ „ „ 

(A) Defence of India Act (1962), S. 3 
tl) — Defence of India (Part XII-A, Gold 
Control) Rules (1962), R. 126-A — Rules 
are within rule-making power conferred 
by S. 3 (1) — Burden of proving invalidity 
of Rules lies on person who challenges 
their validity. 

The Gold Control Rules do serve some, 
at least, of the purposes mentioned in 
Section 3 (1) of the Act and are conse- 
quently not in excess of the rule-making 
powers of the Central Government 

(Para 8) 

The power conferred under S 3 (1) 
to make rules can be exercised by the 
Central Government if only it is neces- 
sary or expedient to do so for securing 
any one or more of the objects specifi- 
ed therein. The connection that is requir- 
ed to be established between the rules 
framed and the purposes prescribed 
under S. 3 (1) must be a real one ana 
not far-fetched, pi obiematical, hypotheti- 
cal or too remote though it need not 
-necessarily be proximate. (Para 6) 

There is a real connection between the 
purposes mentioned in Section 3 (ll and 
the objects sought to be achieved by the 
Gold Control Rules The control, under 
Rule 126-P (2), on possession etc , o t 

gold even by pri vate individuals may not 

BL/KL/A810/68/YPB/B 
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directly promote the defence of India or 
the other objects enumerated in S 3 (1) 
but it does certainly and substantially 
help the Government in securing some at 
least of those obiects as the rules do pro- 
mote, though indirectly but not remote- 
ly, the defence of India and the main- 
tenance of supplies essential to the life 
of the community Since the Legislature 
has considered framing of rules neces- 
sary for controlling the possession etc. of 
the subjects mentioned in item 33 of Sec- 
tion 3 (2), the burden of proving the in- 
validity of the Rules lies heavily on the 
person who challenges the validity of the 
Rules. AIR 1966 Bom 70 and AIR 1962 
SC 316, Rel. on (Para 6) 

(B) Defence of India Act (1962), S. 3 
(2) — Scope — Sub-section does not con- 
fer any additional power — It is subject 
to limitation imposed by sub-section (1). 

The rule-making power conferred by 
sub-section (2) of S 3 is subject to the 
same limitations as are imposed by sub- 
section (1} of Section 3 as the clauses 
thereunder are only illustrative of the 
matters pertaining to which rules could be 
framed The Legislature simply sought to 
give guidance to the Central Government 
by means of this sub-section, on the 
question as to what it can do for secur- 
ing the purposes mentioned in sub-sec- 
tion (1) Section 3 (2) would neither add 
to nor take away the powers conferred 
by Section 3 (1) The mere fact that 
rules are framed in relation to one or 
other of the subjects mentioned m sub- 
section (2) does not by itself render them 
valid if they are not referable to the 
powers conferred on the Central Govern- 
ment by sub-section (I). (Obiter). 

(Para 9) 

(C) Constitution of India, Arts. 21, 22, 
352 (1), 359 (1) — Defence of India, (Part 
XII-A Gold Control) Rules (1962), R. 126-P 
(2) and (4) — Person charged with 
offence under Rule 126-P (2) — Cannot 
take recourse to Court during period of 
emergency, even if his rights under Arti- 
cle 21 are infringed. 

(Para 11) 

(D) Defence of India (Part XII-A Gold 

Control) Rules (1962), Rule 126-P (4) 

read with R. 126-P (2) — Criminal P. C. 
(1898), Ss. 5, 260, 262 (2) — Summary 
trials — Sentence of imprisonment not 
exceeding three months under S. 262 (2) 
— Applies only to offences under S. 260 
and not to offences under any special 
enactment — Rule 126-P (2) cannot ho 
questioned on that ground — Rule 126-P 
(4) prescribes procedure — Rule 126-P 
(2) read with R. 126-P (4) is not lepug- 
nant to Art. 13 (2) of Constitution — 
Constitution of India, Art. 13 (2). 

There is really no conflict between the 
provisions of Rule 126-P (4) read with 
Rule 126-P (2) and Ch. XXII of Crinu- 
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nal P C (1898) relating to summary 
tnals (P* ra W 

In view of Section 5 (2) Cr P C the 
maximum sentence of three months pro- 
vided in Section 262 (2) Cr P C is 

applicable only to the offences under S 260 
Cr P C and not to the offences which are 
rendered summarily triable by virtue of 
the provisions of special enactments such 
as the Defence of India Rules So when 
an enactment provides for summary trial 
of an act or omission which is an offence 
thereunder it refers only to the proce 
dure to he adopted and not to punishment 
also This inference is further strengthen 


ed by the Use of the words in the case 
of any conviction under this Chaptei * 
occurring in Section 262 (2) of the Code 
It is further settled law that a special 
enactment overrides a general one 

(Para 12) 

Rule 1^6 P (4) specifically provides for 
summary tnal of offences under R 126 P 
(2) notwithstanding that Section 262 
(2) Cr P C limits the sentence to three 
months It is thus clear that Rule 126 P 
(4) simply prescribes the procedure 
and that Rule 126 P (2) which pres 
cnbes a minimum punishment of six 
months cannot be questioned having re 
gard to the fact that the minimum 
sentence referred to in Section 262 (2) 
Cr P C is applicable only to offences 
enumerated in Section 260 of the Code 
For the same reason, it cannot also be 
said that the provisions of those Rules 
are repugnant to Art 13 (2) of the Con 
stitution AIR 1950 Bom 273 Rel on 
AIR 1954 Mad 833 Disting 

(Paras 12 14) 
(C) Defence of India (Part XII A Gold 
Control) Rules (1962) Rule 126-P (2) — 
Constitution of India, Art 14 — Rule 126 P 
(2) is not discriminatory and does not 
offend At! 14 — Criminal P C (1898) 
S 262 (2) 


Rule 126-P (2) is not discriminatory 
end does not offend Art 14 of the Con 
stitution. j (Para li) 

While Art 14 forbids class legislation 
ft does not prohibit reasonable classifica 
tiom subject of course to the condition that 
it is founded on an intelligible dtfferen 
tia which distinguishes persons or things 
that are grouped together from other' 
left out of the group and that differen 
tia has a rational relation to the object 
sought to be achieved by the statute in 
question AIR 3958 SC 538 Foil 

(Para 15) 

The mere fact that certain offenses 
against Gold Control Rules are punish 
able with imprisonment of not less than 
six months while under Section 262 (2) 
Cr P C no sentence of imprisonment 
for a term exceeding three months can 
be passed in the case of a conviction 
under Chapter XXII relating to sum 


mary tnals does not by itself justify the 
contention that the classification in ques- 
tion is unreasonable 
The Defence of India Act and the 
rules made thereunder are intended to 
prevent the commission of certain types 
of offences during the emergency to en 
sure the secunty of the country and the 
interests of the community It would not 
be possible to achieve this object unless 
higher penalties and deterrent sentences 
are prescribed for certain types of of- 
fences including offences against the Gold- 
Control Rules which are necessary and 
expedient for securing the defence of 
India and maintenance of supplies and 
services essential to the life of the com- 
munity among other things 

(Para 15) 

(F) Defence of India (Part XII A Gold 
Control) Rules (1962) Rr 126 L (16) (aa), 
126 M (20) (aa) 126 I* (2) — Constitu 
tionof India, Art 20 (2) — Imposition of 
pcnalti besides confiscation of gold on 
a person by customs authority — Neither 
confiscation nor infliction of penalty 
amounts to prosecution contemplated in 
Act 20 (2) — Prosecution of such person 
under S 135 of Customs Act (1DC2) and 
Rule 126-P (2) — Art 20 (2) not attract 
cd— Customs Act (1962) S 135 (2)— (Cn* 
minal p C (1898) S 403) 

Prosecution of a person on whom, 
besides confiscation of contraband gold 
ponalty has been imposed under S 135 
of Customs Act (1962) and Rule 126 P 
(2) does not offend Art . 20 (2) of the 
Constitution (Para 17) 

Confiscation of the contraband gold 
does not amount to prosecution or punish 
ment of the person Confiscation of the 
goods is an order m rem dealing with 
goods and not a punishment imposed on 
the person AIR 1958 SC 845 Rel on. 

(Para 16) 

Imposition of penalty by Customs Au 
thontles does not amount to prosecution 
contemplated by Art 20 (2) of the Con- 
stitution The term * prosecution ' means 
a proceeding either by way of Indict 
ment or information in the criminal 
Courts in order to put an offender upon 
his tnal The Deputy Collector Central 
Excise can by no stretch of imagination, 
be equated to a Court for the simple 
reason that he is \ested with certain 
powers in the matter of effecting searches 
and seizures compelling attendance oi 
witnesses and the like by the Rules The 
legislature was aware of the distinction 
between a proceeding before the Customs 
Authorities and the criminal proceeding 
before a Magistrate and therefore in the 
absence of one of the three essential con- 
ditions laid down in clause (2) o! Art 20 
of the Constitution \iz prosecution the 
prohibition against double jeopardy would 
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not become operative. AIR 1959 SC 375, 
Rel on. (Para 17) 

(G) General Clauses Act (1897), S. 2G 
— Prohibition under, is against punish- 
ment twice for same offence — Simul- 
taneous prosecution under more than one 
enactment is not barred — Choice of enact- 
ment or enactments for prosecution is 
with prosecutor or authority concerned. 

It can be seen from the language em- 
ployed in section 26 that the emphasis is 
on the word "punishment” and not so 
much on "prosecution” as what is ulti 
mately prohibited is imposition of punish- 
ment twice for the same offence. The 
words "shall be liable to be prosecuted 
and punished under either or any oi 
those enactments” would show that there 
is no bar against simultaneous prosecu- 
tion under more than one enactment If 
the prosecution is restricted to only one 
enactment, there would be no question of 
rendering the offender liable for punish 
ment twice for the same offence It is 
therefore obvious that what is intended 
is prevention of punishment ' twice for 
the same act or omission which is an 
offence under more enactments than one 
and not prosecution also It is left to the 
prosecutor or the authority concerned to 
choose under which enactment or enact- 
ments an offender shall be prosecuted 
when the act or omission alleged against 
him constitutes an offence under two or 
more enactments But in the event of the 
prosecution being launched under two or 
more enactments, the punishment should 
be under one alone of those enactments 

(Para 18) 

Cases Referred: Chronological Paras 

(1966) AIR 1966 Bom 70 (V 53) = 

67 Bom LR 234, Amichand v. 

G. B Kotak 6, 7, 13 

(1962)' AIR 1962 SC 316 (V 49)= 

1962 (1) Cri U 364, Collector of 
. Customs v. Sampathu Chetty 6 

(1959) AIR 1959 SC 375 (V 46) = 

1959 Cri LJ 392, Thomas Dana v. ' 
State of Punjab ' 37 

,(3958) AIR 1958 SC 538 (V 45) = 

1959 SCR 279, Ram Krishna Dal- 
mia v Justice S R Tendolkar 15 

(1958V AIR 1958 SC 845 (V 45) = 

1958 Cri LJ 1355, Sewpujanrai 
Indrasanrai Ltd v. Collector of Cus- 
, toms 15 

(1954) AIR 1954 Mad 833 (V 41) = 

1954 Cri LJ 1267, In re, Guruviah 
Naidu 13 

(1950) AIR 1950 Bom 273 (V 37) = 

-51 Cri LJ 1303, Emperor v. Narji 
Bhalji 12 

T. V. Sarma, for Petitioner; AddL 

Public Prosecutor, for State. 

VENKATESWARA RAO,J.: This crimi- 
nal revision petition, which arises out of 
a prosecution under Section 135 of the 


Customs Act and Rule 126-P (2) of the 
Defence of India , Rules, 1962 (Part XII- A 
Gold Control) has been referred to the 
Bench by our learned brother, Moham- 
med Mirza, J , for decision "in view of 
the important question of law raised” in- 
the case 

2. The facts, of the case may briefly 
be set out here On receipt of informa- 
tion that Pabbati Bapanaiah, the' peti- 
tioner herein, would be leaving Hydera- 
bad for Kothagudem by bus on 3-2-65, 
with contraband gold, the Deputy Super- 
intendent, Customs and Central Excise. 
Hyderabad, with some members of his 
staff, lay in wait at the Gowliguda Bus 
Depot m Hyderabad. The petitioner 
arrived there at 9 A M with a holdall 
m his hand . On a search of Ms person 
and belongings, it was found that he 
concealed m a pillow, four gold slab* 
with foreign markings "Johnson Mathev 
999-0 London 10 tolas”. Those slabs were 
seized and further investigation revealed 
that no permit was issued to the peti- 
tioner, who is a licenced dealer in gold, 
to import them from abroad After 
necessary enquiry, the Deputy Collector, 
Central Excise, Guntur, imposed a penal- 
ty of Rs. 5,000/- on the petitioner under 
Rule 126-L (16) (aa) of the Defence of 
India Rules, 1962 (Gold Control and also 
ordered confiscation of the gold as provid- 
ed in R 126-M (2) (aa) of the same Rules, 
on. 24-7-65. The Assistant Collector, Cen- 
tral Excise, thereafter preferred a com- 
plaint against the petitioner before the 
4th City Magistrate, Hyderabad for con- 
travening the provisions of section 135 
of the Customs Act, 1962 and Rule 126-P 
(2) of the Defence of India Rules, 1962 
(Part XII-A Gold Control). A preliminary 
objection was raised before the learned 
Magistrate that the prosecution is unten- 
able in view of the mandatory provisions 
of Article 20 (2) of the Constitution of 
India and Section 403, Cr P C as the 
Deputy Collector of Central Excise. Gun- 
tur, had already imposed a penalty of 
Rs 5,000/- on the petitioner besides con- 
fiscating the gold by his order dated 24- 
7-1965 It was further urged before him 
that the prosecution is barred by clause 
26 of the General Clauses Act also 
The learned Magistrate overruled those 
objections whereupon the petitioner 
carried the matter m revision to the 
Principal Sessions Judge, Hyderabad at 
Secunderabad. In addition to the pleas 
raised before the Magistrate, it was urged 
before the learned Sessions _ Judge that 
the prosecution of the petitioner under 
Rule 126-P (2) of the Defence of India 
Rules infringes the right guaranteed _ to 
him under Article 21 of the Constitution 
and is consequently bad. The learned 
Sessions Judge dismissed _ the petition 
negativing all the contentions urged for 
the petitioner and hence this petition 
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3 It may be stated at the outset that 
besides the pleas urged in the Courts 
below the learned counsel for the peti 
tioner has raised before us yet another 
•contention that Rules 126 A to 126 Z con 
tamed in Part Xfl A of the Defence of 
India Rules which will hereinafter bs 
referied as Gold Control Rules are m ex 
cess of the rule making powers of the 
■Central Government and are therefore 
liable to be struck down 

4 We will first take up for considera 
tion the learned counsels argument that 
the Central Government exceeded th 
rulemaking power conferred on it by 
subsection (1) of S 3 of the Defence 
of India Act in promulgating the Gold 
Control Rules It will be useful to extract 
here the relevant provisions of S 3 of 
the Act 

3 Power to make rules 

( 1 ) The Central Government may by 
notification m the official gazette make 
such rules as appear to it necessary or 
expedient for securing the defence of 
India and civil defence the public 
•eatety the maintenance of public order 
or the efficient conduct of military opera 
tions or for maintaining supplies and 
■services essential to the life of the com 
■munity 

(2) Without prejudice to the generality 
of the powers conferred by sub section 
( 1 ) the rules may provide for and may 
empower any authority to make orde s 
providing for all or any of the following 
■ma ters namely 

XX XX XX 

(33) controlling the possession, use or 
<Ji<posal of or dealing in coin, bullioi 
bank notes currency notes securities or 
fo eign exchange 

It might be recalled that the President 
of India declared on the 26th of October 
1962 that a grave emergency existed 
v hereby the security of India was 
threatened by external aggression as by 
then there was large scale Chinese inva 
■sion against the Indian borders On th-* 
■same day he promulgated The Defence 
of India Ordinance m exercise of his 
povers under Art 123 This Ordinance 
was later replaced by the Defence of 
India Act 1962 (51 of 1962) It Is in 
■exercise of the powers conferred by S 3 
(1) of this Act that the impugned rule? 
were made 

5 As already stated Sri T V Sarma 
the learned counsel for the petitioner con 
tends that the Gold Control Rules in 
eluding Rule 126 P (2) which readers 
possession of any quantity of gold in con 
travention of any* of the provisions of P rt 
\II A (Gold Control Rules 1962) punish 
able with imprisonment and fine are in 
•excess of the rule making powers vested 
in the Central Government by virtue of 
Section 3 (1) of the Act The learned 
Public Prosecutor has on the other hand 


argued that the rules in question are per 
fectly within the competence of the 
Central Government as according to him 
they are made with the avowed object of 
securing one or more of the purposes 
specified m Section 3 (1) of the Defence 
of India Act and that the validity of th 1 * 
rules cannot in any view be questioned 
in view of the fact that the Legislature 
in enacting sub section (2) of Section 3 
has declared its intention that rules 
made under any one or more of the clauses 
of that subsection would necessarily be 
for securing the purposes mentioned »n 
sub-clause (I) of Section 3 and as item 
33 listed under sub-section (2) of S 1 pro 
vides for framing rules for controlling 
possession use disposal etc of bullion 
which includes primary gold gold oma 
ments and gold in any of its forms We will 
now proceed to examine the respective 
merits of these contentions 
C Going back to Section 3 (1) of the 
Act it will be seen that the power con 
ferred thereunder to make rules can be 
exercised by the Central Government ll 
only it is necessary or expedient to do so 
for securing any one or more of the objects 
specified therein viz the defence oi 
India civil defence the public safety 
maintenance of public order or the 
efficient conduct of military operations 
and for maintaining supplies and ser 
vices essential to the life of the com 
munity It is urged by Sn Sarma that 
the Gold Control Rules do not in anv 
way contribute to the realisation of anv 
one of the objects specified in Section 3 
(l)and that Rule J26 P (2) m particular 
which seeks to control possession of gold 
even by individuals for their personal use 
such as making ornaments is totally un 
related to the purposes to achieve which 
alone the Central Government is em 
pow ered to make rules There is l o gam 
saying that the connection that is; 
required to be established between the 
rules framed and the purposes preserfb ! 
ed under S 3 (1) of the Defence of India 
Act must be a one and not far fetch 
ed problematical hypothetical or too 
remote though it need not necessarily be 
proximate But it must at the same 
lime be remembered that the burden oi 
proving the invalidity of the impugned 
rules lies heavily on the petitioner in 
U“w of the inclusion of item 33 under 
sub section (2) of S 3 indictaing tha 
the Legislature considered framing oi 
rules for controlling the possession etc. 
of bullion and the other subjects men 
tioned in item 33 to be necessary or 
expedient for securing one or the other 
of the objects 'pecified in Section 3 (1) 
In the first blush the contention put 
forth by Sn Sarma that control over 
possession of gold by individuals for 
their personal use has absolutely no con 
ncction or beanng on the objects sought 



1970 Cri. L. J In re, P. Bapanaiah 

to be secured by Section 3 (1). But a 

careful examination of the matter would 
reveal that there is a real connection be- 
tween the purposes mentioned m Sec- 
tion 3 (1) and the objects sought to be 
achieved by the Gold Control Rules The 
control or possession etc, of gold even by 
private individuals may not directly pro- 
' mote the defence of India or the other 
objects enumerated in Section 3 (1) of 
the Act but it does certainly and sub- 
stantially help the Government in securing 
some at least of those objects as was held 
by their Lordships of the Bombay High 
Court in Amichand v C. B. Kotak, AIR 
1966 Bom 70 After referring to the conten- 
tions raised before him and adverting to 
the observations of their Lordships of 
the Supreme Court m Collector of Cus- 
toms v. Sampathu Chetty, AIR 1962 SC 
316 about the need for stringent methods, 
both legal and administrative, to minimise 
the evil of smuggling which has a dele- 
terious effect on the national economy 
by adversely affecting India’s position 
relating to foreign exchange, Tambe, J , 
made the following observations at page 
86 of the decision referred to above 

"The import of gold into India has 
been stopped from the year 1939 There 
is very little production of gold in India 
Gold available in the internal markets in 
India is gold which has been brought 
from countries other than India People 
■of India have the habit of preparing 
ornaments and articles of gold as well as 
of hoarding gold. The prices of gold in 
India are, therefore, necessarily very high 
and lucrative as compared with prices of 
gold in other countries, and that is an 
Incentive and inducement to people to 
smuggle gold. If gold is to be made avail- 
able to people in sufficient quantity at 
prices prevailing m other countries to 
meet the demands, the Central Govern- 
ment would have to expend about 50 to 
•60 crores of rupees per year That would 
result in expending foreign exchange to 
that extent for the purchase of gold The 
various legislations made have not been 
•sufficiently effective to check smuggling 
of gold. Smuggling of gold is adversely 
affecting to a great extent of India’s 
foreign exchange reserves For arresting 
these mischiefs, it was necessary to con- 
trol the internal market and business in 
gold for the purpose of conservation oi 
foreign exchange •which w’as very essen- 
tial in the times of emergency, for the 
defence of India as well as for mainten- 
ance of essential commodities and ser- 
vices, and it is for this reason and to 
achieve these objects that the Gold Con- 
trol Rules have been promulgated _ In 
■other words, the said rules which, inter 
alia, drastically restrict dealings in gold 
have been framed to arrest the root cause 
that has made gold smuggling such a 
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lucrative business and thereby conserve 
foreign exchange which is so essential 
for the defence of India ” 

It is thus clear that there is a reasonable 
nexus between the obiect sought to be 
achieved by the Gold Control Rules and 
the purposes mentioned in Section 3 (1) 
of the Act as the rules do promote, 
though indirectly but not remotely, the 
defence of India and the maintenance of 
supplies essential to the life of the com- 
munity as indicated in AIR 1966 Bom 70. 

7. We feel unable to agree with Sri 
Sarnia _ that control or possession of gold 
by individuals for their personal use such 
as making ornaments can, by no stretch 
of imagination, be considered necessary 
for securing the objects specified in Sec- 
tion 3 (1) of the Act, as so long as the 
unabated demand for gold, consequent on 
the lure which the people of India 
have for it, continues unchecked, the 
smuggling operations would go on merrily 
and affect the defence of India by caus- 
ing a drain on the foreign exchange 
potentialities of the country besides in- 
volving the nation m loss of considerable 
revenue by way of customs duty and also 
avoidable expenditure on a vast establish- 
ment for the purpose of preventing 
smuggling The amount that could be 
saved in the absence of smuggling could 
be utilised with advantage for the de- 
fence of the country and maintenance of 
supplies and services essential to the life 
of the community as contemplated by 
Section 3 (11 of the Act. It will be use- 
ful in this context to extract the observa- 
tions of Naik, J , also who, by a concurr 
ing though separate judgment, held in 
AIR 1966 Bom 70, that the validity of 
the Gold Control Rules is not open 
to question (page, 106). 

"It is undisputed that smuggling of 
gold involves ■ a heavy drain on the 
toreign exchange resources of India. 
Smuggling therefore, has to be checked, 
The measures undertaken under the Sea 
Customs Act and the Foreign Exchange 
Regulations have not achieved the pur- 
pose of checking smuggling. Once gold 
is successfully smuggled into this country, 
it is very easy for the same to find a 
place in the internal market It can be 
easily turned into ornaments and once 
transformed in the shape of ornaments, 
it is impossible to recognise that the 
ornaments have been prepared out of the 
smuggled gold The ornaments thus pre- 
pared can easily pass off as having been 
made out of the existing stock or out of 
indigenous gold. This capacity foi quick 
transformation into ornaments is tho 
principal difficulty in the w'ay of pre- 
venting smuggling Smuggling will con- 
tinue notwithstanding the enactment 
of stringent measures so long as it is pro- 
fitable to smuggle. The trade of smuggl- 
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ing will continue to be profitable so long 
as the people have a hankering or a lure 
for gold The best method of preventing 
smuggling therefore is to bring about a 
hrmkage in the demand for gold ltjs 
lor that purpose that the control and 
restriction on the manufacture and sale 
of gold ornaments appears to have been 
deviled 

8 We have therefore no hesitation in 
agreeing with the learned Puo'u. Pro 
secutor that the Gold Control Rules do 
erve some at least of the purposes men 
boned in Section 3 (1) of the Act and 
are consequently not in excess of th^nde 
making powers of the Central Govern 
ment 

9 In the view expressed above it H 
Unnecessary to go into the question as to 
whether the validity of the Gold Control 
Rules is not open to question feven if it 
should be found that they do not serv a 
to achieve any one of the purposes men 
tioned in Sub section (11 of Section 3 cf 
the Act as the Legislature by enacting 
sub section (*’) has declared its in en cn 
that rules made under any one or more 
of the clauses of that c ub section would 
nece sartly be for securing the purposes 
mentioned in sub-clause (I) of S 3 and 
the Gold Control Rules are framed foi 
controlling possession etc of gold us pro 
vjded in item 33 of sub section (2) We 
may however observe in passing that th‘ > 
rulemaking power conferred by sub 
section (2) is subject to the same hirJt j in? 
as are imposed by sub section (1) of Sec 
tion 3 as the clauses thereunder are onl\ 
illustrative of the matters pertaining to 
which rules could be framed The Legis 
lature simply sought to give guidance to 
the Central Government by means of 
this sub section on the question as to 
what it can do for securing the purposes 
mentioned in sub-section (1) Section 3 
(2) would neither add to nor take away 
*he powers conferred by Section 3 (1) 
The mere fact that rules are framed in 
relation to one or other of the subjects 
mentioned in sub section (2) does not by 
itself render them valid if they are not 
referable to the powers conferred on the 
Central Government by sub section (1) 
There is however no such difficulty in 
the instant case as it was already seen 
that the impugned rules are perfectly 
within the competence of the Central 
Government and are not in excess of its 
powprs as they are necessary to secure 
the defence of India and maintenance of 
supplies and services essential to the life 
of the community 

10 It was next contended thatR 126-P 
(2) read with R 126 P (4) of tl c Go d 
Control Rules would infringe the rights 
guaranteed to the petitioner by Ar 21 
of the Constitution of India Rul® 126 P 
(4) lays down that notw ith. landing 
anything contained in the Code of Cn 


minal Procedure 1898 (V of 12 c 8) an 
offence under (this) Rule committed after 
the date of commencement of the De 
fence of India (7th Amendment) Rules, 
1962 shall be tried summarily by a Magis 
trate Rile 126 P (2) renders poses 
sion or control purchase acquisition or 
acceptance etc of any quantity of gold 
in contravention of the provisions of 
Part XII A of the Defence of India Rules 
punishable with imprisonment for a term 
not less than 6 months and not more 
than 2 vears and also with fine But 
Section 262 (2) Cr P C lays down that 
no sentence of imprisonment for a term 
exceeding three months shall be passed 
m the case of any conviction under Chap- 
ter XXII of that Code relating to sum 
mary trials As Rule 126 P (4) provides, 
for summary trial of offences coming 
within the purview of Rule 126 P (2) 
which prescribes for such offences a 
minimum punishment of six months 
imprisonment and as this term of im 
pnsonment is in excess of the maximum 
sentence that could be awarded under 
Section 2C2 (2) Cr P C it is argued that 
Rules 126 P ('*) and (4) are unrvnstltu 
tional as offending Article 21 of the Con 
stitution It was urged that the proce 
dure prescribed by Rule 126 P (4) can 
not be considered to be procedure esta 
Wished law unless Section 262 (2) Cr 
P C is rep aled altered or amended by 
a competent legislature as it continues to 
be good law till then by virtue of Arti 
cle 373 of the Constitution and cannot be 
over ridden by rules framed by the exe 
cutive providing for a minimum sentence 
of six months under Rule 126 P (2) It 
was further contended that Rule 126 F 
(2) prescribing a minimum sentence of 
six months is violative of the petitioners 
rights under Article 13 (2) also of the 
Constitution which lays down that the 
State shall not make any law which 
take away or abridges the rights con 
ferrtd by Part III of the Constitution and 
that any law made in contravention of 
the same shall to the extent of the con 
travention be v oid 

11 In the first place the petitioner is 
not entitled to invoke the aid of Arti 
cle 21 oi the Constitution even if the- 
impugned rules should deprive him of 
his personal liberty otherwise than in- 
accordance with procedure established by 
law as the President in exercise of his 
powers under Article 3a9 (1) of the Con 
stitution of India declared by a gazette- 
notification dt 3 11 62 that the nght of 
am person to move any Court £o ■* the 
enforcement of the rights conferred by 
Article 21 and Art 22 of the Constitu 
tion shall remain suspended for the period- 
dunng which the Proclamation of Eroer 
gency issued under clause (1) of Art 3a2- 
thereof on the 26th October 1962 is id 
force if such person has been deprived 
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of any such rights under the Defence of 
India Ordinance, 1962 or any ‘rule or 
order made thereunder, (vide AIR 1966 
Bom 70 (Page 73) ). 

12. Even otherwise, the contention m 
question cannot be sustained as theie is 
really no conflict between the pro- 
visions of Rule 12G-P (4) read with 

Rule 126-P (2) and Chapter XXII 
of the Criminal Procedure Code i elat- 
ing to summary trials. Section 260, 
Cr. P C enumerates the offences 
that could be tried summarily to which 
Section 262 (2) thereof limits the maxi- 
mum sentence that could be imposed in 
the case of any conviction under Chapter 
XXII to three months Section 5 (1) oi 
the Code no doubt provides for all of- 
fences under the Indian Penal Code being 
investigated, enquired into, tried and 
otherwise dealt with according to the 
provisions "hereinafter” contained but 
clause 2 of this section, which deals with 
offences under any other law, lays down 
that they shall be tried etc. accoidmg to 
the same provisions but subject to any 
enactment for the time being m force 
regulating the manner or place of inves- 
tigating, enquiring into, trying or other- 
wise dealing with such offences Rule 126-P 
(4) specifically says that notwithstand- 
ing anything contained m the Code oi 
Criminal Procedure, an offence under 
that rule committed after the date of the 
commencement of the Defence of India 
Rules, 1962 shall be tried .summarily by 
a Magistrate This rule thus provides 
for summary trial of offences under 
Rule 126-P (2j notwithstanding that 

Section 262 (2), Cr. P C limits the sen- 
tence to three months It is further set- 
tled law that a special enactment over- 
rides a general enactment This part, sen- 
tence of imprisonment, not exceeding 
three months, prescribed by Section 262 
(2), Cr P C , is applicable only to offence's 
enumerated in Section 260, Cr P. C , and 
not offences which are rendered sum- 
marily triable by virtue of the provisions 
of special enactments such as the De- 
fence of India Rules So, when an enact 
ment provides for summary trial of an 
act or omission which is an offence there 
under, it refers only to the procedure to 
be adopted and not to punishment also 
A similar new was expressed by a Divi- 
•sion Bench of the Bombay High Court in 
Emperor v Narji Bhalii AIR 1950 Bom 
273 That case arose out of a conviction 
awarded under the provisions of the 
Bombay Prohibition Act which prescribes 
a mimmum sentence of imprisonment m 
excess of three months for several of- 
fences while providing at the same ti m? 
that these offences shall be tried sum- 
marily. It was therefore contended that the 
accused could pot be awarded a sentence 
of imprisonment exceeding three months 
in view of Section 262 (2), Cr P C Re- 


pelling this contention, Chainani, J, 
observed as follows at page 274 

"I do not think that this contention is 
sound. The words "any conviction under 
this Chapter” in sub-section (2)ofS 262, 
show that this sub-section applies only 
in those cases which are tried summari- 
ly by reason of the provisions contained 
m that Chapter XXII, that is, in the case 
of conviction for any of the offences 
specified in Ss 260, 261 of the Code. The 
question of sentence is also not a matter 
of proceduie . . . Section 110 pres- 

cribes the procedure for the trial of cases 
arising- under the Prohibition Act Sub- 
section (2) of S 262 will, therefore, not 
apply m such cases.” 

It is thus clear that Rule 123 P (4), 
which lays down that offences punishable 
under Rule 126-P (2) shall be tr>ed sum- 
marily, simply prescribes the procedure 
and that Rule 126-P (2) cannot be ques- 
tioned having regard to the fact that the 
minimum sentence referred to in S 262 
(2), Cr P C is applicable only to offences 
enumerated in Section 260 of the Code 
This inference is further strengthened by 
the use of the words "in the case of am 
conviction under this Chapter” occurring 
in Section 262 (2) of the Code. The sen 
fence, if any, to be awarded to the peti- 
tioner would be one under the provisions 
of Rule 126-P (2) and not Chapter XXII 
of the Code of Criminal Procedure and 
so, Section 262 (2j of the Code limiting 
the term of imprisonment to three months 
does not in any way conflict with what 
is contained in Rule 126-P (2) of the 

Gold Control Rules 

13. In re, Guruviah Naidu, AIR 1954 
Mad 833, cited for the petitioner has no 
application to the facts of the case on 
hand It was held in that case that Sec- 
tion 1 6- A of the Madras General Sales 
Tax Act was unconstitutional as it depriv- 
ed the person brought to book for alleg- 
ed default in payment of Sales Tax. of 
the right to explain and plead his non- 
liability .therefor either by reason of the 
invalidity of the assessment or on account 
of his' having discharged the liability by 
payment and the like The right to be 
absolved of liability by pleading or ex- 
plaining m the course of a statement 
under Section 342, Cr P C is a substan- 
tive right and not a matter of mere pro- 
cedure It was therefore held that 
Section 16-A of the Madras General Sales 
Tax Act should be considered to be void 
as it hits against the rights of the accus- 
ed under the Criminal Procedure Code, 
the Evidence Act, and the fundament.;! 
principles oi criminal '-justice and is also 
repugnant to Article 14 of the Constitu- 
tion of India 

14. There is likewise no force in the, 
plea that the provisions of Rule 126-F) 
(2) read with Rule 126-P (4) have the; 
effect of taking away or abridging thel 
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petitioners right not to be sentenced tc 
a term exceeding three months as pro 
vided in Section 262 (2) Cr P C and are 
consequently repugnant to Article 13 (2) 
of the Constitution as it was already 
seen that the limit of sentence prescribed 
by Section 262 (2) Cr P C is applicable 
only to ofiences enumerated in Section 26 > 
of the Code and not to offences under 
other Acts which are triable summanlj 
by virtue of the provisions contained in 
those Acts 

IS It was next contended that sing! 
mg out of offenders against Gold Control 
Rules for being punished with a mini- 
mum sentence of six months imprison 
ment notwithstanding the provision in 
Rule 126-P (4) for their summary trial 
cannot be considered a reasonable classt 
fication made on any rational basis and 
is therefore repugnant to Article 14 J 
the Constitution which lays down that 
the State shall not deny to any persoi 
equality before the law or the equal 
protection of the laws within the tern 
tory of India We are however unable tc 
see much force in this contention either 
It is now well settled that while Ar* 14 
forbids class legislation, it does not pro- 
hibit reasonable classification subject ol 
course to the condition that it 19 found- 
ed on an intelligible differentia which 
distinguishes persons or things that are 
grouped together from others left out of 
the group and that that differentia has a 
rational relation to the object sought to 
be achieved by the statute in question 
(vide Ram Krishna Dalmia v Justice 
S R Tendolkar AIR 1958 SC 538) l» 
was indicated in the aforesaid decision 
that a law may be constitutional even 
though it relates to a single individual 
if on account of special circumstances or 
reasons applicable to him and not appli- 
cable to others that single individual maj 
be treated as a class by himselL 
The mere fact that certain offences 
against Gold Control Rules are punish- 
able with imprisonment of not less than 
six months \ hile under Section 262 (2) 
Cr P C no sentence of lmpnsonmert 
for a term exceeding three months can 
be passed m the case of a conviction 
under Chapter XXII relating to summary 
trials does not by itself justify the con 
tention that the classification in question 
is unreasonable as the preamble to the De 
fence of India Act shows that the pro 
visions of that Act and the rules made 
thereunder are considered necessary to 
ensure the public safety and interest th" 
defence of India and civil defence and 
the tnal of certain offences and of mat 
ters connected therewith during the sub- 
sistence of the grave emergency whereby 
the security of India is threatened b\ 
external aggression It is thus mamfe*. 
that the Defence of India Act and the 
Rules made thereunder are intended to 


prevent the commission of certain types 
of offences during the emergency to en- 
sure the secuntv of the country and the 
interests of the community It would not 
be possible to achieve this object unless 
higbe- penalties and deterrent sentence 
are prescribed for certain types of offence? 
including offences against the Gold Con 
trol Rules which as already stated are 
necessary and expedient for securing 
the defence of India and maintenance ol 
supplies and services essential to the life 
of the community amon g other things 
We cannot therefore agree that Rule i26 P 
(2) of the Gold Control Rule.. i-> die 
criminatory and offends Article 14 of the 
Constitution 

1C It was next urged that the pro 
secution of the petitioner under the pro- 
visions of Section 135 of the Cus oms Act 
and Rule 126-P (2) of the Defence o' 
India Rules offends Article 20 (2) of the 
Constitution inasmuch as the Deputy Col 
lector Central Excise Guntur had al- 
ready imposed a penalty of Rs 5 000/ 
on the petitioner besides confiscating the 
gold seized from him pursuant to th° 
provisions of Rule 126 L (16) (aa) and 
Rule 126-M (20) (aa) of the Gold Control 
Rules Article 20 (2) of the Constitution 
la>s down that no person shall be pro 
sccuted and punished for the same o' 
fence more than once But it cannot foi 
a moment be said that confiscation oi 
the contraband gold would amount to 
prosecution or punishment of the person 
viz the petitioner nor was any such con 
tention put forth by Sn Sarma the 
learned counsel evidently because cor 
fiscatlon of the goods is an order mrem 
dealing with goods and not a punishment 
imposed on the person as was held in 
Sewpujanrai Indrasanrai Ltd v Collec 
tor of Customs AIR 1958 SC 845 

17 The next point that remains to b a 
considered is as to whether the petf 
boner can be considered to have been 
prosecuted and punished by the Deputy 
Collector Central Excise when he imposed 
on him a penalty of Rs 5 000/- Their 
Lordships of the Supreme Court who 
had occasion to deal with a similar ques- 
tion in rhomas Dana v State of Punjab 
AIR 1959 SC 375 held that proceedings 
before the Sea Customs Authonties under 
S 167 (8) of the Sea Customs Act am 
not ' prosecution ’ within the meaning of 
Art 20 (2) o' the Constitution and that 
the foct that in such proceedings the 
Customs Authorities have confiscated the 
goods and also inflicted a penalty on the 
person does not therefore bring into 
operation the provisions of Article 20 (2) 
so as to prevent his prosecution ard 
lmpnsonmert under S 167 (81) of the 
Act read with S 23 and S 23-B Foreign 
Excnange Regulation Act and under Sec 
tion 120 B Penal Code Their Lordships 
also observed that the term prosecution 
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means a proceeding either by way oi 
indictment or information in the Crimi 
nal Courts in order to put an offender 
upon his trial, that the Chief Customs 
Officer or any other officer lower in 
rank than him in Customs department is 
not a Court, that the legislature was 
aware of the distinction between a pro- 
ceeding before the Customs Authorities 
and the criminal proceeding before a 
Magistrate and that in the absence of 
one of the three essential conditions laid 
jdown m clause (2) of Art 20 of the Con- 
stitution viz., prosecution, the prohibition 
[against double jeopardy would not become 
operative. His Lordship, Subba Rao, J . as 
he then was no doubt pointed out in his 
dissenting judgment m AIR 1959 SC 375 
that the word "Prosecuted” is compre- 
hensive enough to take in a prosecution 
! before an authority other than a magis- 
terial or a criminal Court; but we are 
bound by the majority view which, as 
already stated, is that imposition of 
penalty by Customs Authorities does not 
amount to prosecution contemplated by 
Art 20 (2) of the Constitution The learn- 
ed counsel, Mr. Sarma tried to argue 
that on the facts of that particular case, 
their Lordshins of the Supreme Court 
held that the Chief Customs Officer or 
his Subordinate was not a Court but that 
‘the Deputy Collector, Central Excise, who 
imposed penalty of Rs 5,000/- has all the 
trappings of a Court and that it should 
therefore be deemed that the petitioner 
was prosecuted and punished by a Court. 
We however feel unable to appreciate this 
contention as the Deputy Collector, Cen- 
tral Excise, can, by no stretch of imagi- 
nation, be equated to a Court for the 
simple reason that he is vested with cer- 
tain powers in the matter of effecting 
searches and seizures, compelling atten- 
dance of witnesses and the like by the 
Rules It may also be noted that the 
powers of the concerned authorities both 
under the Sea Customs Act and the Gold 
Control Rules are almost similar. It there 
fore follows that the decision m AIR 1959 
SC 375 that infliction of penalty by the 
Customs Authority does not amount to 
prosecution of the person so as to attract 
Article 20 (2) of the Constitution holds 
good in the instant case also The plea 
based on Art 20 (2) of the Constitution 
is therefore untenable 

18. There is likewise no substance in 
the contention that the petitioner's pro- 
secution both under the Sea Customs Act 
and the Gold Control Rules is contrary 
to Section 26 of the General Clauses Act 
Section 26 of this Act reads 1 

"Where an act or omission constitutes 
an offence under two or more enact- 
ments, then the offender shall be liable 
to be prosecuted and punished under 
either or any of those enactments, but 


shall not be liable to be punished twice 
for the same offence.” 

It can be_ seen from the language employ- 
ed in this section that the emphasis is 
on the word "punishment” and not so 
much on "prosecution” as what is ulti- 
mately prohibited is imposition of punish- 
ment twice for the same offence. The 
words "shall be liable to be prosecuted 
and punished under either or any of those 
enactments” would show that there is no 
bar against simultaneous prosecution 
under more than one enactment If it is 
intended to create an absolute bar not 
only against punishment for an act or 
omission which constitutes an offence 
under two or more enactments but also 
against prosecution, there would be no 
need for the words "but shall not be lia- 
ble to be punished twice for the same 
offence”. If the prosecution is restrict- 
ed to only one enactment, there would be 
no question of rendering the offender lia- 
ble for punishment twice for the same 
offence It is therefore obvious that 
what is intended is prevention of punish- 
ment twice for the same act or omission 
which is an offence under more enact- 
ments than one and not prosecution also 
It is left to the prosecutor or the autho- 
rity concerned to choose under which 
enactment or enactments an offender 
shall be prosecuted when the act or omis- 
sion alleged against him constitutes an 
offence under two or more enactments. 
But m the event of the prosecution being 
launched under two or more enactments, 
the punishment should be under one 
alone of those enactments The trial be- 
fore the Magistrate has not yet commenc- 
ed in this case and it is still open to the 
Magistrate to confine trial of the petition 
to one of the two enactments alone. 
Even if he should try the petitioner under 
both the Customs Act and the Gold Con- 
trol Rules, the propriety thereof can 
still not be questioned if ultimately the 
petitioner is not rendered liable for 
punishment under both the enactments We 
are inclined to think that it is enough if 
the Magistrate is directed to bear this in 
mind but that the legality of the pro- 
secution both under the Customs Act and 
the Gold Control Rules cannot however 
be assailed at this stage 
19. Though it was urged in the grounds 
of revision that Section 403, Cr P C is 
also a bar to the prosecution of the peti- 
tioner under the provisions of the Cus- 
toms Act and the Gold Control Rules, 
no argument was advanced to this effect 
obviously because this section comes into 
play only after the acquittal or convic- 
tion of the petitioner of the offences in 
question and if and when he is thereafter 
sought to be tried once again for tne 
same offence or on the same facts for a 
different offence while the acquittal or 
conviction are in force. 
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20 For the several reasons stated 
supra we feel unable to agree with the 
petitioner that the order sought to be 
revised is vitiated by any illegality 

21 In the result therefore the peti- 
tion fads and is dismissed 

Petition dismissed 
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N C TALUKDAR J 
Supriyo Sarkar Accused Petitioner v 
Sunil Ranjan Sarkar Complainant Opp 
Party 

Criminal Revn No 208 of 1969 D/ 9 6 
1969 

Criminal P C (1898) S 185(1) and (2) 
—Fields of consideration under sub scc- 
lion (1) and sub section (2) arc different 
— Grounds o£ earlier commencement and 
of general convenience can be considered 
m case falling under sub section (1) — 
Presence of additional accused in one pro 
cccdtng has no bearing — (Civil P C 
(1908) Pro — Interpretation of Statutes 
— Redundancy to be ruled out) 

The provisions contained in S 185(1) 
of Criminal P C do not fetter in any 
way the discretion of the High Court by 
enjoining any condition precedent for 
deciding as to in which of the two or 
more courts subordinate to the same 
High Court the enquiry or trial shall 
proceed In sub-section (2) of the said sec 
tr'n however the sine qua non foi such 
interference is as to where the proceed- 
ings ' were first commenced ' The Legis 
lature could not have intended placing 
such a fetter on the courts discretion 
under sub section (1) The canors of inter- 
pretation of statute enjoin that some 
meaning and effect mu't be given to the 
significant absence of the expression 
were first commenced in sub section (1) 
and the specific presence thereof m sub 
section (2) of Section 185 of the Criminal 
P C The principles of interpretation of 
'taljtes rule out redundancy 

(Para \) 

The dominant consideration of an ear- 
lie 1 * commencement has been incorporated 
ir c ub section (2j because it refers to a 
different staie of circumstances Where 
the two or more subordinate courts tas 
Irg cognizance of the same offence are 
not subordinate to the same High Court 
and therefore to eliminate possible con 
fusion and conflict the principle of c 2 r 
1 er commencement has been enjoined as 
the proper criterion irrespective of any 
giound of general convenience or of any 
•other sufficient reason for ultimately 
determining as to v hich of the tv o High 
Courts w ould direct the tria l of such ox- 
-GM/HM/C777/69/TVN/D 


fender to be held in any court subordi 
nate to it The same is not however the 
position as enjoined under sub-section (1) 
of Section 185 of the Code where the two 
Courts concerned are subordinate to th° 
same High Court The field of considera 
tion is therefore wider and includes not 
only the ground of earlier commencement 
but also the "round of general convem 
ence and any other sufficient reason, 
thereby not whittling down in any way 
the discretion of the High Court in decid- 
ing as to which of the two subordinate 
courts snail enquire into or try the of 
ftnee (Paras 4 and 5) 

Further upon ultimate analysis the 
question of general convenience does not 
include the complainant and can only 
refer to the accused in such proceedings 
and the same again must depend on the 
facts of each case Hence where on° of 
the accused applied for dropping of pro- 
ceedings in couit A which was opposed 
not by the co accused but by the com- 
plainurt held that the oppositio i by the 
complainant could not be upheld 

(Para a) 

It was further held that the fact that 
in the proceedings pending before one of 
the courts there were other persons pro- 
ceeded against would not make any dif 
fercnce and had no bearing upon the 
point for consideration under Section 185 
(1) AIR 1917 Cal 137 (FB) AIR 1920 PC 
181 at p 186 and AIR 1964 SC 766 at P 
772 FoU (Para to) 

Ca.cs Referred Chronological Paras 
(1964) AIR 1964 SC 766 (V 51)~ 

(1964) 1 SCJ 121 Ghanshyamdas 
v Regional Assistant Commr of 
Sales Tax Nagpur 4 

(1920) AIR 1920 PC 181 (V 7) i 
Quebec Railways Light Heat and 
Power Co Ltd v Vandry 4 

(1917) AIR 1917 Cal 137 (V 4)«2l 
Cal WN 320 (FB) Charu Chandra 
Majumdar v Emperor 3 5 

Prasun Chandra Ghosh Birendra Nath 
Panerj' , »' for Petitioner Manoranjan Das 
Dipan) ai Gho'al Rabiranjan Roy Gopal 
Chandra Gho h for Respondent No l 
Dipak Kumar Sengupta for State 
ORDER — This Rule arises out of an 
order dated the 7th February 1069 pass 
ed b\ Shri S C Roy Additional Chitf 
Presidency Magistrate Calcutta in case 
No C/833 of 1968 upon an applicahon 
filed by the accused petitioner Shri 
Supriya Sarkar for dropping the prose 
cution holding that the point raised fn 
the said petition can only be decided by 
the High Court under Section 185(1) of 
the Code of Criminal Procedure and 
cirecting the accused petitioner to mov<* 
the said Court for the necessary decision 
2 Tlie facts leading on to the present 
Rule can be put m a short compass A 
novel nem»d Patak t written m Bergali 
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•by the accused no 1, Shri Samaresh 
Basu, was printed and published by the 
,pi esent petitioner, Shri Supriya Sarkar 
•in the Puja Number of the "Amrita” in 
the year 1375 B. S In course of reading 
the said novel, the complaints concerned 
were of the view that the said novel con- 
tained several vulgar, indecent and ob- 
scene passages tending to corrupt the 
•minds and morals of the young and to 
degrade the culture of the society One 
such complaint was lodged under Secs 
"292/293 I P C against two accused per- 
sons viz , Shri Samaresh Basu. the writer 
•and Shri Supriya Sarkar, the printer and 
publisher of the magazine, by Shri Sunil 
Banian Sarkar, Advocate, who described 
himself as a litterateur and a lover of 
Bengali Literature, on 14-12-68 in the 
court of the Additional Chief Presidency 
Magistrate Calcutta, being case No C/833 
of 1968 The case was sent for -judicial 
enquiry and on a perusal of the same, 
summons was issued on the 6th January, 
1969, by the learned Additional Chief 
Presidency Magistrate. Calcutta against 
the accused no 1, Shri Samaresh Basu 
under S 292, I P. C and the accused no 2, 
Shri Supriya Sarkar, the present peti- 
tioner, under Ss 292 and 293, I P C An- 
other complaint being case no C 3409 of 
1968 was also filed in the Court of the 
Police Magistrate, Alipore, 24 parganas by 
Sn Deb Kumar Ghosh, Secretary, Nitya- 
nanda Libraty, Chetla and a member of 
the Cine Film Reform Association of 
India against the above-mentioned two 
■accused and also Shri Tushar Kanti Ghosh 
the Editor of the "Amrita” under Sec- 
tions 292 and 293 I P C read with Sec- 
tion 114, I P.C relating to the same 
novel called "Patak”. The Police Magis- 
tiate, Alipore, examined the complain- 
ants on solemn affirmation and summoned 
-all the three accused persons under Secs 
"292/293 I P C Both the cases thereafter 
have been pending respectively before the 
learned Additional Chief Presidency 
Magistrate, Calcutta and the learned 
Police Magistrate, Alipore, 24-Parganas, 
two subordinate courts under the jurisdic- 
tion of the same High Court An appli- 
•cation was filed on 25-1-69 by the co-ac- 
cused Shri Supriya Sarkar in the case 
pending before the learned Additional 
Chief Presidency Magistrate, Calcutta, 
submitting inter alia that the offences 
•alleged in both the cases being identical, 
there cannot b° two separate proceedings 
over the same issue and accordingly the 
proceedings pending before the learned 
Additional Chief Presidency Magistrate, 
Calcutta, may be dropped An objection 
thereto was made on behalf of the com- 
plainant opposite-party no 1, Shri Sunil 
Raman Sarkar After hearing both the 
parties the learned Additional Chief Pre- 
sidency Magistrate. Calcutta, held by his 
■order dated the 7th February 1969 that 
1970 Cri.L.J. 14. 


the continuance of the two different pro- 
ceedings in the two different Courts over 
the same offence may lead on to double 
jeopardy under Art 20(2) of the Consti- 
tution of India and as the point involved 
in the petition can only be decided by the 
High Court, he directed the accused in 
the proceeding pending before him to 
move the Hon’ble High Court for a deci- 
sion of the point under Section 185 (R of 
the Code of Criminal Procedure and in 
that view he adiourned the case to 25-3- 
69 for further orders An application for 
revision was accordingly moved on the 
10th March, 1969 and the present Rule 
was obtained by the accused-petitioner. 
After the matter was heard m part it 
transpired that Shri Samaresh Basu. the 
accused no, 1 in the case, was not added 
as a party by the petitioner and on the 
prayer of the learned Advocate appearing 
on behalf of the petitioner, and m the in- 
terests of justice, the said accused was 
directed to be added as the opposite-party 
no 2 Shri Samaresh Basu, however, did 
not ultimately appear though he was serv- 
ed upon. 

3. Mr Prasun Chandra Ghosh, Advo- 
cate (with Mr Birendra Nath Banerjee, 
Advocate) appearing on behalf of the ac- 
cused no 2, the petitioner, has made a 
two-fold submission The first contention 
of Mr. Ghosh is that in view of the pen- 
dency of two separate proceedings over 
the same offence in two different courts, 
the same would only lead on to double 
jeopardy and as such the proceedings 
pending in the court of the Additional 
Chief Presidency Magistrate, Calcutta, as 
prayed for, by the petitioner, should be 
dropped The second contention of Mr. 
Ghosh is that the dominant consideration 
for interference under Section 185(1) of 
the Code of Criminal Procedure is the 
ground of convenience of the accused and 
not the factum of earlier commencement 
as enjoined under Section 185(2) of the 
said Code In this context and in support 
ot his contention, Mr. Ghosh relied on 
the enunciation made m Art 705 in. 
Kenny’s Outlines of Criminal Law (19th 
Edn ) as also on the case of Charu 
Chandra Majumdar v. Emperor, report- 
ed m 21 Cal WN 320= (AIR 1917 Cal 137) 
(FB) Mr. Monoranjan Das, Advocate (with 
Messrs Dipankar Ghosal, Rabiranjan 
Roy, Gopal Chandra Ghosh, Advocates) 
appeared on behalf of the complainant 
opposite-party no 1 after the arguments 
were heard in part but in the interests of 
justice, I adjourned the case to enable 
Mr. Das to make his submissions An 
affidavit-m-opposition was also filed on 
behalf of the opposite-party no. 1 and 
was kept on the record Mr Das _ con- 
tended that the question _ of convenience 
of the accused is immaterial and the sine 
qua non for an interference under Sec- 
tion 185(1) of the Code of Criminal Pro- 
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cedure is as to which proceedings 'were 
first commenced as enjoined under Sec 
tion 185(2) of the Code of Criminal Pro- 
cedure The question according to Mr 
Das js one of law and relates to the in 
terpretation of Section 185(1) of the Code 
of Criminal Procedure In this context 
Mr Das further submitted that the pro 
ceedings before the learned Additional 
Chief Presidency Magistrate Calcutta 
V, ere started first as cognizance was tal en 
on the 14th December 1968 whereas In 
the case before the learned Police Magis 
trate at Alipore such cognizance was 
taken on the 18th December 1968 Mr 
Das also contended tnat the number of 
accused persons is not the determining 
factor for holding as to in which of the 
two courts subordinate to the same Hign 
Court an enquiry or trial for the offence 
shall go on Mr Dipak Kumar Sengupta 
Advocate appearing on beha\t ol tVie 
State has supported the Rule and has 
contended that the concept of an earlier 
commencement as enjoined under Sec- 
tion 185(2) of the Code of Criminal Pro- 
cedure cannot be imported into Section 
18o(l) for the purpose of determining as 
to in which of the two subordinate courts 
the enquiry or trial should go on. Mr 
Sengupta further contended that it should 
not be overlooked that in the Alipore 
case there are three accused persons and 
not two as in the proceedings pending 
before the learned Additional Chief Pre 
sidency Magistrate Calcutta and that the 
question being one of convenience of the 
accused the proceedings in Alipore 
should continue as prayed for by one of 
the accused himself and not objected to 
b> the other 

4 Having heard the learned Advo- 
cates appearing on , behalf of the respec- 
tive parties and having considered the 
materials on the record I will now pro 
ceed to determine the point at issue n the 
light of the same The point involved in 
Alrnr AhiV oif sunw nTrpyvAiTS'.nr .re- 
lates to the interpretation of Section 185 
(1) of the Code of Criminal Procedure It 
is pertinent in this content to refer to the 
language of sub section (1) of Section 185 
of th° Code which runs as follows 
whenever a question an.es as to which 
of two or more courts subordinate to the 
same High Court ought to inquire into 
or trv any offence it shall be decided by 
that High Court The provisions of suh 
section (2) of the said section would also 
be relevant in this connection. It lavs 
devvn that v h»re tw o or more courts not 
subordinate to the same High Court ha/e 
taken cognizance of the same offence the 
High Court v i thin the local limits of 
who^e appellate criminal jurisdiction the 
proceedings were first commenced may 
direct tnal of 'uch offender to be held 
in any court subordinate to it and if it 
to decides altogether proceedings against 


such persons in respect of such offence 
shall be discontinued ' It will appear 
therefore tnat the provisions contained 
in Section 185(1) of the Code of Criminal 
Procedure do not fetter in any way the 
discretion of the High Court by enjoining 
an> condition precedent for deciding as to 
in which of the two or more courts sub 
ordinate to the same High Court the en- 
quiry or tnal shall proceed In sub sec- 
tion (2) of the said section however the 
sine qua non for such interference is a« 
to where the proceedings were first com 
menced The point for determination 
therefore is whether the concept of an 
ear'ier commencement as enjoined in sub 
section (2) can be imported into sub 
section (1) of Section 185 of the Code of 
Criminal Procedure which is otherwise 
silent on the same If it can be so import- 
ed and be deemed to be the only ground 
foT vrAfcTieience Vnfcifcuwitiv v\. yj Pre- 
sidency Magistrates Court wherein the 
proceedings were first commenced tha 
should be the court where the proceed 
ings should continue in preference to the 
other proceedings pending in the couit 
of the learned Police Magistrate at All 
pore On an interpretation of the rele 
vant provisions of the Code I however 
held that it is not so and that it had 
never been the intention of the legisla 
ture that it should be so The canons of 
interpretation of statute enjoin that some 
meaning and effect must be given to the 
significant absence cf the expression 
were first commenced m sub-section (1) 
and the specific presence thereof in sub 
section (2) of Section 185 of the Code 
of Criminal Procedure The principles of 
interpretation of statutes rule out redun- 
dancy and as was observed bj Lord 
Stunner m the case of Quebec Railv ays 
Light Heat and Power Co Ltd v Van- 
dry AIR 1920 PC 181 at p 186 that 
effect must be given if possible to all 
the words u*ed for the legislature is 
Aasmnd .wcv+ ,tp Muuvtp -its woofr «jv As* s&r 
anything in vain Mr Justice Subbara© 
(as His Lordship then was) also observed 
m the case of Ghanshvamdas v Regional 
Assistant Commissioner of Sales Tax, 
Nagpur AIR 1964 SC 766 at p 772 tha* 
•A construction uhich would attribute 
redundancy to a legislature shall not be 
accepted except for compelling reasons ,r 
I respectfully agree with the same and I 
nold that the dominant consideration of 
an earlier commencement has been mcor 
po-ated in sub section (2) of Section 18a 
of the Code of Criminal Procedure for 
good reasons because the said sub section 
refers to a different state of circums- 
tances where the two or more subordi- 
nate courts taking cognizance of the same 
c ffcnce are not subordinate to the sa n’ 
High Court and therefore to elimirate 
pc «ihle confusion and conflict, the prin 
ciple of earlier commencement has been 
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enjoined as the proper criterion, irrespec- 
tive of any ground of general convenience 
or of any other sufficient reason, for ulti- 
mately determining as to which of the 
two High Courts would direct the trial of 
such offender to be held in any court sub- 
ordinate to it. The same is not, however, 
the position as enjoined under sub-section 
(1) of Section 185 of the Code where the 
two courts concerned are subordinate to 
the same High Court The field of con- 
sideration is therefore wider and includes 
not only the ground of earlier commence- 
ment but also the ground of general con- 
venience and any other sufficient reason 
thereby not whittling down m any way 
the discretion of the High Court m decid- 
ing as to which of the two subordinate 
courts shall enquire into or try the 
offence If the legislature wanted to lay 
down that the sole ground for interfer- 
ence under Section 185(1) of the Code of 
Criminal Procedure is merely that of an 
earlier commencement of the proceedings 
concerned, it could have said so in ex- 
press words In view of the same and in 
consonance to the rules of interpretation 
of statute, a true and proper effect must 
be given to the provisions as incorporated 
in sub-section (1) to Section 185 of the 
Code. In my view the discretion conferred 
under the said sub-section is unfettered 
and untrammelled by any consideration 
of an earlier commencement only. The 
factum of earlier commencement may be 
one such consideration but not the. onlv 
consideration or an inflexible considera- 
tion for exercising the discretion of the 
court conferred under Section 185(1) of 
the Code of Criminal Procedure In that 
context undoubtedly the question of con- 
venience of the parties may be a material 
consideration, the nature of the case and 
the facts thereof will also be another 
yard-stick for exercising the said discre- 
tion; and last but not the least, sufficient 
reason is also one of the criteria for 
such determination 

5. So far as the ground of convenience 
of the parties is concerned, there is no 
question however, of the complainant be- 
ing inconvenienced because the complain- 
ants are different in the two different 
proceedings and as such, whoever may be 
the complainant will not be inconveni- 
enced in anv way wherever the proceed- 
ings may ultimately take, place Upon 
ultimate analysis the question of general 
convenience does not include the com- 
plainant and can only relate to the 
accused in such proceedings and the same 
again must depend on the facts of each 
case In the instant case one of the 
accused is the petitioner and on his 
ground of convenience and prejudice he 
has prayed for the proceedings at Presi- 
dency Magistrate’s Court, Calcutta to be 
dropped The co-accused, who has been 
made a party, has not appeared to object 


but it is only the complainant who had 
objected to the prayer in the court below 
and has reiterated the said objection in 
this Court. In this connection Mr. Ghosh 
appearing on behalf of the accused-peti- 
tioner, Shri Supriya Sarkar has referred 
to Art 705 m Kenny’s Outlines of Crimi- 
nal Law (19th Edn.). The said article refers 
to venue It has been observed therein that 
"At common law an offence can only be 
tried by the court within whose jurisdic- 
tion it (or a part of it) was committed, 
but by Section 11 of the Criminal Justice 
Act, 1925, as modified by the Magistrates 
Courts Act. 1952, S- 2(4), it is provided 
that a person ehaiged with any indict- 
able offence may be proceeded against, 
indicted, tried and punished in any place 
in which he was apprehended, or is in 
custody, or has appeared to a summons, 
on that same charge, just as if the offence 
had been committed there; unless it ap- 
pears to the examining justices that the 
accused would suffer hardship if he were 
indicted and tried in such place ” A fur- 
ther reference in this connection mav be 
made to the case of 21 CWN 320— (AIR 
1317 Cal 137) (FB) It is undoubtedly true 
that the said case .was decided m the con- 
text of the old Act before amendment of 
Act 18 of 1923, which not only amended 
sub-section (1) of Section 185 but also 
aaded sub-section (2) to the said section 
to set at rest the conflict in decisions be- 
tween the Calcutta and the Madras High 
Courts But the principles laid down 
therein relating to the ground of general 
convenience would hold good The majo- 
rity of the Full Bench held that Section 
185 is not restricted to cases in which 
there is doubt as to whether one court 
or another has jurisdiction but includes 
cases m which the doubt is on the point 
where the choice between the two courts 
both of which have jurisdiction should be 
decided on the ground of general conve- 
nience I respectfully agree with the ob- 
servations made by the Full Bench and I 
hold that the ground of convenience is 
also one of the factors which should deter- 
mine ultimately as to m which of t v 
two or more courts subordinate to the 
same High Court, the offence shall be 
enquired into or tried. I uphold therefore 
the contentions raised in this behalf by 
Mr. Prasun Chandra Ghosh 

6. Before I part with the case, I must 
refer to another submission that was 
made on behalf of the petitioner viz that 
in the proceedings pending at Ahpore 
there are three accused persons and as 
such for a proper determination, the said 
proceedings should be allowed to con- 
tinue It was also prayed for by Mr. Da- 
on behalf of the opposite-party no. 1 that 
if it be so necessary, he may be permitted 
to add the name of the third accused in 
the proceedings pending before the learn- 
ed Additional Chief Presidency Magis- 
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trate Calcutta The learned Additional 
Chief Presidency Magistrate Calcutta ha* 
rightly held that the inclusion of a third 
accused in the proceedings at AliPore 
does not make any difference and has no 
bearing upon the point for consideration 
under Section 185(1) of the Code of Cri- 
minal Procedure I agree with the said 
finding and this contention accordingly 
'fails 

7 In the result I make the Rule ah 
6olute and I direct that of the two courts 
subordinate to this court Shn M B 
Mukherjee Police Magistrate Alipore 
«;hall try the case pending against the 
three accused persons under Ss 292/293 
I P C being case No C 3409 of 1968 ex- 
peditiously and in accordance with law 
Petition allowed 


1970 CRl L J 212 (Yol 76, C N 45) =* 
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A K DAS AND K K M1TRA JJ 
Atul Chandra Pal and others Accused 
Petitioners v The State Oppo ite Party 
Criminal Revn Case No 999 of 1966 
D/ 14-11969 

(A) Essential Commodities Act (1955) 
S 7(l)(a){n) — Rice (Eastern Zone) Move 
mint Control Order (1939) S 4 — Trans- 
port of rice from place in border area to 
place in Eastern Zone outside border area 
is not prohibited under S 4 of 1959 Order 
— Transport — What is 

Transport of rice from a place in the 
border area to a place in the Eastern 
Zone outside the border area is not pro 
hibited under S 4 of the Bice (Eastern 
Zone) Movement Control Order 1959 
S 4 speaks of transporting from any place 
in the border area to any other in that 
area and this involves the auestion of 
destination The use of the word transport 
connotes movement from one place to an 
other and the mere fact that the normal 
route Is along the border area does not 
either indicate that it was transported 
to another place m the same area, while 
the known destination is elsewhere that 
is a place in the Eastern Zone outside the 
border area To hold otherwise is to hold 
that goods on transit are transported to 
every point between the starting point 
and its destination (Paras 5 and 6) 

(B) Penal Code (I860) S 40 — Mens 
rca — When not essential for conviction 
The well established rule is that unless 
a statute clearl> or by necessary fmpliea 
tlon rules out mens rea as a constituent 
part of crime the defendant could not be 
held guilty of an offence under a crimi- 
nal law unless he has guilty mind 
(Para 9) 


Cases Referred Chronological Paras 
(1966) AIR 1966 SC 43 (V 53)=196G 
Cn LJ 71 Nathulal v State of 
M P g 

(1961) AIR 1961 Cal 240 (V 48)=- 
1961 (1) Cn LJ 488 Madanlal Arora 
v State 9 

S S Mukherjee and K K Mukherjee 
for Petitioners F M Sanyal for Oppo- 
site Party 

DAS J — This is a revisional applica- 
tion against an order of conviction under 
Section 7(l)(a)(u) of Act X of 19a5 The 
petitioners were sentenced to R I for 
three months each and the nee seized was 
confiscated There was an appeal against 
the ordci but the learned Sessions Judge 
dismissed the appeal 
2 The facts leading to the prosecution 
are as follows — 


On April 5 1964 the petitioners were 
delected moving With six cart-loads of 
ncc in a field in mouza Laka within the 
five mile border area between West Ben 
gal and Bihar The Cordoning Officer M 
tercepted the carts which were being 
driven by petitioners 2-5 who told that 
the nee belonged to petitioner no 1 who 
was also moving with the carts The carts 
with the men were taken to the police 
Station where a wntten complaint was 
filed by the Inspector Investigation start- 
ed and charge-sheet was submitted 
against parties 

3 Defence was a plea of innocence and 
the petitioners contended that nee was 
being talen to Burdwan in West Bengal 
and not to Bihar 


4 The learned Magistrate held on the 
evidence that rice was being smuggled to 
Bihar at that unearthly hour along 
routes seldom used by the villagers The 
learned Sessions Judge held that 

it is an offence if any person trans- 
ports nee to any place within the area of 
five miles of Bihar Border The evidence 
is that the accused persons were found 
carrying nee within 2) miles of the 
border area without permit 

He therefore dismissed ihe appeal 

5 Admittedly the parties had no 
license or permit for movement of paddy 
or nee Sec 4 of the Rice (Eastern Zone) 
Movement Control Order 1959 reads as 
fellows- 

No person shall transport attempt to 
transport or abet the transport of nee— 

(a) to any place in the border area 
from any place in the Eastern Zone out- 
side that area or 

(b) from any place m the border area 
to any other place in that area except 
under pid in accordance with a permit 
issued by the State Government or any 
Officer authnnsed by that Government 
in this behalf 

This provision speaks of restrictions on 


DM/JM/B878/69/JHS/B 
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transport of rice to or within the border 
area Border area means the area failin g 
within a five mile belt all along the bor- 
der of the Eastern Zone which means the 
territory comprising the States of Orissa 
and West Bengal Section 4 prohibits 
transport of rice, 

(I) to any place within the border area 
from any place in the Eastern Zone out- 
side that area, or 

(II) from any place in the border area 
to any other place in that area without 
license or permit 

The prohibition, therefore, does not 
relate to transport from any place in the 
border area to any area in the Eastern 
Zone outside the border area. The defence 
version is that they were transporting the 
rice to Banduang which is within the 
Eastern Zone but outside the border area 
Mr Palit at one stage argued that Bandu- 
ang is within the border area but there 
is no evidence to that effect. Transporta- 
tion to Banduang from any place in the 
border area is not prohibited and there- 
fore no offence was committed 

6. Mr Palit next argued that the rice 
in carts were intercepted at village Laka 
within border area and it was being 
brought from village Sindri within the 
same area The movement was therefore 
from one place in the border area to an- 
other place in the same aiea where it was 
intercepted. Section 4, however, speaks 
of transporting from any place in the 
border area to any other place in that 
area and this involves the question of 
destination. According to defence, it was 
being transported to Banduang and even 
prosecution witnesses conceded that it 
was the normal route to Banduang The 
use of the word 'transport’ in our view 
connotes movement from one place to 
another and the mere fact that the nor- 
mal route is along the border area does 
not either indicate that it was transport- 
ed to another place in the_ same area, 
while the known destination is elsewhere 
To hold otherwise is to hold that goods 
on transit are transported to every point 
between the starting point and its des- 
tination 

7. Mr. Palit drew our attention to de- 
finition of the word 'transport’ in Cl (fl 
of Section 2 but it speaks of mode of 
transport merely obviously to include 
manual movement by individuals 

8. Prosecution failed to show by evi- 
dence that the parties either transported 
or attempted or abetted the transport to 
any other place in the border area_ and 
therefore the conviction cannot be iusti- 
fied The idea is to prevent smuggling 
outside the Eastern Zone and not against 
transport to other parts of the Eastern 
Zone outside the border area and the 
manner in which the carts were inter- 


cepted did not satisfy the requirements 
for a successful prosecution 

9. Mr. Mukherfee, learned Advocate 
for the petitioner also challenged the learn- 
ed Judge’s finding regarding mens rea The 
learned Judge held on the authenticity 
of a decision of this Court reported m 
AIR 1961 Cal 240 that mens rea is not 
necessary for a conviction under Sec 7 
of the Essential Commodities Act This 
question was considered by the Supreme 
Court in a decision reported in 1966 Cr. 
LJ 71 = (AIR 1966 SC 43), Nathulal v. 
State ol M P , where it was held that 
the mere fact that the otqect of the sta- 
tute is to promote social welfare activity 
or to eradicate a grave social evil is not 
by itself decisive to exclude mens rea. 
Only where it is absolutely clear that the 
implementation of the obiect of the sta- 
tute would otherwise be defeated that 
mens rea may, by necessary implication, 
be excluded from a statute The nature of 
the mens rea that would be implied in a 
statute creating an offence depends on the 
object of the Act and the provisions, 
thereof The well established rule is that 
unless a statute clearly or by necessary 
implication rules out mens rea as a con- 
stituent part of crime, the defendant 
could not be held guilty of an offence 
under a criminal law unless he has gmlty 
mind The cartmen. petitioners 2-6 are 
hired labourers and had not necessarily 
a guilty knowledge as transporting with 
licence or permit is permissible 

10. We have, however, already seen 
that the prosecution has failed to prove 
that the rice was being transported from 
a place m the border area to another 
place within such area and no offence 
was therefore committed 

11. The petition is, therefore, allowed 
and the Rule is made absolute The con- 
viction and the sentence passed against 
petitioners are set aside and they are ac- 
quitted They are discharged from bail 
bond 

12. K. Iv. MITEA, J.:— I agree 

Petition allotved. 


1970 CRI, L. J, 213 (Yol. 76, C, N, 46) = 
AIR 1970 DELHI 29 (V 57 C 6) 
FULL BENCH 

I. D DUA. C J , S. K KAPUR AND 
HARDAYAL HARDY, JJ 
Flying Officer S. S undare fan Petitioner 
v Union of India and others Respondents 
Criminal Writ Petn. No 20 of 1968, D /- 
17-3-1969 

(A) Constitution of India, Art. 141 — 
Question neither raised nor discussed in 
Supreme Court judgment — Principle of 

HM/IM/D51I/69/TVN/D ~ 



214 Snndarajan v Union of India (FB' (Hardayal Hardy J ) 1970 Or! L J 


binding nature cannot be deduced by im- 
plication — (Civil P C (1908), Pream- 
ble — * Precedents — Supreme Court dc 
cision) 

Under Art 141 of the Constitution, the 
law declared by the Supreme Court i« 
binding on all the courts and therefore 
even the principles enunciated by the 
Supreme Court including its obiter dicta 
wh**n they are stated in clear terms have 
a binding force But when a auestion is 
neither raised nor discussed in a judg- 
ment rendered by the Supreme Court no 
principle of a binding nature can be de- 
duced from it by implication 

(Para 21) 

(B) Constitution of India Art 226 — 
Conviction and sentence before court- 
martial — Habeas Corpus petition — ■ 
Court need not in every case call for the 
record to examine legality of conviction 
— • Proceedings, however not entirely im- 
mune from courts scrutiny — Writ not 
issued for examining mere errors of pro- 
cedure — Provision under K 15 of the 
Air Force Rules one of procedure — Non- 
compliance not affecting jurisdiction will 
not vitiate trial and ultimate conviction 
— Prayer disallowed (Criminal P C 
(1898), S 491) (Air Force Act (1950) S 
189 — Air Force Rules 1950 R 15) 
While dealing with a petition for a wnt 
of habeas corpus the court is not bound to 
call for the record and proceedings of 
every case in which a court of competent 
jurisdiction or a duly convened and con- 
stituted court-martial has recorded a fin- 
ding of guilt and passed a sentence of im- 
prisonment and examine the legality of 
conviction and sentence This is not to 
say that the proceedings, of a court-martial 
are entirely immune from scrutiny by 
the High Court This had been so even 
before the Constitution and the writs of 
habeas corpus were issued under Sec- 
tion 491 of Criminal P C when the juris- 
diction of the court-martial concerned was 
under challenge The enquiry was how- 
ever directed to ascertain whether the 
person held in custody was subject to 
military law or the court itself was pro- 
perly convened and constituted That 
jurisdiction continues to exist m the High 
Court even today Art. 226 of the Cons- 
titution cannot be said to have enlarged 
the ambi* of that jurisdiction in any way 
The remedy of a writ of habeas cotuis 
is not available to test the propriety or 
legality of the verdict of a competent 
court The court is not entitled to go into 
the regularity of steps taLen by the court- 
martial in the course of trial or by the 
confirming authority in the finding and 
the sentence which do not go to their 
jurisdiction and confirming Interference 
is possible only where the irregularity or 
Illegality afiects the jurisdiction of the 
court-martial or the confirming authority 
(Paras 21 22 & 26) 


The petitioner alleged that the violation 
of R 15 of the Air Force Rules and the 
demal of opportunity to the delinquent 
vitiated the proceedings before the court- 
martial and hence a writ of.habeas corpus 
should be issued to set him at liberty 
Held that R 15 was only a sort of pre- 
liminary investigation by the Command- 
ing Officer with a view to ascertain whe- 
ther a pnma facie case existed to justify 
the detention of the accused in custody 
beyond the period of 48 hours prescribed 
in R 14 Any irregularity at that initial 
stage might have a bearing on the vera- 
city of witnesses examined at the trial oc 
on the bona fides of Commanding Officer 
or on the defence that might be set ud by 
the accused at the trial but the irregula- 
rity could by no means be regarded as 
affecting the jurisdiction of the court to 
proceed with the trial Hence even if 
violation of R 15 were to be assumed tho 
non-observance of the Rule was not such 
as to vitiate the trial and ultimate convic- 
tion of the petitioner AIR 1969 SC 414 
&. AIR 1950 SC 27 Ref & AIR 1963 Delhi 
156 & Cr Wnt No 1-D of 1963 D I- 
13-5-1963 (Punj) and AIR 1967 SC 1335 & 
(1917) 2 KB 254 Rel on 

(Paras 32 33 35 & 36) 

(C) Constitution of India Art 226 — 
Habeas corpus — Petition may be by a 
person other than the prisoner (Criminal 
P C (1898), S 491) 

It is well settled that a person illegally 
imprisoned or detained In confinement 
without legal justification is entitled to 
apply for a wnt of habeas corpus but It 
is not essential that the application should 
proceed directly from him Proceedings 
to obtain a wnt of habeas corpu> for the 
purpose of liberating another from an Ille- 
gal impnsonment may also be instituted 
by a person other than the prisoner (in 
the instant case bv the wnfe) who may have 
some interest in him (1850) 15 QB 988 & 
(I860) 30 LJ MC 19 A Halsbury s Laws 
of England 3rd Edn Vol 11 Foil 

(Para 39) 

(D) Air Force Act (1950) S 189 — 

Air Force Rules 1950 Rr 48(b) and 15 — 
Charges framed at the stage of R 15 not 
final — Addition alteration or omission of 
charges possible at subsequent stages 
under R 48(b) (Para 37) 

(E) Constitution of India, Art 226 — 
Certiorari — Petition if can be moved by 
person not directly affected or aggrieved 
bv order (Quaere ) — Case Law Bcf 

(Para 44) 

Cases Referred Chronological Paras 
(1969) AIR 1969 SC 414 (V 56)~ 

Wnt Petn. No 118 of 1968 D/- 
20-9-1963 = 1969 Cn LJ 663 Som 

Datta v Union of India 2 

(1968) AIR 1968 Delhi 156 fV 55)-=- 
l 96 £ 256=1963 Cn U 1059 

o P N Sharma v Union of India 22 
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(1967) AIR 1967 SC 1335 (V 54) = 

1967 Cri LJ 1204= (1967) 2 SCR 
271, Ghulam Sarwar v. Union 
of India 22 

•(1964) AIR 1964 Mys 159 (V 51) = 

(1963) 2 Mys LJ 383, Dr P S. 
Venkataswamy Setty v. Univer- 
sity of Mysore 43 

(1963), Cri Writ No 1-D of 1963, D/- 
13-5-1963 (Punj), Mrs Saroj 
Prasad v Union of India 22 

<1962) AIR 1962 SC 1044 (V 49) = 

(1962) Supp 3 SCR 1, Calcutta 
Gas Co. Ltd v State of West 
Bengal 42 

(1957) 55 LGR 129, R v. Thames 
Magistrates’ Court Ex parte 
Greenbaum 40 

<1950) AIR 1950 SC 27 (V 37) = 

51 Cri LJ 1383 = 1950 SCR 88, 

A K. Gopalan v State of Madras 23 

(1917) 1917-2 KB 254 = 86 LJ KB 
1514, Rex v Governor of Lewes 
Prison Ex Parte Doyle 25 

<1870) 5 QB 466 = 39 LJMC 145, 

R v Surrey Justices 40 

(I860) 30 LJMC 19 = 6 H & N 

193, In re Thompson 39 

(1850) 15 QB 988=117 ER 731, 

Cobbett v Hudson 39 


Mrs Shvamala Pappu, Miss Bindra 
Thakur, for Petitioner, O. P Malhotra 
for Respondents. 

HARDAYAL HARDY, J.:— The peti- 
tioner S. Sundarajan who is under going 
a term of imprisonment in Central Jail 
Kanpur as a result of his conviction by a 
General Court-martial on charges of cri- 
minal misappropriation of monies belong- 
ing to the Air Force Public Fund Accounts 
moved this petition for a writ of habeas 
corpus under Article 226 of the Constitu- 
tion and Section 491 Criminal Procedure 
'Code, 1898 through his wife Shrimati 
Saraswati on the ground that his deten- 
tion and conviction are illegal 

2. When Rule nisi was issued by the 
Motion Bench the petitioner's^ counsel had 
cited an unreported decision of the 
'Supreme Court m Som Datt Datta v. 
Union of India (Writ Petn. No. 118 of 1968, 
D/- 20-9-1968) = (Since reported in AIR 
1969 SC 414) The case was therefore, 
ordered to be heard by a Full Bench of 
three Judges. That is how the case was 
laid before us 

3. The petitioner’s allegations broadly 
are that he was working as Senior Acco- 
unts Officer at No 4 Base Repair Depot 
Air Force, Kanpur since June 1966 under 
the command of Group Captain A S Sri- 
vastava. During the course of his employ- 
ment m the said depot some defalcations 
came to light whereupon the authorities 
ordered two Courts of Enquiry to be as- 
sembled The reports submitted by the 
Courts of Enquiry held Group Captain 
A S Srivastava to be responsible for irre- 
gularities in accounts However on 


15-6-1968 the petitioner was served with 
a charge-sheet consisting of 31 charges 
alleging criminal misappropriation of 
various sums of money totalling Rs, 
29,000/- by him 

4. The petitioner complains that when 
he was ordered to appear before the Com- 
manding Officer the charges were merely 
read over to him and no effective opportu- 
nity was given to him to meet those 
charges He submits that under sub-r. (a) 
of R. 15 of the Air Force Act Rules, 1950, 
it is incumbent on the commanding 
Officer to hear the accused in defence of 
each charge and also to give him full op- 
portunity to cross-examine any witness 
against him before any further proceed- 
ings are taken But no such opportunity 
was given to the petitioner, all that the 
Commanding Officer did thereafter was to 
have a summary of evidence prepared 
and to follow it up m due course by the 
arraignment of the petitioner for trial 
before a court-martial 

5. The petitioner alleges that he 
brought this lapse m procedure to the 
notice of the authorities as soon as the 
court-martial was convened and also to 
the notice of the Court at the commence- 
ment of the trial pointing out that the 
trial could not proceed as the requirement 
of Rule 15 had not been complied with. 
The petitioner further alleges that he had 
also pointed out that in respect of 
charges 5 and 6 he had not been heard at 
all He had also submitted that unless he 
was tried jointly with Group Captain A. 

S Srivastava no justice could be rendered 
in the case. He however contends that his 
objections were overruled although the 
Judge-Advocate had clearly directed the 
members of the Court that if they came 
to the conclusion that Rule 15 had not 
been complied with the Court would have 
no jurisdiction to try the case 

6. The petition also refers to two other 
irregularities at the trial; one relates to 
his alleged confessional statement having 
been admitted in evidence while the 
other relates to his defence witness Fit. 

Lt S C Bhately having been cross-exa- 
mined bv the Prosecutor although he had 
been summoned only to prove the records 
of the Courts of Enquiry. 

7. In the return to the Rule, besides 
traversing the petitioner’s averments on 
facts, a preliminary objection has been 
taken to the maintainability of the peti- 
tion on the ground that the remedy of 
habeas corpus is not available to a pri- 
soner who is serving a legal sentence pass- 
ed by a Court-martial and that the peti- 
tioner’s conviction having been properly 
recorded after a valid trial and confirma- 
tion, the matter is entirely within the 
jurisdiction of the confirming authority 
and cannot be challenged before this 
Court m exercise of its power under Arti- 
cle 226 of the Constitution. 
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8 On merits the petitioners allega- 
tions about non compliance with the re 
QUirements of Rule 15 have been denied 
and it is contended that the said Rule was 
complied with in letter and spirit and its 
compliance was duly proved at the trial 
by riie petitioners own witness Fit Lt 
S C Bhateley 

9 The return admits that charges 5 
and 6 were admitted subsequently to the 
charges that hud previously been framed 
by the Commanding Officer but it is 
contended that charges preferred before a 
Commanding Officer are tentative in 
nature and may be altered amended or 
added to in the final charge sheet on 
which the accused person is brought to 
trial before Court martial 

10 As regards petitioners allegation* 
against involvement of A S Snvastava 
the return affidavit states that the Court 
of Enquiry had no doubt taken the view 
that the officer had not properly earned 
out periodical check of Public Fund Ac 
counts as he should have done and there 
was lack of supervision on his part but 
as a result of due investigation the Cen 
tral Bureau of Investigation had come to 
the conclusion that there was no evi 
dence on which the charge of misappro 
priation or making of false entnes in 
documents could be substantiated against 
him In the circumstances the entire 
blame fell on the petitioner and as such 
there was no question of any loint trial of 
the petitioner with Group Capt Snvas 
tava 

11 With regard to the admission of 
the petitioners confessional statement in 
evidence it is stated that the same was 
admitted by the Court after taking into 
account the relevant circumstances and 
evidence and on holding that it was volun 
tary As respects cross examination 
of Fit Lt S C Bhately it is asserted that 
the witness having been examined by the 
petitioner on oath the prosecution was 
jfUAV justuferf in cross examining - Aim 

12 The affidavit in support of the re 
turn, also shows that the findings and sen 
tence pas ed by the Court marital were 
duly conf rmed by the Chief of the Air 
Staff and promulgated according to law 
and it wa., after such confirmation and 
promulgation that the petitioner was 
committed to Central Jail Kanpur to 
undergo the terms of five years rigor 
ous imprisonment awarded to him by the 
Court martiaL 

13 The petitioner maintains in his 
rejoinder affidavit that this Court has 
jurisdiction to examine the legality of 
conviction and detention which were not 
In accordance with the procedure estab 
lished by Jaw He has also amplified his 
earlier submission regarding non comDli 
anee with Pule 15 by stating that before 
the Air Officer Commanding onlv «even 
prosecution witnesses including the petl 


tioner were marched m and charges were 
given to the petitioner m their presence AU 
the seven witnesses were simultaneous 
ly asked what they had to say in tb“ 
matter and since the evidence of each 
witness was not recorded separately 
there was obviously no opportunity to 
cross-examine them On the other hand 
elaborate statements were made by as 
many as twenty witnes esatthe stage of 
summary of evidence and subsequent 
trial 

14 As regards charges 5 and 6 the 
petitioner contends that there is no pro 
vision for amending or adding to the 
charges that had already been framed and 
that the very act of addition to the charges 
at a subsequent stage showed the mala 
fides of the respondents 

15 I have already stated that in the 
return the petitioners allegations about 
non compliance with the provisions of 
Rule 15 have been controverted and it is 
stated that the requirements of that Rule 
were fully satisfied As this is challenged 
before us by the petitioner s counsel v e 
should have ordinarily declined to go fur- 
ther into this matter But considering the 
importance of the question raised m the 
preliminary objection taken by the res 
pondents we allowed the counsel for the 
parties to address arguments on the point 
as to how far it was open to this Court 
while dealing with a petition for a writ 
of habeas corpus to go into the legality of 
a conviction and sentence recorded b/ a 
duly convened and constituted court mar 
rial and also on the *cope of Rule 15 of 
the Air Force Act Rules 1950 

16 The petitioners counsel conceded 
that normally a writ of habeas corpus 
cannot issue to question the correctness 
of a decision of a court of competent juris 
diction for it is not a unt of error nor 
does a High Court in habeas corpus pro 
ceedings strictly speaking sit as a court 
of appeal or of general superintendence to 
review the order of conviction She how- 
ever submitted that that was the posi 
tion in law before the advent of the Cons- 
titution when it was recognised all 
round that a writ of habeas corpus could 
not be granted to a per c on committed to 
pnson after he had been convicted by a 
duly constituted Court martial and the 
proceedings and sentence were confirmed 

» » co , m Petait authority The inclusion 
of Article 21 in the Constitution however 
brought about a radical change in the 
situation inasmuch as the said Article in 
terms provides that no person shall b< 
deprived of his life or personal liberty ex 
cept according to procedure established 
by law If ft was therefore held that the 
Procedure prescribed by Rule 15 of tbe 
Air Force Act Rules lOoO had not been 
complied with m the instant case the 
o der of conviction parsed by the Court 
martial would not stand in the way of the 
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petitioner’s right to regain his liberty as 
in that case his conviction and detention 
could not be held to be in accordance 
with the procedure established by law. 

17. Learned counsel further sub- 
mitted that in exercise of its powers 
under Article 226 of the Constitution it 
is always open to this Court to order that 
ihe records of a particular case be remov- 
ed to it on a writ of certiorari with a view 
to enable it to examine the legality of 
the proceedings and to quash the order if 
it is satisfied that a case had been made 
out for the exercise of its powers m that 
behalL 

18. She submitted that although the 
petition in the present case purported to 
be for a writ of habeas corpus, it was in 
reality a petition for a writ m the nature 
of certiorari, as its object was to call up 
and to quash the proceedings before the 
General Court-martial. In this connec- 
tion the learned counsel invited our atten- 
tion to the abovecited judgment of the 
Supreme Court The petitioner in that 
case was found guilty of charges under 
Sections 304 and 149 Indian Penal Code 
and sentenced to six years R I and cashie- 
red. His conviction and sentence were 
confirmed by the confirming authority 
under Section 164 of the Army Act, 1950 
The petitioner then moved the Supreme 
Court under Article 32 of the Constitution 
and obtained a rule asking the respon- 
dents to show cause why a writ in the 
nature of certiorari should not be issued. 

19. An examination of the judgment 
however does not make it clear if the 
petitioner’s prayer in that case was also 
for a writ of habeas corpus. Even' so the 
petition in terms asked for a writ in the 
nature of certiorari under Article 32 of 
the Constitution and Section 491 Criminal 
Procedure Code was not invoked at all. 
The question raised in the petition and 
considered by their Lordships was also a 
pure question of jurisdiction inasmuch as 
it was contended that the offence with 
which the petitioner was charged was a 
civil offence as defined in Section 3(ii) of 
the Army Act 1950, which subject to the 
provisions of Sections 125 and 126 of the 
said Act could be tried either by a Court- 
martial or by a criminal Court The con- 
tention urged on behalf of the petitioner 
was that the Court-martial had no juris- 
diction to trv and convict the petitioner 
having regard to the mandatory provi- 
sions of Section 125 of the Act and 
having regard to the fact that the Officer 
Commanding of the unit had in the first 
Instance, decided to hand over the matter 
for investigation to the civil police Cer- 
tain other questions relating to the legality 
of the procedure followed at the trial_ of 
the case and the necessity of a speaking 
order by the confirming authority were 
also raised. The learned. Judges went into 
those questions and ultimately dismiss- 


ed the petition holding that there was 
neither any error of jurisdiction nor any 
error of law on the face of the record 
which entitled the petitioner to a writ 
of certiorari for quashing the order. 

20. The question of maintainability of 
the petition was neither raised before 
their Lordships nor discussed by them. In 
any event, the prayer m the petition was 
in terms for grant of a writ of certiorari 
and there is no indication in the judg- 
ment at all that there was any prayer for 
a writ of habeas corpus The petition was 
also filed by the petitioner himself who 
was personally aggrieved and affected by 
the order. 

21. It is true that under Article 141 of 
the Constitution the law declared by the 
Supreme Court is binding on all the 
courts and therefore, even the principles 
enunciated by the Supreme Court includ- 
ing its obiter dicta, when they are stated 
in clear terms, have a binding force But 
when a question is neither raised nor dis- 
cussed in a judgment rendered by the 
Supreme Court it is difficult to deduce 
any principle of a binding nature from it 
by implication. I cannot therefore agree 
with the learned counsel that the case is 
an authority for the proposition that while 
dealing with a petition for a writ of habeas 
corpus the court should call for the record 
and proceedings of every case in which a 
court of competent jurisdiction or a dulv 
convened and constituted Court-martial 
has recorded a finding of guilt and passed 
a sentence of imprisonment and examine 
the legality of conviction and sentence 

This is not to say that the proceedings 
of a Court-martial are entirely immune 
from scrutiny by this Court In fact, that 
was not the position even before the ad- 
vent of the Constitution and there are 
several reported cases where a writ of 
habeas corpus was issued under Section 
491 Cr. P. C when the jurisdiction of the 
Court-martial concerned was under chal- 
lenge. The inquiry m all those cases was 
however directed to ascertain whether the 
person held in custody was subject to 
military law or the court itself was pro- 
perly convened and constituted That 
jurisdiction the High Court always had and 
has it even today The question for de- 
cision however is whether the ambit of 
that jurisdiction has m any wav been en- 
larged by Article 226 of the Constitution. 

22. On behalf of the respondents, Mr. 

O P. Malhotra, has referred to us to a 
Bench decision of this Court in S P K 
Sharma v Union of India, 1968 DLT 256= 
(AIR 1968 Delhi 156) In that case the 
petitioner’s trial by General Court-martial 
and the finding and sentence by 
the -said Court as also the confirma- 
tion of the sentence by the con- 
firming authority were challenged on the 
ground of infringement of Articles 14. 

21, 22 (1) Sc. (2) of the Constitution and 
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violation of some of the provisions of the 
Air Force Act and the Rules framed there- 
under Founded on these mam challenges 
the petitioners prayer was that he be 6et 
-at liberty The Bench approvingly refer- 
red to an earlier judgment of my Lord the 
Chief Justice sitting singly as a Judge of 
the Punjab High Court m Mrs Saroj Pra- 
sad \ Union of India (Criminal Wnt No 
1-D of 1963) D /- 13-5-1963 (Puni) and 
also referred to a short extract from a 
concurring note added by Bachawat J in 
the Supreme Court s judgment in Ghulam 
-Sarwar v Union of India AIR 1967 SC 
1335 where it was said — 

1 It is to be noticed that the present peti- 
tion does not challenge the validity of an 
order of imprisonment passed in a cnmin 
al trial I must not be understood to say 
that the remedy of a writ of habeas cor- 
pus is available to test the propriety or 
legality of the verdict of a competent 
Criminal Court ’ 

And finally summed up the position In 
4 he following words — 

' The principle that a writ of habeas 
corpus is not grantable in general when 
the party is convicted in due course of 
law is attracted with greater strictness to 
a person convicted by a duly constituted 
Court-marti3l the finding and sentence of 
v hich have in due course been confirm- 
ed bv a competent authority Nothing 
‘has been shown which would induce us 
to hold that the finding and the sentence 
as confirmed are tainted with such a serf 
ous jurisdictional infirmity that they 
should be described as non est and Ignor- 
ed We may repeat that we are not en- 
titled to go into the regularity of steps 
talen by the Court-martial In the course 
o* *nal or by the Confirming authority In 
t^e firdmg and the sentence which do not 
go to their jurisdiction and confirming If 
-v e may say so with respect we have not 
been persuaded to hold that there was anv 
such irregularity or illegality which 
wou’ii go to Vne juns&iduon oi Yne Court- 
martial or the confirming authority' 

23 Learned counsels only criticism 
of this judgment was that there is no 
di cushion in it of the High Courts power 
to examine the legality of conviction and 
sentence on a wnt of certioran m the 
light of Article 21 of the Constitution 
According to the learned counsel the ex- 
pression procedure established by law 1 
•means procedure prescribed by the law 
of the State as observed bv Kama C J 
•in A K Gopalan v State of Madras AIR 
1950 SC 27 at p 39 and since the rules 
made under the Air Force Act 1950 form 
part of the procedure established under 
the Act a conviction resulting from a trial 
held in contravention of those rules 
necessarily amounts to depriving the con- 
victed person of his liberty contrary to 
•the procedure established by law She 
•further argued that a material irregulari- 


ty in procedure affects the jurisdiction of 
the Court and therefore renders its deci- 
sion illegal for want of jurisdiction 

24 Learned counsel al«o relied on the 
following statement of law in Halsbury'a 
Laws of England (Simonds Edition) 
Vol 11 Para 268 page 142 — 

'Where the inferior tribunal has acted 
without jurisdiction certiorari to quash 
the proceedings may be granted Want of 
jurisdiction may arise from the nature of 
the subject matter so that the inferior 
tribunal had no authority to enter on the 
inquiry or upon some part of it It may 
also arise from the absence of some es- 
sential preliminary proceedings Thus 
although the infenor tribunal may have 
jurisdiction over the subject matter of 
the inquiry it may be a condition prece- 
dent to the exercise of its jurisdiction that 
the proceedings should he begun within 
a specified time or that some step should 
have been previously taken by the person 
who institutes proceedings before the tri- 
bunal 

25 Our attention was also Invited to 

a judgment of Viscount Reading C J 
(Darling and Avory JJ with him) in Rex 
v Governor of Lewes Prison ex parte 
Doyle (1917) 2 KB 254 where the point 
raised on behalf of the prisoner was that 
the warrant of commitment and the con- 
viction were/or alternatively one or the 
other was bad and that the proceedings 
were invalid on the ground that the Field 
General Court-Martial had heard the case 
in camera , * 

25-A Learned counsel argued that 
although the question of holding the trial 
in camera was merely a question of pro- 
cedure yet the validity of conviction and 
commitment was allowed to be canvassed 
in that case on that ground As would 
appear from the following passage m the 
judgment of the learned Chief Justice the 
actual decision far from supporting the 
argument of the learned counsel goes 
against it The contention regarding in- 
validity of the trial on the ground of its 
having been held in camera was repelled 
and after cihng two earlier decisions the 
Learned Chief Justice observed — 

Those two authorities clearly support 
the principle that we are entitled and I 
think bound to look at the conviction in 
the present case and it is stated on the 
face of it that Doyle is a person subject 
to military law That being so It esta- 
blishes that he could be tried by a field 
general Court martial and that there- 
fore there is no ground for saying that 
the conviction is wrong It y/ould cure 
any defect (if there was any) m the 
warrant of commitment, and I come to 
the conclusion both as regards the warrant 
of commitment and also as to the form 
or conviction that the contentions fail 

26 Coun-el for the petitioner next re- 
ferred us to some cases dealing with the 
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-grounds on which the decisions of Tri- 
bunals exercising, judicial and quasi-judi- 
cial functions have been quashed on cer- 
tiorari. No decided case was, however, 
brought to our notice in which a writ of 
-certiorari was issued for quashing a deci- 
sion on the ground of error m procedure 
of the kind with which we are concerned 
in the present case. Subject to the locus 
standi of the person moving the petition, 
a writ of certiorari or a direction or order 
under Art 226 of the Constitution may 
perhaps be issued for the purpose of ex- 
amining the record and proceedings of a 
■duly constituted Court martial having 
jurisdiction over the person and also over 
the subject matter of the charge provided 
•other conditions, such as error of law ap- 
parent on the face of the record or viola- 
tion of principles of natural justice, are 
satisfied No final opinion need however, 
be expressed on that point in the present 
case But I am not at all prepared to 
hold that such a writ. or order can ever 
be issued for examining mere errors of 
procedure. 

27. This brings me to the question re- 
lating to the scope of Rule 15 of the Air 
Force Act Rules. In order to appreciate 
the content and scope of this Rule it is 
necessary to discuss its salient features. 

28. The Rule forms part of Section 1 
-of Chapter IV which deals with investiga- 
tion of charges and remand of the accused 
for trial Rule 14 enjoins upon every 
Commanding Officer to take care that a 
person under his command, charged with 
an offence is not detained in custody for 
more than forty-eight hours after the 
committal of such person into custody is 
reported to him. without the charge being 
investigated, unless investigation within 
that period seems to him impracticable 
having regard to the exigencies of public 
service. The rule further provides that 
every case of a person who is detained in 
custody for a period beyond forty-eight 
hours must be reported by the Command- 
ing Officer to the officer to whom applica- 
tion is required by law to be made to 
convene a general or District Court- 
martial for the trial of the person charged. 
Such report has to be accompanied by a 
statement of reasons for detention 

29. Rule 15 deals with investigation of 
charges within the period mentioned in 
Rule 14 The requirement of sub-rule (a) 
is that the charge must be beard in the 
presence of the accused and the accused 
must have full opportunity to cross-ex- 
amine any witness against him and to call 
any witness and make any statement in 
his defence. 

30. Sub-rule (bj makes it obligatory on 
the Commanding Officer . to dismiss, a 
charge brought before him if in his opinion, 
the evidence does not show that some of- 
fence under the Act has been, committed. 
He may also do so if in his discretion he 


thinks that the charge ought not to be 
proceeded with. Sub-rule (c) lays down 
that at the conclusion of the hearing of a 
charge if the Commanding Officer is of 
the opinion that the charge ought to be 
proceeded with, he shall, without un- 
necessary delay, either dispose of the case 
summarily or refer the case to the superior 
Air Force authority or adjourn the case 
for the purpose of having the evidence 
reduced to writing 

31. Sub-rule (d) deals with the pre- 
paration of the Summary of Evidence and 
requires that the evidence of the wit- 
nesses who were present and gave evi- 
dence before the Commanding Officer, 
whether against or for the accused shall 
be taken down in writing in the presence 
and hearing of the accused The record- 
ing of the Summary of Evidence may be 
before the Commanding Officer himself or 
before such other officer as he may direct. 

31-A. Sub-rules (e) to fg) deal with 
the manner of recording evidence at that 
stage. 

32. It will thus be seen that by its very 
nature the hearing of evidence by the 
Commanding Officer at the initial stage 
when the person charged with an offence 
is brought before him is for the purpose 
of ascertaining whether the charge should 
be dismissed or should be proceeded with. 
If the Commanding Officer is of the 
opinion that the charge ought not to be 
proceeded with, the person charged with 
tne offence has to be released forthwith. 
On the other hand if the Commanding Of- 
ficer is of the opinion that the charge 
ought to be proceeded with he may then 
follow one of the three courses open to 
him under sub-rule (c). 

33. The object of the rule is therefore, 
to hold a sort of preliminary investigation 
by the Commanding Officer with a view 
to ascertain whether a prima facie case 
exists to justify further detention of the 
accused in custody beyond the period of 
forty-eight hours prescribed by Rule 14. 
The Investigation contemplated by R 15 
does not require that the evidence of wit- 
nesses examined by the Commanding Of- 
ficer should necessarily be reduced to 
writing. Its only requirement is that the 
charge should be heard m the presence 
of the accused and he should be given an 
opportunity not only to cross-examine any 
witness against him but also to call any 
witnesses and make any statement in his 
defence 

34. Once the Officer Commanding 
comes to the conclusion that the charge 
ought to be proceeded with then there 
must be a formal recording of statements 
of witnesses as provided by sub-rules (d) 
to (g) Rule 16 provides inter aha for the 
remand of the accused for trial by Court 
martial. 

35. It is thus implicit In the procedure] 
prescribed by R 15 that any error or ir-j 
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regularity at a stage before the case is ad- 
loumed for the purpose of having the evi- 
dence reduced to writing will not vitiate 
the subsequent trial as the guilt of the ac- 
cused has to be established not on the 
basis of what the Commanding Officer 
might have done or might not have done 
at the initial stage Any irregularity in 
procedure at that initial stage might have 
a bearing on the veracity of witnesses ex- 
amined at the trial or on the bona fides 
of the Commanding Officer or on the 
defence that may be set up by the accused 
at the trial but the irregularity can by 
no means be regarded as affecting the 
jurisdiction of the Court to proceed with 
the trial 

36 I am therefore of the opinion that 
in the instant case even if it is assumed 
that there has been non-compliance with 
the requirements of Rule 15 in the manner 
alleged by the petitioner the non-obser- 
vance of the Rule is not such as to vitiate 
the trial and ultimate conviction of the 
petitioner 

37 The petitioner's grievance about 
the addition of charges 5 and 6 at a sub- 
sequent stage has also no substance as 
the charges framed at the stage of pro- 
ceedings under Rule 15 are not final 
Subiect to the right of amendment 
envisaged in Rule 48 it is only the charge- 
sheet on which the accused is arraigned 
before the Court which is material as it 
is that charge-sheet alone which forms 
the basis of the trial and not any other 
charge-sheet which may have been pre- 
pared at the initial stage Even the charge- 
sheet on which the accused is arraigned 
before the Court can be amended under 
sub- rule (b) of Rule 48 which runs as 
under — 

If on the trial of any charge it ap- 
pears to the Court at any time before 
they have begun to examine the wit- 
nesses that in the interests of justice 
any addition to omission from or altera- 
tion in, the charge is required they may 
report their opinion to the convening 
authority and may adjourn and the 
convening authority may either direct 
a new trial to be commenced or amend 
the charge and order the trial to pro- 
ceed with such amended charge after 
due notice to the accused ’ 

38 In the course of arguments one 
other point was mooted but since we 
have not had the advantage of a full 
argument which the point deserves I 
should not like to express a definite 
opinion on it and would only state the 
point and refer to a few cases which ap- 
pear to me to have a bearing on the con- 
troversy The point is one of locus standi 
to maintain the present petition and was 
thus put in argument It v as urged that 
if the petition in this case was to be 
treated as one for grant of a wnt of cer- 
tiorari then such a petition could only be 


filed by the petitioner himself and not by 
his wife on his behalf as in the eye of law 
no personal right of hers had been af- 
fected by the impugned order and as 6uch 
she had no locus standi to maintain the 
petition 

39 The question for consideration 
therefore is whether the petition as pre 
sented in this Court can be treated as one 
for a v/nt of habeas corpus only or also 
for a writ of certiorari It will be noticed 
that the petition has been moved by the 
prisoner through his wife Shnmatl 
Sarswati It is also described as a peti- 
tion for a wnt of habeas corpus under 
Art 226 of the Constitution and Sec 491 
Criminal PC It is well settled that a 
person illegally imprisoned or detained in 
confinement without legal justification is 
entitled to apply for a wnt of habeas cor 
pus but it Is not essential that the applica 
tion should proceed directly from him. 
proceedings to obtain a writ of habeas 
corpus for the purpose of liberating ano 
ther from an illegal impnsonmen* maV 
also be instituted by a person other than 
the prisoner who may have some interest 
in him In Cobbett v Hudson (I8a0) 15 
QB 988 a wife was held entitled to apply 
for such a wnt on behalf of her husband 
In re Thompson, (1860) 30 LJ MC 19 
father was held entitled to apply on 
behalf of his son Both these cases are 
mentioned in foot-note to Para 65 at 
page 37 of Halsburys Laws of England 
3rd Edition Vol 11 Even the right of a 
stranger has been recognised to make 
such an application provided he has 
authority to appear on behalf of the 
prisoner or has a right to represent him. 
In the foot-note referred to above there 
is reference to an un-reportpd case In re 
Klimowicz (1954) The foot-note shows 
that in that case a wnt was granted on 
the application of the Home Secretary, 
directed to the master of a Polish ship 
lying in the Thames upon which a person 
seeAing political asvfom in the united 1 
Kingdom was being detained 


40 These cases are a clear authority 
for the maintainability of the p-esent 
petition for a wnt of habeas corpus moved 
hv the petitioners wife The question 
however Is whether a petition for grant 
of a wnt of certioran can also be moi ed 
by a person who is not directly affected 
or aggrieved by the order The question 
is not free from difficulty and its solu- 
tion is made more complex b\ the variety 
of views expressed by Judges In different 
cases The primary rule as to who may 
be granted certiorari, as formulated bv~ 
Blackburn J in R v Surrey Justices 
(1870) 5 QB 466 was stated by Parker J 
fas he then was) m the following words- 
ln “ v Thames Magistrates Court, ex 
parte Greendaum, (1057) 55 LGR 129 
Anybody can apply for it— a member 
of the public who has been inconvenienc- 
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ed. or a particular party or person who 
has a particular grievance of his own If 
the application is made by what for 'con- 
venience one may call a stranger the 
remedy is purely discretionary. Where 
however it is made by a person who has 
a particular grievance of his own, whether 
as a Party or otherwise, then the remedy 
Ues ex debito justitiae.” 

„ T f j’ - S , 4 de Smith m his la test book on 
Judicial Review of Administrative Ac- 
tion (1968 Edition) after noticing a 
number of cases has summed up the posi- 
non as follows — 

"It is thought that the present law may 
properly be stated as follows, Certiorari 
is a discretionarv remedy, and the discre- 
tion of the Court extends to permitting an 
application to be made by any member of 
the public. A person aggrieved, 1 e , one 
whose legal rights have been infringed or 
who has any other substantial interest m 
impugning an order, may be awarded a 
certiorari ex debito justitiae if he can 
establish any of the recognised grounds 
for quashing, but the Court retains a dis- 
cretion to refuse his application if his 
conduct has been such as to disentitle 
lim to relief. Only in highly exceptional 
circumstances would the Court exercise 
ts discretion in favour of an applicant 
vho was not a person aggrieved ” 

42. The Supreme Court’s view is re- 
fected in its decision in Calcutta Gas Co. 
-td. v State of West Bengal, AIR 1962 SC 
044 where it was held: — 

"Article 226 in terms does not describe 
he classes of persons entitled to apply 
hereunder; but it is implicit in the ex- 
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the^acts^f a wit appropriate to 

AT CtS * 1118 case ls necessarily related 

to the nature of the relief he seeks The 

SMe hk*s ssZ&fe 

BKS 

recognises as sufficient, unless having rZ 

cular fJte a n nd tUr? ° f th f relief and Parti- 
fhl nd circ umstances of the case 

the petitioner is merely in the position of 

* sucSXtTt a be r S S£ g d h u e ty Sit 0 U f a ^ 

xt- S imilar dicta are to be found tn 
the decisions of almost all the High Courts 

^hnT eXa + w atl0n of those cases however 
shows that most of them have faded to 
provide a full exposition of the relevant 
principles and many of the dicta are am- 
bigucms It may be that one day the! 
question is directly raised in an appro- 

hv «f D C | Se and ^exhaustively dealt with 
by the Supreme Court Till then no use- 

wE1 b , e served b V dealing with 
this matter at length, especially when 

x a J e n R, had the benefit of full argu- 

. he . counsel and we have also 
decided to dismiss the petition. 

° f £ -x t . he for eRoing dis- 
S R at Re petition fails and is ac- 
cordingly dismissed. 

46. INDER DEV DUA, C. J. : I agree. 

47. S. K. KAPUR J. : j agree. 


-rcise of the extraordinary iurisdiction 
that the relief asked for must be one to 
enforce a legal right. The existence of 
Re right is the foundation of the exercise 
nf jurisdiction of the High Court under 
Art 226 The legal right that can be en- 
forced under Art. 226 like Art 32, must 
ordinarily be the right of the petitioner 
niinself who complams of infraction of 
such right and approaches the Court for 
relief The right that can be enforced 
under Art. 226 also shall ordinarily be the 
Personal or individual right of the peti- 
npnar himself, though in the case of some 
of the writs like habeas corpus or quo 
warranto this rule may have to be relaxed 
or modified”. 

43. In Dr. P S Venkataswamy Setty 
Y University of Mysore, AIR 1964 Mys 
lay while dealing with the position under 
-Art. 226 of the Constitution the learned 
Judges (N. Sreenivasa Rau, C. J. and A. 
i^arayana Pai J ) observed. — 

Jn India, unlike England, there is 
pothipg like a writ of right because, the 
issue of any type of writ, order or direc- 
tion under Art. 226 is clearly a matter of 
discretion with the Court. The question 
therefore, whether the petitioner has or 
•has no locus standi to make the petition 


Petition dismissed. 
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Municipal Corporation of Delhi, Petitioner, 
v. Ram Dayal, Respondent. 

Criminal Revn. No. 189 of 1967, D/. 
6-11.1967. 

(A) Prevention of Food Adulteration 
Act (1954), S. 16 ( 1 ) (a) — Prevention of 
Food Adulteration Rules, 1954, Rr. 23, 26 
and 28 — Adulteration by addition of pro- 
hibited colouring matter — Conviction — 
Essentials— Mention in Public Analyst’s 
report of specific substance used for co- 
louring not essential. 

The combined effect of Rules 26 end 28, read 
with rule 23 of the rules is that the addition of 
any colouring matter to any article of food, 
except as specifically permitted by Roles 26 
and 28, is prohibited, and their addition 

BL/FL/AS7 9/68/GGM/Z 
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•would amount to adulteration to attract the 
penalty under 8 16 {1) (a) (l) of the Act In 
order, therefore to snstam conyiction under 
thia provision it is wholly irrelevant to find 
og to what actually was the substance that 
had been used for the purpose of colouring a 
particular article ot food if it ta proved that 
the colouring matter used is not one of those 
which had specifically been permitted by the 
rules Where the accused is charged with 
using the colouring material that is not per 
mis a ible under B 23 it is not ot all neces 
Bary for the public analyst to investigate and 
report aa to the identity ol the substance that 
had actually been used for the colouring nor 
is it nece aary for him to record a finding in 
hia report as to the quantity or percentage of 
the material that bad been caed AIR 1062 
Puoj 524 Bel on A I R 1964 Ponj 475 Ss 
3962 Ker L T 865 1 AIR 1958 All 84 Di»t 

(Paras 6 and 10) 

(B) Prevention of Food Adulteration 

Act (1954), S 13 (2) — Report of Public 
Analyst — Evidentiary value — Non com- 
pliance with procedure under sub s (2)— 
Refusal by Court to summon Public Ana- 
lyst for cross examination under S 510 
(2) Cr P C — There is no irregularity 
since Analyst is not chemical examiner 
AIR 1963 Punj 175, Rel on — (Criminal 
P C (1898), S 510 (2)) (Para 13) 

(C) Prevention of Food Adulteration 

Act (1954) Ss 10 and 12 — Provision of 
S 12 apply when person sending sample 
is not a Food Inspector — Sample so sent 
must be deemed to be sample submitted 
under the Act AIR 1934 Cal 858 and 
AIR 1937 Cal 60, Rel on (Para 18) 
Cases Referred Chronological Paras 

(1964) AIR 19G1 Ponj 475 (V 61) 

1EG4 (2) Cn L J 578 State v Gnnj 
lal 5 7 

(1963) AIR 1963 Ptraj 175 (V 50) 

1962 64 Pun L R 9 19 1968 (l) Cn 
L J 475 Municipal Committee 
Ambala v Ba»*kbi Ram 18 

(X9C2) 1962 Ker Ii T 865 ILR (1962) 

2 Ker 2 13 Food Inspector, Kozin, 
kode v Mnthuewamy Nadar 6 8 

(1962) A I P 1962 Punj 524 (V 49) 

19C2 G4 Pun L R 709 1962 (2) Cn 
Ii J 778 Municipal Corporation of 
Delhi v Sat Pal Kumar 10 

(1958) AIR 1958 All 84 (V 45) 1958 
On L J 8 State v Sab&ti Ram 5 0 

(1955) AIR 1955 B C 638 (V 42) 

1955 Cn D J 1410 U J 8 Chopra 
V State of Bombay 4 

(1937) AIR 1937 Cal CO (V 21) 88 

Cn Ii J 715 Maomdrs Nath Ejner- 
jee t Jyc*s«h Chandra Datta jg 


(1984) AIB 1934 Cal 858 (V 21) 86 

Cri L J 872 Sawai Ram Agarwala 

v Emperor lfr 

T C B M Lai and V D Misra for Petitioner, 
Ghansbam Das for Respondent 

ORDER — This ia a reference by the 
learded Additional Sessions Judge DfilW re 
commending an enhancement of the sen 
tence awarded to the accused 

2 Brie! factB are that the accused is a 
sweetmeat seller On lat of September, 
1965, Bbn Bafebat Singh Satbi Food Ins- 
pector appointed by the Centrat Government 
under B 9 of the Prevention of Food Adalera 
tion Act (hereafter called the Act ) vilited 
hia shop and fonnd that he was celling co 
loured Laddooa Shn Bakhat Singh Sctbr 
purchased 1500 gram3 of theBe Laddooa by 
way of sample and paid him Ra 9/ as their 
price vide receipt Exhibit P A The eample 
was divided into three parts and was put 
into three separate bottles Ono bottle was 
given to the accused one was eent to the 
Public Analyst and the thud was retained by 
the Food Inspector On 10th of September 
1965 the Pnblic Analyst analysed the eample- 
and gave the following report 

Botyro Refra tometer reading at 40°0 of 
the fat extra"ted from sweets — COO B3U 
doom test of the extracted fat— positive Rei- 
chert value of the extracted fat — 7 59 Colour 
— nnpsrmitted 

the game is adulterated due to 
7 0 excess in Butyro Refractometer reading at 
40°0 of the fat extracted from sweets 20 41 
deficiency in Reichert value of tho extracted 
fat Baudoum test of extraated fat being 
positive and alto coloured with unpermitted 
colour 

After receipt of tho report of the Publio An- 
alyst a complaint was filed under eection 7/1G 
of the Act by the Momcipat Corporation! 
Delhi, against the accused The learned trial 
Magistrate by fan judgment dalcd 17th Octo 
her 1966, found the occnsed qcilty and sen 
tensed him to imprisonment till the ri’irg of 
the Court and to pay a fine of Re 1 000/ , m 
default of payment of tho fine the accused 
was further to undergo rigorous imprisonment 
for a term of six months The conviction was 
ba»ed on the finding that the eample recovered 
from the accused wa9 adulterated and con 
tamed artificial colouring material m contra- 
vention cf the requirements of the Act 

3 Aggrieved from this order the Municipal 
Corporation moved the Sessions Judge for re 
ference and the learned Sessions Judge after 
hearing the parties has recommended that the 
accused having been found to be guilty nnder 
the provis ons of sect ten 16 cf the A't should 
have been awarded a minimum sentence of e t 



1970 Cri. L. J Municipal Corpn. of Delhi v. Bbid Dayal (B. N. Shankar J.) 


22S 


months and a fine of Eg, 1,000/., and that the 
order of the learned trial Magistrate, sentenc- 
ing him to imprisonment till the rising of the 
Court and the fine of Es. 1,000/- was not in 
accordance with the mandatory provisions of 
S. 16 of the Act. 

3A. The learned counsel for the Municipal 
Corporation, appearing in support of the re- 
ference, has drawn my attention to 8. 16 of 
the Act, the relevant part of which reads ss 
under : 

1G. (1) If any person : 

(a) whether by himself or by any other 
person on his behalf imports into India or 
manufactures for sale, or stores, sells or dis- 
tributes any article of food : 

(i) which is adulterated or misbranded or 
the sale of which is prohibited by the Food 
(Health) Authority in the interest of public 
health, 

x # * 

** * 

he eball, in addition to the penalty to whioh 
he may he liable under the provisions of S. 6, 
be punishable with "imprisonment for a term 
which shall net be lcs3 than six months, but 
wh : ch may extend to six years, and with fine 
which shall not be less than one thousand 
rupees : 

Provided that: 

(i) it the offeGCe is under sub-clause (i) of 
clause (a) and is with respect to an article 
of food which is aduUerated under eub- 
clauee (l) of clause (i) of seotion 2 or mis- 
branded under sub-clause (k) of clause (ix) of 
that section, or 

(li) if the offence is under sub-clause (n) of 
clause (a) the court may, for any adequate 
and special reasons to be mentioned in the 
judgment, impose a sentence of imprisonment 
for a term of less than six months or of fine 
less than one thousand rupees or of both im- 
prisonment for a term of less than six months 
and a fine of less than one thousand rupees ” 

Sub-clause (1) of clause (i) of section 2 of 
the Act reads as under : 

‘‘2. In this Act unless the context other- 
wise requires, — 

(0 'Adulterated’ — an article of food shall 
he deemed to be adulterated — 

AO © o 

0) if the quality or purity of the article 
falls below the prescribed standard or it3 con- 
stituents are present in quantities which are 
in excels of the prescribed limits or vari- 
ability;” 

The contention of the learned counsel is 
that in the instant case the offence found 
against the accused was that the Laddcos had 
been adulterated by him with unpermitted 


colour and, as such, even though, covered by 
section 16 (1) (a) (i) the offence did not fall under 
section 2 (i) (1) of the Act, and, therefore, the 
trial Magistrate had no jurisdiction to award 
a punishment lesser than the minimum sen. 
tence prescribed m the Act. He contended, 
and I think rightly, that the Bnb.elause (1) of 
clause (i) of section 2 of the Act related to 
oases concerning the quality or purity of the 
article found to be below the prescribed stan- 
dard or when its constituents were m excess' 
of the prescribed limits, and did not cover a 
case where an unauthorised colouring material 
w&3 found to be mixed with the article sold. 
Such an adulteration will clearly fall within 
sub clause (]) of eeotion 2 (i) of the Act. The 
learned counsel for the accused has not said a 
word to controvert thi3 position. Under these 
circumstances, I am of the view that the 
learned trial Magistrate should have convict- 
ed the accused to a minimum sentence of six 
months' imprisonment m addition to a fine of 
Re. 1,000/ . 

4. The learned counsel for the accused,, 
relying on Bub.eeotion (6) of eeotion 489 of the 
Code of Criminal Procedure, has, however, 
urged that he is entitled to show cause against 
the conviction, and contends that on the mate- 
rial on thi3 record, the learned trial Magistrate 
should have recorded a clear acquittal against 
his client. Eeliance is placed by him on 
U. J. S. Chopra v. State of Bombay, AIE- 
1955 S C 683, wherein their Lordships held- 
that even though the appeal filed by the ac- 
cused in that case had been dismissed by tbff 
High Court and that order of dismissal was 
final and no further revision could be initiated 
by the accused against the conviction, but as 
soon as the State applied for enhancement of 
the sentence and a notice was issued to tb6 
aooused, he became entitled under section 
439 (6) to again challenge his conviction, and 
the previous dismissal of his appeal in the 
circumstances would have no bearing on the 
new situation created by the enhancement ap- 
plication. The learned counsel for tbe Mum. 
cipal Corporation has not controverted this 
position and, under these circumstances, the 
whole matter ha3 been argued de novo on 
merits. 

5. The first contention raised by the learn- 
ed counsel for the accused is that tbe certi- 
ficate of the Public Analyst is vague in so far 
bs it does not state the precise unperrnitted 
colour with which the Laddoos in question are 
stated to have been adulterated, nor does it 
give the exact percentage of quantity of the 
colouring material, alleged to have been used. 
He ba 3 placed strong reliance on State v. 
Gudj Lai, A I B 1964 Punjab 475; Food Ins- 
pector, Kozhikode v. Muthuswamy Nadar, 
1962 Ker L T 865; and State v. Sahati Ram 
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AIR 1958 All 8l The stbmi3 a icn of the 
learned counsel is that the certificate of the 
Pnbiie Analyet should contain the factual data 
which the analjBis should reveal and not 
merely hia opinion ae to what that data in 
dicate’ He eaja that if the certificate 
merely gave the final opinion of the Publio 
Analyst it would not be sufficient to base 
conviction beeauro bavrog regard to the 
epecial provisions contained in this Act relat 
ing to the natcre and effect of thi3 report it 
will tantamount to a decision of the point 
m issue by the Public Analyst and not by the 
Court 

6 The contention raised pnma facie eounde 
very plau"ible but the proportion enunciated 
is not at all attracts! to the facts of this ca»e 
As stated earlier what the accnred has been 
found guilty of is adulteration of the Laddooa 
Bold by him with colouring material other 
than that prescribed in or authorised by the 
Act Rale 23 of the Prevention of Fojd Adul 
fetation Rules 1955 (hereafter called ' tha 
Buies ) frame! under the Act reads as 
under 

'28 The addition of a colouring matter to 
any article of food except as specifically per 
mitted by them rules is prohibited 

This rule m positive terms prohibits the 
addition of any colouring matter to any arti 
cle of food except as sp cifically mentioned in 
-the Buies that followed Rule 26 then enume 
rat a nine natural colouring principles that 
coaid be up° 3 in or upon any article of food 
Buie 21 farther names the coal tar dyes or a 
mixture there I which could lawfully be used 
in food The combined effect of Br 26 and 2R, 
read with B iZ of the Buies therefore is 
that the addition of any colouring matter to 
any article ol toed etc pt as specifically per 
mitted by Br 26 and 23 is prohibited and 
their addit on would amount to adulteration 
to attract the penalty under 8 16 (1) (a) (i) of 
the Act la order therefore to sustain coo 
vi tion under this provision it is wholly irrsle 
vant to find as to what artnally wsa the 
substance that had been n°ed for the purpose 
o! colouring a particular article of food if 
it Is proved that the colouring matter use! 
U not one of those which had specifically been 
permitted by the Buies 

7 In Gucj Dal Jeeva Shah a cs«e AIR 
1364 Punj 475 (supra), rehe! upon by the 
learned counsel for the accrued (he article in 
-quertioo was chillies m reipect of which, 
under R 5 of the Rules made under the Act 
it wsj in terms provided in Appendix B that 
chillies couia contain not more than 1 per 
•cent foreign organic matter not more than 8 
per cent total a h and not more than 1.25 
per cent ash insoluble in hydrochloric a-id 


The operative part of the report of the Public 
Analyst in that case read aa follows 

'It is highly adulterated with extraneous 
vegetable matter 

Under theee circumstances the learned 
Jndg es held that as the presence of foreign 
organic matter in the chillies was not wholly 
ruled out it was e33ential for the Public 
Analyst to specify the percentage ol tha 
organic matter found by him, to prove the 
offence charged against the aceueed There is 
no question ol any percentage of the colouring 
material being permissible in the present Case, 
and as such, it was not at all nece sary for 
the Public Analyst to specify or to give the 
percentage of the colouring material present 
in the Laddooa 

8 Muthn wamy Nadar s case, 1962 Eer D T 
865 (supra) the Bccond case relied upon, 
related to sweets The sample on analysis, 
was found to contain a coal tar dye but, the 
c»eof coal tar dye other tban thoae enumerat 
ea m R 28 was permissible Under those 
circumstances the lea ned Jndge3 observed 
that the report of the Public Analyst should 
have specified the particular coal tar dye with 
which the aroused was alleged to have altered 
the sweets 

9 Similarly, rn Sahati Bam s case AIR 
1958 All fc4 (supra) the thud case relied upon 
by the /earned counsel for the accused the 
facts were wholly different The operative 
part of the report of the Public Analyst in 
that C3 sb Bimply staled that in my opinion 
this sample is adulterated In the second line 
of the same report it was further stated 

' In my opinion the greater part of this 
sample consists of fat or oil which is foreign 
to the pure eubstance It was under these 
ci'Cumstances that the learned Judges oheerv 
ed that the report of the Cliemicif Analyst 
Bhould contain factual data which the analysis 
should reveal and not merely tha opinion of 
the Public Analyst *3 to wbat tbe data indt 
cates about the nature of the article of food. 

10 In the case before ns the colouring 
material csed by the accused was not one of 
those permissible under the Act and, there- 
fore ft was not at all necessary for the Pnblio 
Anslyet to investigate and report ag to tbe 
identity of the eubs‘ance that had actually 
been need for the colouring nor was at neces 
sary for him to record a finding m hu report 
as to the quantity or percentage of tbe mate- 
rial that had been used I find support for my 
conclusion in regard to the contents of tbe 
report in this case from tbe observations m 
the Division Ben b judgment m Municipal 
Corporation of Delhi v Bat Pal Kaour, 1902 
64 Pun h B 799 (AIR 1962 Pnnj 524), 
where the learned Judges of the Punjab High 
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•Court held that it was not neoeeeary in every 
ease for the Public Analyst to state the exact 
quantity of foreign substance present in the 
sample sent to him and that when the foreign 
substance happened to be one, the presence 
of which was absolutely prohibited, it was 
unnecessary to slate its quantity. 

11. In view of the above discussion, I do not 
•find any merit m the contention of the learned 
counsel for the accused. 

12. The second contention, raised by the 
learned counsel, was that the accused had 
applied to the learned trial Magistrate for the 
summoning of the Public Analyst for cros3. 
examination under the provisions of sub-sec- 
tion (2) of section 510 of the Code of Criminal 
Procedure, but this request was not acceded to. 
This, the learned counsel contended, was a 
material irregularity, which resulted in grave 
prejudice to the accused and vitiated the entire 
proceedings against biro. 

13. I find little Bubstance in this submission 
also. Section 610 of tie Code deals with the 
ceport of a Chemical Examiner. Sub-sectiou (1) 
of this section provides that any document 
purporting to be a report of the Chemical 
Examiner or Assistant Chemical Examiner to 
Government or the Chief Inspector of Explo- 
sives or the Director of Fmger Print Bureau or 
an officer in the Mint, may be used as evidence 
in any enquiry Sub-section (2) of this section 
then gives a right to the parties to apply to the 
Court to summon and examine any auoh person 
as to the subject-matter of his report. This 
eub section, very ebviously, envisages the sum- 
naoning and examining of only' those person?, 
who are specified in sut-seotion (1) of this 
section. The Public Analyst, appointed under 
the Act, is hot a Chemical Examiner or an 
Assistant Ghemioal Examiner to Government, 
as contemplated by sub section (.1) of sec- 
tion 510. The application of the accused under 
section 510 of the Code was thus clearly mis- 
conceived and was rightly rejected. 

In case 3 , where the accused desired to chal- 
lenge the report of the Public Analyst under 
the Act, he had to follow the procedure pro- 
vided in section 13. Sub-section (2) of sec- 
tion 13 provides that in such a case the 
-accused-vendor should make an application to 
the Court for sending the part of the sample, 
delivered to him under seotim 11 (1) ( c b to 
the Director of the Central Food Laboratory 
for his examination and certificate, who, in 
turn, was hound to furnish a certificate to the 
Gourt in the prescribed form containing the 
result of his examination and such a certificate 
would operate to supersede the certifies. e of 
the Public Analyst. 

Reference in this connection may be made 
to Municipal Committee, Ambala v. Bssakhi 
1970 Cn.L.J. 15. 


Earn, 1962.64 Pun L R 949 : (AIR 1963 Punj 
175), where the provisions of section 18 of the 
Act, came up for consideration and it wbb 
held that seotion 13(2) of the Act presented a 
procedure for the accused to challenge the 
report of the Publio Analyst, and, the remedy 
provided having not been adopted, the report 
of the Publio Analyst was a good piece ot 
evidence and could not be ruled out. There is, 
thuB, no force in the grievance of the accused 
that the proceedings are vitiated because the 
Publio Analyst had not been oalled for Gross- 
examination. 


15. The third contention raised by the 
learned counsel for the accuaed related to the 
third sample taken in compliance with sec- 
tion 11 of the Aot and regained by the Food 
Inspsotor, wbioh, he said, was deliberately 
not produced by the prosecution m Court and 
whioh, according to him, vitiated the whole 
trial. The contention ot the learned counsel 
was that a reference to rules 15 and 16 of the 
Rules framed under the Act showed that all 
bottles or jarB or other containers containing 
the samples for analysis had to be properly 
packed and labelled in the manner pie3onbed 
by the Aot, and that the purpose of the third 
sample was to show that this paokiDg and the 
labelling by the prosecution had been properly 
done, and that it was necessary for the prose- 
cution to produce this third sample in Court 
in proof of the due paoking and labelling. This 
contention also is without Bubstance. The Act 
nowhere enjoinB a duty on the prosecution to 
produce the third sample in Court even when 
it is not asked for. 


Sub-section (2) of seotion 18 further throws 
ght on the purpose for whioh the thud 
imple is taken and retained by the Food 
ospeotor. It read3 as under . 

•' 18 . ( 1 ) * " * * 

(2) After the institution of a prosecution 
nder this Act, the accused vendor or the com. 
lainant may, on payment of the prescribed 
3 B, make an application to the conrt for send- 
is the part of the sample mentioned in sub- 
Iause (i) or sub.clause (in) of clause (c) of sub- 
eotion (1) of section 11 to the Director of the 
Jentral Focd Laboratory for a certificate, and 
n receipt of the application, the court shall 
irat ascertain that the mark ana bb» 1 or 
asteningas provided m diu3e(b)of sub so. 
icn (1) of section 11 are intact and may then 
espatch the part of the sample under its own 
cal to the Director of the Central rood 
laboratory, who shall thereupon send a cerh- 
icate to the Court m the prescribed form 
Sin one month from the date o Wj 
,£ the sample, "specifying the result o£ hia 

inalysis." 
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15 A reference to the statement of P W 2, 
dated 2nd March 1966 shows that the sample 
retained by the Focd Inspector in this case 
was alwayB available and could be produced 
but no request was trade on behalf of the ac^ce 
ed for its production nor was it ever suggested 
onbisbeball during the trial that tb" camples 
bad not been properly packed and labelled 
Under th€39 circumstances, the non production 
of the third eample m Court dcea not in any 
manner vitiate the conviction cf the accused 
in this case 

16 Lastly the learned counsel verystrenu 
ou'ly urged that no proper report of the Pnblio 
Analyst had been obtained in this ca°e fcecanee 
Bhri Bakbat Birgh 8etbi who sent tbe eample 
to the Public Analyst for analysis, was not a 
validly appointed Focd Inspector entitled to do 
so under tbe powers conferred by cl (b) of 
sub e (1) of B 10 of tbe Act It we® urged 
that tbe relevant notification appointing him 
to act as a Food Inspector was i sued on 6th 
April 1961 when he held two eharea of Be 10 
each in D M C Co operative Society which 
running a store dealing in the business of milk- 
butter and gbee and therefore had a financial 
interest m the Eale of articles of food and, as 
such his appointment was hit by the provi o 
to 8 9 of the Act 

The learned coun«el for the Corporation 
very strongly refuted the position and con 
tended that tbe mere fact that Bhri Bakbat 
Singh Sethi cn the date of h>9 appointment as 
Food ln®pector was ft member of D M C 
Co operative Society which earned on the 
bcsiDEis and which in itself was a body corpo 
rate separate and distinct from its members 
did cot tantamount to Bhri Bilhat Bmgh 
Sethi having a financial mtert®t in the eale of 
an article of focd with n the meaning of tbs 
.yimviHJ Jb>-S flifihp.Ar.l .Ha juyw .that .et ,u* 
#Lo m evidence tbat Sbn Bakbat Singh 
Sethi bad resigned frem the memb°rsbip of 
thiB society immediately thereaftber and tbat 
in September 1965 when he took tbe eample 
of tbe accused atd sent tbe same for analyse 
be was definitely net a member o' tbe D M 0 
Co operat ve Bo-iety and therefore cculd no* 
be ESid to have been hit by the proviso to S 9 
of tbe Act It is further mamt ined that even 
if the app intment of Bhri Bskfcst SIrgh sb 
Food Intpe tor wag m any manner found to be 
bad, that did net make any difference te-atsa 
he still remained a member of the public 
entitled to puichaEe tbe Liddocs frem the 
accused and al o entitled to hive theta acalya 
ed from the Public Analyst 
17 Reference is invited to B 7 of the Act, 
and it is contended th-t what is prohibited by 
law is that no p-rson ehall manufacture for 
sale or store or sell cr distribute any add 


terated food, and what is punishable under 
S 16 of the Act ia the eale of the adulterated 
food 

18 It i" undoubtedly true tbat while aub 
cl (b) of 8 10 fl) of tbe Act confers pswers 
on the Food Inspector to have the eample 
analysed from the Public Aualyet 8 12 makes 
it dear that ia spte of this provision in tbe 
Act there woDld be nothing to prevent a pur 
chaser of any artule of food even though ha 
may not be a Food Inspector from having 
such an arti le analysed by the Public Analyst 
The learned counsel for the accused relying 
on the words ‘ other than a food inspector 
occurring m S 12 contends that any sample 
sent by a per»on as ft Food Inspector, would 
not be a proper submission of the sample under 
8 12, if the sender was not a Food Inspector 
in fact I do not however ete ray way to 
agree to this aubmiss od Section 12 will camej 
into play whenever the perion sending the 
sample is either not the Food In«pector oil 
is not found to be bo eventually A Bimilarj 
question came np for deci a ion before the Cal 1 
cutta H gh Court in Sawai Ram Agarwal v 
Emperor AIR 1934 Gal 858 and it was held 
that even if the Sanitary Inspector, who sub 
mitted the samples to the Analyst waB not 
authorised to exerci'e those powers in tbat 
particular place eamplea submitted must be 
deemed to have been submitted for analys a 
under the Act and the special rule of evidence 
contained in 8 14 of the Bengal Food Adul 
tera'ion Act, 1919 under which tbe certificate 
of the Public Analyst was made admissible in 
evidence without formal proof will apply 

In Manmdra Nath Banerjee v Jyotisb 
Chandra Delta AIR 1937 Cal CO another 
Division Bench of the same Court held that 
even though in the ca-o before the learned 
Judges cf tbe Calcutta High Court it raa 
proven* iHsif itiir ifimutary JwiwBtbvj ffihr 
obtained tbe eampl s and sent them for exami 
nation waa not specially authorised under the 
Bengal Food Adulteration Act to do eo he 
could b*i11 take the sample and send it to the 
PubJr Analyst for examination a3 a private 
individual It is therefore not correct to con- 
tend that there was no valid report cf tbe 
Public Analyst as envisaged in the Act and 
that cn tbat amount the convrtion cf tbe 
acccred was vitiated 

19 In this view of the matter and as a 
mult ol the finding that Bhri Bakbat SiDgh 
Bethi was competent as an ordinary purchaser 
to seed the sample fo the Ptbfio Analyst for 
analys s it is not ne e-»ary to go into an d 
examine tie other contentions raided by the 
learned cocn £ eI for Ike Corporation in this 
regard 

20 The net remit therefore, is that in my 
view the accused has rightly been convicted 
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under the provisions of S. 7 read with S. 16 
of the Prevention of Food Adulteration Act. 
Having regard to the mandatory provisions of 
8. 16 as the offence found proved against him, 
was not covered by snb-cl. (1) of cl (i) of 8. 2 
of the Act, the learned trial Magistrate should 
have awarded him a minimum sentence of 
six months and a fine of Rs. 1,000. The learned 
counsel for the Corporation oontends that the 
facts of this case call for a more deterrent 
Eentence but, as the acoused is an old man, 
the minimum sentence prescribed for the 
offence will meet the ends of justice m this 
oase. 

21. The order of Shri C. E. Negi, Magistrate 
1st Class, Delhi, is accordingly modified to this 
extent and the accused is sentenced to simple 
imprisonment for a period of six months and 
to pay fire of Bs. 1,000. 

Order accordingly. 


1970 CRJ. L. 3. 227 (Yol. 76, C. N. 58) 

('DELHI HIGH COURT; 

Ow Pabkash, J. 

Ayashi Lai, Petitioner v. The State, Res- 
pondent. 

Criminal Eevn. No. 154 of 1968, D/- 
2-4-1969. 

Prevention of Food Adulteration Act 
(1954), S. 13 -Report of Public Analyst- 
Correctness — Mode of proof — Accused 
has no right to summon Public Analyst 

as defence witness- Court can however 

summon him under S 540, Cr. P. C 
(Criminal P. C (1898) Ss. 257, 540). 

Section 18. which makes the report of the 
Public Analyst, evidence in the case, also 
prescribes the mode in which that report can fce 
superseded, i e. the correctness of the report 
can be challenged. By implication, all other 
modes of challenging the eorreetnes of the re- 
port are excluded. The only method there- 
fore, in which the accused can challenge the 
correctness of the report of the Pablie 
Analyst, is by getting tha part of the sample 
analysed by the Director, Central Food 
Laboratory. Ho has no right to call e 
Publio Analyst as a defence witness, under 
S. 257, Cods of Criminal Procedure, to v 
testing the veracity of tho report. Crimina 

Eevn. No 10-D of 1964 (Punj) & AIR 1969 
CnL J 221 (Delhi) & AIR 1963 Pan] ; 1 *5. Bel. 
on ; AIR 1964 Punj 520 & AIR I960 All 91, 

Dish AIR 1916 S O 128, Explained. 

(Prs 7, 18) 


EM/FM/C 260/69, /YPB/D 


Though the accused cannot, as a matter of 
right, summon the Publio AnalyBit, bb a de- 
fence witness, the Court has ample powers, 
under 8. 540, Code of Criminal Procedure to 
summon him as a witness at the request of 
the acoused or of the prosecution or suo motu, 
if the Court coEBiders that tLe evidence of 
the Public Analyst is necessary to enable it 
tc arrive at the truth or otherwise of the 
faota under inquiry or for the just 
decision of the case. However the mere 
allegation that the Public Analyst had 
defective vision is not a ground for summon- 
ing the Public Analyst aB witness under 
S. 540, Code of Criminal Procedure. 

(Paras 9, 10) 

Cases Referred : Chronological Paras 


(1969) 1969 Cri L J 221 (Delhi) : 

Cri Eevn. No. 189 of 1967, Munici- 
pal Corporation v- Bam Diyal 
(1966) AIR 1966 SC 128 (V 58): 1966 
Cri L J 106, Mangal Das v. Maha- 
rashtra State 

(1966) AIR 1966 All 91 (V 53) : 1965 
All Cri R 319 : 1966 Cri L J 122, 
Becban v. State 

(1964) AIR 1964 Punj 520 (V 51) : 

(1964) (2) Cri L J 723, Municipal 
Corporation Delhi v. Jai Dayal Ja. 
wanda Mai 

(1964) On. Eevn. No. 10-D of 1961 
(Punj), DeB Rajv. Municipal Cor- 
poration of Delhi 

(1963) 1969 (1) Cri L J 124 : I L R 
(1962) 1 Her 430, City Corporation 
Trivandrum v. Antony 
(1963) AIR 1963 Punj 1?5 (V 50) : 
1932.64 Pun L R 949 • (1963) 1 On 
LJ 475, Municipality Ambala v. Ba. 
sakbi Ram 

Ghan Shiam Das, for Petitioner, 

Ghand Brijmohan Lai, for Respondent. 

ORDER. — This is a reference, made by 
the learned Additional Sessions Judge, for 
setting aside an order 'of the Magistrate, re- 
fusing to summon the Publio Analyst as a 
defence witness, in a case under SB. 7/lb, 
Prevention of Pood Adulteration Act, lJoi 
(hereinafter referred to as the Act.) 

2. A complaint, under Ss. 7/16 of the Acti 
was filed, by Shri Ganga Ram Sharmr-, Asm- 
t p .ut Municipal Prosecutor* Momoiosl Cor- 
poration, Delhi, against Ayashi Lai petitioner, 
allengmg what a Food Inspector, Shri “.a. 
good had, on the 11th April, 1967, purchased 

a sample of milk, without _ indication, irom 

the petitioner, who was taking the milk for 
sale ana that the sample was, on analysis by 
the Public Analyst, found to be sdnl.erated. . 

3. After the close of the prosecution evi- 
dence, the petitioner pat in a list of defence 
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witnesses The only defence witness earned 
therein waa Shn S Bai Pnbl c Analyst 
Municipal Corporation Delb? The Magistrate 
refused to summon the Pablio Analyst on the 
ground that the report of the Public Analyst 
waa already on tbe record and that it would 
not eerve any useful purpose to call him as a 
witce a The Magistrate further observed 
that if the petitioner waa not satisfied with 
the report of the Public Analyst it waa open 
to him to make an application under 8 18 (2) 
of the Act to get the sample analysed by tbe 
Director Central Food Laboratory Calcutta 
4 Against tbe above order of the Magis- 
Irate, the petitioner went up m revision 
The revieion was beard by the learned Ad- 
ditional Bessons Judge He wag of the view 
that under the provisions of S 257, Code of 
Criminal Procedure the Magistrate waa bound 
to summon the witness unless he (the Magis 
trate) considered that tbe witness waa boing 
enmmoned for the purpose of vexation delay 
or for defeating the ends of justice and that 
the Magistrate erred in refusing to gammon 
the witness not on any of the above grounds 
but on the ground that the petitioner could 
in cft°e be was dissatisfied with the repott of 
the Public Analyst, get the part of the 
sample with him analysed by the Dire-tor, 
Central Food Laboratory under 6 IS (2) of 
the Act The learned Additional Sessions 
Judge waa further of tbe view that 8 13 (2) 
of the Act provided one of the modes in which 
the correctne a of the report of tbe Pablio 
Analyat could be challenged and that that 
section did net bar either tho production of 
other evidence to contradict that report or 
the production and examination of tbe Pablie 
Analyst to test the veracity of the report 
The learned Additional Be 3ion9 Judge has 
therefore made a reference to this Court 
recommend icg that the order of the Magis 
trate whch contravenes tbe provisions of 
B 257 Criminal P 0 be qnasbed and the 
Magistrate be directed to summon tbe Public 
Analyst as a defence wiine e 

8 The referen e has been supported on 
behalf of the petitioner while it has been 
oppeed on behalf of the Municipal Corporation 
Delhi The content os on behalf of the Mum 
cipal Corparation is that the only mode m 
which the repott of the Public Analyst can 
be challenged i3 the one provided m 8 IS (2) 
of the Act and that an abused has no right 
to eurataon the Public Analyst aa a defence 
witne a a under B 257 Criminal P C for 
contradicting the fa"la sta'ed in tho report 
6 Section 18 of the Act reads 
"18 (l) Tbe Pablie Analyst shall deliver m 
such form as may be pre cubed a report to 
the Food Inspect 3r of the remit of the analyze 


of any article of food sabmitiel to him for 
analyse (2) After the institution of a pro 
eeoution under this Act the accused vendor 
or the complainant may on payment of tbe 
prescribed fee make an application to tbe 
court for sending tbe part of the sample 
mentioned m sab -J (1) or eab cl (in) of 
cl (c) of sub s (I) of S 11 to the Director of 
the Central Food Laboratory for a certificate 
and on receipt of tbe application tbe conrt 
shall first ascertain that tbe mark and Beal 
or fastening aa provided m cl (b) of sub s (1) 
of 8 11 are intact and may then despatch 
tbe part of tbs sample under its own seal to 
tbe Director of the Central Food Laboratory 
who ebali thereupon send a certificate io tbe 
court m the prescribed form within one month 
from tbe date of receipt of the sample spcci 
fymg the result of the analysis (8) The certi 
ficato i®sued by the Director of the Central 
Food Laboratory under Bub s (2) shall super 
cede the report given by the Pablia Analyst 
under sub s (l) (4) Where a certificate 
obtained from the D rector of tbe Central 
Food Laboratory under sub s (2) is produced 
in any proceeding under this Act or under 
8* 272 to 276 of the Penal Code (Act XLV of 
I860) it shall not be necessary m such pro 
ceeding to prodnoe any part of the sample o! 
food taken for analysis (5) Any do ament 
purporting to be a report signed by a Public 
Analyst unless it has beeu superseded under 
sob s (3) or any document purporting to be 
a certificate signed by the Director of the 
Central Food Laboratory, may bo used as 
evidence of tbe facta stated therein in any 
proceeding under this Act or nnder Ss 272 to 
276 of the Penal Code (Act XLV of 1860) 
Provided that any detuned purporting to 
be a certificate signed by the Director cf 
the Central Fcod Laboratory shall be final 
and conclusive eviden e of the facts stated 
therein 

7 The above section makes the report of 
the Public Analyst as evidence of the faots 
stated therein without its being proved by 
calling the Public Analyst aa a witness If the 
accused is dis’atufied with the report, hs can 
apply to the Court for getting the part of 
the sample given to him by the Food Inspector 
analysed by the Director, Centra! Food 
Laboratory The Director is bound to send a 
certificate containing the result of his analysis. 
That certificate supersedes tbe report cf the 
Pablie Analyst and is con 1 stive evidence of 
the facts stated therein Turns S 18 which, 
makes the report of the Public Analyst 
evidence in the ca j e also prfs nbej the mode 
in wbi b tha* report can be Euporssded, i e 
the corr*ctne>s of tbe report can be challerg 
ed By itnph_ation all other inodes of cballeng 
mg the correctne*s cf the report are excluded 
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[The only method, therefore, in whioh the 
acoused can challenge the coirectneEE of the 
report of the Public Analyst, is by getting the 
part of the sample analysed by the Director, 
Central Food Laboratory. He has no right to 
hall the Publio Analyst as a defence witness, 
under S. 257, Criminal P. C. for testing the 
iveracity of the report. 

8. It may be relevant to point out that 
before the enactment of the Act by the Parlia- 
ment, there were local enactments in force in 
various States for the prevention of adultera- 
tion of food articles and that at least one of 
those enactments gave the accused a right to 
summon the Public Analyst as a witness, vide 
section 16 of the Bombay Prevention of Food 
Adulteration Act, 1925. It is, further, rele. • 
vant to point cnt that sub-section (2) of sec- 
tion 510, Code of Criminal Procedure, gives 
the right to an accused to summon as a wit- 
ness the functionary whose report ha3 befen 
declared to be evidence in the case by sub- 
■ section (1) of that section. Had the Parlia. 
ment intended to give the accused a right to 
summon the Publio Analyst as a witness in a 
case under tbe Act, it would have made a pro- 
vision in the Aot for that purpose, like section 
16 of the Bombay Prevention of Food Adulte. 
ration Aot or sub-section (2) of Section 510, 
Code of Criminal Procedure. 

9. It appears, however, necessary to make 
it clear that though the accused cannot, as a 
matter of right, summon the Public Analyst, 
as a defence witness, the Court has ample 
powers, under section 540, Code of Grimina 
Procedure, to summon him as a witness at the 
request of the accused or of the prosecution or 
suo motu, if the Court considers that the evi. 
dence of the Public Analyst is necessary to 
enable it to arrive at the truth or otherwise 
of the faots under inquiry or for the just deci- 
sion of the case. The aforesaid proposition 
was conceded by the learned counsel for the 
Municipal Corporation. 

10. In the present case, the petitioner had 
made an application to the Magistrate for 
summoning the Publio Analyst as a witness 
under section 540 of the Code of Criminal 
Procedure. It was stated, in the application, 
that the report of the Publio Analyst wa3 un- 
rebable as be had defective vision.. The 
Magistrate rejected the application with the 
remark that in order to show that the report 
of the Public Analyst was unreliable, the 
petitioner could get the part of the sample 
given to him analysed by the Director, Cen- 
tral Feed Laboratory and it was unnecessary 
to summon the Publio Analyst as a witness. 
In my op'nion, the Magistrate rightly rejeotect 
ith8 application. The mere allegation that the 
•Public Analyst had defective vision did not 


furnish a ground for summoning the Public 
Analyst as a witness under section 540, Code 
of Criminal Procedure It is clear from 
Rule 7 of the Prevention of Food Adultera- 
tion Rules and Form 3, appended to tbe RuleB, 
that the Publio Analyst can cauEB the sample 
analysed by his associates and assistants. 

11. The caseB, cited by the learned counsel 
for the parties, may now be discussed. The 
point, whether the accused, m a case under 
the Act, has a right to summon the Publio 
Analyst, as a defence witness, for showing that 
the report of the Public Analyst iB inoorreot, 
was considered in Criminal Revn. No. 10-D of 
1964, Des Raj v- Munioipal Corporation of 
Delhi (Pun]}. After notiomg the provisions 
of section 13 of the Aot, Mr. Justice D. K. 
Mahajan, observed: 

"In any case, there is ample safeguard 
provided in section 18 of the Aot against any 
incorrect report of the Public Analyst, Three 
samples are taken at the time when any food 
is taken by the food inspector for analysis. 
One sample is retained by the food inspector, 
the seoend is sent to the Publio Anab st and 
the third is handed over to the dealer from 
whom the food is recovered. If the dealer is 
not satisfied wiih the report of the Public 
Analyst he has the right lo get the sample 
with him Bent for analysis to tbe Director of 
Central Food Laboratory. The Director then 
examines the sample and submits bis report. 
Hi9 report has been made conclusive under 
section 13 (5) proviso. ThiB clearly indicates 
that the only method in which the report of 
the Public Analyst can be challenged is one 
provided in section 13 (2). The opinion of the 
Publio Analyst, given if he is allowed^ ap- 
pear as a witness, is of no consequence. 

12. The aforesaid observations fully sup- 
port the contention that tbe only manner in 
which tbe report of the Public Analyst can be 
challenged is the one provided in section 13 

of fchs Act. 

13. In Criml. Revn. No. 189 of 1987 : 1969 
Cr L J 221 (Delhi), Mnmoipal Corporation v. 
Rom Dayal the accused in a case under the Act 
had aophed for summoningthe Public Analyst 
as a witness under section 510,Code of Ordinal 
Procedure. That application was rejected on 
the ground that tbe Public Analyst was not 
one of the functionaries specified sn eub-seohon 
(1) of section 510 and conia not. therefore, be 
summoned under sub-section (2). It was, fur- 
tber, observed by S. N. Shankar J., t 

"In case where the accused desired to cnai- 

le„i the report of the Public Analyst under 

Slot, he had to follow the proerdu Pro- 
vided in section 18. Sub-section (2} of sec t 
13 provides that in "such a ease 8 — * 

vendor should make an application to tb 
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foe Bending the part of the sample, delivered 
to him tinder 8 11 (l) (c) to the Dire tor of 
the Central Food Laboratory for hia eiamina 
tion and certificate who in tarn was bound 
to furnish a certificate to the Court in tha 
prea nbed form containing the result of bij 
exammaton an! auch a certificate would 
operate to supersede the certificate of tha 
Public Analyst 

15 In Municipality, Ambala v Ba a akhi 
Ram, 1962 64 Pan LE 949 (AIR 1963 Pan] 
175) a Division Bench bad observed 

“It was open to the accuaed to challenge 
tha report of the Analyst and for that purpose, 
procedure is prescribed in 8 13 (2) He can 
get the s imp's given to him sent for analysis to 
the Central Focd Laboratory and the report 
of the Central Food Laboratory would override 
the report of the PubliO Analyst 

15 Tha learned counsel for the pititioner 
pla-ed strong reliance on the following obser 
vations, made by their Lord°hipa of the 
Supreme Court in Mangal Dis v Maharashtra 
State AIR 1966 SC 128 

As regards the failure to examine the 
Public Analyst aa a witness in the case no 
blame can be laid on the prosecution The 
report of the Pablio Ana'yst was there and if 
either the Court or the appellant wanted him 
to te examined as a witnees approp i&te steps 
would have been taken 

16 Tbo leircel couneel contendel that the 
aforesaid observations Boported bis contention 
that an accused in a caie undor the A"t can 
summon the Public Analyst as a defence wit 
ne»s Now the observations relied upon, ware 
made in connection with the view expressed 
in City Corpotation Trivandrum v Antony 
ILR (1962) 1 Ker 480 (19C3 (l)CnLJ 
124) that the prosecution could have examin- 
ed the Pablic Analyst as a witness Their 
Lordships cf the Supreme Court ooserved 
tha 4 tie report of the Public Analyit was 
evidence of the facts stated therein and that 
it was once e airy to produce him as a wit 
ness to prove the report It was nut the ojh 
tention cf the appellant before their Lordships 
that an accu»ed in a case onder the Act hai 
the right to summon the Pablio Analyst as a 
defen e witnees The observations of their 
Lordships are to be interpreted in the context 
in which they were made Their Lordships 
may have the provisions of 8 5 10 Criminal 
P 0 , in their mind while observing that the 
appellant in that case would have taken ap- 
propriate eteps to summon the Public Analyst 
The observations of their Lordships cannot be 
laterpreted to mean that an accused has a 
right to summon the Public Acalys 4 as a 
defence witness 


17 The other cases Municipal Corpwat on 
Delhi v Jai Dayal Jawanda Mai AIR 1961 
Pan] 523 and Be han v Stite 19 j 5 All Or R 
819 (AIR 1966 All 91) do not support the 
contention of the petitioner In the Punjab 
C3 3 e it was recognised tbit tbs Court has 
ample powers to summon tbo Public Analyst 
as a witness In the AMababad cass the Court 
had made enquir es about the qualifications of 
the functionary who had actually analyse! tbs 
sample In none of the cases cited, the point 
that anacaned, in a esse nnder the Act, has tha 
right to Bummoa the Pablio Analyst as a 
witness was raised orde ided 

18 For all tbs above reasons I am of the 
view that the Magistrate was right m holding 
that the only way in which the petitioner 
conld challenge the correctness of the report 
of the Public Analyst was to make an applies 
tion under S 13 (2) of the Act and that the 
petitioner bad no right to summon the Pubho ( 
Analyst as a defence witness The view of ihe ( 
learned Additional Sessions Judge that S I3 ( 
(2) provides only one of the modes in whichi 
the report of the Pablic Analyst can be chal | 
lenged and that it does not bar the testing of 
the veracity of that report by producing other) 
evidence or by summoning the Pablio Analyst 
is not corre t 

19 The reference is rejectad The revision 
petition of the petit oner will stand dismissed 

Revision dismissed 
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H Xhaliq Dar Applicant v State and 
another Opposite Party 
Criminal Ref No 33 of 1969 D/- 13-8- 
1969 from order of S J Snnagar D 1- 
7-9-1968 

Criminal P C (1898) Ss 145 (4) First 
Proviso (9) and 540 — Summoning of 
witnesses — Power of Magistrate is discre- 
tionary — Provisions of sub sections (4) 
(9) of S 145 and S 540 — Interpretation 
— Provisions are mutually exclusive — 
AIR 1961 Punj 187 & AIP 1958 On 79 and 
AIR 19C6 On 170 & AIR 1959 All 763, 
Dissented from 

Sub-section (4) of S 145 does not bar 
either the summoning or the consideration 
of the evidence of witnesses summoned 
under sub-s (9) of S 145 or under S 540 
of the Criminal P C The first proviso to 
l^h-section (4) sub-s (9) of S 145 and 
* 540 contemplate three separate cate- 
gones of cases which are mutually ex- 
c i usue (Paras 1 D 
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It may not be possible for a party to 
obtain the affidavits of some persons either 
because they do not want to be identified 
with a party to the dispute or because 
they are public servants, at the same time 
such persons may be very competent to 
speak about possession A party may in 
such a case request the Magistrate to ask 
such a person to swear an affidavit, but 
the Magistrate has no power to compel 
such a person to do so. The only other 
alternative, therefore, for the party is to 
request the Magistrate to summon such 
a person and examine him as a witness, 
and this can be done only under sub-sec- 
tion (9) of S 145. Of course the Magis- 
trate is not bound to comply with the 
reauest of the party, but he has to ex- 
ercise his discretion judiciously, not arbi- 
trarily. Once the Magistrate is satisfied 
that a case for examining a witness is 
made out by any of the parties before 
him, he has the power to summon any 
witness at any stage even at the argu- 
ment stage (Fara a) 

It is well settled that the Courts must 
adopt a harmonious rule of interpretation 
so as to bring about reconciliation between 
apparent inconsistencies appearing in the 
provisions of the same statute. It is al 
equally well settled that whenever the 
legislature makes a particular provision 
it must be presumed that there is a . c - 
tain object behind doing so and the i R - 
lature never intends to make Provisions 
which are useless and redundant Having 
regard to these golden Principles of in- 
terpretation it is clear that the firs p 
viso to S. 145 (41 and sub-section (9) refer 
to two different categories of cases tor 
which provision has been made V 
legislature. The first proviso covers the 
case only of such witnesses who have 
filed affidavits before the Court There 
may, however, be some witnesses w 
evidence may be very material out 
have not given affidavits for ° nt : 
or the other. It is to meet this contingency 
that sub-section (9) has ^oen eng 
which gives discretion to the Magis 
to summon any witness on the apphcati 
of either party at any stage of the P 
ceedings AIR 1961 Fum 187 & AIR 195» 
On 79 & AIR 1966 Ori 170 & AIR 1959 
All 763, Dissented from. Case law cns 
cussed ( para 15 

Cases Referred; Chronological Paras 
<1968) AIR 1968 Mys 16 (V 56) - 

1968 Cri LJ 71, Vnay Rao v. Q 

Laxman Rao __ 

<1966) AIR 1966 Ori 170 (V 53) - 

1966 Cri LJ 935, Raghunath v 5 

Pumachandra 

<1965) AIR 1965 Pat 25 (V 52) = 

1965 (1) Cri LJ 69, Sheo Kumar 
v. Tribhuwan Rai 
<1964) AIR 1964 Mad 263 (V 51) = 

1964 (1) Cri LJ 674, Challamuthu 
Padayachi v. Rajavel 


(1961) AIR 1961 Madh Pra 302 (V 48) 

= 1961 (2) Cri LJ 642, Kanhaiya- 
lal v Devi Singh 6 

(1961) AIR 1961 Punj 187 (V 48) » 

1961 (1) Cri LJ 708, Jodh Singh v. 
Bhagmbar Das ' 1, 2 

(1960) AIR 1960 Raj 15 (V 47) = 

1960 Cri LJ 116, Bahori v. Ghure 
Balwant 6 

(1959) AIR 1959 All 763 (V 46) = 

1959 Cri LJ 1384, Bhagwat v 
State 1* 3 

(1958) AIR 1958 Ori 79 (V 45) = 

1958 Cri LJ 650, Keshab v Some- 
nath Behera 4 

R. N Vaishnavi, for Applicant, J L 
Chowdhury and Asst. Ad General, for the 
State 

FAZL ALI C. J. This reference 
raises a substantial question of law regard- 
ing the interpretation of sub-s (9) read with 
sub-section (4) of Section 145 of the 
Cnrnmal P C — a point on which there 
appears to be a serious divergence of 
judicial opimon m India. The referenc 
arises out of proceedings drawn under 
Section 145 with respect to the land l m 
dispute between the parties It appears 
that while the proceedings were going on 
in the Court of the trial Magistrate, the 
applicant moved an application before the 
Magistrate for summoning two witnesses 
namely the Dy Registrar High Court who 
was* at the tune of the dispute the Munsffi 
Srinagar and the Tensnaar 

KISS •Whol '.hon; 

ss? ‘ « p ss? — fsirSe 

Court The learned trial Magistrate re- 
+v,o nraver of the applicant on the 
that the applicant had taken a 

w tone to complete the proceedings and 
taken several adjournments for argu- 
ha fni. In Other words the learned Magis- 

a reference t .°,^ s h ^ the non-applicants 

could have been sun ’2°"j d b 5” S “h<rCourt 

as the witnesses vits they were 

debarred from giving made: nee m ^ t \ he 1 

!2'In«h v Warner Da*. *»« 

Pnni 187. It appears however, jj,crh 

contrary 'view. 
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Before considering the authorities on the 
subject we would like to analyze the re 
levant provisions of the Criminal P C in 
order to find out the real purpose scope 
and ambit of sub sections (4) and (9) of 
Section 145 of the Criminal P C Sec 
tion 145 (4) and first proviso runs thus 


The Magistrate shall then without 
reference to the merits or the claims of 
any of such parties to a right to possess 
the subject of dispute peruse the state 
ments documents and affidavits if any 
c 0 put in hear the parties and conclude 
the inquiry as far as may be practicable 
vtihin a period of two months from the 
date of the appearance of the parties 
before him and if possible decide the 
Question whether any and which of the 
parties was at the date of the order before 
mentioned in such possession of the said 
subject 

Provided that the Magistrate may If 
he so thinks fit summon and examine any 
person whose affidavit has been put in as 
to the facts contained therein 


It is true that m the mam body of Sec 
tion 145 (4) the Court has been given the 
power to consider and peruse the state 
ments documents and affidavits and there 
is no specific reference to the evidence of 
the \ finesses Nevertheless the proviso 
auoted above gives a clear discretion to 
the Magistrate to summon and examine 
any person whose affidavit has been put 
in as to the facts contained therein Thus 
by virtue of the first proviso (Supral the 
evidence of a deponent can also be con 
sidered by the Magistrate in proceedings 
under Section 145 even though this power 
is not expressly given to the Magistrate 
under Section 145 (4) of the Cn P C 
It is therefore obvious that even though 
Section 145 (4) relates merely to peru«al 
of statements documents and affidavits 
yet by virtue of the proviso an implied 
power is contained in sub section (4) to 
jntixidft r ,th*> .sHirisns? Jif Ate* jbpummv* A f 
examined and recorded — otherwise the 
first proviso would become absolutely re 
dundant and useless and the very object of 
engrafting this proviso would be frustrat 
ed Similarly Section 14o (9) runs as 
under — 


The Magistrate may if he thinks fit at 
any stage of the proceedings under this 
section, on the application of either party 
Issue a summons to any witness directing 
him to attend or to produce any document 
or thing 


This proviso also invests the Magistrate 
with a discretion at any stage of the pro- 
ceedings to issue a summons to any wit 
ness directing him to attend or to produce 
any document or thing Such a discre 
tion has to be exercised only on the ap- 
plication of either party and If the Magis- 
trate is satisfied that a fit case for 
summoning a witness is made out On a 


parity of reasoning given above sub sec 
tion (41 would impliedly gae power to 
the Magistrate to consider the evidence of 
a witness summoned by the Magistrate 
under sub section (9) of the Cn p C, 
otherwise this provision would become 
useless and redundant This mere fact 
that there is no reference to the evidence 
to be summoned either m the first provi o 
or sub section (9) of S 145 does not neces 
sarily lead to the inference that the evi 
dence referred to in these provisions has 
to be excluded from consideration 
It is well settled that the Courts must 
adopt a harmonious rule of interpretation 
so as to bring about reconciliation between 
apparent inconsistencies appearing in the 
provisions of the same statute It is also 
equally well settled that whenever the 
legislature makes a particular provision it 
must be presumed that there is a certain 
object behind doing so and the legislature 
never intends to make provisions which 
are useless and redundant Having regard 
to these golden principles of interprets 
tion it seems to us that the first proviso 
to Section 145 (4) and sub section (9) 
refer to two different categories of cases 
for which provision has been made by 
the legislature The first proviso covers 
the case only of such witnesses who have 
filed affidavits before the Court In other 
words the deponents of the affidavits have 
been put within the framework of the 
proviso and the Magistrate has been given 
a discretion to summon them if he thinks 
fit in order to explain the affidavits given 
by them There may however be some 
witnesses whose evidence may be very 
material but who have not given affidavits 
for one reason or the other It is to meet 
this contingency that sub section (9) has 
been engrafted which gives discretion to 
the Magistrate to summon any witness on 
the application of either party at any 
stage of the proceedings In other words 
while the first proviso is confined to the 
uVponwnS- suik sveitoir iW is - more or less 
general m character and gives the right 
to any of the parties to request the Court 
to summon a witness who cannot be pro 
duced by the party at its own instance 
eg an official witness who can appear 
only through a summons In order to 
ensure the attendance of such a Witness 
the assistance of the Court has to be tal en 
and that is what sub-section (9) provides 
for Reference has also been made to 
another provision in the Criminal P C 
namely Section 540 which runs thus 
Any Cout may at any stage of any 
inquiry trial or other proceeding under 
this code summon any person as a wit 
ness or examine any person in atten 
aance though not summoned as a witness 
or recall and re examine any person 
already examined and the Court shall 
summon and examine or recall and ex 
amine any such person if his evidence ap- 
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pears to it essential to the just decision of 
the case.” 

It is not disputed by the counsel ap- 
pearing for either of the parties nor in 
any of the authorities cited before us that 
if the Court summons a witness under 
this section his evidence would be con- 
sidered by the Court, although there is 
no specific power contained in S 145 (4) 
for considering the evidence of this type, 
this also supports our view that the power 
contained in sub-section (4) cannot be 
strictly limited to the language used there- 
in but has to be construed in a broad and 
general sense. In other words, where the 
Criminal P. C. provides for examination 
of any witness under given circumstances, 
then there is an implied power to con- 
sider the evidence of that witness _ Sec- 
tion 540 applies to cases where a witness 
is examined by the Court and the witness 
so examined is usually known as the 
Court witness The requirement of law 
in cases contemplated by Section 540 is 
that the Court must consider the evidence 
of the witnesses concerned to be essential 
for a just decision of the case Thus it 
would appear that the first proviso to 
sub-section (41, sub-section (9) of S 145 
and S 540 contemplate three separate 
categories of cases which are mutually 
exclusive. The first proviso to Section 145 
refers to cases of deponents whose af- 
fidavits have been filed Sub-section (9) 
refers to the power of the Magistrate 
which is to be exercised on the applica- 
tion of any of the parties and Section 540 
confers power on the Magistrate to ex- 
amine a witness at his own in order to 
understand the facts of the case Since 
the Criminal P C. has made these three 
separate provisions, it can safely be pre- 
sumed that where -the witnesses have to 
be summoned under these provisions, 
there is an implied power also to consider 
their evidence. If this harmonious inter- 
pretation be put to the provisions (Supra), 
we feel no difficulty in taking the view 
that the Magistrate can consider the evi- 
dence of any witness whom he summons 
on the application of the parties under 
Section 145 (9). 

2. We shall now deal with the autho- 
rities In AIR 1961 Punj 187 (Supra) a 
Division Bench no doubt held that in view 
of the amended provisions of Section lao 
(4) no evidence taken by the Magistrate 
under Section 145 (9) could be considered 
Their Lordships observed as follows 

"The object of the changes made by 
the amending Act obviously appears to 
be to shorten the proceedings under Sec- 
tion 145 by providing that the evidence to 
be adduced by the parties may be given Py 
affidavits and that the delay in getting 
the witnesses summoned and examined 
orally may be eliminated For the Pur- 
pose of elucidating the facts stated m tne 
i affidavits put in, power is reserved to tne 


Court to examine such of the persons- 
orally as he may deem necessary, out of 
the persons whose affidavits have been 
put in sub-section (9) which was not 
touched by the amended Act runs as 
under. — 

"The Magistrate may, if he thinks fit, 
at any stage of the proceedings under this 
section, on the application of either party, 
issue a summons to any witness directing 
him to attend or to produce any document 
or thing”. 

In the context of the provisions of sub- 
sections (1) and (4) as they existed prior 
to the amendment, sub-section (9) provid- 
ed a procedure by which, at the instance 
of either of the parties, the Magistrate 
could issue a summons for the attendance 
of the witness 'to attend or to produce 
any document or thing’. In view of the- 
amendment made m sub-sections (1) and 
(4), however, the question of the examina- 
tion of witnesses at the instance of the 
parties, does not arise, because it has been 
directed that evidence by the parties shall 
be adduced by means of affidavits”. 

Their Lordships appear to have been 
led away by the fact that as, by virtue 
of the amendment, the language of sub- 
section (4) is changed so as to simplify 
the procedure under Section 145 and sub- 
section (9) has remained untouched, there- 
fore, there is an apparent inconsistency 
between sub-section (9) and sub-section (4) 
of S. 145 Their Lordships opined that 
as there is no provision for consideration 
of the evidence summoned under S. 145, 
the same cannot be considered With 
very great respect we would observe thai 
their Lordships have put a very narrow 
interpretation on the provisions of the- 
two sub-sections Their Lordships have 
not considered the various aspects to 
which we have adverted above Secondly 
their Lordships do not appear to have 
considered the intention of the legislature 
in leaving the provisions of sub-section (J) 
which stood before the amendment un- 
touched after the amendment It is well 
settled that the legislature must he pre- 
sumed to know the provisions of a parti- 
cular Act which it is amending and it it 
has deliberately left a Particular provi- 
sion untouched or unamended then there 

is a particular obiect behind this In the 
nresent case there can be no doubt that 
the legislature clearly intended to Provide 
for a contingency where a witness could 
be summoned by the Court if his 
was material and if it was not possible 
for him to give an affidavit The fact that 
sub-section (9) was deliberately left un 
touched clearly shows that sub-section (4> 
must implicitly contain the p°v.er to con 
qider such evidence For these reasons 

express our respectful dissent from the 

judgment 'of the Punjab High Court. AIR 

1961 Punj 187 (Supra). ^ , , n -r 

3 A view almost similar to * 

the' Punjab High Court has been taken > 
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.a single judge of the Allha bad High Court 
an AIR 1959 All 763 (Supra) In that 
•case how ever the learned Judge held 
that sub-section (9) did not confer any 
right upon a party to examine a witness 
and that this sub-section was confined 
only to the examination of evidence which 
v as permitted by sub-section (4) and laid 
down the procedure for examining such 
a witness With very great respect we 
find ourselves unable to agree with this 
interpretation of law which introduces an 
element of inconsistency m proviso to 
sub section (4) and sub section (9) but also 
imports a limitation into sub-section (9) 
of Section 145 which is not there 

4 There is another case which practi 
eally follows the Allahabad view In 
Reshab v Somenath Behera AIR 1958 
Orissa 79 it was held that the first pro- 
viso to Section 145 (4) entitles only those 
witnesses to be summoned who have 
given their affidavits It however ap- 
peais that the attention of the learned 
C J was not drawn to Section 145 (9) 
nor was this point raised and argued 
before him For these reasons this deci 
sion does not appear to be of any assis 
tance to us in deciding the point 

5 A similar view was taken m Rughu- 
nath v Puma Chandra AIR 1966 Orissa 
170 where also the ambit and the purport 
of S 145 (9) was not considered 

6 On the other hand the view taken 
by us in this case is amply supported by 
a Division Bench decision of the Patna 
High Court in Sheo Kumar v Tribhuwan 
Rai AIK 1965 Patna 25 In that case 
-thetr Lordships while dissenting from the 
Punjab Judgment (Supra) observed as fol 
lows 

With the greatest respect I am unable 
*o agree There is nothing in the language 
of the proviao to sub section (4) or in 
that of sub-section (9) to indicate that the 
former confers a right upon a party to 
examine a witness ora’iiy It will be 
noticed that the expression if he thinks 
fit occurs in both the sub sections and 
this expression shows that the discretion 
lies with the Magistrate Further the pro 
viso to sub-section (4) does not speak of 
the application of a party which fact indi 
cates that the Magistrate may examine a 
person who has sworn an affidavit either 
of his own motion or at the request of a 
party whereas sub-section (9) enables the 
Magistrate to summon a witness at the 
request of a party at any stage of the 
proceedings U will be noticed that the 
proviso to sub-section (4) contains the 
provision to summon and examine anv 
person and therefore a separate provi 
■ston like the one in sub section (9) is not 
required for exercising the power given 
by the proviso The view taken in the 
•aforesaid decision can be justified only If 
sub-section (9) is completely ignored This 


sub section w as in its present form before 
the legislature when extensive amend- 
ments were made in 1955 in Sections 145 
and 146 

The retention of sub-section (9) in its 
old form cannot therefore be due to 
mere oversight It is true that the amend 
ments aimed at expeditious disposal of a 
proceeding under Section 145 neverthe 
less sub-section (9) was retained The 
newly added proviso to sub section (4) 
certainly empowers the magistrate to sum- 
mon and examine any person whose affi 
davit has been put in but at the same 
time the legislature also empowered the 
Magistrate under sub section (9) to sum 
mon anv witness at any stage of the pro- 
ceeding on the application of either party 
Neither in sub section (9) nor in the pro 
viso to sub-section (4) a party has heen 
given any right to examine a witness in 
either case the discretion lies with the 
Magistrate and he can summon a person 
under either of these provisions only if 
he thinks fit to do so 

In my opinion the legislature deli 
berately allowed sub section (9) to con- 
tinue for meeting certain contingencies 
It may not be possible for a party to 
obtain the affidavits of some persons 
either because they do not want to be 
identified with a party to the dispute or 
because they are public servants at the 
same time such persons may be very 
competent to speak about possession 
What remedy has a party In such a con- 
tingency’ A party may of course reauest 
the Magistrate to ask such a person to 
svear an affidavit but the Magistrate 
has no power to compel such a person 
to do so The only other alternative 
therefore for the parly is to request the 
Magistrate to summon such a person and 
examine him as a witness- and this can 
be done only under sub s (9) Of course 
the Magistrate is not bound to comply 
with the request oi the party hut he has 
to exercise his discretion judiciously not 
arbitrarily 

The same view appears to have been 
taken by the Madras High Court in AIR 
1964 Mad 263 M P High Court in AIR 
1961 Madh Pra 302 Mysore High Court 
In AIR 1968 Mys 16 and the Rajasthan 
High Court in AIR 1960 Raj 15 

7 On a consideration therefore of the 
authorities mentioned above we prefer to 
follow the Patna view which has been 
followed by the Madras Mysore M P 
and Rajasthan High Courts and which in 
our opinion is fully in consonance with 
the language employed in sub sections (4) 
and (9) of S 145 We therefore hold that 
sub section (4) does not bar either the 
summoning or the consideration of the 
witnesses summoned under sub-s (9) oi 
S 145 or under S 540 of the Cn P C. 
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8. In ultimate analysis the question is 
left entirely to the discretion of the learn- 
ed Magistrate Once the learned Magis- 

; trate is satisfied that a case for examin- 
ing a mtness is made out by any of the 
paities before him, he has the power to 
summon anv witness at any stage even at 
the argument stage »■ 

9. In the instant case the learned 
Magistrate has rejected the application of 
the petitioner without considering it on 
merits. In fact the Magistrate has com- 
pletely ever-looked the fact that the two_ 
official witnesses namely the Dy Registrar ' 
High "Court (now Sub- Judge Shopian) and 
*the Tehsildar Nazool being Government 
servants could not be compelled to give 
affidavits in favour of the petitioner, nor 
could they have appeared before the Court 
without regular summons from it In 
these circumstances we accept this re- 
ference to this extent that the matter is 
Temitted to the trial Court who will now 
consider the application of the applicant 
'for summoning the two witnesses men- 
tioned above on its merits and if he thinks 
fit in the interest of justice to summon the 
witnesses he will certainly give an op- 
portunity to the applicant to record the 
statements of the witnesses after issuing 
regular summons to them The reference 
is disposed of accordingly. 

10. MIAN JALALUDDIN J. : I agree 

Reference answered 
accordingly 


1970 CRI Ii. J. 235 (YoL 76, C. N. 50) = 
AIR 1970 MADHYA PRADESH 26 
(V 57 C 7) 

FULL BENCH 

P. K. TARE, K. L PANDEY AND 
SURAJBHAN, JJ. 

_ State of Madhya Pradesh, Appellant v. 
^Hukumsingh Ramprasad and others, 

Respondents 

Criminal Appeal No 84 of 1965, D/- 29- 
7-1969, decided by Full Bench on order 
-of reference made by Shiv Dayal and 
N- M Golvalkar, JJ , D /- 3-3-1966. 

Criminal P.C. (1898), Ss. 345(6), 369, 
430, 403 — Trial for offences under Ss. 307, 
325, 324, 148 and 149 of I.P.C. — Convic- 
tion of some accused for offence under 
”• 323 only — Subsequent acquittal of 
those accused under S. 345(6), Cr. P.C. by 
compounding of offence in appeal without 
notice to State — State appeal against 
ac Quittal of those accused of offences 
under Ss. 307, 148 and 149 and of remain- 
ing accused for offences under Ss. 301, 
325, 324, 148 and 149 is not barred. 

Where the accused was prosecuted for 
-offences under Ss 307, 325, 324, 148 and 
149 of i p.c. and some of them were con- 
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victed for offence under S 323, an order 
of their acquittal, m appeal, under 
S. 345(6) of Criminal P„ C passed on 
application for leave to compound the 
offence under S 323, does not bar a State 
appeal agamst their acquittal of offences 
under Ss. 307, 148 and 149 when such 
order of acquittal was passed without 
notice to the State So also a State appeal 
against an order of acquittal of the re- 
maining co-accused under Ss 307, 325, 
324, 148 and 149 is not barred, subject to 
the limitations that the judgment in 
appeal filed by an accused after notice to 
the State becomes final Criminal Appeal 
No 219 of 1966, D/- 30-10-1968 (SC), Foil 

(Paras 1 and 8) 


7, 8 


6, 7 


6, 7 


6, 7 


Cases Referred: Chronological Paras 
(1968) Cn Appeal No 219 of 1966 
D/- 30-10-1968 = 1969-2 SCWR 133, 
Nirbhay Singh v. State of Madhya 
Pradesh 

(1963) AIR 1963 Guj 21 (V 50) = 

1963 (1) Cri LJ 168, State v. 
Diwanji Gardharji 
(1958) AIR 1958 Punj 233 (V 45) = 

1958 Cri LJ 938 (FB), The State 
v. Mansha Singh 

(1955) AIR 1955 SC 633 (V 42)= 

1955 Cri LJ 1410, U. J. S Chopra 
v. State of Bombay 
(1952) AIR 1952 Madh Bha 81 (V 39) 

= 1952 Cn LJ 887 (FB), State v. 

(1932) U AIR 1932 Nag 121 (V 19)== 

28 Nag LR 233 = 33 Cri LJ 849 
(FB), Mohammadi Gul v Emperor 
(1914) AIR 1914 All 191 (2) (V 1) 

= 15 Cri LJ 64, Sailam v. Emperor 5 
M L Chansoria, Dy. Govt. Advocate, 
for the State; Rajendra Singh, S C Dutt 
and Surendra Singh, as amicus curiae. 

TARE, J.:— The following questions 
have been referred to this Full Bench by 
a Division Bench of this Court by order, 
dated 3-3-1966— . 

(1) Does an order of acquittal under 
Section 345(6), Criminal Procedure Code, 
passed on an 'application for •leave s to com- 
pound an offence under Section 323, Penal 
Code of which the accused was convicted 
by the tnal Court, bar a State appeal 
against his acquittal of the offence under 
Section 307 of the Penal Code even vffien 
<-uch order under Section 345(6), Crimina 
Procedure Code, was passed without 
notice to the State? 

(2) Does such an order of d r 

a State appeal from his acauittal u 
Sections 148 and 149, Penal Code 

(3) Does such an order of acquittal bar 
a State appeal from an order of acquittal 
of a co-accused under Sections 30/ JIM 
324, 148 and 149, Penal Code? If so, 

The^aid questions arose under the 
No °90 ^ ^Q^of ^the^ourt ^f S Additional 
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Sessions Judge Vidisha 10 persons in 
all by name Hukumsingh Mehtab Lai- 
singh Moharsmgh, Haiku Raghuwar- 
prasad Laxman, Ramnarayan Bala- 
prasad and Shivcharan were prosecuted 
for alleged offences under Sections 307 
325 324 148 and 149 Indian Penal Code 
in connection with an incident that took 
dace on 13-10-1963 when the accuse'* 
were said to have committed the said 
offences The trial Judge acquitted the 
other 6 accused and found Hukumsingh, 
Moharsmgh Haiku and Mehtab guilty of 
the offence under Section 323 Indian 
Penal Code and sentenced them to rigor- 
ous imprisonment for 3 months 

3 Hukumsmgh and 3 others who had 
been convicted by the trial Judge filed 
Criminal Appeal No 17 of 1965 In the 
High Court According to the High Court 
Rules that appeal went before a Single 
Bench In that appeal an application was 
made for composition of the offence under 
Section 323 1 P C and by order dated 
16-2-1965 permission was granted to 
compound the offence and consequently 
those 4 accused were acquitted under 
Section 345(6) Criminal Procedure Code 
In that case although notice had been 
ordered to be issued to the State the 
order m question came to be passed before 
the interim date fixed by the office fof 
appearance of the other side ie 23-2- 
1965 Thus the State had no opportunity 
to put in appearance in that case as the 
offence had already been allowed to be 
compounded on 16-2-1965 It is pertinent 
to note that the application did not bear 
the signatures of the victims who might 
have been considered to be complainants 
nor it was made on their behalf nor had 
anybody signed on their behalf However 
it appears as per the order of the learned 
Single Judge that complainants had ap- 
peared before him, 

4 Thereafter on 19-4-1905 the State 
filed the present appeal i e Criminal Ap- 
peal No 84 of IS65 against all the 10 
accused claiming that they be convicted 
under Sections 307 325 324 read with 
Sections 149 and 148, Indian Penal Code 
Therefore on behalf of the accused an 
objection was raised that the present 
appeal filed by the State was not tenable 
as the order dated 16-2-1965 in Criminal 
Appeal No 17 of 1965 filed by 4 accused 
had become final and the right of the 
State to file an appeal was lost 

5 Finality to a judgment of a criminal 
Court has been conferred by Section 369 
Criminal Procedure Code which allows 
merely accidental slips or clerical errors 
to be corrected and subject to that power 
a judgment m a criminal case cannot be 
altered by that Court Similarly S 430 
Criminal Procedure Code makes the 
appellate judgment in a criminal case 
nnal except in cases covered by Sec. 417 
Criminal Procedure Code or Chapter 


XXXII Criminal Procedure Code In 
some types of cases Section 403 Criminal 
Procedure Code debarring a second trial, 
may also be relevant This has been a 
debatable question in the past on which 
there was a difference of opinion in some 
High Courts In Sailani v Emperor, AIR 
1914 All 191(2) two persons were tried 
for causn 2 simple hu» t to another person 
and both the accused were acquitted 
because of compounding of the offence 
Subsequently when the Injured person 
died the Magistrate committed one of the 
accused to stand his trial for an offence 
under Section 304 Indian Penal Code 
and discharged the other accused The 
Sessions Judge on perusal of the record 
directed the commitment of the dis 
charged accused as well to stand his trial 
for the offence under Section 304 Indian 
Penal Code The Magistrate accordingly 
committed the other accused to Sessions 
Court It appears that the bar of S 403 
Criminal Procedure Code was pleaded 
by the discharged accused who had sub- 
sequently been committed to the Sessions 
Court The learned Judges constituting 
the Division Bench held that an order of 
commitment could only be interfered on 
a question of law and as no question of 
law arose in that case the commitment 
could not be set aside However it ap- 
pears that the provision of Section 430 
Criminal Procedure Code was not specifi- 
cally advanced nor considered 
6 Thereafter in a Full Bench case 
namely Mohammadi Gul v Emperor, 
28 Nag LR 233 =» (AIR ig32 Nag 121) (FB> 
a Full Bench of the Judicial Commis- 
sioners Court was required to consider 
the instant question when Macnair J C 
and Subhedar A J C by a majority 
Judgment held that a High Court would 
not be precluded from hearing an appeal 
filed by the Local Government from an 
acquittal by the mere fact of its having 
previously decided an appeal by the 
accused against his conviction m the same 
trial for a minor offence In that case 
Niyogi A J C as he then was expressed 
a contrary opinion which was approved 
by a Full Bench of the Madhya Bharat 
High Court in State v Kalu AIR 1952 
Madh Bha 81 as also by a Full Bench of 
the Punjab High Court in The State v 
Mansha Singh AIR 1958 Punj 233 How- 
ever a Division Bench of the Gujarat 
High Court in State v Diwanji Gardharji 
AIR 1963 Guj 21 dissented from the 
Full Bench view of the Madhya Bharat 
and Punjab High Courts and accepted the 
majority view of the Nagpur Judicial 
Commissioners Court mainly by reiving 
on the Supreme Court case of U J S 
Chopra v State of Bombay AIR 1955 SC 
633 The Division Bench of the Gujarat 
High Court thought that the reasoning of 
the Supreme Court in the said case sup- 
ported its own conclusions and was con- 
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trary to the reasoning and the conclusion 
arrived at by the Full Bench of the 
Punjab High Court 

7. It might have been necessary for 
us to examine the reasoning and the ratio 
decidendi of these cases but for the fact 
that we find that the instant question has 
been directly decided by their Lordships 
of the Supreme Court m an appeal arising 
from this State, namely, Nirbhay Singh 
v State of Madhya Pradesh, Cri Appeal 
No. 219 of 1966, D/- 30-10-1968 (SC). In 
that case, Nirbhay Singh was tried before 
the Court of Sessions, Ujjain in connec- 
tion with the death of his mother, Bhag- 
wanti The Sessions Judge convicted him 
of the offence of culpable homicide not 
amounting to murder and sentenced him 
to rigorous imprisonment for 7 years An 
appeal preferred by Nirbhay Singh from 
jail was summarily dismissed by the 
High Court on 16-3-1965 Thereafter, the 
State on 21-3-1965 filed an appeal against 
the acquittal of Nirbhay Singh of the 
charge of murder The High Court in the 
said appeal set aside the acquittal and 
found Nirbhay Singh guilty of the offence 
of murder and, therefore, altered his 
sentence to one of imprisonment for life 
In view of those facts, the question 
arose for consideration before their Lord- 
ships Their Lordships while considering 
some of the cases mentioned above by us, 
made the following observations - — 

"There is however no warrant for the 
argument that when an appeal preferred 
by a person convicted of an offence is 
dismissed summarily by the High Court 
under S. 421 of the Code of Crimina 
Procedure, the judgment of the trial 
Court gets merged in the judgment of the 
High Court and it cannot thereafter be 
modified even at the instance of any 
other party affected thereby, and in 
respect of matters which were not and 
could not be dealt with by the High 
Court when summarily dismissing _ the 
appeal When the High Court dismisses 
an appeal of the person accused sum- 
marily and without notice to the State, 
the High Court declines thereby to 
entertain the grounds set up for setting 
aside the conviction of the accused That 
judgment undoubtedly binds the accused 
and he cannot prefer another appeal to 
the High Court against the same matter 
m respect of which he had earlier prefer- 
red an appeal But it is a fundamental 
rule of our jurisprudence that no order 
to the prejudice of a party may be passed 
by a Court, unless the party had oppor- 
tunity of showing cause against the 
making of that order. When an appeal ol 
a convicted person is summarily dismissed 
by the High Court the State has no oppor- 
tunity of being heard The judgmen 
summarily dismissing the appeal of tne 
accused is a judgment given against the 
accused and not against the State or the 


complainant. If after the appeal of the 
accused is summarily dismissed, the State 
or the complainant seeks to prefer an 
appeal against the order of acquittal, 
the High Court is not prohibited by any 
express provision or implication arising 
from the scheme of the Code from enter- 
taining the appeal Where, however, the 
High Court issues notice to the State in 
an appeal by the accused against the 
order of conviction, and the appeal is 
heard and decided on the merits, all 
questions determined by the High Court 
either expressly or by necessary implica- 
tion must be deemed to be finally deter- 
mined, and there is no scope for review- 
ing those orders in any other proceeding. 
The reason of the rule is not so much 
the principle of merger of the judgment 
of the trial Court into the judgment of 
the High Court, but that a decision 
rendered by the High Court after hear- 
ing the parties on a matter in dispute 
is not liable to be reopened between _ the 
same parties in any subsequent enquiry ’’ 
Therefore, as per the pronouncement of 
their Lordships of the Supreme Court in 
the said case, the view as expressed by 
Niyogi, A J.C in the Nagpur Full Bench 
case, 28 Nag LR 233= (AIR 1932 Nag 121) 
(FB), and as expressed by the Full 
Benches of the Madhya Bharat, AIR 1952 
Madh Bha 81 (FB), and the Punjab High 
Courts, AIR 1958 Punj 233 (FB), would 
require re-examination For the purposes 
of the present case, it is not necessary for 
us to examine the majority view of the 
Nagpur Judicial Commissioner s Full 
Bench, 28 Nag LR 233= (AIR 1932 Nag 
121) (FB), which goes further than the 
observations of their Lordships of the 
Supreme Court We would reserve our 
opinion on the question Therefore, we 
do not think it necessary to discuss the 
question any further except to answer 
the reference in the light of the observa- 
tions of their Lordships of the Supreme 
Court. 

8. Our answers to the three questions 
posed are as follows — 

Question No. (1): — Ho. 

Question No (2) - — No. 

Question No (3)— No, subject to the 

limitations indicated by their Lordship.. 

0 f the Supreme Court in Cn Appea 
No 219 of 1966, D/- 30-10-1968 (SC) 
(supra) where the judgment in an 
appeal filed by an accused after notice to 
the State becomes final. 

9 In view of the answers given by us, 
let the matter be put up for decision of 
the appeal on merits before an appr 
priate Bench. 

Reference answered accordingly. 
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AIR 1970 MADHYA PRADESH 29 
(V 57 C 8) 

FULL BENCH 

P K TARE, K. L PANDEY AND 
SURAJBHAN JJ 

State of Madhya Pradesh, Appellant 
v Chhotekhan Nannekhan Respondent 
Criminal Appeal No 148 of 1965 and 
Criminal Revn. Nos 431 and 591 of 1966 
D /- 31-7-1969 from judgment of S J 
Guna D /- 7-5-1965 

Evidence Act (1872), S 114(e) — 
Scope — Prevention of Food Adulteration 
Act (1954) S 13(5) — Presumption under 
S 114 (c) of Evidence Act applies to 
report of Public Analyst — It is rebut- 
table — No evidence of requirements of 
Rr 7 and 18 of Prevention of Food Adul- 
teration Rules (1955) being duly com- 
plied with — Report of Public Analyst 
is not rendered inadmissible — Cr A 
No 180 of 19G6 dt 25-8-1966 (RIP) & 
1967 Cri LJ 1723 (MP) Overruled AIR 
1964 Guj 136 & AIR 1966 Mys 241 &: AIR 
1967 Raj 237 & AIR 1968 Mys 196 Dis- 
sented from — (Prevention of Food Adul- 
teration Rules (1955) Rr 7 18) 

The principle embodied in illustration 
(e) under Section 114 of the Evidence Act 
is that when any judicial or official act 
is shown to have been done in a manner 
substantially regular it is presumed that 
the formal requisites for its validity have 
been complied with If the Statute (Pre- 
vention of Food Adulteration Act) itself 
had provided that certain regulations and 
formalities must be complied with before 
the report of the Public Analyst could 
be admitted in evidence the position 
would have been different for in that 
case it would be necessary to specifically 
establish that those regulations and for- 
malities were duly observed In the ab- 
sence of such a provision what purports 
to be report signed by a Public Analyst 
is without any other proof, admissible in 
evidence and the presumption arising 
under Section 114 of the Evidence Act 
to the regular performance of official 
acts also applies to it The accused is not 
thereby prejudiced He may rebut the 
presumption by cross-examining prosecu- 
tion witnesses or leading other evidence 
He has also been given und*r sub sec- 
tion (2) of Section 13 of the Act the right 
to show if possible that the report is 
incorrect (para g) 

The presumption under Section 114 of 
the Evidence Act and illustration (e) 
thereunder in relation to regular perform- 
ance of official acts applies to the report 
of a Public Analyst It is however a 
rebuttable presumption. Thus such a 
report is not rendered inadmissible only 
because it has not been specific ally esta- 
IMttJ I/D912/69/SSG/P ' * 


blished by evidence aliunde that the 
requirements of Rules 7 and 18 of the 
Prevention of Food Adulteration Rules 
1955 were duly complied with Case law 
discussed Cr A No 180 of 1966 dt 2a- 
8-1966 (MP) & 1967 Cri LJ 1723 (MP) 
Overruled AIR 1964 Guj 136 & AIR 1966 
Mys 244 & AIR 1967 Raj 237 St AIR 1968 
Mys 196 Dissented from (Para 9) 

The distinction between relevancy or 
admissibility of a piece of evidence and 
the value to be attached to it is obvious 
S 13(5) refers to admissibility of the 
report and leaves it to the Court to deter- 
mine in the light of the circumstances of 
the case what value ought to be attached 
to it There is nothing in this provision to 
indicate that the report would be admis- 
sible only if it is obtained in the manner 
prescribed by the rules made under the 
Act (Para 5) 

Cases Referred Chronological Paras 
(1969) AIR 1969 Delhi 198 (V 56) 

= 1969 Cri LJ 881 Nawal Kishore 
v State 7 

(1968) Cn Appeal No 29 of 1968 
D /- 2-12-1968 = 1969 Ker LT 50 
(SC) K K Pookunju v K K 

Ramaknshna Pillai 7 

(1968) AIR 1968 Bom 247 (V 55) 

= 1968 Cn LJ 729 Knshna Raja- 
ram v M V Koranne 7 

(1968) AIR 1968 J & K 17 (V 55) 

= 1968 Cn LJ 162 Jammu Muni- 
cipality v Faquir Hussain 7 

(1963) AIR 1968 Mys 196 (V 55) 

= 1968 Cn LJ 952, Belgaum 
Borough Municipality v Shridhar 
Shanker 7 

(1967) AIR 1967 SC 970 (V 54) = 

19G7 Cn LJ 939 Municipal Corpo- 
ration of Delhi v Ghisa Ram 5 

(1967) 1967 Cn LJ 1723=1967 MP 
LJ 872 State of Madhya Pradesh 
v Abbasbhai 1 9 

(1967) AIR 1967 Mys 33 (V 54) = 

1967 Cri U 332 Laxman Sitaram 
v State of Mysore 7 

(1967) AIR 1967 Raj 237 (V 54) = 

1967 Cri LJ 1374 State of Raja- 
sthan v Kapoor Chand 7 

(1966) AIR 1966 SC 128 (V 53)“ 

1966 Cn LJ 105 Mangaldas v 
State of Maharashtra 5 

(1966) AIR 1966 Ker 70 (V 53) = 

1966 Cn LJ 416 Food Inspector 
Cannanore Municipality v P 
Kannan 7 

(1966) Cn Appeal No 180 of 1966 
D/- 25-8-1966 (MP) State of 
Madhya Pradesh v Shankar 
Lai 1 2 4 7 9 

(1966) Cn. Appeal No 495 of 1964 
D/- 3-1 0-1966 (M P ) Municipal 
Council Multai v Juggan 2 

(1966) AIR 1966 Mys 244 (V 53)“ 

1966 Cn LJ 1036 Mary Lazrado 
v State of Mysore 7 
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(1966) AIR 1966 Ori 81 (V 53) = 

1966 Cri LJ 562, State v. Uma- 
charan Ram 7 

(1964) AIR 1964 All 199 (V 51) = 

1964 (1) Cri LJ 502, Municipal 
Board, Faizabad v. Lalchand 7 

(1964) AIR 1964 Guj 136 (V 51) = 

1964.(2) Cri LJ 32, State of Guja- 
rat v. Shantaben 4, 7 

(1952) AIR 1952 Nag 83 (V 39) = 

1952 Cri LJ 448, The State v. 

Sonabai 2 

(1951) AIR 1951 Nag 191 (V 38) = 

1952 Cri LJ 471, Dattappa v. 

Buldana Municipality 2 

M. V. Tamaskar, Dy. Government 

Advocate, for the State. 

PANDEY, J.:— This case comes before 
us on a reference made by Golwalkar 
and Bhave, JJ., for examining the cor- 
rectness of the view taken by Newasker 
and Sen, JJ. in State of Madhya Pradesh 
v Shankerlal, Cri Appeal No 180 of 1966, 

D /- 25-8-1966 (MP), which was decided 
along with State of Madhya Pradesh v 
Abbasbhai, 1967 MP LJ 872= (1967 Cri L5 
1723) The same question is raised m 
Ataul Haque v. State of Madhya Pradesh. 
(Cn. Revn No 431 of 1966 (MP)), and 
Kundanlal v. State of Madhya Pradesh, 
(Cri Revn. No 591 of 1966 (MP) ), and, 
therefore, these two - cases also are beiore 
us for the same purpose. 

2. In the first case, the respondent 
Chhotekhan was convicted under b 
read with Section 16 (l)(a)(u) of t 
Prevention of Food Adulteration Act, 
1954, for selling adulterated milk and 
was sentenced to rigorous imprisonment 
for one year and a fine of Rs 2,00 / * 

in default, to like imprisonment tor a 
further term of six months In ^PPea , 
the Sessions Judge acquitted Chhotekhan 
on the ground that there was no specific 
evidence to show which preservative h 
been added to the sample of milk sent 
to the Public Analyst and what was tne 
quantity so added and, therefore, 
report was of no value In taking 
view, the Sessions Judge _ relied P 
Dattappa v. Buldana Municipality, 

1951 Nag 191. Against that acquittal, tne 
State filed this appeal, which came up 
hearing before Golwalkar and Bhave • 
They regarded Dattappas -> 

AIR 1951 Nag 191, decided by Mudhol 
ker J. (as he then was) as overruled Y 
The State v. Sonabai AIR 1952 
and Municipal Council, Multai v Jugr, 

Cn Appeal No. 495 of 1964. D/- 3-10 

1966 (MP). 

It was, however, argued that er^ 
was no specific evidence to show tna “ 
specimen of the seal had been sent sepa 
rately as required by Rule_ 18 c L 
Prevention of Food Adulteration Rules, 
1955, or that the Public Analyst hea 
compared the seal on the container 
the one separately sent to him as req 


ed by Rule 7 of those Rules and, there- 
fore, the report of the Public Analyst 
was not admissible in evidence For this 
view, reliance was placed upon Shanker- 
lal’s case, Cn. Appeal No 180 of 1966, 
D /- 25-8-1966 (MP), mentioned in the 
opening paragraph. Golwalkar and Bhave 
JJ doubted the correctness of the view 
taken in that case and made this refer- 
ence. 

3. In the second case, Ataul Haque 
was convicted under Section 7 read with 
Section 16(l)(a)(n) of the Act for selling 
adulterated milk and sentenced to rigor- 
ous imprisonment for one year and a 
fine of Rs. 2,000/- or, in default, to a 
further term of like imprisonment for 
four months He has challenged his con- 
viction inter alia on the ground that no 
evidence was led to show that the provi- 
sions of Rules 7 and 18 of the Prevention 
of Food Adulteration Rules, 1955, werej 
complied with. In the third case too,; 
Kundenlal was convicted under Section 7, 
read with Section 16(I)(a)(i) of Ihe Act 
for selling adulterated ghee and sentenc- 
ed to rigorous imprisonment for one year 
and a fine of Rs 2,000/- or. m default, to 
like imprisonment for three months lie 
too has raised the point that Rules 7 and 
18 ibid were not complied with 

4. In Shankerlal’s case, Cri. Appeal 
No. 180 of 1966, D/- 25-8-1966 (MP), thPj 
Division Bench relied upon State of Guja-. 
rat v Shantaben, AIR 1964 Guj 136, and 

° b "It V cannot be doubted that the report 
of the Public Analyst is admissible only 
under certain circumstances It Is admis- 
sible under the Prevention of Food- 
Adulteration Act provided certain forma- 
lities are observed If the formalities are 
not observed, the reports cannot be mad- 
admissible That shows that the rules are 
mandatory If the rules are mandatory, 
Sere cannot be a presumption that offi- 
cial acts have been properly performed 
The fixing of the seal is no doubt an 
official act, sending the sample of *e 
seal also is an official act, but the admis , 
sibility of the document depends on the 
performance of the official acts which 

be used as evidence of the the 

therein It is therefore clear that t 
nubile analyst must mention m his report 
that he received the seal intact and he 
had compared .he seal w.th J.g»g 

fofll 13l ot re/ert A oi toW 
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it has been superseded under sub-sec- 
•tion (3) or any document purporting to 
be a certificate signed by the Director of 
the Central Food laboratory may be 
used as evidence of the facts stated there- 
in in any proceeding under this Act or 
under Sections 272 to 276 of the Indian 
Penal Code (Act XLV of I860) 


Provided that any document purporting 
to be a certificate signed by the Director 
of the Central Food Laboratory shall be 
final and conclusive evidence of the facts 
stated therem 

The distinction between relevancy or ad- 
missibility of a piece of evidence and 
the value to be attached to it is obvious 
and need not be elaborated It is plain 
enough that sub-section (5) refers 
to admissibility of the report and 
leaves it to the Court to determine in 
the light of the circumstances of the case 
what value ought to be attached to it It 
may be noted that there is nothing in this 
provision to indicate that the report 
would be admissible only if it is obtained 
in the manner prescnbed by the rules 
made under the Act So in Mangaldas v 
State of Maharashtra AIR 1966 SC 128 
•their Lordships observed 

This provision clearly makes the 
report admissible m evidence What value 
is to be attached to such report must 
necessarily be for the Court of fact which 
has to consider it Sub-section (2) of Sec- 
tion 13 gives an opportunity to the accus- 
ed vendor or the complainant on payment 
of the prescnbed fee to make an applica- 
tion to the Court for sending a sample of 
the allegedly adulterated commodity 
taken under S 11 of the Act to the 
Director of Central Food Laboratory for 
a certificate The certificate issued by the 
Director would then supersede the report 
given by the Public Analyst This certi- 
ficate is not only made admissible in 
evidence under sub-section (5) but is 
given finality to the facts contained there- 
in by the proviso to that sub-section. It 
is true that the certificate of the Public 
Analyst is not made conclusive but this 
only means that the Court of fact is free 
to act on the certificate or not as it 
-thinks fit ” fPaEe 132) 


In a subsequent case Municipal Corpora- 
tion of Delhi v Ghisa Ram. AIR 1967 SC 
970 their Lordships laid down that the 
report of the Public Analyst does not 
cease to be good evidence even where a 
certificate from the Director of the 
Central Food Laboratory cannot be ob- 
tained for any cause and the conviction 
of the accused is unsustainable on the 
ground that, by reason of deprivation of 
the valuable right under Section 13(2) of 
the Act owing to lapse of tune he is pre- 
judiced in his defence 
6 In this case we are not required to 
•consider what value should be attached 


to the report of the Public Analyst where 
it is established by evidence that a speci 
men of the seal had not been sent 6epa 
ratelv to the Public Analyst or he did 
not also compare the seal on the container 
with the other seal In this situation the 
Court may conclude that it was not 
established that the sample seized was 
examined by the Public Analyst The 
limited question before us is whether 
there is in view of illustration (e) under 
Section 114 of the Evidence Act a rebut 
table presumption that official acts like 
sendmg a specimen seal separately and 
the comparison of the seal on the con- 
tainer with that seal so sent were proper- 
ly performed 

7 In Shankerlals case Cn Appeal 
No 180 of 1966 D /- 25-8-1966 (MP) 
(supra) it was observed that since the 
rules were mandatory there could be no 
presumption that the procedure as there- 
in prescnbed being official acts v/ere 
properly followed For that view reliance 
was placed upon the observations of the 
Guiarat High Court in Shantabens case 
AIR 1964 Guj 136 (supra) There is how 
ever nothing in the judgment of Raju J 
delivered in the Gujarat case to indicate 
that he considered the applicability of 
Section 114 of the Evidence Act and 
illustration (e) thereunder to the acts of 
the Food Inspector and the Public Ana- 
lyst That aspect of the question was not 
considered in Mary Lazarado v State 
of Mysore AIR 1966 Mys 244 State of 
Rajasthan v Kapoor Chand AIR 1967 
Raj 237 and Belgaum Borough Munici- 
pality v Shndhar Shanker AIR 1968 
Mys 196 also although the view taken 
in the Gujarat case was adopted A con- 
trary view was however taken m Muni- 
cipal Board Faizabad v Lai Chand AIR 
1964 All 199 State v Uma Charan Ram 
AIR 1966 On 81 Laxman Sitaram v 
State of Mysore AIR 1967 Mys 33 and 
Nawal Kishore v State AIR 1969 Delhi 
198 without referring to the presumption 
under Section 114 of the Evidence Act 
and also in Food Inspector Cannanore 
Municipality v P Kannan AIR ig66 Ker 
70 Jammu Municipality v Faauir Hus- 
sain. AIR 1968 J & K 17 and Krishna 
Rajaram v M V Koranne AIR 1968 
Bom 247 on the basis of the presumption 
under the section In many of these cases 
the Gujarat case was specifically distin- 
guished or dissented from The contrary 
view taken in these cases is supported by 
the following observations of the Supreme 
Court ink K. Pookunju v K K Rama- 
krishna Filial, Cn. Appeal No 29 of 1963 
D /- 2-12-1968 (SC) 

The only point of any substance v/hich 
has been pressed before us by the learn- 
ed counsel for the appellants is that th" 
Rules framed under the Act had not 
been complied with Inasmuch as it has 
not been proved that the specimen bn- 
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pression of the seal used had been sent 
to the Public Analyst. Rule 18 of the 
Prevention of Food Adulteration Rules, 
1955, provides that a copy of the memo- 
randum and a specimen impression 
of the seal used to seal the packet shall 
be sent to the Public Analyst separately 
by post. The High Court was not at all 
impressed with the contention based on 
Rule 18 It relied on the report of the 
Public Analyst Exh. P-9 which was in 
Form III as prescribed by the Rules in 
which it was stated, inter alia, that the 
Public Analyst had received from the 
Food Inspector a sample of compounded 
misky. asafoetida marked No C 2/65 for 
analysis, properly sealed and packed and 
that he had found the seal intact and 
unbroken The contention which was 
pressed and which has been reiterated 
before us is that it is nowhere stated m 
Exh p/9 that the Public Analyst had 
compared the specimen impression of the 
seal with the seal on the packet of the 
sample. The High Court relied on the 
principle that official acts must be pre- 
sumed to have been regularly performed 
Under Rule 7, the Public Analyst has to 
compare the seal on the container and 
the outer cover with the specimen im- 
pression received separately on receipt 
of the packet containing the sample for 
the analysis The High Court considered 
that it must be presumed that the Public 
Analyst acted in accordance with the 
Rules and he must have compared the 
specimen impression received by him 
with the seal of the container. 

„We do not find any error in the decision 
of the High Court on the above point.” 

. 8. The principle embodied in illustra- 
|tfon (e) under Section 114 of the Evidence 
Act is that when any judicial or official 
act is shown to have been done in a 
manner substantially regular, it Is pre- 
sumed that the formal requisites for its 
validity have been complied with As we 
have indicated elsewhere, if the Statute 
itself had provided that certain regula- 
tions and formalities must be complied 
with before the report of the Public Ana- 
lyst could be admitted m evidence, the 
Position would have been different, for, 

! ln that case, it would be necessary to 
Pecifically establish that those regula- 
tions and formalities were duly observed 
•n the absence of such a provision, what 
Purports to be report signed by a Public 
Analyst is, without any other proof, ad- 
missible in evidence and the presumption 
arising under Section 114 of the Evidence 
Act to the regular performance of official 
acts also applies to it The accused is not 
thereby prejudiced He may rebut the 
Presumption by cross-examining prosecu- 
tion witnesses or leading other evidence 
tie has also been given under sub-sec- 
hon (2) of Section 13 of the Act the right 
to show, if possible, that the report is 
1970 Cri LJ. JG. 
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incorrect. So. in AIR 1967 SC 970 (supra), 
the Supreme Court observed - [ 

Obviously the right has been given to 
the vendor in order that, for his satisfac- 
l l ° n , a nd proper defence, he should be 
able to have the sample kept in his charge 
analysed by a greater expert whose certi- 
ficate is to be accepted by Court as con- 
clusive evidence.” (Page 972) 

9. For all these reasons, we are of 
opinion that the view taken in Cri. Appeal 
No 180 of 1966, D/- 25-8-1966 (MP) 

(supra) and 1967 MP LJ 872= (1967 Cri 
LJ 1723) (supra) is not correct In our 
opinion, the presumption under Sec 114 
of the Evidence Act and Illustration (e) 
thereunder in relation to regular per- 
formance of official acts applies to trie] 
report of a Public Analyst. It is, however, 
a rebuttable presumption. That being so,! 
such a report is not inadmissible onIy| 
because it has not been specifically esta- 
blished by evidence aliunde that thej 
requirements of Rules 7 and 18 of the 
Prevention of Food Adulteration Rules, 
1955, were duly complied with 

Order accordingly. 


1970 CRI. L, J. 241 (Yol. 76, C. N. 52) = 
AIR 1970 MADRAS 63 (V 57 C 19) 

M ANANTANARAYANAN C. J. AND 
M. NATESAN J. 

A. Mohambaram, Appellant v. M. A. 
Jayavelu and others, Respondents. 

W. A. Nos 179 and 190 of 1968, D/- 
6-12-1968 from decision of Kailasam, J. In 
W. P. No 436 of 1968. 

(A) Constitution of India, Art. 226 — 
Quo Warranto — Requisites for the issue 
of — Office of Public Prosecutor is a 
public office — Importance of the office 
stated — (Criminal P. C. (1898), Ss. 4 (1) 
(t) and 493). 

To sustain a quo warranto writ, the ap- 
plicant has to satisfy the Court that the 
office in question is a substantive public 
office and that the incumbent whose posi- 
tion is questioned is holding the post 
without legal authority, that is, in appoint- 
ing him the Government has contravened 
statutory provisions or binding rules _ The 
office of Public Prosecutor is a public of- 
fice and hence an appointment to that post 
can form the subject-matter of a petition 
under Art. 226 seeking a writ of quo 
warranto. (Paras 5 and 10) 

The office of Public Prosecutor involves 
duties of public nature and of vital in- 
terest to the public .Provisions under 
Sections 417, 493, 422 and 494 of Cri- 
minal P C bring out the importance o£ 
that office. These show that RubhcRro- 
secutor is not a just an Advocate engaged 

GM/HM/C709/69/TVN/D 
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by the State to conduct its prosecutions 
The importance of the office from the 
point of View of the State and the com- 
munity is brought out in Section 494 Cri- 
minal P C which vests in the Public 
Prosecutor a discretion to apply to the 
Court for its consent to withdraw from 
the prosecution of any person. The con- 
sent if granted, has to be followed by 
the discharge of the person or his acauittal 
as the case may be AIR 1965 SC 491 at p 
494 & AIR 1957 SC 389 at P 393 & AIR 
1961 Mad 450 at p 460 & AIR 1938 PC 
266 Rel on (Paras 5 and 10) 

(B) High Court Rules and Orders — 
Madras High Court Criminal Rules of 
Practice and Circular Orders 1938 It 45 
• — Rule valid and mandatory — Rules 
framed m exercise of power under Arti- 
cles 227 and 309 of Constitution — Con- 
travention fatal to appointment — On 
facts held, Government had appointed a 
person as public prosecutor not nominated 
by the Collector — • Order of appointment 
quashed • — Mandamus to act upon nomin- 
ation sent by collector and appoint writ 
petitioner accordingly refused — Govern- 
ment ls not bound to accept nomination 
sent by Collector — Order m W P No 436 
of 1968 (Mad) by Kailasam J reversed on 
facts — (Constitution of India Arts 227, 
309 and 226) — (Criminal P C (1898), 
Section 492) 

Per Anantanarayanan, C J It could 
not be seriously disputed that the pream- 
ble to the Criminal Pules of Practice 1958 
is conclusive that Art 227 of the Constitu- 
tion is the foundation for Rule 45 of the 
above Rules particularly Art 227 (2) (b) 
which invests the High Court with power 
to make and issue rules for regulating 
the practice and proceedings of such 
Courts Relevant part of the Proviso to 
Art 209 of the Constitution could equally 
be regarded as the foundation of the 
Rule (Para 6) 

It cannot be urged that, tjjft State. Gov- 
ernment could appoint a public prosecutor 
whoever they liked irrespective of the 
procedu-e laid down by Rule 45 or the 
nomination of the Collector for the rea- 
sons that it v as the appointing authority 
and that the Collector v as a subordinate 
of the Go/enanent The State was bound 
to conform to the rule of law so that its 
detn-ion should be predictable and In 
conformity v nth the principle Arbi- 
trariness in any such sphere if counten- 
anced or tolerated, would gravely jeopar- 
dise the rule of law and mav even bring 
It to an end AIR 1967 SC 1427 at p 1434 
It AIR 1963 Fer 244 Rel on. (Para 7) 
Per Natesan, J Tracing the rules as to 
appointment of Public Prosecutor from 
9895 to the latest Criminal Rules of 
Practice and Circular Orders 1958 it 
would be clear that the procedure relat- 
ing to the appointment of Public Pro- 
secutor Telate to practice and proceedings 


of the Court The Governor of Madras 
approving the rules forwarded by the 
High Court purports to exercise the 
powers conferred by Article 227 ol 
the Constitution and all enabling powers 
Vide Article 227 Clause (2) and the 
related proviso The power to frame 
rules for regulatmg the practice and pro- 
ceedings of Criminal Courts can properly 
include the qualifications of the person 
who has to function as Public Prosecutor 
In Criminal Courts Rule 45 cannot be 
considered inconsistent with the provision 
of Section 492 Criminal P C vesting the 
power of appointment of Public Prosecutor 
in the State Government The rule doej 
not in the least detract from the power 
of Government to appoint Public Pro 
secutor It only sets out the procedure 
which the Government will follow In 
making the appointment Notwithstanding 
the rule the power to appoint Public Pro- 
secutor still vests m the State Govern 
ment and so the requirement of Art 227 
for validity of the rule that it shall not be 
Inconsistent with the provision of any law 
for the time being m force is fully satis- 
fied (Para 11) 

Rule 45 can be sustained also under the 
Proviso to Art 309 of the Constitution, 
under which the Executive too could make 
rules regulating the recruitment and the 
conditions of service of persons appointed 
to public posts The fact that the Rule In 
question does not purport to have been 
made under the power conferred by Arti- 
cle 309 Is immaterial since It Is not deci- 
sive But while approving the rules the 
Governor had declared that it was done in 
exerase of the powers conferred by 
Article 227 of the Constitution and all 
other powers thereunto enabling if the 
High Court under Article 227 nuy not 
properly frame a rule with reference to 
the appointment of Public Prosecutor as 
matter relating to practice and proceed- 
ings of Criminal Courts, the. rule should 
be deemed to have been made under the 
proviso to Art 309 which enables the Gov- 
ernor or such person as he mav direct to 
make rules regulatmg the recruitment and 
the conditions of service to posts in 
connection with the affairs of the State 
(Para 12) 

Further though the original rule re- 
garding the appointment of Public Pro- 
secutor which acquired statutory force bT 
virtue of Section 96-B (4) of the Govern- 
ment of India Act 1919 was not continu- 
ed that factor could be taken into con- 
sideration in examining the character of 
the present rule The statutory force of 
the rule could not be devalued after the 
Constitution when the atizens w e^e as- 
sured of the sovereignty of the Rule of 
Law (Para 12) 

The submission that rule Is only for 
guidance of the Executive and non ad- 
herence to the rule ls not justiciable has 
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io be rejected. Statutory rules cannot be 
described as or equated with administra- 
tive directions. The clear and unambi- 
guous expression in Art. 309 of the Con- 
stitution that rules made by the Governor 
or such person as he may direct regulat- 
ing the recruitment and the 'conditions of 
service of persons appointed, until provi- 
sion in that behalf is made by or under 
an Act, shall have effect subject to the 
provisions of any such Act, must be given 
its full and unrestricted meaning. Having 
regard to the history of the rule regarding 
the appointment of Public Prosecutor, the 
rule must be held to have been made 
under constitutional powers and so has 
statutory force, whether it is Art 227 or 
the Proviso to Art. 309. (Para 1-) 


In this case, applications were called for 
the post of Government Pleader-cum- 
Public Prosecutor originally in vogue m 
the district. The District Bar Association 
sent names of 17 Advocates for considera- 
tion to the Collector Thereafter, there 
was a proposal to appoint separate indi- 
viduals for the posts. The Collector for- 
warded the list to the District and Ses- 
sions Judge to propose names for the posts 
separately on the assumption that there 
would be separate incumbents for the 
posts. The District and Sessions Judge 
furnished two distinct panels containing 
five names each for appointment to the 
two posts The respondent's name whose 
appointment to the post of Public Pro- 
secutor was impugned, w T as found only 
in the panel of names for the appomtmen 
of Government Pleader and that of the 
appellant (Writ-Petitioner) for the ap- 
pointment of Public Prosecutor, each 
Panel containing five names. The '-o hec- 
tor in forwarding his nomination to tne 
Government while agreeing with the 
Panels given by the District and Session 
Judge, specifically recommended that tne 
appellant (Writ Petitioner! who was then 
’Additional Public Prosecutor be appoint- 
ed Public Prosecutor. No alternative 
name was given by the Collector for th 
Post The Collector recommended that tne 
Present appointee (respondent) may be ap- 
pointed as Additional Public Prosecutor 
which post would fall vacant by the ap- 
pellant (Writ Petitioner) being appomtea 
as the Public Prosecutor Thus, while the 
Collector had not recommended the P re ' 
sent appointee for either of the posts then 
vacant, the District Judge, who was con- 
sulted, recommended the present ap- 
pointee only for the post of Government 
Pleader. So neither the authority that 
bad to be consulted under the rule, nor 
the authority that had to nominate, re- 
commended the present appointee for tne 


Post of Public Prosecutor. 

Held, that the appointment made by the 
Government violated the mandatory pro- 
vision under Rule 45 of Criminal Rules oi 
Practice under which the appointment 
should be on the nomination of the col- 


lector. This was so notwithstanding the 
fact that the Government was not bound 
to accept the nomination sent by the Col- 
lector It might require the Collector to 
make a fresh nomination or call for a 
panel of names with his recommendation 
in consultation with the Sessions Judge. 
For appointment not to contravene the 
rule, it must be a nominee of the Collec- 
tor that should be appointed for the post. 
However, the appointment would be by 
the Government which had to take the 
final decision. (Paras 13 & 16) 

Though it was an administrative order, 
no absolute discretion lay with the Gov- 
ernment for making the appointment. It 
had to be made m accordance with a rule 
and a procedure prescribed had to precede 
the appointment An order contravenine 
the rule and procedure prescribed was 
liable to be set aside Rules made under 
statutory powers, unless they were con- 
stitutionally invalid, must be adhered to. 
Statutory rules which were functional in 
character were not made to be violated 
at the caprice of the Executive Authority 
concerned There was no such thing as 
absolute or untrammelled discretion, the 
nursery of despotic power, m a democracy 
based on the rule of law (Para 18) 

However, the appellant (writ petitioner) 
was not entitled to the issue of a writ of 
mandamus directing the Government to 
appoint him to the post of Public Pro- 
secutor on the ground that his name was 
the only one recommended by the Col- 
lector. The Government was not bound to 
appoint the person nominated by the Col- 
lector He could only claim that he 
should be considered for the post AIR 
1961 Mad 450, Dist; (1948) 1 KB 223 & 
AIR 1967 SC 1427 at p 1434 & AIR 1968 
Ker 244 & AIR 1953 Mad 392, 393, Rel 
on; Order in W. P No 436 of 1968 (Mad) 
by Kailasam, J Reversed (taking a dif- 
ferent view of the facts). (Para 24) 


(C) Constitution of India, Arts. 14 and 
6 — Appointment — Discretionary orders 
ty the Executive — Extraneous or im- 
iroper matters — Consideration of — Disc- 
retion must be held exercised beyond 
.uthority. 

If people who have to exercise a public 
[uty by exercising their discretion take 
nto account matters which the Courts con- 
ider not to be proper for the guidance of 
heir discretion, then in the eye of law they 
lave not exercised that discretion. When 
•onsiderations extraneous to the suitabi- 
ity of a person for appointment are taken 
nto account in making an. appointment, 
here is an abuse of discretionary Power, 
md so the exercise of power exceeds tne 
sounds of authority. The other aspirants 
(or the office would have been left out of 
sonsideration on totally irrelevant 
In such a case Arts 16 and 14 are wolated 
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The fact that an aspirant for office hap- 
pened to be an active member of a poli- 
tical party in power by itself should not 
and could not disqualify him if otherwise 
suitable for being appointed to a post 

(Para 21) 

(D) High Court Rules and Orders — 
Madras High Court Criminal Rules of 
Practice and Circular Orders 1958 R 45 

— Standing Orders of the Government 
relating to appointment of Law Officers in 
the mofussil — Standing Orders have no 
statutor> force — Government can relax 
them m suitable cases 

Standing Orders of the Government re- 
garding appointment of Law Officers in 
the mofussil are devoid of statutory force 
and remain merely as declarations — no 
doubt public and explicit declarations — 
but still only declarations by Government 
of their intention and line of conduct 
Such Standing Orders have no legal sanc- 
tion behind them and the Government 
may m suitable cases in the exercise of 
discretion, relax the rules Hence the 
rule embodied in the Standing Order re- 
quiring 7 years standing at the bar, for 
the appointment of a Law Officer can be 
relaxed by the Government m its discre- 
tion in a suitable case AIR 1961 Mad 
450 Foil (Para 22) 

(E) High Court Rules and Orders — 
Madras High Court Criminal Rules of 
Practice and Circular Orders, 1958, R 45 

— Object of the Rule 

Pule 45 of the Madras Criminal Rules of 
Practice and Circular Orders 1958 pro- 
vides that the State Government should 
appoint a Public Prosecutor on the nomi- 
nation of the Collector who shall consult 
the Sessions Judge before submitting his 
nomination to the Government The 
object of the provision is self-evident viz. 
that it intends to secure to the Govern- 
ment the appointing authority real as- 
sistance The Cnbectnr Ibe .pTfinulw .bead 
in the district may be properly expected 
to offer his advice m the matter He Is 
reamred under the rule to act in consulta- 
tion with the Sessions Judge the appro- 
priate authority to give advice for the 
selection The consultation which has to 
precede nomination by the Collector is 
obviously intended to secure a conference 
of two minds eminently fitted for the task 
(Para 17) 

(F) Words and Phrases — Nomination’ 

— Word synonymous with naming pro- 
posing or recommending (Para 15) 


Cases Referred Chronological 
(1968) AIR 1968 Ker 244 (V 55) = 
1963 Ker LT 268 K. M. Joseph 
v State of Kerala 


(1SG7) AIP 1967 SC 1081 (V 54) = 
1967-1 SCR 373 - (1967) 2 SCJ 
830^ Raja Anand v State of 


Paras 

7 18 

20 


(1967) AIR 1967 SC 1427 (V 54) = 

1967-1 ITJ 903 = 1967-2 SCJ 102 
Jaismgham v Union of India 7 18 
(1965) AIR 1965 SC 491 (V 52) = 

(1964) 4 SCR 575 University of 
Mysore v Govinda Rao 10 

(1961) AIR 1961 SC 751 (V 48) = 

1961 (1) Cn LJ 773 = 1961-2 SCR 
679 State of Uttar Pradesh v 
Baburam 12 

(1961) AIR 1961 Mad 450 (V 48) = 

ILR (1961) Mad 553 Ramachandran 
v Alaginswami 10 12 22 

(1957) AIR 1957 SC 389 (V 44) = 

1957 SCJ 336 = 1957 SCR 279= 

1957-1 Mad LJ (Cn) 247 State of 
Bihar v Ram Naresh 10 

(1953) AIR 1953 Mad 392 (V 40) = 

1953-1 Mad LJ 88 Pushpam v 
State of Madras 17 

(1953) AIR 1953 Nag 81 (V 40) = 

ILR (1952) Nag 267 Miss Cama v 
Banwarilal 23 

(1951) 342 US 98 = 96 L Ed 113 
United States v M Wunderlich 18 
(1948) 1948-1 KB 223 = 1947-2 All 
ER 680 Associated Provincial 
Picture Houses Ltd v Wednesbury 
Corporation 18 

(1938) AIR 1938 PC 266 (V 25) = 

(1938) 2 Mad LJ 780 = 65 Ind App 
388 Faqir Singh v Emperor 10 

V Thvagaraian for Appellant Govern- 
ment Pleader T Govmdarajulu and P M. 
Sundaram for Respondent 


ANANTANARAYANAN C J — I have 
had the advantage of perusing the judg- 
ment of mv learned brother which dis- 
cusses all relevant aspects of these Wnt 
Appeals in considerable detail I am In 
entire agreement with his conclusions 
and if I am appending a brief separate 
judgment it Is only because of the impor- 
tance of the vital aspect 

2 The facts on the record themselves 
are incontrovertibly established and 
mviVec? Ahfvsf «sve* aw* .‘.vj* jsvjw ^evrrsuf- 
sible on the facts Briefly stated In mak- 
ing the appointment of the first respondent 
to the office of the Public Prosecutor 
North Arcot Sessions Division, the State 
was not appointing a person who had been 
nominated by the Collector or was any 
nominee of the Collector under Rule 45 
of the Criminal Rules of Practice The 
view to the contrary taken by th? learned 
Judge (Kallasam J ) is clearly based on a 
misconception of the actual facts of the 
record as my learned brother has so 
plainly shown 

3 On this aspect which is the factual’ 
aspect it is sufficient to be very brief. A* 
the rule makes it mandatory for the Col 
lector to consult the Sessions Judge what 
actually happened \ as that the Collector 
referred the names of 17 Advocates, 
furnished by the Bar As'ociation, to the 
District and Sessions Judge to enable hun 
to propose names separately for the of- 
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fice of the Public Prosecutor and the Of- 
fice of Government Pleader, as the Col- 
lector had justification to assume that 
separate incumbents would have to be ap- 
pointed for the two offices. The District 
and Sessions Judge furnished two dis- 
tinct panels of names, and the appointee- 
respondent was included in the panel of 
names for the office ox the Government 
Pleader, which does not now concern us 
at all It is not in dispute that the name 
of the appellant was included by District 
and Sessions Judge in the panel of names 
for the office of Public Prosecutor . The 
Collector forwarded his nomination to 
Government, in compliance with Rule 45, 
making the specific recommendation or 
nomination, whichever it might be termed, 
that the appellant, who was then Addi- 
tional Public Prosecutor, be appointed 
Public Prosecutor, North Arcot Sessions 
Court The appointee-respondent was not 
nominated by the Collector for this office, 
in any sense. If the nomination of the 
Collector had been accepted by Govern- 
ment, the apDointment of the appellant to 
that office would necessarily have created 
a vacancy in the office of Additional Public 
Prosecutor, a distinct office, the filling up 
of which was not then imminent The 
Collector expressed his opinion that that 
office could be given to the. respondent- 
appointee, so that he could pick up work, 
and equip himself for greater responsi- 
bilities 


As mv learned brother has shown, the 
actual appointing authority under Sec- 
tion 492 of the Code of Criminal Procedure 
is the State Government, and Rule 4s o 
the Criminal Rules of Practice is only the 
mode by which this power is to he ex- 
ercised The Collector is not the appoint- 
ing authority, and, hence, the Govern- 
ment could well reauire the Collector 
not merely to nominate one person, ^ 
to submit a panel of nominees i urine ; , 
where the Government are unable, x 
any proper reason, to accept a smR 
nomination of the Collector, if it happ 
ed to be a single nomination as in 
case, the Government would further cor 
respond with the Collector, with a we v 
to obtaining a nomination, which 
seem to be acceptable, in public uu 
If the rule were to be taken as imp 
Ing that the Collector need make only 
one nomination, even if Government 
unable to accept that nomination tnis 
would imply that the virtual crux of tne 
Power would be with the Collector, 
not the State Government, which is nox 
the intendment of Section 492 of 
Code of Criminal Procedure. 


4. Hence, in the context of these facte 
1 Propose to deal, very briefly, with tn 
■following questions — 

&. Is the Office of Public Prosecutor, a 
public office, within the ambit oi 
quo warranto jurisdiction - 


2. Is Rule 45 of the Criminal Rules of 
Practice not merely an administra- 
tive rule of directory significance, 
but a statutory or law-based 
mandatory rule, which the State 
Government must conform to, until 
and unless the content of the rule 
be changed’ 

3 Is the State Government bound to 
conform to the rule and prescrib- 
ed piocedure, in making such an 
appointment to a public office, as 
part of the incidents of the rule 
of law? 


5. It appears to me, very clearly, that 
the answers to all these questions must be 
in the affirmative Not merely is the of- 
fice of Public Prosecutor a public office, 
but, m my view, it is a public office of 
considerable significance, for the integrity 
and efficiency of the administration of cri- 
minal justice. Any one appointed to this 
office must, in the interests of the public, 
have a high degree of efficiency and 
knowledge of the law of Crimes and the 
Criminal Procedure; he must have 
character and integrity, that are irrepro- 
chable and above suspicion, he must have 
a sense of his duty to the public and to 
the Court, as overriding considerations 
As can be immediately realised, if these 
requisites are lacking, the incumbent to 
such an office can gravely injure the ad- 
ministration of criminal justice 

The ideal Public Prosecutor is not 
surely concerned with securing convic- 
tions or with satisfying the departments 
ot the State Government, with which he 
has to be m contact He must consider 
himself as an agent of Justice, * nd : 
learned brother has pointed out, his dis 
cretion to apply to the Court for its con- 
sent to withdraw from any prosecution, 
if a vital one It is m the interests of the 
State and the Public, that any selection 
to such an office must be based on the 
most pertinent considerations, without 
nreiudice or favour, and that only .the 
best person or persons should be appom - 

Gd e i propose to deal very briefly with 
the' second question, 

RulS'of Practice. Mv learned brother 
has traced the lineage of this rule, and 
neednot recapitulate that aspect. But 1 
do nof see how it could be senousl 
puted, that the preamble to the nu 
published in 1958, is conclusive that Arti 
cle 227 of the Constitution of ^misffie 

foundation fg this^r the High 

tfJSltkUvj, rto 

that the Go , ver ^ n o 0 u r r °had framed it' 
Rule, after the High Cou c rc j e d their 

and after Govenirnent had acco her 

prior sanction As my leameu 
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has stressed the relevant part of the Pro- 
viso to Art 309 of the Constitution could 
equally be regarded as the foundation of 
the Buie No doubt the rule can be 
changed if m practice theie are difficul- 
ties experienced in the working of the 
rule But unless and until the rule is 
changed in accordance with due proce- 
dure it is a law -based rule which Gov- 
ernment must adhere to It cannot be set 
at naught or flouted in an individual case 
merely because of caprice or in an arbi- 
trary manner If that happens the 
Courts are bound to interfere though it 
may be open to Government to modify or 
alter the rule for future contingencies 
7 This brings me to the last aspect of 
the matter namely whether it is open to 
the State Government to claim that since 
it is the appointing authority with the 
power to appoint a person to the concern- 
ed office and the Collector is a subordi- 
nate oi Government the Gov emment may 
appoint whoever they like irrespective of 
the procedure laid down by Rule 45 or 
the nomination of the Collector because 
the power is unfettered It is here that 
the observations of their Lordships of the 
Supreme Court in Jaismgham v Union of 
India ( (1967) 1 ITJ 903 = (1967) 2 SCJ 
102 = AIR 1967 SC 1427 at p 1434) which 
were also relied on by the Kerala High 
Court in K M Joseph v State of Kerala, 
AIR 1968 Ker 244 appear to be not merely 
pertinent but to bear upon a situation of 
that kind with the weight and solemnity 
|of basic legal principle Not merely are 
the Executive Authorities that is the 
State in its executive aspect bound to 
conform to the rule of law but such a re- 
quirement is even more obligatory on the 
State than on anv Private citizen Any 
such decision should be predictable and 
in conformity with principle it should 
both appear to conform, and also in the 
spirit as well as the letter should sub- 
serve the rule of law Arbitrariness in 
any such sphere if countenanced or 
tolerated will gravely feopardvse the rule 
of law and may even bring it to an end 
8 For the reasons set forth by my 
learned brother I entirely agree that the 

the first respondent as 
the Public Prosecutor of North Arcot Dis- 
trict must be set aside and that the State 
Government should now take up the oues- 
“° n t f0 Jl consideration and due action, in 
wie light of principles that we have stated 
The appellant may claim that he has every 
nght to be considered for the post but he 
has certainly no right now to the appomt- 
ment per se the due appointment must 
be made afresh by Government in con- 
1^1/ ^ the Procedure established by 

J . A~ 11116 appellant In 
ly, 6 ^ 6 areals is an Advocate of the Madras 
5J5L Practising at Vellore North 

Arcot District and an aspirant lor the 


post of Public Prosecutor North Arcot 
Sessions Division which fell vacant on 
31st August 1967 By G O Ms No 231 
dated 30th January, 1968 the Government 
appointed the first respondent herein as 
the Public Prosecutor and the appellant 
challenging the legality of the appoint- 
ment moved this Court under Art 226 
of the Constitution by two petitions one 
f or a writ of quo warranto directed 
against the first respondent requiring him 
to ehow cause by what authority he 
clangs to hold the office of Public Pro- 
secptor North Arcot and another for a 
wnt of mandamus requiring the State of 
Mad ras the 2nd respondent herein, to ap- 
point the appellant as Public Prosecutor 
The substantial ground of challenge to the 
appointment and the basis of the appel- 
lant s claim for the post is that statutori- 
ly the appointment by Government can 
onlv' be on the nomination of the District 
Cd&ttten v?i raradteteun Wit Wksmwa 
Judge of the Division and that the Col- 
lertor nominated the appellant only for 
the Post Our learned brother Kailasam, 
J before whom the petition came up for 
hearing while holding that the appoint- 
ment to the post of Public Prosecutor Is 
governed by statutory requirements pro- 
ceeded in the view that the requirements 
of the rule have been complied with and 
discussed the applications 

l0 The function of a writ of quo 
warranto under the Constitution I 3 
suinmed up by Gajendragadkar J (as 
he then was) as follows in Univer-ity of 
Mysore v Govinda Rao ( (1964) 4 SCR 
575 «= AIR 1965 SC 491 at p 494) 

■ Broadly stated the quo warranto pro- 
ceeding affords a judicial inquiry in which 
any person holding an independent sub- 
stantive pubbe office or franchise or 
liberty is called upon to show by what 
ne pt he holds the said office franchise or 
liberty if the inquiry leads to the finding 
that the holder of the office has no valid 
to A the Issue of the vmt of quo 
wartanto ousts him from that office In 
other words the procedure of auo 
wafranto confers jurisdiction and autho- 
rity on the judiciary to control executive 
action in the matter of making appoint- 
ments to public offices against the relevant 
statutory provisions it also protects a citi- 
zen from being deprived of public office 
to which he may have a right 
To sustain a quo warranto writ the ap- 
plicant has to satisfy the Court that the 
office in question is a substantive public 
office and that the incumbent whose posi- 
tion is questioned is holding the post with- 
out legal authority that is in appointing 
h lid the Government has contravened 
statutory provisions or binding rules. 

ifhat the office of Public Prosecutor b 
a public office is not questioned befot® 
us for the respondents Section 4 (t) 
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the Code of Criminal Procedure (V of 
1898) defines "Public Prosecutor” thus: 

"'Public Prosecutor’ means any person 
appomted under Section 492, and includes 
any person acting under the directions of 
a Public Prosecutor and any person con- 
ducting a prosecution on behalf "of Gov- 
ernment in any High Court in the exercise 
of its original criminal jurisdiction”. 
Section 492 of the Criminal P C. provid- 
ing for the appointment of Public Pro- 
secutor by the Government is found in 
Part IX. Supplementary Provisions, 
Chapter XXVIII, under the heading "of 
the Public Prosecutor” and runs thus: 

"(1) The State Government may ap- 
point, generally, or in any case, or 
for any specified class of cases, in 
any local area, one or more of- 
ficers to be called Public Prosecu- 
tors. 

12) The District Magistrate, or, subject 
to the control of the District Magis- 
trate, the Sub-Divisional Magis- 
trate, may, in the absence of the 
, Public Prosecutor, or where no 
, Public Prosecutor has been appoint- 
ed, appoint any other person, not 
being an officer of Police below such 
rank as the State Government may 
prescribe in this behalf to be Public 
Prosecutor for the purpose of any 
case”. 

The procedure as to appointment is 
Rule 45 of the Criminal Rules of Practice 
which reads - — 

"A Public Prosecutor may be appoint- 
ed for each Sessions Division The ap- 
pointment may be made for a period of 
■three years on the nomination of the 
■Collector who shall consult the Sessions 
■Judge before submitting his nomination 
to Government but the Government is 
not precluded from reconsidering the 
appointment, if it thinks fit, before the 
close of that period." 

Indubitably the office of Public Prose- 
cutor involves duties of public nature and 
of vital interest to the public Under Sec- 
non 417 , Crimi n al Procedure Code, the 
gtate Government may direct the Public 
prosecutor to present an appeal to the 
High Court from an original or appellate 
order, of acquittal passed by any Court 
olner than a High Court, under Sec- 
hon 493, Criminal Procedure Code, the 
public Prosecutor may appear and plead 
without any written authority before 
jury Court in which any case of which he 
“ as charge is under inquiry, trial or 
a Ppeal, and if any private person instructs 
a Pleader to prosecute in any Court any 
Person in any such case, the Public 
rosecutor shall conduct the prosecution 
the pleader so instructed shall act 
under his directions The Public Frose- 
Ji tQT may appear to conduct a prosecu- 
10 n only under instructions from the 


Collector, and other officers who require 
his assitance m the conduct of criminal 
cases, should communicate with the 
Collector. He is the person to whom 
notice of appeal shall be given by Court 
of Session under Section 422 of the Code. 
The Public Prosecutor is not just an 
Advocate engaged by the State to conduct, 
its prosecutions The importance of the 
office from the point of view of the State 
and the community, is brought out in 
Section 494, Criminal P. C, which vests 
in the Public Prosecutor a discretion to 
apply to the Court for its consent to 
withdraw from the prosecution of anv 
person The consent, if granted, has to 
be followed up by the discharge of the 
person or his acquittal, as the case may 
be. i 

It is relevant in this context to cite the 
following observations of the Supreme 
Court in State of Bihar v Ram Naresh, 

( (1957) SCJ 336= (1957) SCR 279 = (1957) 
Mad LJ (Crl) 247 = AIR 1957 SC 389 at 
p 393) about the position of Public Pro- 
secutor: — 


"In this context it is right to remember 
that the Public Prosecutor (though an ex- 
ecutive officer as stated by the Privy 
Council in Faqir Singh v. Emperor ( (1938) 
2 Mad LJ 780 = 65 Ind App 388 = AIR 
1938 PC 266), is, in a larger sense, also 
an officer of the Court and that he is 
bound to assist the Court with his fairly 
considered view and the Court is entitled 
to have the benefit of the fair exercise of 
his function. It has also to be appreciated 
that in this country the scheme of the ad- 
ministration of criminal justice is that the 
primary responsibility of prosecuting 
serious offences (which are classified as 
cognizable offences) is on the Executive 
Authorities”. 

Manifestly the public would, in a large 
measure be interested in the manner in 
which he discharges his duties, and he 
could properly be considered, to be a 
person employed in connection with the 
affairs of the State The Collector deter- 
mines the fee payable to him under the 
relevant rules and he is remunerated by 


the State. 

In Ramachandran v Alagiriswami, ILR 
(1961) Mad 553 at p 569 = (AIR 1961 Mad 
450 at p. 460), this Court observed - — 

"Nobody seriously doubts that the State 
Prosecutor in the City and Public Pro- 
secutors in the mofussil are holders of 
public offices”. 

11. The next question for considera- 
tion is whether the appointment of Publia 
Prosecutor is governed by any statutory 
provision or rule. Our learned brother, 
Kailasam, J, has traced the rules as to 
the appointment of Public Prosecutor 
from 1895 The Office is of ancient origin, 
government Order dated 1st Septemberv 
L866. states that in every District Court 
here Is a Government Pleader who is 
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usually also the Public Prosecutor and 
that he is nominated by the Collector ana 
appointed by the Government The rule 
more or less m the form now we have 
providing for consultation of the Sessions 
Judge before the nomination is submitted 
to the Government is found as Rule 14' 
in the Criminal Rules of Practice and 
Executive Orders published in 1910 The 
authority for the rule is G O No 1232 
Judicial dated 12th August 1901 The 
rule became Rule 30 in the Criminal Rules 
of practice and Circular Orders issued in 
3931 after approval by the Government 
In G O Ms No 2420 dated 9th Jun* 
1930 It is placed m Part I of the Rules 
consisting of rules under or in matter re- 
lating to the Code of Criminal Procedure 


The latest Criminal Rules of Practice 
and Circular Orders 1938 received the 
approval of the Government in G O Ms 
No 978 dated 10th April 1937 which runs 
as follows — 

4 The passing of the Indian Constitution 
and the Adaptation of Laws Order as 
amended by the Adaptation of Lav s (Am- 
endment) Order 1950 the Cri P C (Am- 
endment) Act 1955 (Central Act 26 of 
3955) the Cn P C (Madras Amendment) 
Act 1955 (Madras Act 34 of 1955) 
Separation o! the Judiciary from the Ex 
ecutive m this State have necessitated the 
revision of the present edition of the Cri- 
minal Rules of Practice and Circular 
Orders 1931 The High Court Madras 
has forwarded to Government for approval 
a revised set of draft rules Judicial Presi- 
dency Magistrate Court and Administra- 
tive Forms Rules and Orders under the 
Special enactments and also important cir- 
culars and orders issued by the High 
Court m matters relating to the Judiciary 
In exercise of the powers conferred by 
Art 227 of the Constitution of India and 
of all oth^r powers hereunto enabling the 
Governor of Madras hereby approves the 
revised rules Iorms circulars etc for- 
warded b> the High Court, Madras with 
modifications as set out in the Apperdix 
in these proceedings The rules forms 
etc, in the Appendix v all be published In 
Jh e Fort St George Gazette as rules mad” 
by High Court with the previous approval 
of the Government of Madras 
The “Preamble to the Rules published In 
11958 reads — 


•'Whereas it is expedient to amend con- 
solidate and bring up to date the Cri- 
minal Rules of Practice and Orders 1931 
and incorporate therein the Orders Noti- 
fications and Administrative instructions 
issued from time to time by the Govern- 
ment and the High Court in exerase of 
the powers conferred by Art 227 of the 
Constitution of India and of all others 
powers hereunto enabling and with the 
previous approval of the Governor of 
I ladras the High Court hereby makes the 
following Rules and Orders for the guid- 


ance of all criminal Courts in the 
State’ 

The Governor of Madras who approves 
the rules forwarded by the High Court 
purports to exercise the po vers conferred 
by Art 227 of the Constitution and all 
enabling powers It is necessary to set 
out the material part of Cl (2) and the 
related Proviso to Art 227 which invests 
the High Court with power of supenn 
tendence over all Courts and tribunals 
throughout the territories in relation to 
which it exercises jurisdiction 

Article 227 

’ (2) Without preiudice to the generality 
of the foregoing provision, the High Court 
may 

(a) call for returns from such Courts 

(b) make and issue general rules and 
prescribe forms for regulating the practice 
and proceedings of such Courts and 

(c) prescribe forms in which books en- 
tries and accounts shall be kept by the 
officers of any such Courts 

Provided that any rules made forms 
prescribed or tables settled under Cl (2) 
or Cl (3) shall not b»» inconsistent with 
the provision of any lav/ for the time 
being xn force and shall require the pre- 
vious approval of the Governor” 

We are in entire agreement with the 
learned Judge Kailasam J that the pro- 
cedure relating to the appointment of 
Public Prosecutor can be said to relate to 
practice and proceedings of the Court We 
have already referred to some of the im- 
portant functions of the Public Prosecutor 
in the Districts with reference to criminal 
proceedings in Courts Thp power to 
frame rules for regulating the practice 
and proceedings of criminal Courts can. 
in our view properly include the Quali- 
fications of the person who has to func- 
tion as Public Prosecutor m Criminal 
Courts Rule 45 cannot be considered in- 
consistent with the provi'ton of Sec 492 
Criminal P C vesting the power of ap 
pointment of Public Prosecutor in the 
State Government The rule does not in 
the least detract from the power of Gov- 
ernment to appoint Public Prosecutor It 
only sets out the procedure v hich the Gov 
emment will follow in making the ap- 
pointment Notwithstanding the rule the 
power to appoint Public Prosecutor still ■ 
vests in the State Government and so the 
requirement of Art 227 for validity of the 
rule that it shall not be inconsistent with, 
the provision of any law for the time bein 2 
m force is fully satisfied 

12 It appears to us that this ride 
could be sustained also under the Proviso 
to Art 309 of the Conshtution. Under 
that Article the appropriate Legislature 
may regulate the recruitment and condi 
tions of service of persons appointed to 
public services The Proviso to Art 309 
enables the Executive also to make rules 
regulating the recruitment erd the con 
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ditions of service, until provision in that 
behalt is made by an Act of the Legis- 
lature The relevant part of the Proviso 
to Art. 309 runs thus- 
"Provided that it shall be competent 

for the Governor of a State or 

such person as he may direct in the case 
of services and posts in connection with 
the affairs of the State, to make rules re- 
gulating the recruitment and the condi- 
tions of service of persons appointed, to 
such services and posts until provision in 
that behalf is made by or under an Act 
of the appropriate Legislature under this 
Article, and any rules so made shall have 
effect subject to the provisions of any 
such Act”. 


No doubt the rule in question does not 
purport to have been made under power 
conferred by Art 309- Usually when Gov- 
ernment issues an order on the basis of 
a statutory provision, the provision of tie 
Statute in pursuance of which the order 
is made is specified But the omission of 
the authority for the order or rule is not 
decisive. While approving the rules for- 
warded to Government by the High Corn 
it is proclaimed that they have been ap- 
proved by the Governor of Madras m ex- 
ercise of the powers conferred by Art 227 
of the Constitution and all other powers 
hereunto enabling. The Criminal Rules 
of Practice contain provisions regarding 
various matters — rules relating to criminal 
Procedure, iudicial forms, etc and within, 
we find this rule relating to the appoint- 
ment of Public Prosecutor with an ancient 
lineage of Government Orders dating bach 
to 1866 If the High Court under Art ll i 
may not properly frame a rule withi e- 
ference to the appointment of Public Pro- 
secutor as a matter relating to practice ann 
Proceedings of Criminal Courts the rme 
should be deemed to have been made 
under the proviso to Art. 309 which en- 
ables the Governor or such person as lie 
may direct to make rules regulating me 
recruitment and the conditions of service 
to Posts in connection with the affairs ox 
the State. 


Sub-section (41 of S 96-B of 9v V f n n 
ment of India Act, 1919 provided that ail 
rules m operation at the time of passing 
of that Act, whether made by the Secre- 
tary of State in Council or any other 
authority relating to the several service 
of the Crown m India were duly made m 
accordance with the powers m that bena _x 
and confirmed the rules The original ru 
regarding the appointment of Public Pr - 
secutor had acquired statutory force by 
virtue of Section 96-B (4) of the Govern- 
ment of India Act, 1919. May be that n- 
ongmal rule is not continued But m ex- 
amining the character of the present ruie, 
tt is a factor to be taken into consideratio 
iyhv should we devalue after the Con- 
stitution when citizens are assured of t - 
sovereignty of the Rule of Law, a ruie 


that had statutory force, to an adminis- 
trative direction to be followed at the 
discretion of the authority, when statutory 
basis could be found for the rule? When 
the Government approved the revised 
publication of the Criminal Rules of 
Practice and Orders, 1931 m G O No. 2429 
dated 9th June, 1930, it is stated- — 


"Under Section 107 of the Government 
of India Act, and Section 554 of the Code 
of Criminal Procedure and all other 
powers enabling him on this behalf, the 
Governor-in-Couneil is pleased to sanc- 
tion, subiect to the alterations mentioned 
below, the rules in Part I of the Criminal 
Rules of Practice and Orders and the 
forms thereunto appended ” 

Section 107 of the Government of 
India Act, 1919 subject to certain modifi- 
cations is similar to Section 224 of the 
Government of India Act, 1935 Arti- 
cle 227 of the Constitution is a reproduc- 
tion of Section 224 with certain changes. 

The submission that rule is only forj 
guidance of the Executive and non- 
adherence to the rule is not lusticiable, 
is untenable. In State of Uttar Pradem 
v Baburam, (1961) 2 SCR 679 — AIP-, 
1961 SC 751 Subba Rao. J , (as he then 
was,) speaking for the majority, observ- 
ed that statutory rules cannot be describ- 
ed as or equated with administrate e 
directions. Of course, the Court was 
considering the Police Acts and Rules 
made thereunder for the appointment of 
Police Officers and prescribing Procedm- 
for their removal The clear and un 
ambiguous expression m Article 309 oi 
the Constitution that rules made by the 
Governor or such person as he may direct 
regulating the recruitment and the conch 
tions of service of persons appointed, Ui 
til provision m that behalf is made by or 
under ^n Act, shall have effect subject 
to the provisions of any such Act, mm 
be given its full and unrestricted mean- 
ing . Having regard to the history of 
rule regarding the appointment of PubK 
Prosecutor, m our opinion, the rule w 
been made under constitutional poweis 

and so has statutory force, whether its 
Art 227 or the Proviso to Art 309 that vs 
relied upon The appointment of Public 
Prosecutor for the district oes 
solely on Standing Orders of the 
ment as was the case o ( 1961 ) Mad 

Pleader for Madras in ILK 
= (AIR 1961 Mad 450). _ 

13. We have next to one 

ther the appointmen 1 regard 

that has been made witnour au* 

^the our 

vant file has been P r °f l lf ed f the appellant 
and we find the claim of me hppn 
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oeUant that was recommended for the 
cost The counter-affidavit filed in this 
case in fact do not dispute the position. 
It is seen from the file that in July 1967 
applications were called for the post of 
Government Pleader-cum-Public Pro- 
secutor which was originally in vogue in 
the district The District Bar Association 
furnished to the Collector names of 17 
Advocates for consideration There v as 
then a proposal for bifurcation and ap- 
00 ntment of separate individuals for the 
costs of Government Pleader and Public 
Prosecutor The Collector referred the 
names of 17 Advocates given to him by 
the Bar Association to the District and 
Sessions Judge North Arcot to propose 
names for the posts of Government 
■Pleader and Public Prosecutor separately 
on the assumption that there would be 
separate incumbents for the posts The 
District and Sessions Judge furnished two 
distinct panels of names under the two 
heads a panel of names for the appoint- 
ment of. Government Pleader and another 
for the appointment of Public Prosecutor 
•each panel containing five names The 
•present appointee s name is found only in 
the panel of names for the appointment 
of Government Pleader and the appel- 
lant s name in the panel of names for the 
appointment of Public Prosecutor With 
reference to the present appointee who 
had a standing of six years and 4 months 
at the Bar the learned District Judge re- 
commended the relaxation of the provi- 
sion in a Standing Order reauirmg seven 
years standing at the Bar there being a 
precedent for such relaxation The appel- 
lant was appointed as Additional Public 
Prosecutor Vellore in 1962 relaxing the 
Teauirement The District and Sessions 
Judge in recommending the present ap- 
pointee for the post of Government 
"Pleader pointed out that the appointee 
-vas Standing Counsel for the Vellore 
■Municipality and competent in his work. 

14 The Collector in forwarding his 
nomination to the Government while ex- 
pressing hts agreement with the panels 
•given by the Distnc* and Sessions Judge 
specifically recommended that the appel- 
lant who was then Additional Public Pro- 
secutor be appointed Public Prosecutor 
"No alternative name was given b> the 
•Collector for the post As rega-ds the 
present appointee the Collector added 
t^ay be appointed as Additional 
Public Prosecutor The post of Addi- 
tional Public Prosecutor would fall vacant 
if the present appellant was appointed as 
■Public Prosecutor The Collector expres- 
«ed his view that the post of Additional 
•Public Prosecutor should go to a young 
Advocate so that he might be groomed 
•and trained to become Public Prosecutor 
in course of time He remarked that the 
•present appointee could conveniently pick 
up work under the guidance of the Public 
Prosecutor and equip himself for further 


responsibility in due course It is clear, 
from the note of the District Collector 
that for the post of Public Prosecutor he ! 
nominated only one individual that is the i 
appellant Far from sending up the name 
of present appointee for the post even 
alternatively he indicated that the pre- 
sent appointee has to abide his time 

Our learned brother Kailasam J pro- 
ceeded in the view that the letter of the 
District Judge to the Collector was not 
clear as to v hether he recommended a 
person out of five names in the list to be 
appointed as Government Pleader and 
another person from the second list of 
five persons to be appointed as Public Pro- 
secutor and that the letter of the District 
Judge could be construed as recommed- 
mg any one of the ten persons for ap- 
pointment for either of the posts If that 
were so it is a matter for consideration. 
But as pointed out above there is no am- 
biguity either m the panel of names sent 
by the Sessions Judge or m the nomina- 
tion made by the Collector The Col- 
lector s recommendation and the letter of 
the Sessions Judge on the consultation are 
precise as to what they state That apart, 
under the rule it is the Collector that 
has to make the nomination It must also 
be noticed that while the Collector has not 
recommended the present appointee for 
either of the posts then vacant the Dis- 
trict Judge who was consulted recom- 
mended the present appointee only for 
the post of Government Pleader So 
neither the authority that has to be con- 
sulted under the rule nor the authority 
that has to nominate recommended the 
present appointee for the post of Public 
Prosecutor 

15 It was faintly argued on behalf of 
the respondents that the Collector only 
suggested the appointment of the appel- 
lant as Public Prosecutor and not nomi- 
nated him. To nominate as may be seen 
from any dictionary means to name or 
designate by name for office or place 
Webster s New 20th Century Dictionary 
gives the w ord ' nomination among other 
meanings the naming or appointing a 
person to an office the naming of a per- 
son as a candidate for election or appoint- 
ment to an office A meaning of the 
word 'nominate is ’to propose for office'. 
In the counter affidavit of the Secretary 
to the Government Home Department if 
is stated that the word nomination can 
only mean naming that is recommend- 
ing Clearly whether it is naming pro- 
posing or recommending the Collector 
does name propose or recommend only the 
appellant for the office and he does not 
name propose or recommend the present 
appointee foi the post 

JG If Rule 45 has statutory force un*. 
questionably there is violation of the rule j 
in that the present appointee has not been 
appointed on the nomination of the Col- 1 
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lector. The rule enioins that the appoint- 
ment be made on the nomination of the 
Collector. As precondition to nomination 
a duty is cast on the Collector to consult 
the Sessions Judge before submitting his 
nomination to the Government The ap- 
pointment by Government of a Public 
Piosecutor for the District is thus condi- 
tioned by two requisites. Firstly the Col- 
lector should consult the Sessions Judge, 
Secondly, after such consultation, the Col- 
lector should submit Inis nomination to 
the Government. Tills does not mean that 
the Government is bound to accept the 
nomination sent up by the Collector It 
is not the requirement of the rule that 
there can be only one nomination, and, 
once a nomination is sent up, it must be 
accepted by the Government. To interpret 
the rule in that manner would be to make 
the Collector the appointing authority, and 
that he is not, under Section 492, Criminal 
P C And such an interpretation would 
make the rule ultra vires, whether it is 
a rule under Art 227 or Art. 309 The 
Government is the appointing authority 
and it is the Government that has to take 
the final decision It may not approve of 
a nomination sent by the Collector It 
may require the Collector to make a fresh 
nomination or call for a panel of names 
with his recommendation in consultation 
with the Sessions Judge. Only, for ap- 
pointment not to contravene the rule, it 
must be a nominee of the Collector that 
should be appointed for the post 
17. The object of the requirements of 
the rule is self evident. The subject- 
matter is such that the requirements of 
the rule cannot be considered to be empty 
formalities They are intended to secure 
to the Government, the appointing autho- 
rity, real assistance. The Sessions Judge 
is expected to know the suitability or 
otherwise of the members of the Bar JP 
pis Sessions Division for _ the post rLe 
has opportunities to appraise their fitness 
having regard to their standing m tne 
Bar and the confidence they command 
The Collector, the executive head m tne 
district, may be properly expected to oner 
his advice in the matter. He is requir 
under the rule to act in consultation wit 
the Sessions Judge, the appropriate autno- 
nty, to give advice for the selection tne 
consultation which has to precede nomi- 
nation by the Collector is obviously in- 
tended to secure a conference ^ of tw 
minds eminently fitted for the tass. 

In Pushpam v. State of Madras, (195 1 
T Mad LJ 88 at p 90 = (AIR 1953 Mad 
292 at p 393), Subba Rao, J , (as he then 
tvas) observed: 

"Many instances may be Tound in 
statutes when an authority entrusted wi 
a duty is directed to perform the same in 
consultation with another authority wnicn 
js qualified to give advice in respect o 
that duty. It is true that the final order 


is made and the ultimate responsibility 
rests with the former authority. But if 
will not, and cannot be, performance of 
duty if no consultation is made, and even 
if made, is only in formal compliance with 
the provisions”. 

It is manifest on the facts that Rule 45 
has been violated 

18. It is submitted that the appoint- 
ment is an executive or administrative act 
of the Govt and so is not justiciable. True 
the appointment is an administrative act 
But if it contravenes the law. Courts can 
intervene even with an act of the Execu- 
tive Authority, Here no absolute discretion’ 
is vested in the Govt for making the, 
appointment The appointment has to be 
made in accordance with a rule, and a pro- 
cedure prescribed has to precede the ap 
pomtment Having regard to the post to 
be filled up, the procedure prescribed 
cannot be considered to be purely direc- 
tory. While the decision is that of the 
Government, and it may be an executive 
decision, the discretion given to the Gov- 
ernment in the matter is circumscribed by 
the rule and it is within the four corners j 
of the rule that the discretion must be 
exercised. _ _ 

As pointed out by Lord Greene. M R. 
in Associated Provincial Picture Houses 
Ltd. v. Wednesbury Corporation, (1948) i 
KB 223 the exercise of such discretion 
must be a real exercise of the discretion. 
The Master of the Rolls said- 

"If in a statute conferring the discre- 
tion there are to be found expressly or by 
implication matters which the authority 

exercising the discretmn oughttohavere- 

gard to, then m exercising the discretion 
it must have regard to those matters . 
Rules made under statutory powers, un- 

less they are constitutionally invalid, must 

be adhered to Statutory rules which are 
taSS in character are «**£*£. 
be violated at the caprice of ‘ heE ?“" 0 
tive Authority concerned There is n 
such thing as absolute or untrammelled 

» h e'tch J ( (%) U 3 n « US expressed 
^nrSos" airouM novem and the 
g °"Law d has reached its finest moment 
when it has / ree £, e Tn ruler° m Where discre- 
Sorrabfoir e mm er has W always suf- 

Rsw ? s iSimS 

Supreme Court spoke for 
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Phasise. that the | /^tial of the rule oi 
power is the fo-st ess Constitutional 
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by rule of law discretion when conferred 
upon Executive Authorities must be 
confined within clearly defined limits The 
rule of law from this point of view means 
that decisions should be made by the ap- 
plication of known principles and rules 
and in general such decisions should be 
predictable and citizen should know where 
he is If a decision is taken without any 
principle or without any rule it is un- 
predictable and such a decision is the 
antithesis of a decision taken in accor- 
dance with the rule of law 
Learned Counsel for the appellant drev/ 
our attention also to the decision of the 
Kerala High Court m AIR 19G8 Ker 244, 
where relying on the observations of the 
Supreme Court quoted above it was held 
that the right of a State to make appoint- 
ments to its service is not arbitrary 
19 A subsidiary point was raised for 
the appellant that the appointment was 
made on extraneous considerations and so 
can be Quashed even if the rule has no 
statutory force It is alleged m the af- 
fidavit in support of the application for 
quo warranto that the only consideration 
which weighed with the Government is 
that the present appointee is an active 
member of a particular political party 
The argument based on this is that con- 
siderations v holly not germane have 
weighed with the appointing authority 
and, even if there is wade executive discre- 
tion in the matter of the appointment the 
discretion is vitiated 


20 The Court s province in this regard 
Is well settled In Raja Anand v State 
of U P (1967) 1 SCR 373 - (1907) 2 SCJ 
£30 ■= AIR 1967 SC 1031 at p 1085 the 
Supreme Court observed 

It is true that the opimon of the State 
Government which is a condition for the 
exercise of the power under Section 17 (4) 
of the Act (Land Acquisition Act) is sub- 
jective and a Court cannot normally en- 
quire whether there -were sufficient 
grounds fo- justification of the opinion 
formed by the State Government under 
Section 17 (4) But even though 

the power of the State Government has 
been formulated under Section 17 (4) of 
the Act in subjective terms the expression 
of opimon of the State Government can 
be challenged as ultra vires in a Court of 
law if it could be shown that the State 
Government never applied its mind to the 
matter or that the action of the State 
. Government is mala fide ’ 

If people who hav e to exerase a public 
duty by exercising their discretion take 
into account matter which the Courts 
" ot b e proper for the guidance 
their discretion, then In the eve of law 
^ 5. 0t e *ercised that discretion 

S „ the interpretation of 
Statutes 11th Edition, page 113 When 
consderatioiu extraneous to the cuita- 
DUity of a person for appointment are 


taken into account m making an appoint- 
ment there is an abuse of discretionary 
power and so the exerase of power ex 
ceeds the bounds of authority The other 
aspirants for the office would have been 
left out of consideration on totally irrele- 
vant grounds It could then well be £3id 
that Art 16 which provides that there 
shall be equality of opportunity for all citi 
zens in matters relating to employment 
or appointment to any office under the 
State and Art 14 are violated While the 
fitness of a person to an office may be 
solely within the discretion of the ap- 
pointing authority the discretion, as has 
been repeatedly pointed out must be ex- 
ercised bona fide 

Wade in his Administrative Lav at 
page 59 quotes Lord Halsburys remark. — 
' discretion means when It 

is said that something is to be done with- 
in the discretion of the authorities that 
that something is to be done according to 
the rules of reason and justice not acco-d- 
mg to private opinion according to 

law and not humour It is to be rot 
arbitrary vague and fanciful but legal 
and regular 

Arbitrary discarding of existing rules be 
they administrative and improvising ad 
hoc procedure for particular cases is a 
dangerously unhealthy trend as it may 
descend to ad hominum procedure cases 
and give room for comments of favour- 
ed treatment violative of Art 16 While 
Courts will not interfere with the choice 
of an individual with reference to an ap- 
pointment made m the due exercise of Its 
discretion by the Government without 
shutting out of consideration the claims of 
others for the post Courts will certainly 
stand guard and are bound to do so In a 
democracy against flagrant abuse of 
powers on the simple and sound principle 
that the Constitution cannot have intend- 
ed powers to be abused beyond v hat 
might be called the inevitable area where 
opinions may legitimately differ 

21 While the principles which the ap- 
pellant seeks to invole are well settled In 
our opinion, there is no room in this case 
for striking down the appointment in ques- 
tion on pnnaple of arbitrary or caD-i- 
aous exerase of discretion and favoured 
treatment without any regard to esta 
bkshed norms in the matter of the appoint- 
ment The appellant seeks to clutch at an 
averment made in the counter affidavit of 
the Secretary to the Government Home 
Department, while denying the charge 
that active assoaation of the appointee 
with the party in power is the basis of 
the appointment Unfortunately and as 
it strikes us without appreciating the in- 
ference which the language employed 
could lead to the denial is thus expressed 
*It is speafically denied that the only 
consideration that weighed with the Gov- 
ernment m exempting the first respondpnt 
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was his association with the D. M K ” But 
reading this averment in the light of the 
allegation m the affidavit which is travers- 
ed thereby and the setting in which it is 
found m the counter affidavit, it is clear 
that the statement in the counter affidavit 
was not meant to be an acknowledgment 
that the affiliation with the party m power 
was one of the considerations for the ap- 
pointment, though not the only one The 
record and the file relating to the appoint- 
ment which we have perused, do not 
warrant judicial inference of extraneous 
consideration, like the one alleged by the 
appellant to have been the basis of the 
choice The fact that an aspirant for of- 
fice happens to be an active member ot 
a political party in power by itself should 
not and cannot disqualify him if other- 
wise suitable for being appointed to a post 
To make that a point against him when 
there is no legal bar, would be to exclude 
him from consideration for the post on 
wholly irrelevant grounds The present 
appouitment has to go on the sole ground 
that the appointee is not a nominee tor 
the post sent up by the Collector. Neithe 
the nomination of the Collector, nor th 
recommendations of the Sessions Judg 
which accompanied it has manifestly be 
relevant material in deciding on the ap- 
pointment. 

22. A point was taken for the appel- 
lant questioning the exemption granted to 

the appointee in respect of the requir 
ment as to seven yeais standing at tne 
Bar This requirement is to be found in 
the Standing Orders relating to the ap- 
pointment of Law Officers in the mofussU. 
It is not made out that this Standmg 
Order has any statutory force and it may 
be pointed out that the appellant him: ;elt 
got exemption when he was appoint 
Additional Public Prosecutor. In 
(1961) Mad 553 = (AIK 1961 Mad 450), 
the Division Bench points out that , sucn 
Standmg Orders of the Government 
Sardmg appointment to an ° ln - 
devoid of statutory force and^ remain 
merely as declarations no doubt pub 
explicit declarations — but still oni 7 
clarations by Government of meir n 
tion and line of conduct Such Standing 
Orders have no legal sanction 
them and the Government may, m sun 
able cases in the exerase of discretion, 
relax the rules 

23. Learned Counsel for the first res- 
pondent submitted that the app • 
invoking the special extraordinary 3 
diction of this Court has not come wiffi 

clean hands and is therefore disentitle 
to relief It is urged that m lus affidaw 
the appellant stated that the first r P 
dent has not been enrolled m the M 
High Court and he is an Advocate of i.ne 
Mysore High Court. This is clearly - 
trary to facts, and, in his reply affidavit, 
the appellant contented himself wit 


statement that m view of the assertion of 
the first respondent he withdrew this con- 
tention The appellant, in his reply af- 
fidavit, did not categorically admit the 
true position. The learned Judge, Kai- 
lasam, J , points out that, if the appellant 
had taken some care and looked into the 
list of the Bar Council, Madras, he would 
not have made the allegation, and that, 
m any event, after the speafic statement 
by the first respondent, the appellant 
could have withdrawn his allegation with- 
out any qualification However, before 
the learned Judge, Counsel for the appel- 
lant submitted that the defect m plead- 
ings in this regard was unintentional. 
Unqualified regret on behalf of the ap- 
pellant was expressed and the learned 
Judge who dealt with the writ petition, 
did not think it necessary to pursue the 
matter any further 

Learned Counsel for the first respon- 
dent submitted that, before granting a 
writ of quo warranto, it is necessary to 
see that the relator is a fit person to be 
entrusted with the writ and reference was 
made to the decision m Miss Cama v. 
Banwarilal, AIR 1953 Nag 81, for the pro- 
position that a relator must not be dis- 
qualified by having acquiesced or con- 
curred m the act which he comes to com- 
plain of. We fail to see the relevance of 
the decision in the context of mis case 
True, an averment, has been made m the 
affidavit in an irresponsible manner while 
challenging the validity of the first res- 
pondent’s appointment A little care and 
attention and a sense of responsibility m 
making the aveiment against a brother 
member of the Bar would have avoided 
this One may say that the allegation has 
been made recklessly But it has been 
atoned for by unqualified regret at the 
hearing and the learned Judge has ac- 
cepted the same Though the appellant 
himself is personally interested m the : pro- 
ceeding, being an aspirant for th ® ° ffi t ^ 
still we cannot ignore the fact that tne 
matter is one in which the public can be 
said to be equally interested and concerns 
the administration of justice 

Government 10 ^- o’” Ms'VlS. Home 

Department, dated 30th “M. 
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upon the omy no iuutaw" ^ Public Pro- 
Collector and app °3n t = Vehef he can- 
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[a post to which he is entitled to for the 
'issue of a writ of mandamus The appel- 
lant can claim only that he should be con- 
sidered for the post We should here ob- 
serve that in these proceedings we are not 
concerned in the least with the merits or 
qualification of either the appellant or the 
first respondent The suitability of an ap- 
plicant is for the authorities to decide 
25 We accordingly allow W P No 
436 of 1968 quashing the order appointing 
the first respondent as Public Prosecutor 
The question of filling up the post of 
Public Prosecutor North Artot District 
will be taken up by the Government for 
consideration in the light of the observa- 
tions made herein W A No 179 of 1968 
is therefore allowed and W A. No 180 
of 1968 dismissed The parties will bear 
their respective costs throughout 

Order accordingly 


f 970 CRI D J 254 (Yol 76, C N 53) = 
AIR 1970 MADRAS 85 (V 57 C 23) 
KRISHNASWAMY REDDY J 
T Subbiah (Accused) Petitioner v 
S K D Ramaswamy Nadar (Complain- 
ant) Respondent 

Criminal Revn Case No 1306 of 1968 
Criminal Revn Fetn No 1289 of 1968 
D/-17-2-1969 

(A) Criminal P C (1898) S 94 — Word 
thing’ refers to physical or material ob- 
ject — Summons for purpose of taking 
specimen signature or handwriting is not 
for production of any document or thing 
Section 94 Criminal P C applies only 
to cases vhere the Court requires the 
production of any document or other thing 
necessary or desirable for the purpose of 
any investigation inquiry trial or other 
proceeding under the Criminal -P C The 
word thing referred to therein is a 
Physical object or material and does not 
refer to an abstract thing Therefore It 
cannot be said that issuing of summons 
to a person for the purpose of taking his 
specimen signature or handwriting is for 
the production of any document or a 
thing contemplated under S 94 

„ „ (Para 6) 

<B) Constitution o! India Art 20 (3) ~ 
Court directing a person to give his 
specimen signature and handwriting — 
Docs not amount to testimonial compulsion 
offending : Art 20 (3)— (Point conceded in 
view of AIR 1961 SC 1808) (Para 7) 

<C) Evidence Act (1872) fes 73 45, 47 
Court cannot direct person to guc 
specimen signature and handwriting pend- 
ing investigation by Police — Nature and 
extent ol Courts power in such matter, 
explained — Sine qua non of applying 
S 73 is enquiry before Court — A IP 1962 

HM/HI 1/D500/69/HGP/B 


Pat 255 (FB) Dissented from — (Identifica- 
tion of Prisoners Act (1920), S 5) — (Cri- 
minal P C (1898), Ss 164, 173) 

The petitioner was arrested by Police 
in connection with certain offences of 
cheating forgery etc and subsequently re- 
leased on bail Pending the investigation 
the Police filed a Memo to Sub-Divisional 
Magistrate requesting him to direct the 
petitioner to give specimen signature and 
handwriting for purposes of further lines 
tigation On issue of notice by the Magis 
trate 

Held that the Magistrate had no power 
to direct the accused to give his specimen 
handwriting or signature tn the course of 
investigation by the police at their in- 
stance (Para 19) 

Court can form opinion in respect of 
handwriting either (a) on the opinion of 
an expert or (b) on the opinion of a 
person acquainted with the handwriting 
or (c) by comparison by the Court itself 
Under Section 73 the Court by its own 
comparison of writing has to form its 
opinion. This power under Section 73 can 
be exercised by the Court without being 
asked for by any party While exercis- 
ing such power, the Court for the purpose 
of comparison, can take the extraneous 
aid by using magnifying glass by obtain 
ing enlargement of photographs or b\ even 
calling an expert (Para 8) 

Under Section 73 an additional power 
is conferred on the Court to direct any 
person present in Court to wnte any \ ords 
or figures But to direct a person to write 
words or figures for the purpose of com- 
parison there must be (i) a cause before 
the Court (li) the person so directed must 
be a party to the cause (in) he should be 
present in Court in respect of the said 
cause and (iv) such comparison must be 
necessary to determine the issue raised m 
the said cause The sine aua non of ap- 
plying the provisions of the Evidence Act 
is the enquiry by a Court (Para 10) 

The Magistrates cannot take part in the 
investigation by the police or aid the 
police in any manner except in cases 
where such assistance Is specifically pro- 
vided m the Criminal P C or under any 
other statute (Paras 11 12) 

Also the contrast between S 5 of the 
Identification of Prisoners Act and Sec- 
tion 73 Evidence Act shows that the 
Court under S 73 Evidence Act does not 
have even power to issue summons to the 
person to be present In Court unless he 
is already present In Court as a party 
concerned In the proceeding before it The 
Magistrate can direct a person to give his 
finger prints in the course of Investiga- 
tion by the police by virtue of Section 5 
of the Identification of Prisoners Act but 
not under Section 73 of the Evidence Act 
though the finger prints are included 
therein for the purpose of comparison. AIR 
1962 Pat 255 (FB) Dissented from AIR 
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1961 SC 1808, Disting: 1966 Mad LJ (Cn) 
29 8 (Ker) & AIR 1958 Bom 207 & AIR 
1958 Cal 123, Rel. on. (Para 13) 

(D) Evidence Act (1872), S. 73 — "Any 
person” — Interpretation of — Those 
words refer to persons who are parties 
to "cause” pending before Court. 

Though the words "any person” are so 
wide as to include all persons, the words 
"person present in Court” limit only those 
persons who are before the Court to 
whom the Court may give a direction, to 
write any words or figures. Again, those 
words may not include an onlooker or 
a spectator but refer to persons who are 
parties to a 'cause’ pending before the 
Court It may include even the witnesses 
of the contesting parlies in the said cause 

(Para 10) 

(E) Evidence Act (1872), S. 73 — Ex- 

ercise of powers under — Stage for — 
Warrant for arrest of accused issued under 
Ss. 60 to 63, Criminal P. C. — Power is 
not one exercised in course of enquiry or 
trial — Power under S. 73, Evidence Act 
could not be exercised. AIR 1962 Pat 
255 (FB), Dissented from. (Para 15) 

Cases Referred: Chronological Paras 

(1966) 1966 Mad LJ Cri 298 = 1965 

Ker LT 950, Aloysious John v. 

State of Kerala 16 

(1962) AIR 1962 Pat 255 (V 49) = 

1962 (2) Cri LJ 84 (FB), Gulzar 

Khan v State 15, 16 

(1961) AIR 1961 SC 1808 (V 48) = 

1961 (2) Cri LJ 856, State of 

Bombay v Kathi Kalu Oghad 
, 4, 7, 14 

(I960) AIR i960 Cal 32 ( V 47) = 


I960 Cri LJ 56, Farid Ahmed v 
The State 14 

(1958) AIR 1958 Bom 207 (V 45) = 

1958 Cri LJ 619, State v. Poonam- 
chand 17 

(1958) AIR 1958 Cal 123 (V 45) = 

1958 Cn LJ 367, Hiralal v. State 18 

(1928) AIR 1928 PC 277 (V 15) = 

28 Mad LW 737, Kessarbai v. 
Jethabhai Jivan 9 


K. Ramaswami, for Petitioner, Assis- 
tant Public Prosecutor, for the State, A 
ahanmughavel, for the Complainant. 

ORDER: — - This revision petition has 
been filed by the accused in Crime No 4 
of 1968, District Crime Branch, Rama- 
nathapuram at Madurai, against the order 
of the Sub-Divisional Magistrate, Srivili- 
directing him to appear on 27-11- 
for taking his specimen signature ana 
handwriting for the purpose of investiga- 


2. Th e relevant facts necessary for the 
appreciation of the contentions raised by 
he Petitioner are briefly as follows; 

■r, 2 3 . - T he petitioner was arrested by the 
^aiapalayam Police in connection with 
*«ain offences of cheating, forgery etc , 
leged to have been committed by him 


He was subsequently released on bail 
While the investigation was pending the 
Inspector of Police, District Crime Branch 
Ramanathapuram, filed a memo on 21-9- 
1968 before the Sub-Divisional Magistrate 
Srivilhputtur, requesting him to direct 
the petitioner to give his specimen hand- 
writing and affix his specimen signature 
both m ink and pencil for the purpose of 
further investigation in the matter. On 
that memo, the learned Sub-Divisiona 1 
Magistrate issued notice to the petitioner 
asking him to appear on 5-10-1968 and 
give his specimen handwriting and signa- 
ture for the purpose of further investi- 
gation. On 5-10-1968 the petitioner ap- 
peared through his counsel and filed an 
objection petition alleging that he was not 
bound m law to furnish specimen hand- 
writing or signature as that would amount 
to testimonial compulsion to offer evi- 
dence against himself, offending Art 20 
(3) of the Constitution of India 

4. After hearing both sides, the learn- 
ed Sub-Divisional Magistrate following the 
decision of the Supreme Court in State of 
Bombay v Kathi Kalu Oghad, AIR 1961 
SC 1808 overruled the objections raised 
by the petitioner and directed him to ap- 
pear on 27-11-1968 for the purpose of 
giving his specimen signature and hand- 
writing. 

5. Against the above order, this re- 
vision has been filed. In this revision 
petition, the petitioner raised the follow- 
ing points, (1) that the Sub-Dmsional 
Magistrate has no iunsdiction to issue anv 
summons to the petitioner under Sec 94, 
Criminal P. C for the purpose of produc- 
ing anv documents and consequently for 
complying with the directions issued by 
the Court; (2) that the direction given bv 
the Court insisting upon the petitioner to 
give his specimen signature and hand- 
writing would amount to testimonial com- 
pulsion offending Art 20 (3) of the Con- 
stitution of India This point has been 
raised in the lower Court and negatived, 
(3) that the Sub-Divisional Magistrate had 
no jurisdiction under Section 73 of the 
Evidence Act to direct the petitioner to 
give his specimen handwriting or signa- 
ture when the charge-sheet had not been 
filed, in other words, the Sub-Divisional 
Magistrate had no jurisdiction to exercise 
this power under Section 73 of the Evi- 
dence Act during the pendency of the in- 
vestigation while he has not taken cogni- 
zance of the case. 

6. In respect of the first point that the 
Sub-Divisional Magistrate has no jurisdic- 
tion under Section 94, Criminal P C to 
issue summons to the petitioner for the 
purpose of taking his specimen signature 
or handwriting from him. I am of the 
view that there is nothing to indicate, that 
the learned Sub-Divisional Magistrate has 
Issued summons to the petitioner unden 
Section 94. Criminal P C. Section 94, Cri-1 
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minal PC \ nil apply only to cases where 
the Court requires the production of any 
document or other thing necessary or 
desirable for the purpose of any investi- 
gation inquiry trial or other proceeding 
under the Criminal P C In this case the 
summons was not issued to the petitioner 
for the production of any document or any 
other thing The word thing referred 
to in Section 94 Criminal P C is a physi- 
cal object or material and does not refer 
to an abstract thing It cannot be said 
that issuing of summons to a person for 
the purpose of taking his specimen signa- 
ture or handwriting is for the production 
of any document or a thing contemplated 
under Section 94 Criminal PC It is 
not the ca-e of the prosecution that the 
learned Magistrate exercised his power 
under Section 94 Criminal P C in issu- 
ing summons to the petitioner The 
learned Counsel for the petitioner is un- 
able to substantiate this point and ulti- 
mately did not pres< it 

7 In respect of point No 2 that direct- 
ing the petitioner to give his specimen 
signature and handwriting will amount to 
testimonial compulsion under Art 20 (3) 
of the Constitution of India the learned 
counsel was unable to press this point in 
viev of the decision of the Supreme Court 
in AIR 1961 SC 1808 

8 In respect of point No 3 the mam 
auestion that arises is as already pointed 
out whether the Court has got power to 
direct the accused to give his specimen 
handwriting signature or to write words 
o- figures in the course of the investiga- 
tion b the police under Section 73 of the 
Indian Evidence Act It therefore be- 
comes ncces ary to consider the scope of 
Section 73 of the Evidence Act which runs 
thus 

In order to ascertain v hether a signa- 
ture venting or seal is that of the per- 
son by v horn it purports to have been 
\-nt‘cn on made any, Slipiahir/t mtoJioc.'V- 
seal admitted or proved to the satisfac- 
tion of the Court to have been written 
or made bv that person may be compared 
with the one which is to be proved al- 
though that signature writing or seal 
has not been p-oduced or proved for any 
other put>o e 

The Court may direct any person pre- 
sent in Court to write any words or 
figures for the purpose of enabling the 
Court to compare the words or figures so 
written with anv words or figures alleg- 
ed to hav e been v ntten by such person 

This section applies also with any 
n®cessan modiucatiors to finger im— 
D’-es-ions ’ 

This section therefore xnal es it clear 
that v hen the Court considers necessary 
to ascertain whether the signature wnt- 
irg or seal is that of the person alleged 
to have been written or made the Court 
<an compare such signature writing or 


seal with the admitted or proved signa 
ture writing or seal of that person and 
that while doing so the Court is em 
powered to direct any person present in 
Court to write any words or figures for 
the purpose of enabling the Court to 
compare such v ords or figures with tho'e 
alleged to have been written by that per 
son This is an enabling provision for the 
Court making an enquiry in determm 
mg an issue to form its opinion by com 
parison of the words or figures as the case 
may be m a given case In respect of the 
proof of handwriting or signature we 
have two other modes provided under th” 
Evidence Act Under Section 45 the 
opinions of experts specially skilled In 
such signs will be relevant for forming 
an opinion by the Court on such points 
Under Section 47 the opinion of any per 
son acquainted with the handwriting of 
the person by whom it is supposed to be 
written or signed will be relevant for the 
purpose of the Court forming an opinion 
whether a particular document was 
written or signed by him Section 73 of 
the Evidence Act provides the third' 
method Thus the Court can form opimon| 
in respect of handwriting either (a) on the 
opimon of an expert or (b) on the opinion 
of a person acquainted with the hand ; 
writing or (c) bv comparison b\ the Court 
itself Under Sections 45 and 47 of the 
Evidence Act the Court has to form an 
opimon on the opinion of others whereas 
under Section 73 of the Evidence Act the ! 
Court bv its own comparison of writings 
has to form its opinion In spite of the 
opinions of expert or a person acquainted 
with the handwriting the Court could 
still if it desires to use its skill m compar- 
ing the handwriting or signatures do so 
under Section 73 to which no party to 
the cause will have a right to question or 
object to This power under Section 73 
can be exercised by the Court without 
being asked for by any party While 
exercising such power the Court for the 
purpose of comparison can take the ex- 
traneous aid bv using magnifying glass 
by obtaining enlargement of photographs 
or by even calling an export — all these to 
enable the Court to determine by com-| 
parison. There is no basis for the view 
that the Court cannot seek extraneous aid 
for its comparison but on the other hand 
there is indi cation m Section 73 of tne 
Evidence Act itself that such extraneous 
aid might be necessary Section 73 enable* 
the Court to compare the finger impres- 
sions also The finger impressions cannot 
be normally compared by naked cY e 
without a special skill required for the 
purpose In comparing finger impress ons. 
the Court may have to take necessarily 
the help of a skilled person. 


9 In Kessarbai v Jethabhai Jivaifc 
AIR 1928 PC 277 the Privy Council while 
dealing with the scope of Section 73 o* 
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the Evidence Act, observed that mere 
comparison of signatures without the aid 
m evidence of microscopic enlargements 
or any expert advice is dangerous 

10. For the purpose of comparison 
under Section 73 by the Court, an addi- 
tional power is conferred on it to direct 
.any person present in Court to write any 
|\vords or figures enabling the Court to 
I compare them with any words or figures 
alleged to have been written by such per- 
son Though the words "any person”are 
so wide as to include all persons, the 
words "person present in Court” would 
limit only those persons who are before 
'the Court to whom the Court may give a 
jdirection, to write any words or figures 
Again here, in my view, the words "any 
person present in Court” may not include 
an onlooker or a spectator who has come 
to Court for the purpose of sight seeing 
or for even witnessing the proceedings m 
Court The words "any person present in 
Court” will refer to persons who are par- 
ties to a 'cause’ pending before the Court 
It may include even the witnesses of the 
contesting parties in the said cause It 
is clear to my mind that, to direct a per- 
son to write words or figures for the pur- 
pose of comparison, there must be a cause 
before the Court, that the person so direct- 
ed must be a party to the cause, that he 
should be present in Court m respect ot 
the said cause and that such comparison is 
necessary to determine the issue raised 
m the said cause If there is no cause 
pending before the Court for its deter- 
mination, the question to ascertain the 
signature or handwriting of a person wii 
“not arise at all and, therefore, the pro- 
visions of Section 73 of the Evidence Act 
will apply only when a matter is pending 
before the Court and not otherwise The 
Provisions of the Evidence Act will apply 
only in relation to matters of fact under 
enquiry before a Court If there is no 
enquiry by a Court, there is no scope o 
applying any of the provisions of the Evi- 
dence Act. The sine qua non of applying 
the provisions of the Evidence Act is t- ie 
enquiry by a Court 

11. The enquiry or trial m crinuna 
eases commences only after the pourt ta 
cognizance of the matter provided under 
Section 190, Criminal P- C The cogn - 
ranee for the Court is taken either on a 
Private complaint or on a report hY 
Police or on any other information receiv- 
ed from any person or upon his oi 
knowledge or suspicion that an one 
aas been committed 

12. The final report under Section 173, 

I -riminal P. C, is submitted by the police 
3s a result of investigation under Chapte 
XIV of the Criminal P C The Magistrates 
cannot take part in the investigation dv 
I be police or aid the police in any manner 
except in cases where such assistanc 
specifically provided in the Criminal F. 

1910 Cri L.J. 17. 


or under any other statute, such as re- 
cording of statements from witnesses and 
recording of confession from the accused 
under S 164, Criminal P C , in the course 
of the investigation by the police 

13. Under Section 5 of the Identifica- 
tion of Prisoners Act, 1920 it is specifically 
provided that if a Magistrate is satisfied 
that, for the purposes of any investigation 
or proceeding under the Code of Criminal 
Procedure, it is expedient to direct any 
person to allow his measurements or 
photograph to be taken, he may make an 
order to that effect It also provides that 
m that case, the person to whom the 
order relates shall be produced or shall 
attend at the time and place specified in 
the order and shall allow his measurements 
or photogiaph to be taken as the case may 
be, by a police officer The word "measure- 
ments ’ mentioned m the said provision 
will include finger prints and foot prints 
but not the handwriting or the signature. 
It is very significant to note that taking 
of handwriting or signature from a person 
by a Magistrate in the course of investi- 
gation by the police is specifically exclud- 
ed When the Parliament made this en- 
actment. it must have had in its mind not 
only that Section 73 of the Evidence Act 
does not give power to the Court to take 
finger prints, signature and handwriting 
from a person in the course of investiga- 
tion by the police but also it must have 
thought that it might not be necessary to 
include the taking of handwriting or 
signature of a person m the course of in- 
vestigation by the police Otherwise, 
there is no tangible reason for the Parlia- 
ment to exclude, under the Identification 
of Prisoners Act, the taking of handwrit- 
ing or signature The Parliament must 
have probably thought that though the 
taking of the handwriting or the signature 
of a person is one of the modes of identi- 
fication, it was not an infallible one and 
that the better mode of proving the hand- 
writing or signature is what is provided 
under S 47 of the Evidence Act, namely, 
the evidence of that person who is 
acquainted with the signature of the Per- 
son concerned In this context, it is al o 
worthwhile to note m contrast to Sec M 
of the Evidence Act that this section em 
powers the Magistrate to direct anv Person 
irrespective of the fact whether that per 
son is a party to the cause or not, and the 
spction also empowers the Magistrate t 
Imect a person to be produced before him 
at the time and place specified by him. 
and does not confine only to those per- 
sons present in Court Bv this contrast 
between these two provisions though 
under different statutes, it appears to my 
“ n( j that the Court under S. iS oi tne 

Evidence Act does not have n e to bepresent! 

^ SS CouT uriess^he is P already present in 
Court as a SrW concerned m the proceed- 



258 


T Subbiah v Ramaswamy (K Reddy J ) 1970 Cn h J 


ing before it The Magistrate can direct a 
person to give his finger prints in the 
course of investigation by the police by 
virtue of Section 5 of the Identification of 
Prisoners Act but not under Section 73 of 
the Evidence Act though the finger prints 
are included therein for the purpose of 
comparison. 


14 It is contended by Sn Shanmugha- 
vel. the learned counsel appearing for the 
complainant that m the interests of jus- 
tice it is the duty of the Magistrate to 
assist the police in the course of investi- 
gation and that Section 73 must be read 
so as to give a liberal meaning to it ani 
he stresses this point further stating that 
there is no other provision under any 
other statute enabling a Magistrate to 
direct a person to give his handwriting or 
signature in the course of investigation 
There is a fallacy m this contention. If 
in the interests of justice even before the 
Court takes cognizance of the case it 
would assist the Police Officer in investi- 
gation equally in the interests of Justice 
it cap be contended that a party accused 
of an offence by the police even befoie 
the Magistrate takes cognizance of the 
case against him. could approach the 
Magistrate and seek his assistance to take 
his specimen signature or handwriting for 
the purpose of comparison m the course 
of investigation by the police to establish 
his innocence Can it be said that the 
Magistrate could comply with the request 
of the party before taking cognizance of 
the case against him 7 This will lead to 
an anomaly The learned counsel is un- 
able to press this point further But how- 
ever he relied upon a decision of the 
Supreme Court in AIR 1961 SC 1808 


On a careful reading of the decision of 
the Supreme Court I do not find any 
basis for the contention of the learned 
counsel that even during the investiga- 
tion. the Magistrate can direct a person 
to give the specimen handwriting or 
signature under Season TJ of the Evi- 
dence Act. That decision arose from three 
appeals from three States namely Bom- 
bay Punjab and West Bengal. In the 
Bombay case the Police in the course of 
the investigation, had obtained speci- 
men handwritings of the accused for the 
purpose of comparison of the handwrit- 
ing in the disputed document In the 
Punjab case the impressions of the 
palms and fingers of the accused were 
“ v . the Dohce in the course of 
investigation in the presence of a Magis- 
SL°] i r S ! 1 V * Und , er , the Prions of 
PnnnwA t ot . the Identification of 
the West Bengal case 
w kich are similar to the 
facts of the present case the accused after 
he was released on b^il was directed bv 
th* Magistrate under Section 73 of the 
Evidence Act to give his specimen writ- 
ing and signature for the purpose of 


comparison during the investigation, by 
the police and at their instance The 
learned counsel depends upon the follow 
mg passage in the said decision. 

To be a witness" may be equivalent 
to ' furnishing evidence in the sense of 
making oral or written statements but 
not m the larger sense of the expres ion- 
so as to include giving of thumb impres- 
sion or impression of palm or foot or 
fingers or specimen writing or exposing, 
a part of the body by an accused person 
for the purpose oi identification 'Furni- 
shing evidence in the latter sense could 
not have been within the contemplation 
of the Constitution-makers for the simple 
reason that — though they ma> have- 
mtended to protect an accused person 
from the hazards of self-mcrimination In 
the light of the English law on the subject 
• — they could not have intended to put 
obstacles in the way of efficient and effec- 
tive investigation into crime and of bring- 
ing criminal to justice The talmg of 
impressions of parts of the bod> of an 
accused person very often becomes 
necessary to help the investigation of 
crime It is as much necessary to pro- 
tect an accused person against being 
compelled to incriminate himself as to 
arm the agents of law and the law Courts 
with legitimate powers to bring offen- 
ders to justice Furthermore it must be 
assumed that the Constitution-makers 
were aware of the existing law for ex- 
ample Section 73 of the Evidence Act or 
Sections 5 and b of the Identification of 
Prisoners Act (33 of 1920) Sec 5 autho- 
rises a Magistrate to direct any person to 
allow his measurements or photographs to 
be taken if he is satisfied that it is expe- 
dient for the purposes of any investigation 
or proceeding under the Code of Criminal 
Procedure to do so Measurements in- 
clude finger impressions and footprint 
impressions If any such person who is. 
directed by a Magistrate under S 5 of 
AV Acf At «nlbw’ Av'j 
photographs to be taken resists or refuses 
to allow the taking of the measurements 
or photographs it has been declared law- 
ful by Section 6 to use all necessary 
means to secure the taking of the reauired 
measurements or photographs Similarly 
Section 73 of the Evidence Act authorises 
the Court to permit the taking of finger 
impression or a specimen handwriting or 
signature of a person present in Court if 
necessary for the purpo.e of compari- 
son 

Ao where m this passage we find that 
Section 73 of the Evidence Act authorises 
the Court to take the finger impress on of 
specimen handwriting of the person pre- 
sent in Court in the course of investiga- 
tion bv the tiohce It is true that in the- 
West Bengal case (the point of) the spea-* 
men handwriting or signature to be tak en 
in the course of inv estimation by the police' 
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does not appear to have been raised at all 
It is also significant to note that in the 
decision of the High Court of West Bengal 
against which the appeal was filed report- 
ed in Farid Ahmed v. The State, AIR 1960 
Cal 32, it was held that the order could 
not have been made under Section 73 of 
the Evidence Act as it was made in the 
course of an investigation. This appears 
to be the finding given by the West 
Bengal High Court in that case on that 
point In the appeal, against the decision 
of the High Court to the Supreme Court, 
this point was not at all raised The 
Supreme Court was wholly concerned in 
all the three cases, irrespective of the 
details of the facts of those cases, with the 
question whether the taking of finger 
prints, handwriting etc, etc., from an ac- 
cused either under the Identification of 
Prisoners Act or under S. 73 of the Evi- 
dence Act, would offend Art 20 (3) of the 
Constitution. This is made very clear in 
the first sentence of para 2 of the majority 
(judgment which is as follows - 

"It is not necessary to state in any detail 
the facts of each of the cases now before 
us We shall, therefore, state only so 
much of the facts as have occasioned 
calling in aid of the provisions of Cl. (3) 
of Art. 20 of the Constitution”. 

This passage makes it abundantly clear 
that the Supreme Court was not concern- 
ed with any other question in relation to 
the facts of each of these cases I am, 
therefore, of the view that there is no 
basis for the contention of the learned 
counsel that the Supreme Court has at 
least indirectly approved the point that 
the Magistrate can take handwriting or 
signature of the accused in the course of 
uivestigation. 

15. The learned counsel relied upon a 
Full Bench case of the Patna Court in 
Gulzar Khan v. State, AIR 1962 Pat 255 
1PB) which is similar to the facts of this 
case. The facts of that case are these; 
They were concerned with three cases 
in one case, the accused were directed by 
the Magistrate to appear before the police 
giving their finger-prints and foot 
Prints for the purpose of comparison in 
the course of investigation, when the ac- 
cused were on bail. In the second case, 
the accused was directed by the Magis- 
p'ate to appear before the Sub Inspector of 
P°lice and to give specimen of his signa- 
fPf® for the purpose of comparison while 
*ie was on bail and the investigation was 
bending, in the third case, the Magis- 
trate directed the accused to appear before 
bbn and to give specimen handwritings 
pid thumb-impressions To an argument 
“Y the counsel that Section 73 of the Evi- 
uence Act cannot be invoked by the 
Magistrate before taking cognizance of the 
c ase and that the Magistrate was not em- 
bowered under S. 73 to direct. a per- 
to give specimen handwriting ana 


thumb impressions for the purpose of 
investigation by the police, the Court 
answered it by one sentence that the argu- 
ment could not be acceded to The Court 
has observed (sic) its view in the following 
terms indicating that even before the 
Magistrate takes cognizance of the case, 
he can direct the accused to give specimen 
handwriting and signature under Sec. 73 
of the Evidence Act - 


"But even in regard to Section 73 of the 
Evidence Act, the word "Court” therein 
must be equated with the Court of the 
Magistrate, m a case triable by him or 
before it is committed to sessions in a 
case triable by the Court of Session As 
"a matter of fact, m every case where the 
accused is arrested and he is required 
to give his specimen handwriting of signa- 
ture or thumb impression etc , he is 
arrested under a warrant which must be 
issued by a Magistrate or when the police 
arrest without a warrant in a cognizable 
offence under Section 60 of the Code of 
Criminal Procedure, he must be produced 
before a Magistrate without unreasonable 
delay and follow the procedure under Sec- 
tions 60 to 63 of the Code as also under 
Art 22 of the Constitution of India and 
that attracts the provisions of Section 73 
of the Evidence Act In none of the 
numerous cases, has this point been speci- 
fically raised on this account and this con- 
tention also fails accordingly.” 

With great respect, I am unable to agree 
with these observations for the reasons 
given by me in the earlier portion of my 
judgment. The Magistrate issuing a 
warrant for the arrest of an accused or 
exercising his powers under Sections 60 
to 63 of the Criminal P. C are not the 
powers exercised by him in the course of 
an enquiry or trial by him which, as al- 
ready pointed out by me is the only stage 
when he could exercise his powers under 
Section 73 of the Evidence Act. 


16. In a decision of a Division Bench 
of Kerala High Court in Aloysious John 
v State of Kerala, 1966 Mad LJ Crl_298 
(Ker), Govinda Menon, J„ on behalf of 
the Division Bench, dissented from his 
own earlier judgment, decided by him as 
single Judge, and held that under S 73 
of the Evidence Act, the Magistrate has 
no powers at the investigation stage by 
the police to issue a direction to the ac- 
cused to appear in Court for the purpose 
of giving specimen handwriting and signa- 
ture at the request of the police. The 
Division Bench expressed inability to sub- 
scribe to the view mentioned in AIR 1962 
Pat 255. I respectfully agree with this 
decision 

17. In State v. Poonamchand Gupta. 
AIR 1958 Bom 207 it was held that Cl W 
of Section 73 of the Evidence Act limits 
the power of the Court to directing a per- 
son present in Court to write any words 
or figure only where the Court its -If u= 
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of the view that it is necessary for its own 
purposes to take such writing in order to 
compare the words or figures so written 
with anv words or figures alleged to have 
been written b\ such person and that the 
power does not extend permitting one or 
the other party before the Court to ask 
the Court to take such writing for the 
purpose of its evidence or its own case 
18 In Hiralal \ State AIR 1958 Cal 
123 it was held that Section 73 cannot be 
construed as an instrument or a device to 
be used for the advancement of any parti 
either the prosecution or the accused that 
it is one of those sections where large 
powers are given to the Court to find out 
the truth and to do complete lustice be- 
tween partv and party and that anv other 
use of it would be wholly unjustified I 
respectfully agree with these two deci- 
sions 

ID In the result I find that the Magis- 

I trate had no power to direct the accused 
to give his specimen handwriting or 
signature m the course of investigation by 
the police at their instance 
ill The petition is allowed 

Petition allowed 
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B M KALAGATE J 
Deepchand Accused Petitioner v Sam 
pathraj Complainant, Respondent 

Criminal Revn Petn No 306 of 1963 
D/ 24-3 1969 against order of Second Ad 
djhonal S J Bangalore D/ 2-4 1963 
(A) Evidence Act (1872), Ss 126 146 and 
149 — Scope — Privilege under S 126 u 
not absolute • — Defamatory questions put by 
lawyer to a witness in cross-examination on 
cheats instructions — No reasonable basis 
available for putting them — Such conunum 
cab on is not professional — Its disclosure is 
not protected under S 126 — Witness, on 
instructions of client, asked in cross-examina- 
tion whether he was doing opium smuggling 
business, whether he was involved in opium 
roiugzhng case m a particular year whether 
he u was doing cloth smuggling trade and 
whether he came away from Rajasthan to 
Bangalore because of a warrant against him 
— Imputation conveyed by those questions 
u 5" ^amatory — Hence client is liable 
under S 500 Penal Code 1935 MWN 460 
Dissented from — {Penal Code (I860) S 499 
Exception 9 — • Judicial proceedings — Pri- 
vilege oi witnesses) 

u “g" S 126 Evidence Act 

fs not absolute When defamatory questions 
are put by a lawyer to a witness in cross 
examination on clients instructions without 

any reasonable basts for putting them such 
a ccrnm'inicahoo 15 not professional and its 

FM/JM/C450/69/JRM/D ' 


disclosure is not protected under S 128 
Where a witness on the instructions of the 
client, is asked in cross-examination whether 
he was doing opium smuggling business, 
whether he was involved in an opium smug 
g lm g case in a particular year whether he 
was doing cloth smuggling trade and whe- 
ther he came away from Rajasthan to Ban- 
galore because of a warrant against him, the 
imputation conveyed by those questions is 
per se defamatory Hence that client is 
liable under S 500 Penal Code 

(Paras 6 9 and 14] 
It is true that the law gives power to the 
Court to protect witnesses But it can be 
seen from S 146 that it is perfectly open to 
a lawyer to put questions to a witness in 
cross examination to shake his credit by in- 
juring his character and the mere fact that 
the answer to such questions may directly 
or indirectly tend to criminate the witness is 
no justification to refuse to answer them. 
The effect of Ss 146 to 149 is that though 
it is permissible for a lawyer to put such 
questions nonetheless the lawyer must be 
satisfied that there are reasonable grounds 
for thinking that the imputation which those 
questions convey is well founded, since U 
such questions are put the damage is done 

(Paras 8 and 10) 
The privilege under Section 126 is not 
absolute but is only a quaLfn.il one This is 
seen from the illustrations to the Section also 
which make it clear that all professional 
communications are not privileged and pro- 
tected from disclosure If it is an absolute 
privilege then no witness whether male or 
female will be safe m a Court of law when 
he or she is under cross-examination, 

(Paras 9 and 11] 


Further under S 126 the communication 
which is made to a lawy er must be in course 
of and for the purpose of employment as 
such. It cannot he said that when a lawyer 
puts a question on the instructions of his 
client to a witness m cross examination 
which is defamatory without there being any 
reasonable ground for potting it, it is a com- 
munication made for the purpose of the em- 
ployment as lawyer Though S 146(3) per- 
mits a question injuring the character of the 
witness such a communication of the cbenf 
to his law) er cannot be said to be a pro- 
fessional one and that it is absolutely pn 
vxleged and its disclosure is protected under 
S 126 without the express consent of tho 
client. Thus when a witness on the instruc- 
tions of the client is asked m cross-examioa 
tion whether he v as doing opium smuggling 
business whether he was involved in an 
opium smuggling case 10 a particular year 
whether he was doing cloth smuggling trade 
and whether he came away from Rajasthan 
to Bangalore because of a warrant against 
him the imputation conveyed by them » 
per se defamatory Therefore that cheat ij 
liable under S 500 Penal Code 1935 Mad 
WN 450 Exp! and Diss bom AIR I9«" 
Mad 741 Dissenting from 1935 Mad AyN 
460 Ref (Pam 6 7 13 and 14) 
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(B) Penal Code (I860), S. 499 Exception 9 

— Burden of proof — Accused relying upon 
exception 9 — Therefore it is for him to 
prove that his case falls under that excep- 
tion. AIR 1966 SC 97, Foil.— (Evidence Act 
(1872), S. 105). (Para 1C) 

(C) Penal Code (1860), Ss. 499 and 500- 
Conviction and sentence — Questions per se 
defamatory put by lawyer to witness in cross- 
examination on instructions of his client — 
No reasonable basis available for putting 
them — It cannot be said that the client can 
be convicted only as abettor and not as prin- 
cipal offender. AIR 1954 Mad 741, Foil. 

(Para 18) 

Cases Referred: Chronological Paras 

(1966) AIR 1966 SC 97 (V 53) = 1966 

Cri LJ 82, H. Singh v. State of 

Punjab 16 

(1954) AIR 1954 Mad 741 (V 41) = 

1954 Cri LJ 1239, Ayesha Bi v. 

Peer Khan Sahib 12, 18 

(1935) 1935 Mad WN 460, Palamappa 
, Chetbai v. Emperor 11, 12 

M. V. Devaraju and A. Shamanna, for 
Petitioner, P. S. Devadas, for Respondent. 

ORDER: The petitioner was the accused 
in C C. 3227 of 1966 in the Court of the Ad- 
ditional First Class Magistrate, Bangalore. 
The respondent herein filed a complaint 
against the petitioner accused for an offence 
under S 500 of the Indian Penal Code. 


2. The facts leading to the complaint may 
be briefly stated as follows. — The complain- 
ant and the accused are both businessmen. 
The accused was involved in what is known 
as Gold Control Order case wherein the 
complainant was examined as a witness in 
support of the prosecution. During the 
course of cross-examination of the 

complainant, learned Counsel Sri Chandra 
Lutnar who appeared for the accused in that 
uase put the five questions mentioned in the 
complaint. According to the complainant, 
Jnose questions were put at the instance of 
the accused with a view to harm the 
complainant’s reputation and standing in the 
business community of Bangalore and also 
intent to lower his character. He 
mrther alleged that the imputations made by 
me accused against him are all absolutely 
wise and were made deliberately to damage 
an “ harm the complainant’s moral, social 
and business reputation and the imputations 
conveyed by those questions are per se 
ftamatory. Therefore the accused is liable 
1° r .Punishment under Section 500 of the 
Indian Penal Code. 

, The learned Magistrate, on the evi- 
e nce adduced before him, found the accused 
Swltv of the offence and convicted him or 
T j offence punishable under S. 500 of the 
ndian Penal Code and sentenced him to 

nde r g 0 Slrn p] e imprisonment till the nsmg 

m court and to pav a fme of Rs. o00 or 
,, default of payment of fme, to undergo 
. Pm imprisonment for a further period 

Uv ° months. 


4. Against the said order, the accused 
preferred .an appeal m the Court of the H Ad- 
ditional District and Sessions Judge, Banga- 
lore, challenging his conviction and sentence, 
ine learned. Sessions Judge agreeing with 
the conclusion reached by the learned Magis- 
trate, confirmed the conviction and sentence 
imposed on the accused and dismissed the 
appeal. It is the correctness and legality of 
this order that is challenged in this petition 
under Ss. 435 and 439 of the Code of Cri- 
minal Procedure. 

5. Mr. Devaraju, the learned counsel for 
the petitioner submitted that the imputation 
made fell unthin the Ninth Exception to Sec- 
tion 499 of the Indian Penal Code and if so, 
there is no defamation He also contended 
that the information conveyed to the Advo- 
cate by the accused were professional com- 
munications and their disclosure is not per- 
missible under S. 126 of the Indian Evidence 
Act. The five questions that were put to the 
complainant were as follows: 


“1. In 1949-50 have you done the business 
of opium smuggling’ 

Ans No. 

2. Is it a fact that you were involved in a 
opium smuggling case in 1949-50 and jou 
were under remand for 15 days' 5 

Ans- It is absolutely incorrect. 

3. In 1949-50 you were not doing the 
business of smuggling the cloth from the 
running train at Marwad ? 

Ans. No 

4. Was there not a case at that time re- 
garding the smuggling m which you were in- 
volved? 


Ans: I was a mere witness. 

5. I put it to you that because there was 
warrant against you, you came away to 
angalore from Rajasthan? 

Ans It is not correct ” 
rom the above questions it is clear that the 
nputabon made against the complainant 
■as that he was doing the business of opium 
nuselmg and that he was involved in a 
aium smuggling case in 1949-50. it is also 
ear that the imputation conveyed by the 
urd question was that the complainant was 
jme, the business of smuggling of cloth 
om running train and from the fifth ques- 
an that he has come to Bangalore from 
ajasthan because there was a warrant against 

m. . 

6 Not much discussion is necessary to, 
ad that the imputation conveyed by these) 
lesbons is per se defamatory. 

7. These questions were put in open 
Durt and made public. The Courts belo 
ere in mv opinion, right in coming 
inclusion that the imputation fODveyed [ b / 
e questions was per se defamatoiy. There 

■nal Code and whether they are pn fc 
mmunications which cannot be disciosea 
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without the express pennission of the chent 
under Section 126 of the Indian Evidence 
Act 

S No>v the Ninth Exception to Section 
499 Indian Penal Code reads as follows 
“Ninth Exception — It is not defamation to 
make an imputation on the character of ano 
ther provided that the imputation be made 
m good faith for the protection of the in 
terests of the person making it or any other 
person or for the public good ” 

At this stage it would be appropriate to refer 
to S 146 of the Indian Evidence Act which 
permits lawful questions to be put in cross 
examination It is provided that when a wit 
ness is cross examined he may in addition 
to the questions referred to in that Section 
be asked any question which tends to shake 
his dedit, by injuring his character although 
the answer to such questions might tend 
directly or indirectly to criminate him or 
might expose or tend directly or indirectly 
to expose him to a penalty or forfeiture 
Thus it would be seen that it is perfectly 
open to a lawyer to put questions to a wit 
ness in cross examination in order to shake 
his dedit by injuring his character and the 
mere fact that the answer to such questions 
may directly or indirectly tend to criminate 
the witness is no justification to refuse to ans 
wer such questions 

It is also pertinent to note the provisions 
of Section 149 of the Indian Evidence Act 
whch provides that no question referred to 
in Section 143 ojght to be asked unless the 
lawyer asking it has reasonable grounds for 
thinking that the imputation which it con 
vejs is well founded Thus tbe effect of the 
provisions of Sections 146 and 149 is that 
though it is permissible for a lawyer to put 
a question in cro^s examination of a witness 
to shake his credit by lnjunnc his character 
nonetheless the lawyer must be satisfied that 
there arc reasonable grounds for thinking 
that the imputation which it conveys is weU 
founded 

9 But what is contended before this 
Court by tbe learned counsel for the peh 
boner Mr Devaraiu is that the commumca 
bons made by a client to his lawyer are pro- 
fessional communications and are protected 
from disclosure unless their disclosure is per 
nutted either by the client expressly or under 
the provisions of Section 128 of the Evidence 
Act 

To me it appears that the privilege stated 
in Section 126 of tbe Evidence Act is not an 
absolute privilege as claimed but is only a 
qualified one This proposition receives sup- 
port from the illustrations to Section 126 it 
If was an absolute privilege as claim 
ed, then no witness whether male or female 
w ould be safe in a Court of law when he or 
she is under cross-examination 

10 It is true that law gives power to the 
court to protect witnesses but then if the 

a uestion is put the damage is done It is 
lerefore reasonable to state that though 
under Section 146 (3) of the Evidence Act 
the lawyer is entitled to put questions to 


shake the credit of a witne s b> injuring hisl 
or her character there must be some reason-] 
able ground for thinking that the imputation 1 
conveyed by the question is well founded. 

11 Mr Devaraju, m support of his con- 
tention that the privilege under Section 128 
is an absolute one relied upon the decision 
in Palamappa Cheltiar v Emperor, 1935 Mad 
WN 460 The Order of the Court is so 
bnef that it is difficult to find out the reasons 
for stating that the privilege under Section 
126 is an absolute one ana a lawyer is not 
at liberty to disclose the communications 
made to him during the course of his 
employment According to the learned Judge 
all communications are privileged and are 
protected from disclosure With respect, 
this statement is clearly unsupportablo in 
view of the illustrations to Section 126 which 
make it clear that it is not all professional 
communications that are privileged and are 
protected from disclosure 

12 In a subsequent decision of the same 
High Court m Ayesha Bi v Peer Khan Sahib, 
1954 Cn LJ 1239 = (AIR 1954 Mad 741) 
the decision in Palamappa Chettiar 1935 
Mad WN 460 came to be considered where 
the learned Judge was not inclined to accept 
the proposition stated therein as correct 

13 Section 126 of the Indian Evidence 
Act provides that no lawyer shall be p« 
mitted to disclose any communication made 
to him in the course and for the purpose ol 
the employment as such lawyer by or on be- 
half of his chent unless with the express con 
sent of his client The communication 
which is made to a lawyer must be in 
course and for the purpose, of employment 
as such 

In my view, it cannot be said that when a 
lawyer puts a question on the Instructions ol 
his client to a witness in cross examination 
which is defamatory in character without 
there being any reasonable ground it is a 
communication made for the purpose of the 
employment as lawyer A question put to 
a witness in cross examination which might 
injure his character though permissible unoea 
Section 146 (3) of the Indian Evidence Act 
with a view to shake his credibility nonethe- 
less there must be a reasonable ground foi 
putting a question which is defamatory in 
character and if there is no basis for putting 
such questions then it is difficult to state 
that such a communication which tf 
defamatory in character is a professional 
communication and its disclosure is protect 
ed under Sec 126 of the Indian Evidence 
Act without the express consent of his client. 

14 The tnal Court has observed that the 
lawyer did not claim any privilege under Sec- 
tion 126 of the Indian Evidence Act. M f< 
Devadass appearing for the respondent Ins 
pointed out that the evidence of P W J the 
Advocate clearly shows that he had not 
satisfied himself that there were reasonable 
grounds for thinking that the imputation con- 
veyed by tbe questions is well founded. 
This he states is obvious from his admission 
that he did not show that the imputation coo- 
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-•/eyed by those five questions was well found- 
ed He states that if the lawyer was in pos- 
session of any such document, he would have 
confronted the witness with such document. 

He, therefore, contends that the questions 
.put by the learned Advocate were without 
any reasonable grounds In my opinion, the 
communication by the client to his lawyer to 
put questions which are defamatory in 
character to the witness in cross-examination 
without there being any basis cannot be said 
to he absolutely privileged and are protected 
from disclosure without the express consent 
of the client under S 126 of the Indian Evi- 
dence Act. Since the imputation conveyed 
by the questions is per se defamatory the 
accused is liable for convichon. 

15. But the accused has, as already stat- 
ed also relied on the Ninth Exception to 
Section 499 of the Indian Penal Code. The 
Court below has held that the accused can- 
not justifiably claim protection under the 
Ninth Exception to Section 499 of the 
Indian Penal Code. 


16. Mr. Devaraju for the petitioner has 
drawn my attention to a decision of the 
Supreme Court in H Singh v. State of Pun- 
iiab, AIR 1966 SC 97 wherein the scope of 
(the Ninth Exception to Section 499 of the 
(Indian Penal Code came to be considered. 

, Since the accused has relied upon the excep- 
tion it is for him to prove that his case falls 
'under that exception. The Supreme Court 
has, in that decision, stated that the burden 
of proof by the accused who relies on an ex- 
ception is not the same which ordinarily lies 
on the prosecution to prove its case, but it 
has clearly stated that the accused roust show 
that he has acted m good faith and by the 
test of probabilities his evidence establishes 
his case. 

17. From the evidence on record I am of 
the opinion that both the Courts below were 
nght m coming to the conclusion for the rea- 
sons stated, that the accused was not entitl- 
ed to the benefit of the Ninth Exception to 
Section 499 of the Indian Penal Code. 

18. It was next contended by Mr. Deva- 

raju that the accused can be convicted only 
as abettor and not as a principal offender. 
That is a proposition which cannot be accept- 
ed. Such a submission was made m Ayesna 
Bi’s case, 1954 Cri LJ 1239 = 19a / 

Mad 741) referred to above where his Lord- 
ship rejected that contention by obsemng 
that there is no meaning m stating that de- 
famation cannot be committed by a proxy 
through the mouth of his Vakil. 

19. In the result, for the reasons stated 
above, I confirm the conviction and sentence 
passed by the Court below and dismiss tms 
revision petition. 

Petition dismissed. 


1970 CRI. L. J. 263 (Yol. 76, C. N. 55) = 
AIR 1970 ORISSA 27 (V 57 C 11) 

A MISRA, J. 

Prasanna Kumar Samal and others. 
Petitioners v Balbhadra Rout, Opposite 
Party. 

Criminal Revn No 215 of 1966, D/- 
July 1969 against order of Sub-Divisional 
Magistrate, Kamakshyanagar, D/- 28-3- 
1966 

(A) Cattle Trespass Act (1871), Ss. 10 
and 24 — Requisite for conviction under 
S. 24. 


Though for a conviction under S 24 
of the Cattle Trespass Act there should 
be a specific finding that the cattle rescu- 
ed were liable to be seized under S 10 
of Hie Act which necessarily includes 
proof of damage having been caused, the 
mere ahsence of a specific finding could 
not entitle the accused to an acquittal 
where there is acceptable evidence on 
record in support of the prosecution case 
and the cattle having damaged the crop 
or the pei son who effected the seizure 
being entitled or authorised to seize. 
AIR 1963 Pat 199. Foil. (Para 6) 


(B) Cattle Trespass Act (1871), S. 10— 
?erson authorised by cultivator or oc- 
cupier to watch or seize cattle is bim- 
:elf cultivator or occupier — He is also 
entitled to seize cattle under S. 10. AIK 
1922 Pat. 317, Foil. (Para 7) 

2ases Referred: Chronological Paras 

’1963) AIR 1963 Pat 199 (V 50)- 
‘ 1963 (ll Cri LJ 607, Bhado Mon- 
dpi v State 

’1922) AIR 1922 Pat 317 (V 9), 

K Dusadh v. Sarati Dusadh 1 

A K Padhi, for Petitioners; S C, 
Vlohapatra and S Mohanty, for Opposite 


ORDER: The petitioners have been 
nvicted u/s 24 of the Cattle Trespass 
;t and each of, them sentenced to pay 
fme of Rs 50 1 - and in default, to 
idergo simple imprisonment for 15 days. 
2. The complainant’s case, in brief, is 
at on 16-10 64, xvhile P. W. 3, the watcher 
ipomted by the villagers of Baligorada. 
Si the help of P. W. 4 was taking some 
ttle of the petitioners to the cattle 
iund for having damaged paddy crop ou 
implainant’s land, goners forcibly 
, SC ued and took away the cattle Feu 
oners in defence deny the allegations 

f allege that while some heads of 

-ceiving information, petitioner n 

at <h sf igjgt j, » 

■xf/™T/na=;/fi9/TVN/P 
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ed to assajlt him with an axe but peti- 
tioner no 1 managed to snatch it awav 
and apprehending assault left the place 
Ultimately he recovered the cattle from 
the jungle in the night The other peti 
tioners deny their presence at the place 
of occurrence 

„ In all 8 witnesses were examined 
on the side of complainant and the defence 
examined two witnesses The learned 
Magistrate on a consideration of theevi 
dence accepted the complainant s ver- 
sion to be substantially true convicted 
and sentenced the petitioners as stated 
above 

4 The main contention of learned 
counsel for petitioners is that a convic- 
tion u/s 24 of the Cattle Trespass Art can 
be su-tained only if the prosecution pro 
\e$ that th® seizure was strictly in ac 
cordancc with section 10 of the Act In 
the pre.ent case it is further contended 
that there is no specific finding that the 
tattle alleged to have been rescued v ere 
liable to be seized In other words there 
Is no specific finding that (1) P W 3 was. 
a person entitled to seize u/s 10 and (2> 
that actual damage to the crop had been 
caused by the cattle 

5 Reference is made to para 9 of the 
judgment where it is observed that the 
consistert story given by the P Ws also 
makes it believable that the occurrence 
actually took place not on the bank ol 
the Joro but at the deity s abode near 
the Bhuban rood and it is contended that 
the said finding refers only to the alleged 
place of occurrence and has nothing to 
ao with the competency of P W 3 to 
effect the seizure or regarding the damage 
If any allpged to have been caused to 
*he paddy crop 

G It is true that to justify aconvic 
Ition u/s 24 of the Cattle Trespass Act 
(there should be a specific finding that the 
jcattle rescued w ere liable to be seized u/s 
10 which necessarily includes proof of 
damage having been caused The mere 
absence of a specific finding would not 
entitle the petitioners to an acquittal 
where there is acceptable evidence on 
record m support of the prosecution case 
and the cattle having damaged the crop 
or the person who effected the seizure 
being entitled or authorised to seize — 
vide AIR 1903 Pat 199 Bhado Mondal 
State 

7 Section 10 enumerates five cate 
Rories of persons who are entitled to 
seize cattle and they include the cultiva 
tor as well as the occupier of any land 
In this case it has been contended that 
P W 3 not being the cultivator or occu 
pier was nrt entitled to seize the cattle 
and a seizure by him will not b® in ac 
coroano with lav In my opinion such 
a contention has no merit When sec- 
[ tion 10 provides that the cultivator o - 


occupier may seize or cause to be seized 
any cat’Ie trespassing I do not think it 
i3 open to contend that he is not entitl 
ed to give general instructions to his 
watchman cr other servant so instructed 
seizes cattle it will not amount to the 
cult'vator or occupier seizing or cau«ing 
them to be seized within the meaning 
of *hat section Such a contention as 
the present one was raised and negatived 
in tne decision reported in AIR 1922 Pat 
317 K. Dusadh v Sarati Dusadh 

8 Coming to the question of damage 
« is the prosecution case that the cattle 
oamaged the paddy crop on the land of 
complainant m Badagaham Chhak There 
i« a specific finding by the learned Magis 
trate regarding the damage caused by the 
cattle At the end of para 8 of the judg- 
ment it is observea 

Therefore the evidence of the P Ws 
that the paddy crops of P W 1 in Bada 
gaham Chhak was damaged by the cat- 
tle of the accused persons appears to be 
tiue There is absolutely no material in 
support of the defence that the accused 
Prasanna recovered his alleged buffaloes 
by a thorough search m the jungle at an 
expense of Rs 25/- ' 

Thus there is a finding that the cattle 
caused damage and P W 3 v as entitled 
U/ s®ize them This being so the seizure 
was legal as it is m accordance with the 
provisions contained in section 10 ana 
the contention that rescue of the cattle 
will not amount to an offence u/s 24 has 
no ment 

9 Coming to the sentence each of the 
petitioners has been sentenced to pay a 
fine of Rs 50/- which in the circum 
stances appears to be excessive Therefor® 
while dismissing the revision and main 
tairlng the conviction of petitioners the 
sentence of fine of Rs 50/- awarded 
against each of the petitioners is reduced 

Rs. 7SJ. -and. in. default to undergo 
simple imprisonment for 10 days 

Petition dismissed 


1970 CRI L J 234 (Yol 76, C N 56) 

(ORISSA HIOH COUPT) 

S K Bat, T 

Smart) Chandra Dab Appellant V Krorbna 
Chandra Rcy Respondent 

Criminal Appeal So SB of 19GG, D/ 21 C- 
1969 from order of Judicial Magistrate 2nd 
Class Cuttack, D/ 21 1 J9CG 
(A) Penal Code (18E0), S 504— Offence 
under — • Mere abuse does not constitute 
olfence under S 504 
Mere abras does not come within the pnr- 
view of 8 504 The eeMion eompr itea of th* 

GM/GM/0760'69 SW/D 
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followmg ingredients, viz., (a) intentional in- 
sult. (b) the insult must be such os to give pro- 
vocation to the parson insulted, and (o) the accus- 
ed must intend or know that such provocation 
would cause him to break the public peace or to 
commit any other offence. The offence under 
this Beotion can be made out only on proof of 
the'aforesaid three elements including inten- 
tion or knowledge of the offender that provo 
cation given by him will cause the complainant 
to break the public peace, beyond all reason, 
able doubt either by positive evidence or by 
such evidence from which those facts can be 
conclusively inferred. (Para 1 L) 

(B) Penal Code (1860), S. 351— Assault 
— Ingredients of. 

Before an act can amount to assault under 
S. 851, it is necessary that a gesture or pre- 
paration should be made by the person who 
would cause another to apprehend that tbe 
pareon is about to use criminal force to him 
then and there and the preparation taken with 
the word“, must cause him to apprehend that 
criminal force would be used to him if he per 
sist3 in the particular oouree of conduct, and 
there would be no assault if he desiet3 from 
that conduct. (1903) ILR 80 Cal 97. Poll. 

(Para 13) 

Cases Referred : Chronological Paras 
(1903) ILR 30 Cal 97 : 6 Cal WN 

312. Birbal Khalipa v. Emperor 18 

Ranjit Mohanty and R K. Ear, for Appel- 
lant; H. Kanungo and R. N. Mohanty, for 
Respondent. 

JUDGMENT _ This is an appeal preferred 
by the complainant against the order of ac 
quittal passed by Sri P. 0. Patro -Judicial 
hiagistrate, Becond class, Cuttack on 21.1-66 in 
complaint case No. 259 0-1/64 

2. The prosecution case is that the com- 
plainant was called to the shop of the ac- 
cused through the latter’s son on 27-3-64 at 
11 a. m. When he reached the shop the ac- 
cused suddenly flared up and abused him in 
filthy language. The words of abuse used by 
the acoueed have been quoted both in the 
complaint petition and also in the judgment 
of the trial Court. After abuse, the accused 
tUBhad towards the complainant and threa- 
tened him with assault. A gentleman of the 
locality intervened and thematter subsided. On 
these allegations charges under Ss. 504 ana 
852 were framed against the accused. 

3. The trial Court has found as a fact, which 
is no longer m dispute, that the accused has 
got a shop and the complainant was abused. 
The motive as stated in the complaint petition 
has been sought to be made out in the follow- 
*og fasti : 

The complainant purchases goods from tbe 


shop of the accused on credit. There is an ac- 
count maintained in the shop in his name in> 
which the goods purchased on credit are en- 
tered. The oc,mplainant, however, had advanc- 
ed a sum of money to the acoused some five 
year* ago for getting the landa of one Ranga- 
lata Dei conveyel to him The accused was to 
act as intermediary in that transaction of 
sale. Nothing came out of it, and no sale took 
placo. Despite repeated reminders the accused' 
had not repaid that money. On the day pre- 
vious to the date of occurrence when the ac- 
cused was absent and the Bbop was being at- 
tended to by bis son, the complainant pur- 
chased goodB equivalent to the amount advanc- 
ed by him for purchase of land and got the 
same amount entered m hie credit account. 
The accused on coming to know of it later om 
felt that he had been tricked by the oom. 
plamant. This angered him which led to the 
incident on the date of occurrence. 


4. The defence ia one of a denial The ac* 
cused not only denied the occurrence, but also 
the allegations that he had received a eum oE 
money from the complainant for seeing 
through the sale transaction. 

5. The trial Court has found that the com- 
plainant ia a regular customer of the accused 
who owns a grocery Bhop in the village. He- 
also findB that there is no satisfactory evi- 
dence regarding the advance of any money by 
the complainant to the accused for getting- 
some lands conveyed by Raugalata to him. 


6. The first finding is not disputed and the 
second finding appears, on a perusal of the 
evidence on record to be correct P. M.1S 
evidence on this point 13 uncorroborated. Me 
admits that there were witnesses for this 
advance of money, but such corroborative 
evidence has not been put in. 


As regards the motive, P. W. 1, the com- 
jant says that five years ago he had 
meed a sum of Re. 56.11 to the accused' 
was to act a 3 intermediary in tbe matter 
Bttine some land of Rangaia^a sold to him. 
gale never took place and tbe complainant 
i matter of fact bsd advanced the money- 
aceused had verbally told the complainant 
the money would be paid back by way o£ 
stiog price of articles which the com 
iant takes on credit from his shop. Relying 
U 3h assurance, the complainant had m fact 
n articles equivalent to the value of be 
ant advanced to the accused from the 

or’s Shop just the previous day. If th- 
ence is true, there is apporentiy no ^u e 
the accused to be angry and to behave m 
manner he did, on tbe date ot occur eve . 
be accused had agreed to such a th.ug 
e is no conceivable reason why be would 
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■alter bis attitude Thus the motive for the 
■occurrence is a very weak one 

8 There wa3 a delay of six days in filing 
4be complaint petition Some explanation for 
the delay hi3 been stated In the complaint 
■petition It is said that gome gentlemen 
de a ired to ecttle the matter and detained him 
sc the village for that par}o=e and this cached 
the delay in filing the complaint P W 1. 
however does not breathe a word about thi3 
in his examination in chief Thus the trial 
Coart was justified in aay mg that there is some 
amount of suspicion due to the non explana 
ticn of the delay in filing the complaint 
•Section 

9 The pro e-utica seeks to prove its ca»e 
through P Wa 2, 3 and 4 Ik is argued on 
behalf of the defence that none of the proeecu 
tiem witne ses cited m the complaint petition 
has keen examined Though that is not the 
finding of the trial Court nevertheless I feel 
there is some force m that argument P W 2 
is one Bataktu baa Pah of mouza Ohampea. 
war One of the witne=> es mentioned in the 
complaint petition is one Balakroebna Pati of 
mouza Dantnal Batml Champeswar Dantna 1 is 
the mam village of the accused Therefore it 
cannot te definitely end that P W 2 n the 
-same person mentioned m the complaint p«.ti 
tion es Bitakrn.hna Pati P W 3 Bricharan 
Das is of village Rontpada The complaint 
pchtion mentions one Bricharan Dis of 
Khnraba«ta Samil Routpade Thu indicates 
that his mam village is Khairaba t- which 
■adjoins Rontpada 

10 It is argued on behalf of the com- 
plainant that normally people name the major 
mouza a3 their own in t ad of the minor 
monza to which tbsy actually belong and 
while P W 8 stating m Court that bis own 
mouza is Rontpada ha» given the name of his 
'vffrsgu in ‘fire popular eea e Tms may ‘ce eo 
but it cannot be said definitely that it is eo 
ThiaP W 3 however sayethathis bouse is 
at a di tance of one mile from Boatpada and 
he baa two grocery eh^pe in his own village 
The defence therefore characterises this wit- 
nt s M a chance witne a The purpose of bis 
coming to the shop of the aceu«ed was to par 
cha»e some mola«es It is argued that he 
-could have pnrcha’ed mola'je* in his own 
village and there is to reis'o why he would 
coma to the village of occurrence tear about 
midday P W 4 is not mentioned in the 
complaint- petition at alL He is also not named 
by any other witue ses examined on behalf 
of the complainant as one who was present at 
the time ofoccunence Thecomplamt petition 
■diiclo es canes of two pep’ens belonging com 
pletely to two different villages as having 
•witnee ea the occurrence They have not been 


examined In this state of evidence the trial 
Court he, 3 drawn some adverse inference 
against the troth of the pro ecution story on 
account of non examination of witne<ses men 
tioned m the complaint petition I am also 
not m a position to discard the defence arga 
meat tbit P Ws 2 and 8 are not the same 
Bstakrushna Pati and Bricharan Da3 res- 
pectively mentioned m the complaint petition 
It mu«t therefore be held that none of the 
prosecution witne’ses mentioned in the com. 
plaint petition has been examined and m place 
of named witnesses the complainant has 
examined chance witnesses like P W 1 In 
tbeso circnmstances, the trial Caurif has cor 
rectly held that the prosecution has failed tr 
prove its case beyond all rea»onable doubt 

11 Section 501, Penal Code comprises o! 
the following ingredients viz , (a) intentions' 
insult, (b) the insult mn*t be such as to givi 
provocation to the person insulted and (e) the 
accused most intend or know that such pro 
vocation would cause him to break the public 
pea e or to commit any other offence Therefore 
mere abuse will not come within the purriev 
of the eefltion The offence under this se tioi 
can be made out only on proof of the aforesaic 
three elements including intention or know 
ledge of the offender that provocation givei 
by him will cause the complainant to brta! 
public peace beyond all reasonable doabi 
either by positive evidence or by such evident 
from which those fa-'ts can be conclusive!) 
inferred I have gone through the evidenci 
carefully and I am satisfied that the evidence 
does not ejtabliBb all the three aforesaid in 
gradients of the offence under S 501 Thera 
fore even accepting the evidence on record, if 
mnat be held that the offence under 8 501 
has not been made out and as such then 
cannot be any conviction thereunder 

1 2 The other section under which tbi 
charge is made i s S 852, Penal Code Tb< 
question therefore is whether the facta men 
tioned in the complaint have been made onf 
According to the prosecution the accused afte 
abnsmg him in filthy language rushed toward! 
him with a view to assault him Assault is 
defined m 8 851 m the following terms 

* Whoever makes any gesture or any prs 
psration intending or knowing it to be Iikelj 
that such gesture or preparation will cam* 
any person pre°ent to apprehend that he wht 
makes that gesture or preparation is about tr 
use criminal force to tha f person is said tr 
commit assault 

In my opinion if the evidence as laid by the 
pro“«mtitn is accepted a conviction und** 
S 852 will naturally follow 

13 The defence relied upon a case in (1909) 
I b B 80 Cal 87 Birbal Khahpa v Emperor 
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that this is not assault But that case is dis- 
tinguishable on facts. In that case the accused 
threatened the Sub-Inspeotor of police that if 
he attempted to take his thumb impression he 
would assault him. 

Therefore, their Lordships said that before 
'an act could amount to assault under S. 851, 
it is necessary that a gesture or preparation 
should be made by the person who would cause 
another to apprehend that the person was 
about to ue6 orimmal force to him then and 
there and the preparation taken with the 
words, must cause him to apprehend that 
criminal foroe would be used to him if he 
persisted m the particular course of conduct, 

■ and there would be no assault if he desisted 
' from that conduct. In the instant case the 
words coupled with the gesture would normally 
raise an apprehension that the assault was 
impending. Therefore this decision ha3 no ap. 
plication to the facts of the present oase. 

15. In view of the oonoluaion reached by 
rue, in concurrence with the trial Court that 
the prosecution witnesses oannot be safely 
relied upon, the prosecution must be held to 
foave failed to strictly prove its case beyond 
all reasonable doubt. The accused must, there- 
fore, get the benefit of doubt so far as the 
■offence under S. 352 is concerned. In the 
Circumstances, I find there is no sufficient 
ground to reverse the decision of the trial 
Court and to substitute it by an order of con. 
viction. The prosecution case may be true, 
hut it cannot be said that it must be true on 
the aforesaid facta and circumstances. 

In the result the appeal fails and is dis- 
missed. 

Appeal dismissed. 
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si°n and rehearing the same. AIR 19®“ 
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392 & AIR 1966 Mad 163 & AIR 19 6 ° 
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High Court in its inherent powers Is 
fully empowered to l evoke, review, og 
recall and alter its own earlier decision 
in a criminal revision and to rehear the 
same The circumstances in which these 
powers can be exercised necessarily would 
be exceptional ones which would lead the 
court to review that the exercise of the 
same is necessary to conform to the three 
conditions mentioned in Section 561-A of 
the Code (Para 16) 

There is no bar whatsoever express or 
implied in the statutory provisions of the 
Code which would rule out the applicabi- 
lity of the inheient powers of the High 
Courts under Section 561A qua an order 
purporting to be passed under Section 
439, Criminal Procedure Code The rule 
of finality embodied in Ss 369 and 430 
of Criminal P C does not, in terms, 
apply to revisional -jurisdiction of the 
High Court There is indication in the 
Code itself that the purpose of Section 
369 is not to prescribe a general rule of 
finality of all judgments of all Criminal 
Courts but is only to prescribe finality 
for the judgment of the trial Court so 
far as the trial Court is concerned. 
This is also clear from Section 424 
which clearly indicates that S 369, which 
is placed in chapter 26 of the Code had 
leference only to judgment of a Criminal 
Court of original jurisdiction Section 4o9 
Criminal Procedure Code, is not in' term 
controlled by Section 369 and in fact the 
revisional iurisdiction under Section 439 
must be read as controlling Section 3b9 
of the Code It cannot, therefore, be said 
that the inherent power which High 
Court possesses to review a judgment! 
made in the exercise of its revisional 
jurisdiction relates either to a matte'' 
covered by a specific provision of the 
Code or that its exercise would in any 
way be inconsistent with any express 
provisions of the same (Paras 7, 8. 9) 

The High Court subject to the extra- 
ordinary jurisdiction under Article 134(1) 
vested in the Supreme Court m criminal 
matters, practically remains the test court 
of appeal and revision The principle tha 
there remains an inherent power in the 
last court of appeal and revision to 
rectify an error which may creep in finds 
pvnrp« recognition m S 561A or 
Code under which the High Court when- 
ever it is satisfied that for the purP«g 
mentioned m S 561A it should I exercise 

itc inherent powers not only can ir 
lts terrene p to exercise it and 

secure the completion of those purposes. 
The power to grant a rehearing m an 
appropriate case, therefore wouM ob- 
viously fall within the ^rt A IR 
herent powers of the Hito n x Mad 

1962 Andh Pra 479 (FB) & U t g65 
LJ 362 & AIR 1966 Mad 163 | 

Orissa 7, Dissented from AIR 1939 
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315 (FB) & AIR 1963 Mys 326 & AIR 
1962 Pat 417 & AIR 1955 SC 633 Rel on 
Cast 'aw discussed (Paras 10 & 12) 

Cases Referred Chronological Paras 
(1966 j AIR 1966 Mad 163 (V 53)= 

1966 Cn LJ 548 S Rangaswami 
v R Narayanan 5 15 

(1965) AIR 196a Orissa 7 (V 52)= 

19Ca(l) Cn LJ 56 Nalu Sahu v 
State 5 13 

(1964) 1964-1 Mad LJ 362=1964 Mad 
LJ (Cn) 278 C Lakshmana Iyer 
v Pubbi Setti Sethamma 15 

(1963) 1963 (2) Cn LJ 224 = 19t>3 
Mad WN (Cn) 67 In re Anthony 
Doss 5 15 

(1963) AIR 1963 Mys 326 (V 50) = 

1963(2) Cn LJ 656 In re Biy- 
amma 4 14 16 

(1962) AIR 1962 Andh Pra 479 
(V 49) = 1961 (2) Cn LJ 727 
(FB) Public Prosecutor v Devi 
reddi Nagi Reddi 5 15 16 

(1962) AIR 1962 Pat 417 (V 49) = 

1962 (2) Cn LJ625 Ramballabh 
)ha v State of Bihar 4 14 16 

(1959) AIR 1959 All 315 (V 46) = 

1959 Cn LJ 543 (FB) Raj Narain 
v State 4 13 14 15 16 

(1958) AIR 1958 SC 376 (V 45) = 

1958 Cn U 701 Talab Han Hussain 
v Madhukar Purshottam Mondkar 12 
(1955) AIR 1955 SC 633 (V 42) = 

1955 Cn U 1410 U J S Chopra 
v State of Bombay 7 15 

(1952) AIR 1952 All 926 (V 39) = 

1952 Cn LJ 1685 Ram Dass v 
State 4 ) i 

(1951) AIR l9ol All 441 (V 38) = 

1951 All Cn R 11 Mohammad Wasi 
v State 4 )3 

(1949, AIR 1949 All 176 (V 36) = 

50 Cn LJ 228 Chandnka v Rex 4 13 
(1948) AIR 194f, All 106 (V 35) = 

49 Cn LJ 56 Sn Ram v Emperor 4 13 
(1871) 3 PC 465=17 ER 120 Rodger 
v ConjJjfniJ: D iZss'jvnjjtji te VL 
(1866) 1 PC 378 Owners of the Vessel 
Singapore and Owners of the 
Vessel Hebe XI 

(1836) Moo PC 117=12 ER 

7o7 Kajund^mardm Rae v 
Bijay Govmd Singh 10 

D N Aggarwal for Petitioners M S 
Dnillon for Advocate General S P Goyal 
for Lai Singh for Respondent 
SAN DII AH ALIA J — The point of 
law which has necessitated the reference 
of this Criminal Miscellaneous Applica- 
tion to a Division Bench may be formu- 
lated in the folio v mg terms — 

Is this High Court empowered to re- 
voke review recall or alter its own 
earlier decision in a Criminal Pevision 
and rehear the same’ 
i Ti ? £ \ facts which deserve notice for the 
limited purpose of this application may 
now be surveyed By his order dated the 


22nd October 1967 the Executive Magis- 
trate 1st Class Sangrur in proceedings 
under Section 145 Criminal Procedure 
Code held that Karnail Smgh and others 
were in possession of the land in dispute 
on the 6th of May 1967 and directed 
the delivery of tne same to them Again t 
this order Lai Singh and others (respon- 
dents in the present Criminal Miscel- 
laneous Application) went up in revision 
to the learned Sessions Judge Sangrur 
who by his order dated 1st April 1968 
made a recommendation to the High 
Court for the acceptance of the revision 
on the basis of the reasons given therein 
It was recommended that the order of 
the learned Magistrate dated the 22nd 
October 1967 be set aside and the pos- 
session of the land be ordered to be deli 
vered to Lai Smgh and others 

2 The learned Sessions Judge had 
directed that the parties if they so desim 
may appear in the High Court on the 3rd 
May 1968 However it appears that the 
matter came up before the Registrar on 
the 13th of May 1968 and that none of 
the parties was then present Notices ore 
that date were directed to be issued far 
the 27th May 1968 and all the parties 
were served Some of the respondents: 
therein amongst them the present peti- 
tioners in this application namely Sher 
Smgh Kartar Singh etc did not put re 
any appearance and consequently on the 
24th July 1968 actual date notices were 
issued to them by registered Post achno - 
Jedgement due intimating thereby that 
the revision would be heard by this 
Court on the 3lst Jul\ 1968 On the said 
date the revision came up for hearing 
before Jindra Lai J and it was found that 
actual date notices had not come bacic 
duly served The Stale was represented 
through counsel and the recommendation 
was not opposed on its behalf The learn- 
ed Single Judge notices that some remark 
was made that the respondents other 
than the State were no longer interested 
in the matter on account of the Civil hti 
gation having been compromised in the 
High Cojrt and consequently on the 1st 
August 1963 when the matter came U_ 
before Jindra Lai J he was pleased o- 
pass the following order — 

This revision is reported for accept- 
ance and is not opposed 

For the reasons given by the learned 
Sessions Judge Sangrur the revision » 
accepted the order of the learned Magis- 
trate dated the 22nd October 1967 is 
set aside and it is ordered that posses- 
sion of the land which is the subject 
matter of the present proceedings be 
delivered to the petitioners-tenants 

3 The present Criminal Miscellaneous 
Application was then moved on behalf or 
Sher Singh Kartar Singh Charag Smgh 
Suraj Singh and Kapur Smgh under 
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Section 561-A, Criminal Procedure Code 
on the 6th August, 1968 It was averred 
therein that the actual date notices issued 
by this Court for appearance to them on 
the 31st July, 1968, were actually deliver- 
•ed to them on the 4th of August, 1968, 
and the reports on the registered covers 
•dated the 31st July, 1968, clearly show 
that none of the present applicants was 
present in the village on that day It was 
further averred that the order dated the 
1st August, 1968, which was passed with- 
out affording any opportunity of hearing 
to them is gravely preiudicial to their 
mteiests and the same be vacated Notice 
of the present application was issued to 
the respondents and accepted on their 
behalf by the counsel and meanwhile the 
u?£o a ** on order dated 1st August, 

1968, was stayed At the hearing of the 
•application, it was contended on behalf 
of Lai Singh etc respondents that there 
ts no power in this High Court for a re- 
view of its earlier order dated the 1st 
August. 1968, and the same having be- 
come final could not now be interfered 
with In view of the importance of the 
question involved, Jindra Lai J. for 
ihe leasons given in the relevant Older, 
veferi ed this case for decision by a larger 
bench and this is how the matter is 
before us 


269 

of the Andhra Pradesh High Court re- 
ported as AIR 1962 Andh Pra 479 (FB) 
n™ ace ™ as als o Placed on three Single 
Bench judgments of the Madras High 
Ccurt leportedin (1964) 1 Mad LJ 362, 1963 
, Cn LJ 224 and AIR 1966 Mad 163, 
thf another Single Bench judgment of 

iorr a- 33 Hlffh Court re Po r ted as AIR 
1965 Orissa 7 

6. To appreciate the rival contentions 
raised it is necessary to go back to the 
language of the statute as laid down in 
die relevant provisions of the Criminal 
Procedure Code Reliance nas been placed 
on the language of Section 369, Criminal 
Procedure Code, which is in the follow- 
ing terms — 

"369 Save as otherwise provided by 
this Code or by any other law for the 
time being in force or, in the case of a 
High Court by the Letters Patent or 
other instrument constituting such High 
Court no Court, when it has signed its 
■judgment, shall alter or review the same, 
except to correct a clerical error ” 


4. Mr D. N Aggarwal, learned coun- 
sel for the applicants in this Criminal 
Miscellaneous Application, has relied 
mainly upon the ratio and the reasoning 
of the maionty judgment m the Full 
-Bench case reported as AIR 1959 All 315 
(FB), and particularly therein on the 
judgment of Raghubar Dayal J In that 
■ease, the identical point arising in this 
application was in issue and Raghubar 
Hayal and M L Chaturvedi, JJ (O H 
Mootham, C J dissenting) held that the 
high Court had the power to recall its 
■earner decision and rehear a Criminal 
Revision and the learned Judges also fur- 
mer sought to classify the conditions and 
the circumstances which would justify the 
exercise of such an exceptional power 
Mr Aggarwal has also placed reliance on 
tour decisions of tne same High Court in 
support of the proposition canvassed by 
him These are, the Division Bench judg- 
ment in AIR 1948 All 106 and three 
ingle Bench judgments reported as AIR 
4949 All 176, AIR 1952 All 926 and AIR 
Rfol All 441 Two Division Benches of 
4be Mysore and Patna High Courts have 
■atso been relied upon by the learned 
counsel namely AIR 1963 Mys 326 and 
A IR 1962 Pat 417 

5 i n re piy to the contentions raised 
, the authorities cited on behalf of the 
applicants, >Mr S P. Goyal, learned coun- 
-nS^ or 4he private respondents Lai Singh 
ad others, has relied primarily on the 
■ubservations in the Full Bench judgment 


It has been contended by Mr S P. 
Goya) that Section 369, Criminal Proce- 
dure Code, applies in terms to the revi- 
sional lunsdiction of the High Court and 
in the alternative it has been argued that 
if that be not so then in any case the 
principle and the doctrine of the finality 
of criminal judgments enshrined m this 
section is applicable by analogy to the 
revisional powers also However, the true 
meaning and the exact scope of 
S 369, Cr P. C , is evident when this pro- 
vision is viewed in the context of the 
general scheme of the Criminal Procedure 
Code and the place of this provision 
therein Chapters 20 to 23 of the Code 
deal with different kinds of trials, l e. 
trial of summons cases, warrant cases, 
summary trials and trials before High 
Courts and Courts of Session whilst 
Chapter 24 contains general provisions 
regarding such enquiries and trials 
Chapter 25 prescribes the mode of taking 
and recording evidence and it is there- 
after that Chapter 26, in which Section 
369 finds its place falls and is headed as 
'of the -judgment’. Chapter 27 provides 
for the submission and confirmation of 
the death sentences to the High Court 
whilst the rules relating to execution, 
suspension, remission and commutation 
of the sentences are to be found m 
Chapters 28 and 29 From this overall 
view of the scheme noticed above, there 
is hardly anv doubt that the provisions of 
the sections contained m Chapter 26 per- 
tain onlv to the judgments pronounced 
by the trial Court This conclusion finds 
certain assurance from the language e o 
some of these sections Thus Section 36, 
Criminal Procedure Code, w’hich is the 
very first section in this Chapter refers to 
"the judgments in every trial in any 



1970 Cn L J. 


270 Lai Singh v State (Sandhawalia J) 


cnrrunal Court of original jurisdiction 
Similarly Section 367 Criminal Procedure 
Code provides what must be contained 
In every such judgment that is to say 
a judgment in any anginal tnal 

7 As to what is the true meaning to 
he attributed to Section 369 Cnmmal 
Procedure Code particularly in reference 
to the appellate jurisdiction under Sec- 
tion 430 Criminal Procedure Code came 
up for consideration before the Supreme 
Court in the case of U J £> Chopra v 
State of Bombay AIR 19o5 SC 633 Their 
Lordships of the Supreme Court were 
particularly considenng the rule of the 
finality of cnmmal judgments m the 
particular context of the provisions of 
Section 439 sub-section (2) and sub-sec 
lion (6) of the Code The whole gamut of 
case law had been considered and discus- 
sed in this authoritative pronouncement 
and the following observations appear m 
the judgment of S R Das J (as he then 
was) — 

There is indication m the Code itself 
that the purpose of Section 369 is not to 
prescnbe a general rule of finality of all 
judgments of all Cnmmal Courts but is 
only to prescnbe finality for the judg- 
ment of the tnal Court so far as the 
tnal Court is concerned 

It was further laid down — 

Again the rule of finality embodied in 
Section 369 cannot, in terms apply to the 
orders made b> the High Court in exer 
ase of its revisional jurisdiction. for Sec- 
tion 442 of the Code which requires the 
result of the revision proceedings to be 
certified to the Court by which the find- 
ing sentence or order revised was record- 
ed or parsed refers to it as its 'decision 
or order and not judgment ’ 

Mr Goyal has however drawm our 
attention to certain observations made in 
the judgment of Bhagwati J in the above 
said case which tom from their context 
and read in isolation tend to support the 
contention advanced by him However 
on a closer analysis of the whole case we 
are of the view that some of the observa- 
tions made with respect to the competence 
of the High Court to revise or recall the 
orders passed are to be taken in their 
particular context of the point for deter 
mmalion and consideration urged before 
the Supreme Court It is noticeable and 
we do not consider that these observa- 
tions relate at all to the inherent power 
of the High Courts to pass appropriate 
orders to secure the ends of justice even 
If tho c e orders amount to the reviewing 
or recalling of an earlier order 

8 In any case Section 369 Criminal 
Procedure Code is subject to the other 
provisions of the Code and we see no 
Teason why section 439 of the Code and 
Section 561-A embodying the inherent 
powers of the High Court should not De 


regarded as such provisions In our view 
Section 439 Cnmmal Procedure Code is 
not in term controlled by Section 369 
and in fact the revisional jurisdiction 
under Section 439 must be read as con- 
trolling Section 369 of the Code Further 
support for this view anses from the 
language of Section 424 of the Code of 
Criminal Procedure which refers to the 
appellate judgments of the Subordinate 
Courts This is in the following terms — 

' The rules contained in Chapter 26 as 
to the judgment of a Criminal Court of 
original junsdiction shall apply so far 
as may be practicable to the judgment 
of any Appellate Court other than a 
High Court 

Provided that unless the Appellate 
Court otherwise directs the accused shall 
not be brought up or required to attend 
to hear judgment delivered’ 

This provision clearly Indicates that 
Section 369 Cnmmal Procedure Code 
which is placed in Chapter 26 of th°- 
Code had reference only to the judgment 

of a Cnmmal Court of onginal junsdic- 
tion Again the appellate judgments of 
the High Court are expressly excluded 
from the ambit of the provisions of Chap- 
ter 25 of the Cnmmal Procedure Code 
Reference may also be made to the provi- 
sions of Section 430 which are as 
follows — 

Judgments and orders passed hv an Ap- 
pellate Court upon appeal shall be final, 
except m the cases provided for in Sec- 
tion 417 and Chapter 32 ” 

The provisions of this section there- 
fore leave one in no manner of doubt 
that the revisional jurisdiction embodied 
in Chapter 32 of the Code is xn no way 
fettered by the rule in Section 430 It 
logically follows therefore that Sec 
tion 430 does not in terms give finality to 
the judgments of a High Court passed in 
the exercise of its revisional jurisdiction 

9 On an overall consideration of the- 
relevant statutory provisions we are un- 
able to find any bar whatsoever express 
or implied which would rule out the ap- 
plicability of the inherent powers of the 
High Courts under S 561-A qua an order 
purporting to be passed under Section 439, 
Criminal Procedure Code It cannot there 
fore be said that the inherent power 
which this Court possesses to review a 
judgment made in the exerase of Its re 
visional jurisdiction relates either to a 
matter covered by a speafic provision of 
the Code or that its exerase would u* 
any way be inconsistent with any express 
provisions of the same 

10 It is also necessary to consider tbe 
matter on principle in its historical back- 
ground as well Prior to the coming mto 
froce of the Government of India Act 
1935 the High Courts in India were tn<? 
last and the final Courts of appeal an— 
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revision in its criminal jurisdiction sub- 
ject to the extraordinary powers of the 
Judicial Committee of the Privy Council 
to interfere m cases occasioning a grave 
miscarriage of justice. After the Consti- 
tution of the Federal Court under the 
provisions of the Government of India 
Act, 1935, a very limited junsdiction in- 
deed in criminal matters was also vested 
in it under Sections 205 and 207 of the 
said Act Subsequent to the promulga- 
tion of the Constitution of India the 
jurisdiction exercised by the Judicial 
Committee of the Privy Council and the 
Federal Court have ceased to exist Arti- 
cle 134 of the Constitution of India 
enshrines the special criminal jurisdic- 
tion of the Supreme Court m regard to 
criminal matters On a consideration of 
this provision it is patent that subject to 
the_ extraordinary jurisdiction under 
Article 134(1) vested in the Supreme 
Court in criminal matters, the High Court 
practically remains the last Court of ap- 
peal and revision That there remains 
eti inherent power in the last Court of 
appeal and revision to rectify an error 
which may creep in seems to be well- 
recognised, and in the Code of Criminal 
Procedure express recognition of the 
same principle is also embodied in the 
Provisions of Section 561-A of the Code. 


This aspect of the power of a Court of 
*ast resort to rehear an issue came up 
«>r consideration before the Privy Coun- 
Sg fo Rajundernarain Rae v. Bijai Govind 
hmgh, (1836) Moo PC 117. In the said 
case an order had been made ex parte 
u Pon the appearance of the respondents 
afone, for the dismissal of an appeal and 
« appeared that the appellants who were 
infants, under the protection of the 
. ( °fot of Wards in India had an agent 
fo the matter of appeal who had abscond- 
ed- and abandoned the cause. Their Lord- 
;tiips rescinded the order of dismissal and 
restored the appeal for rehearing upon 
e forms of the appellant’s paying the 
“ sts . therefor Their Lordships consider- 
rj.me powers of the Judicial Committee 
fao also of the House of Lords to direct 
ne rehearing of a case and Lord Broug- 
, * while delivering judgment observed 

ds follows- 


'Whatever, 


. therefore, has been really 
ied in these Courts must stand, 
being no power of re-hearing for 


batermin 

«, ere being no power or re-nrauiiK --y 
‘ ne Purpose of changing the judgment 
<. ° n °. Ul foed; nevertheless, if by mispri- 
i, n fo embodying the judgments, errors 
„ e been introduced, these Courts pos- 
by common law, the same power 
y., lc " the Courts of Record and Statute 
v e rectifying the mistakes which 
e crept in The Courts of Equity 
a-/ , c °rrect the decrees made while they 
♦u.fo minutes; when they are complete 
^ can only vary them by re-heanng, 


and when they are signed and enrolled 
they can no longer be re-heard, but they 
must be altered, if at all, by appeal The 
Courts of Law, after the term in which 
the judgments are given, can only alter 
them so as to correct misprisions, a power 
given by the Statutes of Amendment The 
House of Lords exercises a similar power 
of rectifying mistakes made in drawing: 
up its own judgments, and this Court 
must possess the same authority. The 
Lords have, however, gone a step further, 
and have corrected mistakes introduced 
through inadvertence in the details of 
judgments; or have supplied manifest 
defects in order to enable the decrees to 
be enforced, or have added explanatory 
mattei, or have reconciled inconsistencies 

It was further observed: — 

"It is impossible to doubt that the in- 
dulgence extended in such cases, is mainly 
owmg to the natural desire prevail- 
ing to prevent irremediable injus- 
tice being done by a Court of the last 
resort whereby some accident without 
any blame, the party has not been heard, 
and an order has been inadvertently made 
as if the party had been heard ” 


11. In this connection reference may - 

ilso be made to the case of the Owners of 
he Vessel Singapore and Owners of the 
/essel, Hebe, (1866) 1 PC 378, wherein 

Sir William Erie delivering the judgment 
I the Judicial Committee observed at 
>age 388 — 

"We do not affirm that there is no com- 
jetency in this Court to grant a rehear— 
ng in any case ” 

He further said later: — 

"This, however, is a Supreme Court of 
inal appeal, and it is inconsistent with 
he purposes for which such a Tribunal 
ras instituted, that in any case, at the 
ption of the parties who are dissatisfied 
vuth the conclusion which the Court has 
rrived at they should be at liberty to 

nnlv for a reconsideration^ of the judg- 
ment upon the point decided thereby 
lthough it is within the competency of 
he Court to grant a rehearing, ac f° rd ' 
ng to the authorities cited above, still i- 
must be a very strong case indeed, ana 
oming within the class °f cases “ther 
ollected, that would induce this Court so 
o interfere.” 

12. This power to grant a rehearing 
n an appropriate case, therefore, 
bviously fall within the ambit of the - 
S Jorns of the Court Inherent 
lower implies by its very nature a po^er 
zhich cannot be expressed in J®™ hiev . 

,-hich must reside m a ernrt ^purpose of 

ng the higher and the mampvrp^ for 
oing justice m a , c “f. e . b Court doss no 
eeing that the act of This was 

SaSl InVe words of Lord Cairns in 
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Bodger v Comptoir D Escompte De Pans 
(1871) 3 PC 465 at p 475 — 

Now their Lordships are of opinion 
■that one of the first and highest duties of 
.all Courts is to take care that the act 
of the Court does no injury to any of the 
■suitors and when the expression the act 
«f the Court is used it does not mean 
merely the act of the Pnmary Court or 
of any intermediate Court of appeal but 
■*he act of the Court as a whole from 
the lower Court which entLrtalns juris 
diction over the matter up to the highest 
Court which finalh disposes of the case 
It is the duty of the aggregate of those 
Tribunals if I may use the expression to 
tal e care that no act of the Court In th® 
course of the whole of the proceedings 
does an injury to the suitors of the 
Court 

It is not necessary to multiply autho 
Titles and the proposition seems to be 
undisputed that the Court of records and 
*he ultimate Courts of appeal and revi 
sion have inherent powers to act for the 
securing of the ends of justice This very 
principle as regards criminal matters 
before the High Court in India is em 
bodied m the provisions of Section 561 A 
of the Code m the following terms — 

Nothing m this Code shall be deem d 
to limit or affect the inherent power of 
the High Court to make such orders as 
ma> be necessary to give effect to any 
order under this Code or to prevent 
abu'e of the process of any Court or 
oth»rwi e to secure the ends of justice 

Th« true c cope of this provision has 
been authoritatively pronounced upon by 
the Supreme Court in Talab Haji Hussain 
v Madhukar Purshottam Mondkar AIR 
19o3 SC 376 In the «aid case their Lord- 
ships of the Supreme Court were con- 
sidering the inherent powers of the High 
Court to cancel the bail granted to a 
person accused of a bailable offence It 
vva* observed in the course of the Judg- 
ment as follows — 

In prescribing rules of procedure 
legislature undoubtedly attempts to pr - 
Mdi for all cases that are likely to anse 
but it is not possible that any legislative 
enactment dealing with procedure how 
ever carefultv it may be drafted wo :ld 
succeed in providing for all cases that 
may possibly arise in future Lacunae ar® 
sometimes discovered m procedural law 
sind it is to cover such lacunae and to 
d°al with cases where such lacunae are 
discovered that procedural law invariably 
recognizes the existence of inherent 
po\ er in Courts 

There can thus be no dispute about the 
-scop® ard nature of the inherent power 
■of the High Courts and the extent of its 
exerase 

From the above enunaation of the law 


it seems to be very clear that whenevei 
the High Court is satisfied that for the 
aforesaid purposes it should exercise it 
inherent powers not only can it do so bu' 
it is its duty to exercise it and secure th< 
completion of those purposes 
13 It remains to consider the autho 
nties cited at the bar A number of decl 
«ions of the Allahabad High Court havi 
been relied upon by Mr D N Aggarwa 
and the first in point of time is a Divisioi 
Bench judgment of the said Court repor* 
ed as AIR 1946 All 106 The Bend 
in the above said case was constituted bj 
Malik and Raghubar Dayal JJ One Mot 
Lai appellant in that case had been con- 
victed by a Magistrate for a breach o 
the Hoarding and Profiteering Preven 
tion Ordinance 1948 and sentenced to 11 
months rigoious imprisonment and to pa’ 
a fine An application for revision t. 
the High Court by the said Moti Lai wa: 
dismissed It was however sub equentl' 
discovered that a mandatory provision 0 . 
the law had been overlooked in the trial 
It was held by the learned Judges tha 
the High Court had power to correct sue! 
an error and to review and alter th< 
earlier judgment even though the revi- 
sion had already been decided the pro 
visions of Section 369 were held to be m 
bar to the exercise of such a power An- 
other Single Bench judgment of *h» 
Allahabad High Court cited was AIF 
1949 All 176 where an application wt 
made for the rehearing of an appo 
which had already been dismissed by th< 
High Court From the facts it appear: 
that the Court had directed that the ap 
peal be heard on 5th June 1948 but bj 
mistake it was placed on the list on th< 
25th of June 1948 and the learned coun 
sel being unaware of this fact did not ap- 
pear and the appellant was not also heard 
The High Court directed that the ord®i 
pas ed on the 25th of June 1948 be a. - 
aside and the appeal be reheard and il 
was held that the Court had power tc 
make such an order under the provision? 
of S 561-A of the Code In AIR 19ol 
All 441 Agarwala J held that under the 
provisions of Section 5G1-A the High 
Court had the power to review and modi- 
fy an earlier orde- passed on an erro 
neous assumption In AIR 1952 All 926 
the revision petition was dismis ed far 
default the Court being under the mis- 
apprehension that no medical certificate 
of the applicant or illness slip of counsel 
was filed while in fact both were on the 
record It was held that under Section 
561 A of the Code of Criminal Procedure 
the High Court had the power to revi®w 
the earlier order and restore the case for 
hearing It was observed as follows — 

No distinction has been made in See 
tion 561-A or m the decided case between 
the prints of fact and the points of law- 
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where ex facie order passed by a Court is 
factually wrong and it has been passed 
under a misapprehension of facts I am 
of opinion that the provisions of Section 
561-A, Criminal Procedure Code can be 
applied and the order can be revised ” 

The authoritative pronouncement how- 
-ever, on the identical point which is 
before us is the majority judgment pre- 
pared by Raghubar Dayal and M. L 
Chaturvedi JJ. (Mootham C J. dissenting) 
in AIR 1959 All 315 (FB) In this autho- 
nty the learned Judges who have deli- 
vered separate judgments have exhaus- 
tively considered the whole case law on 
the point and have then come to the 
conclusion that the High Court has an 
inherent power to revoke, review, recall 
or alter its earlier decision in a criminal 
revision and to rehear the same 
14. The Mysore High Court has also 
affirmed the view of the law enunciated 
by the Allahabad High Court AIR 1983 
Mys 326, a Division Bench of the said 
fiigh Court consisting of K. S Hegde 
and Ahmad Ah Khan JJ considered tne 
inherent powers of the High Court to 
alter or review its appellate judgment 
On a consideration of the authorities, the 
view expressed by the majority m AIK 
1959 All 315 (FB) was affirmed and it 
tvas observed as follows by K. S. Hegde 
J,t— 

. “If the Criminal Courts had no inherent 
Jurisdiction to alter or review their _]udg- 
tnents there was no need to prohibit the 
exercise of that power by enacting sec- 
lion 369 as well as Section 424 The legis- 
lature would not have prohibited tne 
exercise of a non-existing power. Tne 
Legislature while wisely, if I may say so 
with respect, prohibited the subordinate 
Courts from altering or reviewing their 
Judgments left the field clear to the High 
Court because any error or mistake com- 
uiitted bv the Subordinate Courts can tie 
corrected' by the High Court either oy 
exercising its revisional powers or by 
exercising its power of superintendence 
■under Article 227 of the Constitution 
such remedies are not available 
■egoinst any errors or mistakes that may 
committed by the High Court. There- 
f? re ' I am of the opinion that the Hiu 
Court has inherent power to alter o 
eview its appellate judgments”. 
tjAIR 1962 Pat 417 is also a Division 
authority which affirmed the view 
'Ti, *^ e High. Court under Section 5_61-A 
, J- 3 power to set aside an appellate iuo_- 
t® and order the rehearing of the same. 
, the £ aid case the name of the counse 

Rearing in the criminal appeal, was 

from the daily list through inad- 
of the office of the High Court 
1-nn result that the counsel could not 
4 T about the appeal having been post- 
, r hearing and the appeal was dis 
1970 Cri.L J is. 


missed without being heard. It was held 
that the order dismissing the appeal was 
a judgment rendered without any oppor- 
tunity being given to the appellant or his 
advocate within the meaning of Section 
421 and was liable to he set aside and the 
appeal could be ordered to be reheard in 
exercise of innerent powers under Sec- 
tion 561-A 

15. A contrary view, however, has 
been taken in AIR 1962 Andh Pra 479 
(FB) which is a Full Bench judgment of 
the said Court and has been relied upon 
by Mr. S P. Goyal. This is a case per- 
taining to the appellate jurisdiction of 
the High Court It is noticeable that the 
learned Judges were directly considering 
the distinction between lack of inherent 
jurisdiction and illegal or irregular exer- 
cise of the same Nevertheless there are 
clear observations supporting the con- 
trary view and the learned Judges dis- 
sented from the majority view of Raj 
Narain’s case, AIR 1959 All 315 (FB) 
It is noticeable however, that even in 
this authority an exception was made in 
regard to cases where there has been de- 
fault of appearance. It was held that the 
High Court has no inherent power to al- 
ter or review its own judgment except in 
cases where it was passed without ]uir ls “ 
diction or in default of appearance, that 
is without affording an opportunity ,o 
the accused to appear. Reliance was also 
placed on three Single Bench judgments 
of the Madras High Court 
C Lakshmana Iyer v Pubbi Setti Seth- 
amma, (1964) 1 Mad LJ 362 where R 

Kunhamed Kutti J. held that there is no 
inherent power in the High Court to alter 
or review its own judgments in a cnmi 
nal case In this case a criminal revision 
had been disposed of by the High Court 
rn merits in the absence of the petitioner 
and his Advocate. From the short judg- 
ment in the case it appears that an oppor- 
tunity had been fully given to the par^y 

and his counsel and the case remained 
on the list for some days and vhen it 

“S’ fi r 

cS it ^ Md that there 

fication to se - case aP pears to 

r/ basefpSrriy o^its ownfig. 
the point of law does no see ^ j 953 

lIs^MasemTMd'that there was 

“ as?™, to 

judgment signed by it in v Code 

provisions of Section that the said 

of Criminal P roC ^XabTe t?lection 439 

Lordships of the Supreme to 

1955 SC 633, which ^ e ^ otice 0 f the 

S'rt b We Sd Uectl* differ from 
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this enunciation of the law Reliance was 
also placed on a Single Bench judgment 
of the Onssa High Court in AIR 1965 
Orissa 7 This is a Single Bench decision 
by R L. Narasimhan C J wherein reh 
ance primarily has been placed on V J 
S Chopras case AIR 1955 SC 633 We 
have already referred to this authority of 
the Supreme Court and have expressed 
a view that the pronouncement therein 
does not in any way debar the exercise 
of inherent powers under Section 5 61 -A 
for the purposes of reviewing an order 
passed in its revisional jurisdiction by the 
High Court In 1963 (2) Cn LJ 224 
(Mad) Sadasivam J held that the High 
Court has in exercise of its inherent 
powers no right to set aside its own 
judgment on the ground that it is erro- 
neous m law and facts It is noticeable, 
however that even in this authority n 
notable exception is recognised namely 
m cases where earlier decision has be»n 
passed without jurisdiction or In default 
of appearance without an adjudication on 
merits. 

16 On a close and considered analysis 
of the authorities cited at the bar we 
fully accept and adopt the principle and 
the enunciation of the law by the majo- 
rity judgment in Raj Nararns case AIR 
1959 All 315 (FB) and endorsed in AIR 
1963 Mys 326 It is noticeable that in the 
Mj sore case the Full Bench of Andhra 
Pradesh High Court in Devireddi Nagi 
Reddis case AIR 1962 Andh Pra 479 
(FB) has been fully considered and dis- 
sented from We are also in agreement 
with the law as laid down in Ramballabh 
Jhas case AIR 1962 Pat 417 and with 
respect we are unable to agree with the 
reasoning or the enunciation of the law 
as laid in Devireddi hagi Reddis case 
AIR 1962 Andh Pra 479 (FB) and the 
Single Bench authorities of the Madras 
'inti. ♦bft. 0*2F£iu High. Cixnrtf-. 'ctreL Wxttft. 
us We are therefore of the vi^w that 
the High Court in its inherent powers is 
fully empowered to revoke review or 
recall and alter its own earlier decision 
m a criminal revision and to rehear the 
same It is to be reiterated that the or 
cumstances In which these powers can bs 
exercised necessarily v ould be excep- 
tional ones which would lead the Court 
to review that the exercise of the same 
is necessary to conform to the three con- 
ditions mentioned in Section 561-A of the 
Code 

17 Lastly an argument advanced bv 
Mr Goyal must also be noticed m passing 
It has been strenuously contended that 
tinder the provisions of Section 440 of the 
Criminal Procedure Code in the exercise 
of the revisional jurisdiction no party h is 
tny right to be heard either personally 
er by pleader and the High Court Is em- 
powered if It so desires to decide without 
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giving such a hearing It is however, 
noticeable m the present case that it waa 
not at all a matter m which the High 
Court had chosen to proceed under the 
provisions of Section 440 At the time of 
admission, notice had been issued to both 
the parties on the 13th of May 1968 
Again actual date notices were issued on 
the 24th of July 1968 directing that the 
case would be listed on the 31st of July 
1968 It is the admitted case of the 
parties that the respondents in the engi 
nal criminal revision were not in fact 
served pnor to that and that the said 
notices were actually delivered to them 
on the 4th of August 1968 that is after 
the hearing of the petition and the deci- 
sion thereon. In view of this factual 
position this argument based on Section 
440 obviously is not well conceived. 

18 Mr N S Chhacbhi, the learned 
counsel appearing for the respondent 
State of Punjab has reiterated the sub- 
missions advanced on behalf of the appli- 
cant by Mr D N Aggarwal He has sub- 
mitted that particularly on the facts of 
the present case the earlier order which 
has been passed wnthout affording the 
applicant an opportunity to be heard 
should be set aside and the matter should 
be reheard on merits 

19 This criminal miscellaneous applica- 
tion therefore succeeds and is allowed, 
The case should now go back to the 
learned Single Judge for decision on 
merits 

20 SAMSHER BAHADUR J — The 
ultima ratio of judicial process undoubted- 
ly resides m the highest tnbunal of the 
land and if the finality m a criminal 
judgment envisaged in Section 369 Code 
of Criminal Procedure is to be attached 
to the High Court as well its supremacj 
cannot be p-eserved In the authorities 
as al«o the relevant statutory provisions 

both of which have been fully and elabo 
rately discussed by Sandhawalia J„ th 
power of the High Court to rectify ani 
amend accidental and inadvertent error. 
is maintained While the order of judg 
ment of an original Court or even a Cour 
of appeal can be set right If so needed hj 
a superior tnbunal the inherent power: 
alone can enable a High Court to do like 
wise Only the clearest language of i 
statute can deprive the High Court o. 
this useful and necessary adjunct of judl 
cial power 

21 I agree entirely with the reason- 
ing and conclusion of my learned brother 
Application allowed 
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NARASIMHAM. J. 

Public Prosecutor, Petitioner v. Malla 
Rama Rao, Respondent. 

Criminal Appeal No. 756 of 1966, D /- 
16-4-1968 


Prevention of Food Adulteration Act 
(1954), S. 13 (5) — Prosecution for sale of 
adulterated food — Report of the Public 
Analyst on record — Prosecution cannot 
fail solely because Public Analyst was not 
examined — (Evidence Act (1872), S. 45 

— Food adulteration case — Public Ana- 
lyst, report of — Special rule of evidence) 

- AIR 19GG SC 128, Foil. (Para 6) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 128 (V, 53) = 

1966 Cri LJ 106, Mangal Das 
Raghavji v. State of Maharashtra 5 
M A. Gangadharrao Addl. Public Pro- 
secutor, for Appellant; S V Kondapi. for 
Respondent 

JUDGMENT: This is an appeal against 
the acquittal of the accused in CC 209 of 
1965 on the file of the Munsif -Magistrate, 
Visakhapatnam. of an offence of the sale 
of adulterated curd to the Food Inspec- 
tor, punishable under section 16 (1) of 
the Prevention of Food Adulteration Act, 
1954 (Central Act 37 of 1954), hereinafter 
to be referred to as the Act 


2. The facts of the case were that the 
accused was a regular curd vendor ana 
known as such to the Food Inspector. Vis- 
akhapatnam Municipality, P. W. 1 On 23- 
6-1965 at 10-15 'am. he (P. W. 1) 
saw the accused at Door No 13 - 9 -lo 
>n Dandu Bazaar Road, carrying buf- 
falo curd in two aluminium vessels He 
stopped him and tested the said curd and 
suspected it to be adulterated He called 
the residents of the house, P. W 2 and 
another, to be mediators and purchased 
3/4 seer of the said curd paying the ac- 
cused 19 paise and obtained Ex P. 
receipt He then served on the accused 
-Form 6 notice, duplicate copy of wine 
15 Ex. P 5 Then, he put the curd pur- 
chased in three clean dry bottles, seale 
and labelled them after adding 16 drops 
°f Formalin to each of the bottles. H 
gave one such bottle to the accused, 
wen seized the Aluminium vessels mw 
the remaining curd under the mediators 
report. Ex. P 6. He forwarded one oi 
the sample bottles to the Public Analyst. 
He received the report. Ex P. 8, that t 
sample contained .80% of extraneous 
'vater and was therefore adulterated a 
then initiated proceedings against tne 

eused 


. 3 - At the trial, P. Ws 1 and 2 depos 
to the facts of the case and the docu 
th gnts, E xs P4, PS. P6 and P7 Tne 
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accused, when questioned under Sec- 
tion 342, Cri. P. C. denied the sale of 
curd. He denied that he received the 
sample bottle. He said that he did not 
know anything about the Public Analyst’s 
report. He pleaded not guilty to the 
offence of selling adulterated curd. 

4. The Magistrate, who tried the ac- 
cused, believed the prosecution case and 
disbelieved the accused’s plea in defence 
But he rejected the report of the Public 
Analyst m the view that the Public 
Analyst was not examined. He held that 
the prosecution did not prove the guilt 
of the accused beyond doubt. 


5. The learned Public Prosecutor has 
contended that the Magistrate has dis- 
regarded the special rule of evidence 
enacted under section 13 (5) of the Act, 
and that the view of the Magistrate is 
also contrary to what was expressed in 
Mangaldas Raghavji v. State of Maha- 
rashtra, AIR 1966 SC 128, that the prosecu- 
tion would not fail solely on the ground 
that the Public Analyst had not been cal- 
led m the case 

6. There can be no doubt that hav- 
ing accepted the prosecution case, the 

Magistrate disregarded the specific rule 
of evidence enacted under section 13 (5) 
of the Act and deemed it necessary that 
the Public Analyst be examined in this 
case These views are clearly unsiupport- 
able. On going through the evidence, I 
have no doubt that the prosecution has 
established that the accused sold adul- 
terated curd 


7. Ex. P 8 is the report of the Analyst 
vhich also states that the sample was 
reserved with Formalin and that no 
■hange had taken .place in the article 
mce purchase that would interfere with 
he analysis It is wrong therefore to 
iresume that the article of food was not 
it for analysis when the Public Analyst 
inducted the analysis and sent the 

8 . The accused’s denial of sale of curd 
annot be accepted as true as against the 
redible evidence to the contrary. 

9 The acquittal of the accused is 
herefore seaside and the accused is 
nnvicted under section 16 1) ^ s ec 

on 7 re ad with section 2 (1) b) « 
Prevention of Food Adulteration c , 
md sentenced to a fine of Bs. >00 ' or m 

lefault to rigorous imprisonment for three 

nonths Time for payment of fme one 
nonth. . , Appeal allowed. 
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Public Prosecutor Appellant v Jandh- 
yala Pullamma and others Respondents 
Criminal Appeal No 538 of 1966 D / 

9 10-1968 

(A) Stamp Duty — Stamp Act (1899), 
S G2 (1) (b) — Onus in proceeding 
under S 62 (1) (b) — Question of 

nature of document — • Criminal court 
has jurisdiction to go into that ques- 
tion in such proceeding on a considera- 
tion of recitals and other material on 
record ■ — (Evidence Act (1872) Ss 101 
to 104) 

In a proceeding under Section 62 (1) 
(b) of the Stamp Act the onus is on the 
prosecution to prove all the requisites of 
the offence under that section The cri- 
minal court has m such a proceeding the 
jurisdiction to go into the question of the 
nature of the document in issue on a 
consideration of the recitals and other 
material on record (Paras 8 and 17) 
Section 62 (1) (b) clearly indicates that 
it is the duty of the prosecution to prove 
beyond reasonable doubt that the accus 
ed had executed or signed the document 
in question chargeable to stamp duty but 
the same was not duly stamped Unless 
and until all the ingredients of the sec- 
tion have been established by the pro- 
secution, its penal provisions are not at 
tracted (Para 8) 

When the accused in a proceeding under 
Section 62 (1) (V) has not preferred any 
revision to the Board of Revenue against 
the order of the authority under the Act 
on the question of the nature of 
the document it cannot be said that 
that question cannot be gone into 
'once again by the criminal court 
In that proceeding as the decision 
of that authority had been allowed to 
become final The finding and adjudica 
tion of that authority are final only in 
'so far as the applicability of the provi- 
sions of the Act, is concerned but it can- 
not be said in view of the expressions 
instrument chargeable with duty with 
out the same being duly stamped in that 
section that that question cannot be gone 
into by the criminal court in such a pro- 
ceeding (Para 9) 

Further the object of the enquiry 
relating to the nature of a document 
soughi to be registered by the authority 
under the Act is to fix the requisite quan 
turn of stamp duty payable thereon 
whereas the intendment of launching cri- 
minal prosecution is to punish the accus- 
ed for the contravention of S 62 Hence 
the Endings as to the nature of the docu 
ment and the requisite stamp duty pay- 
able ! thereon ; given_by_U^ 
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by no stretch ' of reasoning be said to 
be conclusive and binding on the cnmi 
nal court in a proceeding under S 62, 
although they are allowed to become 
final Where the stamp duty decided up- 
on the authority is not in the eye of law 
duly cnargeable that decision is not a 
valid decision in the eye of law and can 
be ignored by the criminal court for 
criminal prosecutions The accused is 
always entitled to show that the ingre- 
dients of Section 62 (1) have not been 
made out beyond reasonable doubt The 
criminal court thus in a proceeding under 
Section 62 has ample jurisdiction and 
power to go into and decide on a con 
sideration of the recitals of the document 
as well as the other material on record 
the questions as to the nature of the docu- 
ment the stamp duty chargeable and 
whether the deficit duty claimed Is 
chargeable AIR 1934 All 201 and AIR 
1937 All 190 Rel on AIR 1937 Mad 291 
and AIR 1963 SC 274 and AIR 19o9 Andh 
Pra 207 (FB) and (1967) 2 An WR 157 and 
AIR 19C6 SC 1089 Ref (Para 17) 

(B) Stamp Duty — Stamp Act (1899) 
Sections 5 and 62 and Sch 1 Arti 
clc 58 — Nature of document — Deter 
mination — Evidence — Document in 
respect of lands styled as dakhal’ ~ 
Documcnt executed partly due to Jove 
and affection towards vendees and part 
ly for expenses incurred by vendees m 
respect of their archakatwaro service and 
'paditharamulu — Document is only part- 
ly sale deed and partly settlement deed 
— Vendees made co accused with vendor 
in proceeding under S 62 — Petition fil 
cd by vendees in enquiry before autho- 
rity under Act for fixing stamp duty pay 
ble on that document — Such petition 
is not inadmissible in such proceeding by 
virtue of S 92 Evidence Act — (Evidence 
Act (1872) S 92) 

Where a document in respect of lands 
styled dakhal has been executed part 
ly due to love and affection towards the 
vendees and partly for expenses incurr- 
ed by the vendees in respect of their 
archakatwam service and for 'padithara- 
mulu such a document is only partly a 
sale deed and partly settlement deed. 
Where the vendees are made co accused 
with the vendor in a proceeding under 
S 62 of the Stamp Act a petition filed 
by the vendees in an enquiry before the 
authority under the Act for determining 
the rature of the document and for fix- 
ing the stamp duty payable thereon « 
not inadmissible in such proceeding by 
virtue of S 92 of the Evidence Act 

(Para 18) 

To determine whether the document m 
question is a deed of settlement onlv 
partly a deed of sale and partly a deed 
of settlement the court in a proceeding 
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under S, 62 against the vendor and ven- 
dees, can look into the very recitals of 
the document as primary evidence and 
the other materials available on record 
It cannot be said that the evidence other 
than the recitals of the document is in- 
admissible. as the same is hit by S. 92 
Evidence Act Though the document is 
styled 'dakhal’, when it has been execut- 
ed partly due to love and affection to- 
wards the vendees and partly in consi- 
deration of the expenses incurred by the 
vendees in respect of their archakatwam 
service and for 'paditharamulu 1 , on read- 
ing the entire document it is clear that 
it is not a simple deed of settlement 
executed without any consideration ex- 
cept love and affection. It is only part- 
ly a sale deed and partly a settlement 
deed. (Para 18) 

In such a proceeding against the ven- 
dor and vendees, the vendees are not ac- 
complices but are co-accused along with 
the vendor. As such, a petition filed by 
the vendees in an enquiry before the au- 
thority under the Act for determining the 
nature of the document and for fixing 
the stamp duty payable thereon, is not 
inadmissible in such proceeding by virtue 
°f S 92, Evidence Act (Para 18) 

(C) Stamp Duty — Stamp Act (1899), 
Sections 62 ( 1 ) (b) and 5 — Offence 

— Document in respect of lands styl- 
ed 'dakhal' — Document registered as 
settlement deed — Document however 
shown to be only partly sale deed 
an d partly settlement deed — Deficit 
stamp duty and penalty not paid 
Vendor and vendees proceeded 
under Section 62 ( 1 ) (b)— Prosecution in 
such a case has established beyond reason- 
able doubt the requisite ingredients of S. 62 
U) (b) — Document executed by vendor 
uniy — He is hence liable under that sec- 
tion — Document neither executed by 
v endees nor signed by them in any cap a - 
Clt y other than that of a witness — Tiwy 
cannot be convicted under S. 62 (1) (h)- 

(Para 19) 

c (D) Stamp Duty — Stamp Act (1899), 
b. 62 (l) (b) — Sentence — Sufficiency 
"document registered as settlement deed 
document however partly a sale deed 

partly settlement deed — Document 
-Vecuted by vendor — Offence taking place 
about nine years prior to proceeding 
“ ndc f S. 62 (1) (b) against vendor — Ac- 
cused-vendor old lady — Hence fme of 
«s. 50 will meet ends of justice. 

(Para 2U) 

9®?es Referred: Chronological Paras 

( 1 967) 1967_2 Andh WR 157 = 1967 
fad LJ (Cn) 681, Public Prosecu- 

noR^ v Mu hh Singh x 

U ™ 6 ) AIR 1966 SC 1089 (V 53) = 

1966-2 SCR 229, Venkataraman & Co 
fiQrn\ » a ^ e Madras . 

U9o9) air 1959 Andh Pra 207 (V 46)- 


1959-1 Andh WR 119, (FB) Public 
Prosecutor v. Bhavigadda Thim- 
miah 
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13 


mian 

(1953) AIR 1953 SC 274 (V 40) = 

1953-1 Mad LJ 739 = 1953 Cn 
LJ 1105, Poppatlal Shah v State 
of Madras 12 

(1937) AIR 1937 All 190 (V 24) = 

37 Cri LJ 597, Imam Baksh v. 
Emperor 16 

(1937) AIR 1937 Mad 291 (V 24) = 

1937-1 Mad LJ 274 = 38 Cn LJ 
464, Ramaswami Aiyangar v. Siva- 
kasi Municipality 11 

(1934) AIR 1934 All 201 (V 21) = 

35 Cn LJ 1132, Raghubar Dayal 
v. Emperor 16 

Addl Public Prosecutor, for Appellant, 
E Subrahmanyam, for Respondents 
JUDGMENT: This appeal by the Public 
Prosecutor on behalf of the. State of 
Andhra Pradesh is from the judgment of 
the Judicial Second Class Magistrate, 
Kovvur in C C No 2074/65, acquitting 
the accused of the charge under S. 62 (D 
(b) of the Indian Stamp Act, holding that 
the document Ex P-1 appears to be a 
settlement deed but not a sale 

2. The brief and material facts that 
gave rise to this appeal lie . in a short 
compass A-l and her son-in-law had 
executed Ex P-1 on 12-12-1959 purport- 
ed to be a 'dakhal’ or settlement deed in 
respect of schedule lands relating to the 
hereditary archakatwam service, in favour 
of accused 2 & 3 for a sum of Rupees 
7 000/- and got the document registered 
at Kovvur before P W 3, the then Sub- 
Registrar, on payment of stamp duty of 
Rs 105/- P W. 3, considering that ttie 
document in question, was a plural trans 
action, partly a sale and partly a .sett: e 
ment within the meaning of Section 5 
rf“he Indian Stamp Act. had referred 
the matter for clarification to the then 
District Registrar, who Passed a n order 
of adjudication on May 7, I960, hominy, 
that the document was Partly a deed o | 

1 nartlv a deed of settlement and 

5f a %n I. Thereafter, the accused 1 to 3 

Rs. 50/- towards penalty As ™ w . 

has not been paid by the accuse^ ^ 

4 the present Dis.net Registra , 

Beta within the Mta 

! ta ? P „ ™*' (fTofttfe Sn sSmn Act 

Section 70 ID oi me h present 

in Ex P-9 dated 31-7-196a. ^P trial 

complaint has been order of P- 

Magistrate pursuant to the oroe 

W 4 under Ex P. « Ws 1 

3. The prosecution examined _P ^ ^ 
to 4 in support c l e piftrict Regis- 

L D. C in the office of thenxs 

trar, filed and proved Exs r i. 
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P W 2 a document writer is the scribe 
of Ex. P 1 P W 3 is the then Sub-Regis- 
trar of Kowur who registered Ex P-1 
and P W 4 is the District Registrar 
West Godavan who sanctioned prosecu 
turn of the accused 1 to 3 
4 The plea of the accused is one of 
not guilty 

a The trial Magistrate on a consi- 
deration of the recitals in Ex P-1 and 
the other material on record came to 
the conclusion that the document appears 
to be of a settlement rather than a sale 
and the stamp duty of Rupees 105/ paid 
thereon was correct-and acquitted the 
accused Hence this appeal. 

6 The learned Public Prosecutor con- 
tended that the order of the Court below 
is erroneous illegal and untenable and in 
any event the trial Magistrate is not 
Competent to go into the question whe 
ther the document Ex P-1 was a deed 
of settlement or sale as the competent 
authority under the statute had already 
adjudicated upon that question Shn 
Subrahman\am appearing for the accus- 
ed contended contra 

7 On the facts and in the circums 
tances the points that arise for determi 
nation are 

1) Whether a Criminal Court is com- 
petent and has jurisdiction m a proceed 
ing under Section 62 (1) (b) of the Indian 
Stamp Act to go into the question of 
the nature of a document on a considera- 
tion of the recitals and other material on 
record’ 

2) Whether the order of acquittal in 
the present case is liable to be set aside 
on merits’ 

8 For a proper appreciation of the 
point No 1 it is necessary and relevant 
at tlus stage to consider the scope and 
application of the provisions of S 62 (1) 
(b) of the Indian Stamp Act (hereinafter 
referred to as the Act! which read thus 

-4 j ??' perstm executing nr signing niker- 
\use than as a witness any other instru 
ment chargeable with duty without the 
same being duly stamped shall for every 
such offence be punishable with fine 
which may extend to five hundred 
rupees ” 

A reading of the section clearly indicates 
that the prosecution has a duty to prove 
bejond reasonable doubt that the accus- 
ed person or persons have executed or 
signed the document In question charge- 
able to stamp dut\ but the same was not 
duR stamped Unless and until the in 
gredients of section 62 (1) (b) of the Act 
have been established by the prosecution, 
the penal provisions cf that section are 
not attracted It is the cardinal and esta- 
blished principle of criminal jurisprudence 
that the burden is admittedly on the 
prosecution to prove all the requisite in- 
gredients of the offence punishable under 
section 62 (1) (b) in a prosecution launch 


ed against the accused persons It has to 
be examined how far the prosecution has 
discharged the onus in the present case 
9 It is sought to be argued by the 
learned Public Prosecutor that the then 
District Registrar the competent autho 
nty on the matter being referred to him 
by P W 3 the Sub-Registrar had al 
ready adjudicated upon the nature of the 
document in question as one of sale as 
well as settlement requiring an addi- 
tional stamp duty of Rs 360/- after due 
enquiry and hence the question relat 
ing to the nature of the document and 
the stamp duty payable cannot be gone 
into once again by the criminal court in 
this proceeding as the decision of the 
District Registrar was allowed to become 
final No doubt the accused did not pre 
fer any revision petition to the Board of 
Revenue against the orders of the Dis- 
trict Registrar who acted m the capacity 
of Collector within the meaning of the 
Act but I am unable to agree with the 
contention of the learned Public Prosecu- 
tor that the criminal Court has no juris 
diction in this proceeding to go into the 
nature of the document and the due and 
proper stamp duty payable by the par- 
ties on a consideration of the material 
on record I am of opinion that the find 
ing of the District Registrar and his 
adjudication on the reference made by 
the Sub Registrar are final only m so 
far as applicability of the provisions of 
the Act is concerned but it cannot be 
said in view of the expression 'instru 
ment chargeable with duty without the 
same being duly stamped in Section 62 
(1) of the Act that the same cannot be 
gone into by the criminal Court in this 
proceeding 

10 No direct authority on this point 
arising under the Act has been cited 
before me I shall presently consider 
jam? decisions arising under shutter mr- 
cums*ances under District Municipalities 
Act and Sales Tax Act 

11 In Ramaswami Aiyangar v Siva- 
kasi Municipality (1937) I Mad LJ 274 

(AIR 1937 Mad 291) while considering 
the question whether it is open to the 
accused in a prosecution under R 30 cl 2 
of Sch 4 of the District Munlcipabties 
Act to plead that the tax Is not leviable 
Venkataramana Rao J speaking for the 
Bench at page 278 ruled 

We are therefore clearly of the opin- 
ion that it is incumbent upon the pro- 
secution to establish affirmatively that 
the profession tax was legally leviable 
from the accused and it is also open to 
the accused to plead and prove that he 
is not liable to pay the tax and there- 
for he is not liable to be prosecuted under 
Rule 30 Clause 2 of Sch. 4 of the District 
Municipalities Act ’ 
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Ultimately, the conviction and the sen- 
tence were quashed and the accused was 
acquitted. 

12. In Poppatlal Shah v. State of 
Madras (1953) 1 Mad U 739 = (AIR 1953 
SC 274) the Supreme Court, holding that 
the transaction in question was a sale 
outside the province of Madras which did 
-not require any payment of sales tax 
thereon, acquitted the accused allowing 
the appeal, finding that the conviction of 
an assessee for an offence under section 
15 of the Madras General Sales Tax Act 
in respect of such illegal assessment was 
unsustainable. In that case, the assess- 
ment was completed before December 
1947, i a , prior to the amendment of the 
Act where the words "tax due” in sec- 
tion 15 were in existence instead of the 
words "any tax assessed” as a result of 
the amendment. 

13. The Full Bench decision of this 
Court in Public Prosecutor v. Bhavigadda 
Thimmaiah, (1959) 1 Andh WR 119= (AIR 
1959 Andh Pra 207 (FB) sought to be reli- 
ed upon by the Public Prosecutor was a 
case, where their Lordships had to con- 
sider the expression "any tax assessed on 
him under this Act” in Section 15 (b) 
of the Madras General Sales Tax Act 
subsequent to amendment. The following 
passage in that Full Bench decision at 
page 132 lends support to the plea of Sn 
Subrahmanyam in the present case: 

"Cases which enunciate the principle 
that before an accused could be convict- 
od for non-payment of taxes, one of the 
'essential ingredients of the offence, name- 
ly, the Lability to pay should be made 
out, turn on the language of the enac - 
■roents, namely "taxes due”. That ex- 
pression lends itself to the interpretation 
taxes lawfully due and payable, l 
import of the words "tax assessed under 
the Act” is different. They only connote 
Jbat an assessment in fact has been ma • 
There is no warrant for importing- 
words "lawfully or legally assessed into 
the section We are of opinion tnat me 
clause "any tax assessed on him -unaer 
this Act” in Section 15 (b) cannot have 
that implication ” , . . - 

14- In a recent Bench decision of tms 
'Court in Public Prosecutor v. Mukh Singn 
-(1967) 2 Andh WR 157, it was held that 
-the non-service of a notice under 
action (4) of Section 14 of the Andhr 
Pradesh General Sales Tax Act t 
cause why the original order of a ss « b 
anent should not be re-opened on any 
of the accused before the or d e ^ s . 
assessment, invalidated the very re 
ment which was found to be nU _ 0 » 
^id, when the accused were Pr° sec ^ 
under Section 30 (1) (a) of Andhra Pra 
fesh General Sales Tax Act . No ,J ome 
the assessment was allowed to , . 
Smal under .the Act, but their Lordships 
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have held that in the eye of law, the 
assessment made without serving the sta- 
tutory notice was no assessment at all, 
the validity of which can be questioned' 
in a prosecution sought to be launched 
under section 30 (1) (a) of the said Act. 

15. In Venkataraman & Co v. State 
of Madras, AIR 1966 SC 1089, their Lord- 
ships of the Supreme Court have held 
that a civil Court has jurisdiction to ques- 
tion the assessment which was made out- 
side the provisions of the Madras Gene- 
ral Sales Tax Act 

16. In Raghubar Dayal v Emperor, 
AIR 1934 All 201, while considering the 
validity of the conviction under S 62 of 
the Stamp Act read with Section 109, 

I P C, it was held, on a consideration 
of the documents and the recitals therein, 
that they were merely memoranda of the 
sale of goods entitled for exemption from 
stamp duty under Art 5,_ Exemption (a) 
and not conveyance within the meaning 
of Art 23, and the conviction was set 
aside as unsustainable The same view 
has been reiterated by the Allahabad 
High Court in Imam Baksh v Emperor, 
AIR 1937 All 190 In the aforesaid two 
cases, the documents were considered and 
finally adjudicated upon by the criminal 
Court as to the nature of the same and 
the l equisite stamp duty due and payable 
by the parties for the execution of the 
same I am unable to agree with the 
contention of the FubHc Prosecuhn- tfjat 
these decisions of the Allahabad PUg 
Court can have no application tc > t 
facts of the present case, as no adjudica 
tion by the competent authority under 
She statute was made m those cases 

17 The object and purpose of the en- 
nnirv relating to the nature of the docu- 
ment sought to be registered by the com- 

IS” the ob, act 

launching criminal P 10n a g ains t 

obtaining th ® r , e n q ' . ? h sucn persons for 
any persons is to p them in con- 

the offences committed by . I 

duty duly payable thereon, bV tne n0 

ed authority under the Act ca 
stretch of: reasoning, be * Court] 

elusive and bmaing on ^ cUon 62 0 f the| 
m a proceeding unde , j- 0 become 

Act, although they are al ^ of the 

final in so far -as the wf£ dsion of the 

provisions of ..^ it ^ ct ar e concerned Where 
competent authority statute was 

25 ffSSSR IjS-pK, 
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or where the stamp duty decided upon by 
the competent authority was not m the 
eye of law duly chargeable I have no 
hesitation to hold that the decision or 
adjudication by the concerned authority 
under the Act was not a valid decision 
in the eye of law and can be ignored by 
the criminal Court for the purpose of the 
criminal prosecution The accused person 
is alv a\ s entitled to prove that the ingre- 
dients of Section 62 (1) have not been 
made out beyond reasonable doubt there 
by entitling him for an acquittal Hence 
the accused in the present case are en 
titled to raise the plea that the document 
In question was not a sale but only a set- 
tlement and the stamp duty duly charge- 
able thereon has in fact been paid pro 
perly and the alleged deficit stamp duty 
of Rs 360/- was duly not chargeable 
within the provisions of Section 62 (1) 
of the Act and the criminal Court m this 
enquiry has ample jurisdiction and power 
to go into those questions and decide the 
same on a consideration of the recitals of 
the document as well as the other mate 
rial on record 

18 There remains the question as to 
whetner Ex P 1 is a deed of settlement 
on which the duty payable is only 
Rs 105/- as urged bj Sri Subrahmanvam. 
or a deed of sale or partly sale and part- 
ly settlement as contended by the Public 
Prosecutor To arnve at a correct conclu 
sion on this point the Court can look in- 
to the ver* recitals of the document as 
primars evidence and the other material 
available on record I am unable to agree 
with the contention of Sn Subrahmayam 
that the evidence other than the recitals 
of the document is inadmissible as the 
same Is hit by Section 92 of the En 
dence Act Though the document is styl 
ed as a deed of 'dakhal lor Rs 7000/- 
the recitals relating to consideration dis- 
close that it was executed partly due to 
love and affection towards the lendees 
and partly in consideration of the ex pen 
ses incurred by and due and payable to 
the vendees in respect of the archakatwam 
service performed by them for a period 
of 9 years and for paditharamulu 

On a close reading of the recitals of 
the entire document I must hold that 
Ex P-1 is not a simple deed of settlement 
executed without any consideration ex 
cept love and affection. Admittedly A 1 
by virtue of the compromise decree has 
to pay an amount of Rs 6912/- towards 
'paditharamulu and services expenses to 
A-2 and A 3 as revealed from Ex. P-1 
Ex P 7 the petition filed by A 2 and 
A 3 discloses that Ex. P-1 was executed 
by A 1 in their favour for the considera- 
tion of the amount due and payable to 

I them by her pursuant to the compromise 
decree The contention of Sn Subrah 
mayam that Lx P 7 is Inadmissible in 
evidence as according to him it was fil 


ed by A-2 and A-3 who are accomplices 
is devoid of any merit I must say that 
A 2 and A 3 are not accomplices but they 
are co accused along with A~1 and they 
are represented by Sn Subrahamanyam 
in this very same case That apart Ex. 
P-7 was filed before the District Regis- 
trar ui the course of the enquiry contem 
plated under the Act and hence it is not 
inadmissible by virtue of the provisions 
of section 92 of the Evidence Act 

On a close reading of the recitals in 
Exs P 1 P-10 and P-7 I have no hesita 
tion to agree with the decision of the 
Distnct Registrar that it was partly sale 
deed and partly settlement deed setting 
aside the finding of the lower Court and 
disagreeing with the contention of the 
accused that it was an out and out set 
tlement deed But I am constrained to 
observe that the order of adjudication or 
or the material on record does not dis- 
close the basis for allocating the amount 
of Rs 5400/ towards sale and Rs 1600/- 
towards settlement However it is un- 
necessary for me to go into that ques- 
tion as the same has not been agitated 
upon by any of the parties In the cir 
cumstances and for the reasons indicat- 
ed I hold that the prosecution has esta- 
blished beyond reasonable doubt the 
requisite ingredients of Section 62 (1) Ib> 
of the Act and I do not find any ment 
in any of the objections raised by the 
accu.ed in this regard. 

19 A 1 who is the vendor and who 
had executed the document Ex. P-1 is 
liable for the offence under Section 62 
(1) (b) of the Act But in my consider 
ed opinion A 2 and A-3 have neither 
executed the document nor signed the 
documert in any capacity other than that 
of a witness to bring home their guilt 
within the provisions of Section 62 fl) 
(b) of the Act Hence they cannot be 
convicted for the offence charged against 
them. 

20 In the result the acquittal of A-2 
and A 3 is confirmed and that of A-l Is 
set a'ide I convict A 1 under Section 62 
(1) (fc) of the Indian Stamp Act In view 
of the fact that the offence has taken 
place about 9 years ago and A-l is an 
old lady I consider that the ends of jus 
tice will be met if a fine of Rs 50/- 
is imposed In the circumstance I Impose 
a fine of Rs 50/- on A 1 payable within 
two weeks from the date of receipt of 
the judgment In the lower Court The 
appeal by the State is therefore allowed 
in respect of A 1 and dismissed in res- 
pect of A 2 and A-3 

Appeal partly allowed. 
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(ANDHRA PRADESH HIGH COURT) 
CHINNAPPA REDDY, J. 

In re, Dr. A. Appaiah Panthulu 
Petitioner. 

Criminal Misc Petn. No 647 of 1968, 
D/- 14-6-1968. 

Criminal P. C. (1898), S. 561-A — 
Expunging objectionable remarks from 
judgments of subordinate Courts — Powers 
of High Court — Exercise of. 

The High Court has jurisdiction under 
S 561-A of Criminal Procedure Code to 
expunge objectionable remarks from the 
judgments of subordinate Courts, but this 
power should be exercised with great cir- 
cumspection as undue interference may 
affect the free and fearless performance 
of their duties by Judges and Magistrates 
and the freedom and candour of their 
expression of opinion regarding the vera- 
city of witnesses giving evidence before 
them AIR 1964 SC 1 and AIR 1954 Bom 
65 (FB), Rel. on. (Para 2) 

Where in a sessions case the Sessions 
•fudge made remarks adversely criticising 
the evidence of doctor and any of the 
remaiks could not be said to be irrele- 
vant or not pertinent to the enquiry 
before him, though the Court of appeal 
might not agree with the criticism or ap- 
preciation by the Judge, that would not 
justify an older expunging the remarks 

(Para 3) 

Eases Referred: Chronological Paras 
(1964) AIR 1964 SC 1 (V 51) = 

1964 (1) Cri LJ 1, Raghubir Saran 
v State of Bihar 2 

(1954) AIR 1954 Bom 65 (V 41) = 

1954 Cri LJ 58 (FB) State v Nil- 

kanth 2 

Baiaparameswari Rao, for Petitioner 

ORDER: — Sri Appayya Panthulu, Civil 
Assistant Surgeon, Government Hospital 
«Hamanchili has filed this application 
f or expunction of certain remarks made 
the learned Sessions Judge of Visa- 
xhapatnam adversely criticising the evi- 
rpnee o£ the petitioner given in Sessions 
Las e No. 26/1966. The offending passa- 
ges are contained in paragraphs 38 and 
I 3 to 47 of the Judgment of the learned 
^essicns Judge It is submitted by the 
Petitioner that on account of certain ear- 
‘ ,Gr incidents the learned Sessions Judge 
vas prejudiced against the petitioner and 
. nat the remarks are the outcome of the 
earned Sessions Judge’s prejudice It is 
a ’d that on a previous occasion when trie 
Petitioner gave evidence before the Iearn- 
f^.pudge the learned Judge found fauit 
"Wh his dress On another occasion 
"'hen the learned Judge visited the Sub 
J ai l at Yellamanchili he noted that the 
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Medical Officer did not visit the Sub Jail: 
that day though there were sick prisoners 
On a third occasion the learned Judge- 
forfeited a bond executed by the peti- 
tioner for failure to attend Court, 

_ The petitioner alleges that on that occa- 
sion he could not attend Court as he had to- 
perform an urgent post mortem examina- 
tion and that he duly informed the Ses- 
sions Judge of the same The order of 
forfeiture was later set aside by the High 
Court The petitioner suggests that the 
remarks made by the learned Session? 
Judge are the outcome of prejudice born, 
out of these several incidents To say 
the least, I consider that the suggestion 
is very unfair. There is nothing to indi- 
cate that the learned Sessions Judge bore 
any lllwill towards the petitioner or had 
any sort of animus against the petitioner. 

I am satisfied that the remarks are not 
the outcome of any prejudice and I also 
hasten to add that I would not in any- 
case be justified m taking note of allega- 
tions not borne out by the record of the 


case 

2. It is now well established that the 
High Court has jurisdiction under Sec- 
tion 561-A of Criminal Procedure Code to 
expunge objectionable remarks from the, 
judgments of subordinate Courts, but that 
this power should be exercised with' 
great circumspection as undue interfer- 
ence may affect the free and fearless per- 
formance of their duties by Judges and 
Magistrates and the freedom and candour! 
of their expression of opinion regarding 
the veracity of witnesses giving evidence 
before them. Mudholkar, J has pointed 
out m Raghubir Saran v State of Bihar, 
AIR 1964 SC 1, as follows 

"When the question arises before the 
High Court in any specific case whether 
to resort to such undefined power it_ is 
essential for it to exercise great caution- 
and circumspection Thus when it is 
moved by an aggrieved party to_ expunge 
any passage from the order or judgment 
of a subordinate Court it must be ful v 
satisfied that the passage complained of 
is wholly irrelevant and unjustifiably 
that its retention on the records ^ cause 
serious harm to the person to whom • 
refers and that its expunction will not 

affect the reasons for the judgmen 

In^ the same case Subba Rao, J. (as he 
then was) observed . . .. 

"I reiterate that every judiaal officer 
must be free_ to express his mmdjn 
the matter oi the appreciation j 

deice before him. The phraseology used 
by a particular Judge depends uponjus 
inherent reaction to j^, Gua ge 

parative command of the L 1S 

and his felicity of expression ™ e 
nothing more deleterious to the 
of judicial functions that to create 
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mind of a Judge that he should conform 
to a particular pattern which may or 
may not be to the liking of the appel- 
late Court Sometimes he may overstep 
the mark When public intererts con 
flict the lesser should yield to the lar- 
ger one An unmerited and undeserved 
insult to a witness may have to be tole- 
rated in the general interests of preserv- 
ing the independence of the judiciary 
Even so a duty is cast upon the Judicial 
Officer not to deflect himself from the 
even course of justice by making disparag 
mg and undeserving remarks on persons 
that appear before him as witnesses or 
otherwise Moderation in expression 
lends dignity to his office and imparts 
greater respect for judiciary 
Both Mudholkar J and Subba Rao J 
approved the following observations of 
Cnagla C J in State v Nilkanth, AIR 
1954 Bom 65 <FB) 

*Jt is very necessary in order to main 
tain the independence of the judiciary 
that every Magistrate however junior 
should feel that he can fearlessly give 
expression to his own opinion in the judg 
ment which he delivers If our Magis- 
trates feel that they cannot frankly and 
fearlessly deal with matters that come 
before them and that the High Court is 
likely to Interfere with their opinions the 
independence of the judiciary might be 
seriously undermined' 

3 Bearing these principles in mind I 
have carefully examined the remarks 
made by the learned Sessions Judge I 
cannot say that any of the remarks made 
by the learned Sessions Judge are ir- 
relevant or not pertinent to the enquiry 
before him. All the remarks deal with 
the evidence given before him by the 
petitioner and are germane to the case 
which he was trying It may be that a 
Court of appeal may not agree with 
all the criticism of the learned Sessions 
Judge it may be that a Court of appeal 
may not agree wifn the appreciation of 
evidence b\ the learned Sessions Judge 
but tnat will not justify an order expuna 
ing the remarks In the result the peti- 
tion is dismissed 

Petition dismissed 
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(CALCUTTA H1G11 COURT) 

D N SINHA, C J 
AND A. K. MUKHERJEA. J 
Jayantilal OShah Petitioner v Chief 
Presidency Magistrate Calcutta and 
others. Opposite Parties 
Criminal Misc. Case No 593 of 1967 
D I 23-4 1963 

(A) Defence of India Act (1962) Pre- 
amble and S 3 (2) (33) — Defence of 


India Rules (1962) iPart XHA (Gold 
Control) — Constitutional Validity — The 
Act and Rules contemplate delegation ot 
power Neither Act nor Rules exceed 
limits of delegation of power — Consti- 
tution of India, Art 245 — AIR 1951 SC 
332 & AIR 1951 SC 569 & AIR 1954 SC 
465 & AIR 1960 SC 554 (567) 

(Para 2) 

(8) Civil P C (1908) Preamble — 
Interpretation of Statutes — Report of 
Law Commission cannot be taken Into 
consideration 

It is impossible for the court in Inter- 
preting a statute to take into considera 
tion the report of the Law Commission 
The comments of the Law Commission on 
the question of legal reform are matters 
for consideration by Government and the 
legislature and not for the court 

(Para 2) 

(C) Defence of India Act (1962) S 3 
(2) (33) — Defence of India Rules (1962) 
Part XllA (Gold Control) U 126A <d) — 
Validity of Rules — Question whether 
Rules relating not only to bullion but 
also to other kinds of gold including 
manufactured ornaments are ultra vires 
S 3 (2) (33) of Act — Question does not 
relate to interpretation of Constitution 
and, therefore cannot come within pro- 
visions of Art 228 of Constitution 

(Para 2) 

(D) Constitution of India Arts 352 

353 — Grave emergency — Meaning ol 
— Meaning Is sufficiently explained m 
Art 352 — Emergency should be such 
that tbcrebv security of India or any 
part thereof is threatened by war or 
external aggression or internal distur 
bance (Para 2) 

(£) Constitution of India Art 228 — 
Question of fact — It cannot be consider 
ed under Art 228 (Para 2] 

Cases Referred Chronological Paras 

*tim, wa vm va vs w, — 

I960 Cn LJ 735 Hamdard Daw a 
khana v Umon of India ‘ 

(1954) AIR 1954 SC 465 (V 41) “ 

1951 Cn U 1322 Hari Shankar 
Bagla v State of M P I 

(1954) AIR 1954 SC 569 (V 41) = 

1955 SCR 290 Rajnaram Singh v 
Chairman Patna Administration 


Committee 2 

(1951) AIR 1951 SC 332 (V 38)= 

I9al SCR 747 Delhi Laws Act 
Case In re 2 

(1938) 1938 AC 703 = 107 U PC 
US Shanon v Lower Mainland 
Dairy Products Board 2 

(1884) 9 AC 117 = 53 LJ PC 1 Hodge 
v Reg 2 

(1882) 7 AC 829 Russell v Reg 2 


A- K Dutt & Nandalal Pal for the Peti- 
tioner -P—Chaudhury for the Oppo- 
site Parties. 
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?rmra „ Ja y anti1 ^ v. Chief Presidency Magistrate (Sinha C. J.) 
S I^ R S. 9* J - : Th is is an application 


S&J lr £ c r le , h „ 22 , 8 °* CoSiHon* 

praying for the transfer of a criminal 

K£“ 1 R P f nd M* the c °^rt oTsth 

C urf Th 0 R a f trate 'u Calc utta. to this 
court The facts are briefly as follows- 

•antilaf^O’Shah m tWs ., application is Jay- 
^mual OShah, a resident of 13 Arme- 

S?Hm S i r t et + l n the city of Calcutta Ac- 
h,° - the petltloner - be was carry- 
mLt? busu VL ss as an order supplier by 
gokftrf ornam ents and polishing 
£S a M d sd Y er ornaments In 1963 he 
“h® 1 a . licence under the Gold Con- 

CoJt?of C r a f ( 01 ?f the , Su P erint endent, Gold 
until -l Calcutta who was the licencing 
authority under the said rules This was 

not b£ UaI 1 f lcence ,. and the Petitioner did 
althnnS ° Ut a ° y l lcenc e in 1964 onwards, 
a«h° U gh_ according to the respondent, he 

iiiri Ca / nes on business in the manufac- 
™ :e ° f ornaments °£ gold at premises 
h i r t h cV yM ei ?i a n S t r e e t. Before I proceed 
xt will be necessary to state 
something more about the said Rules The 
? f India Act, 1962 (hereinafter 
eferred to as the "said Act”) came to 
n 0 Piomul gated in 1962 and the pream- 
°/ Ihe said Act recites that the Pre- 
nns nt paving declared by Proclamation 
rwf t clause fD of Article 352 of the 
lb at a grave emergency exi- 
r _ whereby the security of India was 
, . te fed by external aggression, the 
aid Act was enacted as it was necessary 
iiio PT01 ??. e ^ or special measures to ensure 
nf t public safety and interest, the defence 
- India . and civil defence and for the trial 
n certain offences and for matters con- 
A„f e f_ therewith. Chapter II of the said 
* (Sections 3 to 6) deals with emer- 
tn tu" p °wers. Section 3 (1) gives power 
j.- the Central Government, by notifica- 
‘ , n in the Official Gazette, to make such 
* e ! ®s appear to it necessary or expe- 
,;\ nt for securing the defence of India 
Z™ fivil defence, the public safety, the 
rif I p tenance °1 Public order or the effi- 
j nt conduct of military operations, or 
„ f Maintaining supplies and services 
al 1° the life of the community. 
T,„r'? ec ti°n (2) sets out certain specific 
ilfi which have been held to be 
p j Ustra tive of the general powers grant- 
xp] Under s ub-section (1) of section 3 The 
lr ^t heading for our purpose is clause 
lows su b" sec tion (2) which runs as fol- 

vy. C , 0R t ro lling the possession, use or dis- 
nofp of ’ or Scaling in, coin, bullion, bank 
Pv „, s - currency notes, securities or foreign 
exchange;” 

^°ld Control Rules, 1963 forms a 
anrf .®i. the Defence of India Rules, 1962 
tip ls n °t disputed that the origin of 
f ‘ Power to promulgate it is -derived 
§.• 3 (21 (33) of the- said Act, 

1Qer Rule 126-B of the Gold Control 
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Ruies, 1963 (hereinafter referred tn 
oA hl Said J Ules ” ) on and from the date 

SB TVr «’ V£? 

SL' bSS the ,P“«J acrtM 

manff.rfnr,™ tatane, talers to and 
manufacturers of gold ornaments would 

RuTpc t0 P ossess a bcence under the said 
™rf s a , nd are not permitted to deal with 
gold whose purity exceeds 14 carats If 
a person does so, then he commits an of- 
lence I now come to the facts of the 

ed 6S tW '" aS ^ oR/f 1 ave already mention- 
ed that in 1964 the petitioner did not 

K a bcenre under the said Rules 
On the 23rd of October, 1964 there was 
a search of the business premises belong- 
ing to the petitioner at 13 Armenian 
street, ana primary gold of above 14 
Ca P uri ty weighing 69 tollas 4 annas 
and 7 1/2 pies was seized at the said busi- 
ness premises. On the 29th of December, 
1964 the Superintendent of Central Excise, 
Gold Control, served a show-cause notice 
on the petitioner. It is stated in the said 
notice that, gold amounting to 69 tollas 
4 annas 7 1/2 pies were seized from 13, 
Armenian Street, Calcutta and the said 
quantity of gold was found to be above 
14 carats purity and it was in the illi- 
cit possession of the petitioner who had 
the intention to sell and manufacture 
gold ornaments by melting the same, 
thereby violating the provisions of Rules 
126-H (2) (d), 126-1 (10) and 126-1 (a) 

(l) (sic) of Defence of India (Amendment) 


Rules, 1963. The petitioner was requir 
ed to show cause as to why the goods 
seized should not be confiscated and why 
penalty should not be imposed on him 
under Rules 126-M and 126-1 (16) of the 
Defence of India (Amendment) Rules, 
1963 On the 15th of January, 1965 the 
petitioner showed cause. On the 3rd of 
May 1965 the Deputy Collector, Central 
Excise* Calcutta and Orissa, ordered the 
confiscation of 64 tollas 4 annas 3 pies of 
tne seized gold under Rule 126-M (2) (aa) 
of the Defence of India (Amendment) 
Rules, 1963 for contravention of Rule 
126-H (2) (d) thereof The petitioner pre- 
ferred an appeal against the said order 
of the Deputy Collector, Central Excise, 
Calcutta and Orissa. On November 29, 
1965 the appeal was rejected as time 
barred. The petitioner thereupon appli- 
ed in revision to the Secretary, to the 
Government of West Bengal, Ministry of 
Finance (Department of Revenue and 
Insurance) On the 13th July 1966 the 
Revision was rejected. On the 3rd or 
January, 1967 the Deputy Collector. Cen- 
tral Excise, , Calcutta and. Orissa filed a 
complaint against the petitioner for con- 
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travention of the provisions of Rules 
126-P (2) (iv) 126-P (1) (i) and 126 1 (10 
of the Gold Control Rules On the 21st 
of June 1967 the 8th Presidency Magis 
trate Calcutta framed charges against the 
petitioner particulars whereof are set 
out n paragraph 14 of the petition. The 
said '■nminal Proceeding is pending before 
the 8th Presidency Magistrate and it is 
this proceeding that has been challenged 
in this application. On the 26th July 
3967 the petitioner made an application 
under section 432 of the Code of Crimi- 
nal Procedure before the said Presidency 
Magistrate requesting him to state a case 
for the decision of the High Court The 
section lays down that if in the opinion 
of the trying Magistrate any provision of 
law appears to be unconstitutional and 
■void but which has not been so declared 
by any High Court to be so the trying 
Magistrate can refer the matter to the 
High Court By his order dated 8th 
August 1967 the learned Magistrate came 
to the conclusion that he was not of the 
opinion that the Rules for the contraven 
tion of which the criminal proceeding 
had been instituted were invalid and so 
he refused to refer the matter to the 
High Court Thereupon the petitioner 
made an application to this Court under 
Article 228 of the Constitution and a 
Pule was issued on the 30th August 1967 
calling upon the respondent to show 
cause why the proceeding should not be 
transferred to this Court under the pro- 
v sion of that Article Article 223 pro- 
vides that if the High Court is satisfied 
that a case pending in a court subordi 
nate to it involves a substantial question 
of law as to the interpretation of the 
Constitution, the determination of which 
is necessary for the disposal of the case 
iv shall withdraw the case and may 
either dispose of the case itself or deter 
mine the said question of law and then 
•triAinr Ahr ipfito" Ar Ahr ctnirr* Aonr 
wnere it has been withdrawn for further 
proceeding It is dear that we must be 
satisfied that this case involves a sub- 
stantial question of law as to the inter 
pretatlon of the Constitution. In the 
petition the grounds for making this ap- 
plication are set out m paragraph 20 The 
grounds as formulated are so clumsily 
framed that they are not understandable 
We therefore requested Mr Dutt who 
appears for the petitioner to formulate 
the real point that he wishes to put for- 
ward for our consideration in this case 
Upon consideration he formulated the 
following grounds* 

The Gold Control Rules purported to 
be framed in exercise of section 3 {2) 
(33) of the Defence of India Act 1962 
being silent on the limits of delegation 
relating to legislative power and no limits 
being laid down by the Constitution relat 
Ing to exercise of such power The Gold 


Control Rules is a piece of delegated legis 
lation and hence had ” 

I might mention here that although Mr 
Dutt promised to confine himself to this 
point he travelled far beyond it and 
advanced arguments which either have 
nothing to do with the interpretation of 
the Constitution or are points which have 
been fully and finally decided by the 
Supreme Court so that no further inter 
pretation is necessary 
2 I shall first of all deal with the 
ground as formulated by Mr Dutt The 
delegation of powers has not been spea 
fically provided for in the Constitution 
but it is a power the existence of which 
is widely accepted The Supreme Court 
has m a number of decisions laid down 
the principles that are to be followed and 
these are by now so well-established that 
it is too late in the day to advance the 
argument that the Constitution ortheDe 
fence of India Act or the Gold Control 
Rules are unconstitutional and void 
because they themselves do not contain 
any «pecific provision as to delegation of 
powers As was explained by Fazl Ah. 
J in Delhi Laws Act Case AIR 1951 SC 
332 delegated legislation has become a 
present day necessity— it is both inevitable 
and indispensible The legislature has 
now to make so many laws that it has no 
time to devote to all the legislative de- 
tails and sometime the subject on which 
it has to legislate is of such a technical 
nature that all it can do is to state the 
broad principles and leave the details to 
be worked out by those who are more 
familiar with the subject It is not al 
wa>s possible to bring out a self contain- 
ed and complete Act straightway since 
it is not possible to foresee all the con- 
tingencies and envisage all the legal 
requirements for which provision is to 
b a made The legislature must normally 
vds'vnhavgv- rAr pramny Aimrrtuir .vtsaV amd 
not through others It cannot abdicateits 
legislative function and therefore while 
entrusting power to an outside agency it 
must see that such an agency acts as a 
subordinate agency and does not become 
a parallel legislature The policy and pnn 
ciple must be laid down but provided 
this is done and control is retained the 
delegation is a valid one These princi- 
ples were reiterated in Rajnarain Singh 
v Chairman, Patna Administration Com 
mittee AIR 1954 SC 569 The principles 
therefore to be applied having been very 
clearly laid down by the Supreme Court, 
i* merely remains for us to applv them 
to the facts of each case That the 
Defence of India Act and the Rules con 
template delegation of power cannot be 
dispute The question is whether this 
application of the power is well within 
the constitutional limits In our opinion 
there is no doubt on the point that the 
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constitutional limits have not been ex- 
ceeded Similar question arose in the case 
of Harishankar Bagla v. State of Madhya 
Pradesh, AIR 1954 SC 465 with regard 
to the Cotton Textile (Control of Move- 
ment) Order, 1948 promulgated under the 
Essential Supplies (Temporary Powers) 
Act, 1946 Maliajan, C J. said as follows* 

"The next contention of Mr, Umrigar 
that Section 3 of the Essential Supply 
(Temporary Powers) Act 1946 amounts 
to delegation of legislative power outside 
the permissible limits is again without 
•any merit It was settled by the majo- 
nty judgment in the "Constitution of 
India and Delhi Laws Act 1912 etc AIR 
1951 SC 332 that essential powers of 
legislation cannot be delegated In other 
words, the Legislature cannot delegate its 
function of laying down legislative policy 
m respect of a measure and its formula- 
lion as a rule of conduct The Legislature 
must declare the policy of the law and 
fhe legal principles which are to control 
-any given cases and must provide a 
standard to guide the officials or the body 
In power to execute the law. The essen- 
tial legislative function consists of the 
determination or choice of the legisla- 
tive policy and of formally enacting that 
Policy into a binding rule of conduct. 

In the present case the Legislature has 
laid down such a principle and that prin- 
ciple is the mamtainance or increase in 
supply of essential commodities and of 
■securing equitable distribution and avail- 
ability at fair prices. The principle is 
cleai and offers sufficient guidance to the 
Central Government in exercising its 
Powers under section 3 Delegation of 
The kind mentioned in section 3 was up- 
held before the Constitution in a num- 
ber of decisions of the Privy Council vide 
Bussell v Reg, (1882) 7 A C 829, Hodge 
v Reg, (1884) 9 A. C. 117 and Shannon 
~ v Lower Mainland Dairy Products Board 
>938 AC 708 and since the coming 
into force of the Constitution delegation 
cf this character has been upheld in a 
number of decisions of this court on 
principles enunciated by the ma]ority_ in 
AIR 1951 SC 332. As already point- 
ed out the preamble and the body of 
]ne Sections sufficiently formulate the 
legislative policy and the ambit of tne 
P°bcy and the character of the Act is 
such that the details of that policy can 
unly be worked out by delegating them 
t° a subordinate authority within the 
frame work of that policy. . 

provisions of the said Act and the 
Rules are similar The 'said Act in i» 
Preamble lays down clearly the objects 
tur which it was intended Section 3 oi 
the said Act lays down the policy to oe 
followed by the delegate, namely Parlia- 
ment In Hamdard Dawakhana v. Union 
of India, AIR- 1960 SC 554 it was pointed 


out at p. 567 that when the delegate is 
given the power of making the rules and 
regulations in order to fill in the details 
to carry out and subserve the purpose of 
the legislation, the manner in which the 
requirements of the statute are to be 
made and the rights therein created to 
be enjoyed, it is an exercise of delegat- 
ed legislative powers In our opinion, 
neither the Act nor the Rules in the pre- 
sent case can be said to exceed the rule 
of delegation of powers Mr Dutt made 
out an elaborate argument based on the 
14th Report of the Law Commission to 
the effect that the said Act and the Rules 
do not subserve their purpose It is 
impossible for us, in interpreting either 
the constitution or the said Act or Rules, 
to take into consideration the report of 
the Law Commission The comments of 
the Law Commission on the question of 
legal reform are matters for considera- 
tion by Government and the legislature 
and not for us. Mr Dutt also referred 
to the Rules and procedures of the Lok 
Sabha under the provision of which the 


Lok Sabha appoints a committee to see 
:hat the powers of delegation are not ex- 
;eeded That is a matter of internal 
management with which we have noth- 
ng to do Perhaps the only point argued 
y hi cli might have some substance in it 
s that, under section 3 (2) (33) the word' 
ised is "bullion” but that the provisions 
n the said Rules do not relate to bullion 
mly, but to other kinds of gold, mclud- 
ng manufactured ornaments Assuming] 
hat this is so. it can only mean that the 
provisions of the said Rules are . ultra 
/ires the said Act. That has nothing to 
lo with the interpretation of the Consti- 
ution and therefore, cannot come within 
he provisions of Article 228 of the Con- 
titution Lastly, Mr. Dutt argued that 
he provisions of Article 352 for the pro- 
lamation of emergency and Article 
5“o the effects thereof are vague 
ind do not lay down any hmlts ,f JSJJJ 

powers of the president or the Parha 

nent and there was no guide-line to oe 
mind therein To say that, what is a 
'grave emergency” should have been de- 

he thereof ^.threatened by war 

>r external aggression °£ , m ^™ ld 
iisturbance More th an PT . un ci a ted in 

iot possibly have been enunaated m 

he Constitution. I in- 

"S t ave nothmg to do with 
o fields wmen ndv . e " restitution; for 
he interpretation ofthe wa s 

>d the same nor was ne a 
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■are questions pf fact and have nothing to 
Ido with Article 228 of the Constitution, 

3 The result is that we are not satis 
fied that any ground has been establish 
ed to our satisfaction to bring the matter 
within Article 228 of the Constitution and 
consequently this application is dismiss- 
ed and the Rule discharged All interim 
orders are vacated 

4 The operation of this order will 
remain m abeyance for three weeks from 
this date as prayed for 

5 A K. MUKHERJEA, J I agree 

Order accordingly 
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SHIV DAYAL J 

Mst Ramdhara and another Appellants 
\ Mst Phulwatibai Respondent 
Second Appeal No 71 of 1963 D / 23- 
2-1967 from decree of Addl Dist J 
Chhmdwara D/- 6-11 1962 

(A) Civil P C (1908) S 100 — Ques- 
tion or finding of fact — Defamation — 
Lower court finding plaintiff a case pro 
led on evidence — Finding is one of fact 
— Finding not assailable in second ap 
peal (Para 2) 

(D) Tort — Defamation — » Requisites — 
Plaintiff a widow of 45 years — Her hus 
band dead several years before — Plain- 
tiff imputed by defendant a woman to 
be keep of maternal uncle of plaintiffs 
daughter-in-law — Incident taking place 
in village — Statement is not mere vul 
gar abuse but undoubtedly defamatory 
Where the plaintiff a widow of 45 
V ears her husband having died several 
years before is imputed by the defen 
dant a woman, to be the keep of the 
rrate-nal uncle of the plaintiff s daughter 
a-p-Atw avnf Ate AnmAm* Antes- piVcv in a 
village the statement is not a mere vul- 
gar abuse but undoubtedly defamatory 
(Para 5) 

Though mere vulgar abuse and vitupe- 
rate e epithets may hurt a man’s pride 
, jet they do pot disparage his reputation 
if intended as mere abuse and so under 
stood by those who hear those words It 
Is of the essence of defamation that the 
\ ords tend to be injurious to a persons 
character or reputation. The standard 
to be applied in determining whether a 
statement is defamatory or not is that of 
a nght minded citizen, a man of fair 
average intelligence and not that of a 
special class of persons whose values are 
rot shared or approved by fair minded 
members of the society generally An 
imputation is defamatory if it exposes 


one to disgrace and humiliation, ridicule 
or contempt The allegation of illegiti- 
macy is undoubtedly defamatory 

(Paras 3 and 4) 
Where the defendant a woman, during 
an incident in a village utters the word 
"chhmal with other words against the- 
plamtiff a widow of 45 years if mere 
ly this word is uttered it can be held to 
have not conveyed its literal mean- 
ing but to be only a vulgar abuse which 
is not uncommon in villages when women 
quarrel among themselves But when 
the imputation is that the plaintiff Is the 
keep of the maternal uncle of the plain 
tiff s daughter in-law there is a definite 
imputation upon her chastity and the 
words used by the defendant do not con- 
stitute a mere vulgar abuse They are 
undoubtedly defamatory A language is- 
defamatory on the face of it when defa 
matorv meaning is the only possible or 
the only natural and obvious meaning 
(1937) 1 K B 818 Foil 

(Paras 4 and 5) 

(C) Tort — Defamation — Proof of 

special damage — Necessity — • Distinc- 
tion between libel and slander on the 
point whether latter is actionable without 
proof of special damage is not recognised 
in India — Both libel and slander ore 
criminal offences under S 499 Penal Code 
— Both are actionable m civil court with- 
out proof of special damage "Torts ’ by 
Clerk and Lindsell 18th Edn Pp 785- 
and 787 paras 1491 and 1494 AIR 1927 
Bom 22 and AIR 1932 Mad 445 and ILR 
1946 (1) Cal 157, Foil (Penal Code (1860) 
S 494) (Para 6) 

(D) Tort — Defamation damages — 

Quantum — Wordy quarrel between two 
rustic women — Plaintiff a widow of 45 
years — Imputation upon plaintiffs chas- 
tity made — Ks 150 awarded as genera! 
damages — Where illiterate women in a 
village indulge in a wordy quarrel and 
ivtt'V jfp.fAma.tnrr wow - if t-twSjbrmM zxnt 
be strict on the question of quantum of 
damages — Ends of justice will be met 
if plaintiff is awarded Rs 50 as genera! 
damages (Tort — Damages — Defama 
tion — Quantum) (Para 7) 

Casas Referred Chronological Paras 
(1946) ILR (1946) 1 Cal 157 D Silva 

v Potenger £ 

<■ (1937> 1937-1 KB 818 = 1937 2 

All ER 204 Byrne v Deane 3 

(1932) AIR 1932 Mad 445 (V 19)= 

ILR 55 Mad 727 Narayana Sah 
v Kannamma Bai & 

(1927) AIR 1927 Bom 22 (V 14) = 

TLP 51 Bom 167 Hirabaf Jehan- 
gir v Dinshaw Edulji & 

S C Upadhaya, for Appellants P C. 
Khare for Respondent 
JUDGMENT This second appeal arises 
from a suit for damages for defamation. 
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The plaintiff’s case was that relations be- 
tween the parties were strained and a 
few days before the incident there was a 
quarrel between Ayodhya Prasad, her 
son, on the one hand, and Shivgovind, 
husband of Mst. Eamdhara (defendant 1), 
and Moortlal, husband of Mst Sushila 
(defendant 2), on the other hand. Ayo~ 
dhya Prasad, accompanied by Jagatram, 
went to Police Station to lodge a report 
about that quarrel. Jagatram is Ayodhya 
Prasad’s Mamiya Susar, (wife’s maternal 
uncle). Four or five days thereafter, 
when on the evening of the incident, the 
plaintiff had been to bring her cattle and 
buffalo, she happened to come across the 
first defendant on her way. On seeing 
her the first defendant abused her filthi- 
ly saying "Rand Tune Chhokara Ko 
Jagatram Ke Sath Report Ko Kahe Ko 
Bhej Di. Tu To Dari Chhinal Tu To 
Jagatram Ki Lugai Hai. Usane Tere Ko 
Rakha Hai ” Defendant 2 also happened 
to be there and she associated herself 
with the first defendant in those abuses 
and defamatory imputations. The plain- 
tiff’s contention was that the imputation 
against her chastity was made with a 
view to ridicule her and lower her repu- 
tation She claimed Rs 150/- as general 
damages The suit was resisted The 
trial Court dismissed the suit holding 
that it was not proved that the defendant 
tittered those w'ords. 


2. The first appellate Court reversed 
the decree of the trial Court It has found 
that the plaintiff’s case was proved by 
the evidence of the plaintiff herself and 
her witnesses, Manrakhan (P- W. 2) and 
Rameshwar Prasad (P W 3) The learn- 
®d_ Judge has elaborately^ discussed their 
evidence and also the evidence produced 
hy the defendants He also pointed out 
where the trial Court, in his opinion, 
erred. He has also discussed the argu- 
ments advanced before him on the dues- 
hon of fact The finding reached by the 
hrst appellate Court is one of fact and it 
is not assailable in second appeal. 


3. It is alternatively argued by Shn 
Upadhyaya that if it is found that those 
Words were uttered by the defendants, 
they amounted to mere abuses witnoui 
intending or conveying their natural 
meaning The objectionable words can- 
not be read as to convey an imputation 
mat the plaintiff had become Jagatram s 
mistress or that she had illicit relations 
with him. It is true that although mere 
vulgar abuse and vituperative epithets 
Jay hurt a man’s pride, yet they do _ no 
disparage his reputation, if intended 
mere abuse and so understood by tnose 
who heard those words 
It is of the essence of defamation that 
the words tend to be injurious to a per- 
son’s character or reputation. The stan- 


dard to be applied in determining whe- 
ther a statement is defamatory or not is 
that of a right minded citizen, a man of 
fair average intelligence The standard 
to be applied is not that of a special class 
of persons whose values are not shared or 
approved by fair-minded members of the 
society generally See Byrne v. Deane, 
1937-1 KB 818 (833) An imputation is 
defamatory, if it exposes one to disgrace 
and humiliation, ridicule or contempt The 
allegation of illegitimacy is undoubtedly 
defamatory. 

4. In the present case, if the defen- 
dants had merely uttered the word "ch- 
hinal’, I would have held that the word 
did not convey its literal meaning, that 
is, a woman of easy virtue, but was only 
a vulgar abuse, which is not uncommon 
in villages when women quarrel among 
themselves. Mere vulgar abuse, which does 
not tend to lower a person addressed in 
the estimation of others or to bring him 
into obloquy, contempt or ridicule, does 
not amount to defamation. In such a 
case, the abuse is uttered merely to put 
an affront upon the feeling of the person 
abused, or as an insult to his dignity or 
self-respect without other persons know- 
ing of it or without producing such an 
impression in their mind as its natural 
meaning would convey. But where 
words are uttered in circumstances tend- 
ing to lower the person addressed in the 
estimation of the people present and to 
bring him into ridicule or contempt they 
will constitute defamation and will be 
actionable. 


5. Here, the words uttered by the 
fendants’ did not constitute a mere 
lgar abuse. There was a definite un-i 
itation upon the plaintiff’s chastity. The 
tending circumstances cannot be lost 
»ht of. She is a widow of 45, her hus- 
nd having died several years before 
gatram is a close relation of hers, being 
aternal uncle of her daughter-in-law. 
in these circumstances, there is an 

iputation that the plaintiff is the keep 
Jagatram, or that she had developed 
icit relations with him, the statemen 
undoubtedly defamatory A ianguagei- 
famatory on the face of it when l defa- 
atorv meaning is the only possib e 
e only natural and obvious meaning- 
s' It is then contended by Shn Upa- 
Lya that slander is not achonaWe 
.thout proof of special damage Leam- 
counsel relies on Clerk an 
i Torts, 18th Edition, Paragraph 1491, 

» b S V rKlii 
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porally 1 e by punishment with at least 
imprisonment in the first instance or (2) 
some disease tending to exclude the party 
defamed from society or (3) m the case 
of a \ oman unchastity or (4) be calcu 
lated to disparage the party defamed in 
-any office profession calling trade or 
business held or earned on by him at the 
time of publication. 

By the common law an imputation by 
■words upon the chastity of a woman was 
not actionable in itself But by the 
Slander of Woman Act 1891 words 
spoken and published which impute un- 
chastity or adultery to any woman or 
girl shall not require special damage to 
render them actionable (See paragraph 
1494 page 787 of the same treatise! But 
that is the law in England The distmc 
tion between libel and slander on the 
point whether it is actionable without 
proof of special damage has not been 
recognised in this country Both libel and 
slander are criminal offences under the 
Penal Code (See Section 499) and both 
of them are actionable in the civil Court 
without proof of special damage See 
Hirabai Jehangir v Dinshaw Edulji 1LR 
51 Bom 167 = (AIR 1927 Bom 22) Narayana 
Sah v Kannamma Bag ILR 55 Mad 727 
(AIR 1932 Mad 445) and D Silva v Poten 
g*r ILR (1946) 1 Cal 157 Therefore this 
contention must also be rejected 

7 At the end, it is argued for the ap- 
"pellants that the amount of damages 
awarded is excessive There was only a 
\ ordy quarrel between two rustic women 
so that nominal damages should have 
been awarded. Learned Counsel suggests 
that a nominal damage of one rupee 
should satisfy the plaintiff as she thought 
her prestige was injured It is true that 
where illiterate women in a village in- 
dulge in a wordy quarrel and utter defa 
matory words the Court should not be 
strict on the question of quantum of 
damages In my opinion ends of justice 
would meet if the plaintiff is awarded 
Rs 50/ as general damages 

8 The appeal is partly allowed The 
judgments and decrees passed by the 
Courts below are modified only m res 
P"Ct of the quantum of damages The 
plaintiff shall get a decree for Rs 50/ as 
general damages against the defendants 
-and also the entire costs throughout 

Appeal partly allowed. 
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(MADRAS HIGH COURT) 
RAMAKRISHNAN 
AND KAILASAM JJ 
In re Mahali and others Accused Ap 
pellants 

Referred Trial Iso 63 of 1968 and Cn 
minal Appeal No 676 of 1968 D/- 1 4- 
1969 from order of AddI S J of the Court 
of Session Coimbatore Division at Conn 
batore b/ 5-9-1958 
Evidence Act (1872) Ss 114 Illustration 
(b) and 133 — Evidence of person who 
is not particlpis cnmims — Reliability of 
— Depends on facts and circumstances of 
each case — Principle of corroboration on 
material particulars should be applied to 
such evidence if circumstantial evidence 
calls for it 

So far as the statutory provisions are 
concerned there is nothing in law to jus- 
tify the proposition that evidence of a 
witness who happens to be cognisant of 
a crime or who made no attempt to pre 
vent it or who did not disclose its com- 
mission should only be relied upon to the 
Same extent as that of an accomplice 
The real question in such a case is the 
degree of credit to be attached to the 
testimony of such a witness and that 
depends on all the facts and circumstan 
ces of the particular case and the pnn 
ciple of caution and the requirement of 
corroboration on material particulars 
should also be applied if the circumstan- 
tial evidence calls for it AIR 1956 
SC 379 and AIR 1934 Cal 678 (SB) ReL 
on. (Paras 9 & 11) 

A person gave evidence of the occur- 
rence only two days after the occurrence 
and did not incriminate himself in the 
occurrence from the very beginning 
He was treated as an approver by grant 
ing pardon and was kept under arrest 
throughout and even at the time of giv 
mg evidence There were discrepancies 
between his evidence in the Court and 
lus earlier statement before the police 
and his evidence contained serious impro 
babilities 

Held that in the absence of circum- 
stantial evidence connecting the accused 
\ ith the enme the accused could not be 
convicted on the basis of testimony of 
such witness without corroboration there- 
oi or material particulars 

(Para 13) 

Cases Pefcrred Chronological Paras 
(19o6) AIR 1956 SC 379 (V 43) = 
l9o6 Cri LJ 777 Vemi Reddy 
Satyanarayan v Hyderabad State II 
(1934) AIR 1934 Cal G78 (V 21) = 

38 Cal WN 777 = 35 Cn LJ 1357 
(SB) Hafijuddi v The Emperor 12 
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Ws. C. K. Logadass and Ramaswami, 
for Appellants (Accused Nos. 1 to 3); 

Public Prosecutor, for State. 

RAMAKRIS1INAN, J.: Three_ persons, 

Mahali, Maran and Palani, Hanjans, resi- 
dents of Hanniyada of Nilgiris were sen- 
tenced to death hy the learned Sessions 
Judge of Coimbatore for the offence of 
murder under Section 302 read with Sec- 
tion 34, L P. C. subject to confirmation 
by the High Court The referred Trial is 
now before us. The condemned prisoners 
have also appealed and their appeals are 
also before us. 

2. On the night of 13-2-1968 it was 
found by P. W. 2 a watchman that a tank 
near Nilgiri’s near Koonur, which used to 
receive supply from a dam higher up was 
not receiving its usual supply of water. 

The concerned authorities of the Water 
'Works Department ultimately traced the 
block in the flow of water to a dead body 
wedged into the outlets hole of a break 
pressure tank” which is shown m the 
rough sketch. Ex P. 18 prepared by the 
police during the investigation ims 
break pressure tank is a rectangu ar 
structure. 7 ’/s’ x 3Va’ with a depth ot 
T3”. The in-let pipes and out-let pipes 
are so placed that a' depth of 6 of water 
is maintained. The tank is covered with 

R-C.C. Slabs 7 in number lsad one by the 

side of the other. P. W. 1. Ebben Samuel, 

Commissioner of Coonoor Murucp > 
was present at the time when the block 
% means of the dead body which was 
partially hanging from the over-flo P 
was removed. When the cover ng 
were removed another dead bo V 
its hands and legs tied was found in ‘ 
same chamber. Subsequent post m 
•examination showed that these _ , T _ 

■sons had met with their death V 

ma due to drowning. The wellknown tests 

for such asphyxiation like the s cuS 
the lungs exuding watery f r °tbv 
and similar other symptoms w , , ^ 
ly present. There is little doubt that 
these two unfortunate persons r- eC j 

■a watery grave in the smal \J 0n l^e 
space of the "break pressure tank 
mentioned. The post mortem doctor i 
ed tile time of the occurrence as i/t 
48 hours prior to tbe post mo 2 0th 
mination which was held on q nr g e on 

morning hv the Civil Assist an 
of the Hawley "Hospital. P tv 
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D 1 and D. 2 and one Velan are the sons 
of P W. 4 Velan is married to one 
Palanal, P. W. 8 a girl aged 15 years. 
About ten days before the occurrence 
when P W 8 was near the water tap 
accused 1 wanted to drag her into con- 
versation She protested, for this action 
her father in law P W 4, scolded ae- 
cused as well as accused 2 whereupon ac- 
cused 1 replied that he would do some- 
thing to the family of P W. 4 within eight 
days The point to note is that accused 
2 was not present when accused 1 
tried to drag P W 8 into conversa- 
tion Secondly accused 3 is not at all 
associated with this motive Accused 
and 3 and the approver, P W 5, Raju 
are all young Hanjans and also residents 
of Hanniyada. 

sj Regarding the actual incident, the 
approver P W. 5 Raju, alone has given 
evidence. P W 5 accepted the invite- 

2? of accused 1 on. the evemng of 18- 

2-1908 to attend a 

3 heV Thev er were in proceeding along the 

CoonoJ road evidently to Cooler 

r&'zss'&r&tfizrt 

them /hat evening accused 1 oUsIy 

r? bid thref nedto 

beat him with chappa^jm^^ ^ 1 about 
cused 1) was fiomg to q 2 left 

it. At about this time E M L ana 

their house to go to- D 2 to 
Jt was the pr t a t g 1C ® f ° B?ndhumi villagers 

sr«25t 

night by way °f remuneraxion ^ g ]eft 

for that pur ? o ° r Se 0 n the night of 18-2-1968 
their house for on tne k Qne of them 
with a tiffin earner M was hav i n g a 

was wearing ch . apP f hei r head Their route 
bed sheet covering the n a cu l- 


jr pose of taking an nlace where 

coming by tne uivu 1 c The fc ohnut 2 miles from tne 


bed sheet covering Near a cul- 

lay along the Coonoor road Near 
vert which is marked on the |k ^ 
tioned above. _ D ^ g anc j accused 

party comprising of - between them 

1 to 3 A Utiarrd .mg* bei ^ 

and accused 1 prop ° s u e ld g0 to a Maha- 
the quarrel D. 1 s shown m the 

kali temple w i Coonoor road for 

sketch away f r °m the Qath That tem- 

the purpose of taking the place where 

*ho conversa- 

was 


gbusecunon case was ~-~ 0 
place on the night of 18-2-1968 

3. The villagers gathered n ® a f r und 
■scene where the dead bodies were ^ 
one Palanlyal identified the b 
those of two Harijans, Subban and , j 
who were brothers They will b 
od to for the sake of reference as u. 
an d D. 2 in this judgment 
4- The prosecution has given a ” 
•count of the motive for the occurr 
1970 Cri L J. 19. 


according to tne ^f^atesan who was 
tion took Place E-'w' in Bandhumi vil- 
returning to his h . t j, e deceased as 
lage, saw the party ot w 5 near 

well as the accused and ^ Th(?y were 

the culvert at about^ 8 g ^ ld no t notice any 

simply talking. P • w - » {irst , according 

temp,e 



290 In re. Hahali (Baaaknshnan J) 1970 Or! L. J„ 


and finally on the pressure of accused 

I D 1 accepted accused s suggestion. 
They proceeded from the culvert for a 
distance of about 1 1/2 mile and the break 
pressure tank was near the place which 
they reached by that time Then sudden 
ly accused 2 snatched the tiffin carrier 
from D 2 accused 3 caught hold of D 2 
and accused 1 and 2 pushed D 1 down. 
Accused 1 pressed him accused 2 tied 
his hands and legs with the mufflers of 
accused 2 and 3 Then accused 1 and 2 
pulled the muffler round the neck of D 1 
Vith a view to strangle him, D 1 faint- 
ed Then accused 1 and 2 tied the hands 
of D 2 behind the back with his muffler 
Then all the accused removed the cover 
ing slabs of the tank and threw both D 1 
and D 2 into the tank and closed it with 
the slabs They threatened P W 5 not 
to divulge what he had seen to anybody 
took him to the temple and made him to 
swear on oath to keep the matter secret 
The lid of the tiffin earner was thrown 
there and the chappals also were thrown 
nearby 

6 As to what the accused and P W 5 
dia thereafter there Is evidence The 
three accused came to the house of 
P \V 12 at about midnight told him that 
they had been to the cinema and wanted 
to sleep at his place They did so P W 

II Doraiswami deposes that the usual 
practice followed, was for P W 5 and 
accused 1 to 3 to sleep in the house of 
the uncle of P W 11 every night But 
they did not do so on the night of 18-2- 
1968 The above are the broad details as 
to the circumstantial evidence as well as 
the evidence of the approver for connect- 
ing the accused with a very heinous crime 
The accused pleaded not guilty to the oc- 
currence and did not examine any defence 
witnesses 

7 Leaving apart for a minute the evi 
dence of the approver P W 5 which we 
shall presently refer to in some more 
detail t?ie rest of the evidence which is 
circumstantial is not sufficient to bring 
home the guilt of the accused beyond 
reasonable doubt To begin with, the 
motive which arose out of a quarrel near 
the water tap between accused 1 and the 
deceased s sister-in law appeared to be a 
hardly sufficient for a scheme of murder 
Even in this quarrel near the water tap 
accused 2 is not a participant It is ac 
cu'ed 1 who Is said to have given a 
threat to do something to the family of 
P W 4 Accused 2 is not associated 
with the threat Accused 3 s name is not 
at all mentioned as one concerned in the 
motive 

8- Taking the association of the deceas- 
ed and the accused prior to the occur 
rence and at places proximate to the 
feene of occurrence leaving apart for a 
minute the evidence of the approver 


P W 5 P W 9 says that at 8 p m. he 
saw the accused in the company of the 
deceased and P W 5 at a culvert at 
the Coonoor road But this culvert is 

I 1/2 miles from the scene of occurrence, 
A reference to the sketch shows that a 
foot path leads for a considerable distan c e- 
from the culvert to the break pressure 
tank. It is significant P W 9 did no* notice 
any angry words exchanged between the 
two groups of people According to him 
they were merely standing and t alkin g. 
Regarding the incidents after the occur 
lence there is only inadequate evidence. 
According to P W 11 there is only in 
adequate evidence According to P W 

II it was the usual practice of the ac- 
cused and P W 5 to sleep in the house 
of one Thadi Karuppan the uncle of P W 
11 P W 11 is a small boy aged 10 years. 
He states that on the particular night 18- 
2-1963 accused and P W 5 did not come 
to Thadi Karuppan s house for sleep The 
evidence of P W 12 Is that the accused 
slept in his house giving the reason that 
they had gone to a cinema It is a per 
fectly plausible reason. It does not point 
to an inevitable inference that these- 
three persons participated in a murder 
m the meanwhile ( 

8-A Now we will take up the evidence 
of the approver P W 5 He is related 
to accused 1 and 3 being a first cousin. 
According to his evidence he was a passive 
spectator of the incidents near the break 
pressure tank when accused 1 2 and 3 
murdered the deceased He was arrest 
ed along with the other accused on the 
20th of February two days after the oc- 
currence He was kept fn the lode up 
Thereafter to the police he gave for the 
first time the present version of the oc- 
currence Then he was taken to the Sub- 
Magistrate Ootacamund and before the 
Sub-Magistrate also he gave the statement 
which was recorded under Section 164 
Cr P C on 13 3-1968 There also he has 
been given the broad details of the oc- 
currence in the manner he had given in 
Court No doubt there are certain con- 
tradictions between the earlier statements 
and the version of P W 5 m Court, to 
which we shall briefly refer to But the 
point to remember is that In all these 
statements he had completely exonerat 
ed himself from any blame and claimed 
to have been only a passive spectator 

9 The question which arises there- 
fore is whether in such circumstances 
P W 5 could be properly considered as 
an accomplice for the purpose of S 133 
of the Evidence Act The Section lays 
down that an accomplice shall be a com 
petent witness against an accused person 
and a conviction is not illegal merely 
because it proceeds upon the uncorro- 
borated testimony of an accomplice While- 
Section 133 of the Evidence Act lays- 
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down the above position of law, it has 
been long recognised that as a rule of 
prudence and caution, the testimony of 
an accomplice should be corroborated in 
material particulars for this purpose 
meaning evidence which will have rele- 
vancy both to the crime as well as to 
the criminal. This rule of prudence and 
caution is derived from the principle set 
out m illustration (b) to Section 114 of 
the Evidence Act, that Court may pre- 
sume that an accomplice is unworthy of 
credit unless he is corroborated in mate- 
nal particulars This presumption _ pre- 
supposes that the witness in question is 
an accomplice in the sense of one who 
has assisted the accused in the crime in 
some way so that he is "tarred with the 
same brush” as the other accused per- 
sons, though not to the same extent It 
is usual in such circumstances to rule out 
Icr the purpose of treatment as an ac- 
complice a person who totally exculpates 
himself. The further question that ari- 
ses is whether the same rule as to corro- 
boration that is required in the case of 
an accomplice who turns approver and 
gives evidence for the prosecution should 
he insisted upon in the rase of a person 
whose evidence discloses that he is not 
an accomplice at all In such cases, apart 
from the provision in Section 133 and the 
presumption in illustration (b) to S 114 
of the Evidence Act, prior decision have 
j sid down that the principle of caution 
and the requirement of corroboration on 
material particulars should also be appli- 
ed if the circumstantial evidence calls for 
it 


10. Thus in Vemi Reddy Satyanarayan 
v Hyderabad State, AIR 1956 SC 379 the 
concerned witness was P. W 14 who took 
no Part whatever in the commission of 
the offence or in any active or passive 
preparation for the same He was not a 
participis criminis After securing ms 
release from his temporary masters he 
went away with his father to his village. 
* not divulge the secret of the mur- 
er to anyone except his own father. The 
supreme Court observed that though he 
was not an accomplice the Court would 
tin i war *l corroboration on material psr- 
uculars as he was the only witness to the 
cnme and as it would be unsafe to hang 
2J* accused on his sole testimony unless 
fee Court was convinced that he was 
speaking the truth. 

n] 1 ;, In Hafijuddi v. The Emperor 38 
Cal WH 777 — (AIR 1934 Cal 678) it is 

observed 


S° f ar as the statutory provisions are 
tl ( l nc ®r ne d, there is nothing in law to ,]us- 
th e proposition that evidence of a 
itness, who happens to be cognisant of 
irn C ?? e > or who made no attempt to pre- 
®nt it, or who did not disclose its com- 
eiission should only be relied upon to the 


same extent as that of an accomplice. The 
real question in such a case is the degree 
of credit to be attached to the testimony 
of such a witness, and that depends on 
all the facts and circumstances of the par- 
ticular case.” 


12. In the present case P. W. 5 had 
been made to go through all the formali- 
ties of grant of pardon, before he was 
called on to give evidence as an approver. 
It is a mystery to us why all these forma- 
lities were adopted in his case, even 
though from the very beginning he has 
not implicated himself in any manner in 
the occurrence and claimed to be only a 
direct eye witness There is a further 
evidence that he along with Accused 1 
assisted other people in carrying the dead 
bodies to a safe place after they were 
discovered in the tank on 19-2-1968. It 
is only after he was arrested along with 
the other accused, and taken to the police 
lock up and kept there for sometime 
that he came with the version of his 
having been an eye witness The ver- 
sion itself was given on the 20th two 
days after the occurrence The belated 
appearance of his testimony will be a 
strong circumstance which will require 
independent corroboration of his testi- 
mony Secondly there are several in- 
trinsic improbabilities and suspicious fea- 
tures in what he has deposed All the 
three accused are young people ineir 
ages ranging between 18 and 20 The two 
deceased also are 19 and 17 years of age. 
P W 5 wants us to believe that without 
anv struggle or resistance D 1 and JJ ^ 
allowed themselves to be tied up by three 
ether young men and then hurled in 
the break pressure tank These young 
Harijans would have strong y resis^ 
and inflicted some miuries on the bodies 
of their assailants atleast nail marks 
the like, in the ordinary circumstances But 

D 1 Sh vhvD2 n should e nofhaJ?e shouted 
reason why D. I s p w 5 mention- 
In the Sessions Court P ™ ^ * to 

ed that accused . 1 and 12^ W 5 
strangle D. 1. But to mep bout this 
did not mention anything ^ po]ice 
attempt to strangle V j became 

P W . 5.did not nmntmn *at 

unconscious In ^^ unconscious and 
said that D 1. became are £eve - 

therefore did not sho manner 

sswsr-sssAf 
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The learned Sessions Judge was of the 
opinion that these are not material dis 
crepancies We are unable to agree Con- 
sidering the fact that we are required to 
accept the evidence of P W 5 that two 
apparently healthy young men allowed 
themselves to be tied and thrown into 
the tank without any struggle or protest by 
three otner young men these discrepancies 
in the evidence of P W 5 assume signi- 
ficance Along with this we should take 
into account the fact that though P W 5 
did not inculpate himself to all intents 
and purposes he was treated as an ap- 
prover Pardon was given to him and he 
was kept under arrest throughout even 
during the tune of his giving evidence 
He was therefore acting under strong 
p-essure to give evidence according to 
a particular pattern. Further the oc- 
currence took place on the night of the 
18th. From the morning of 19th P W 5 
was present along with the other villa 
gers It was not till the 20th two days 
later that he came forward with the 
present version These are circumstances 
which are very strong infirmitive features 
in his testimony It is therefore necessary 
to look for Independent corroboration, 
both as to the crime and criminal before 
v/e could accept his testimony for con 
victing the accused We have referred to 
the circumstantial evidence m the ear 
lier part of the judgment and expressed 
our conclusion that they are not sufficient 
to connect the accused with the crime 
There was also evidence about the re- 
covery of some items of property of the 
deceased persons on the Information sup- 
plied by P W 5 This evidence about 
the place wherefrom M Os 11 and 12 
were recovered places where the tiffin 
earner and cnappals worn by one of the 
deceased were recovered on the informa- 
tion furnished by P W 5 would amount 
to an awareness on the part of P W 5 
of the places where these articles were 
concealed or thrown But they cannot 
provide circumstantial evidence for con 
necting the particular accused with the 
particular offence with which they are 
charged The requirements of prudence 
and caution make it necessary for the pro 
secution to supply such evidence m this 
case This has not been done 

13 For the aforesaid reasons we are 
of the opinion that the evidence of the 
approver P W 5 is not m itself reliable 
and safe to be acted upon, that it require 
material corroboration both as regards 
the crime and the criminal but the rest 
of the evidence does not afford such 
corroboration 

14 We therefore find the accused not 
guilty and acquit them and direct them 
to be set at liberty 

Accused acquitted 


1970 Cn L J 292 (Vo! 76 C N 64) 
(Ml SORE HIGH COURT) 
NARAYANA PAI J 

Annegowda and others Petitioners v 
State of Mysore Respondent 

Criminal Bevn Petn. No 399 of 1965 
D/ 28 7-1966 

Criminal P C (1898), Ss 112 118 119 
and 117 — Issue of notice under S 112 
on information bv police < — Order under 
S 118 not possible on information — 1 
Magistrate must discharge notice — Magis- 
trate calling fresh information from police 
and issuing second notice — Illegal 

If after issue of a notice under S 112 
on receipt of a information from police 
under S 107 the Magistrate entertains 
an opinion that a positive order under 
S 118 is not possible on the information 
already lodged he must discharge the 
notice under S 119 he cannot call upon 
the police to file further particulars or 
ledge fresh information with him so as 
to enable him to issue second notice under 
S 112 on the basis of such additional or 
further information 

(Para 4) 

The scheme of the Code is complete 
and excludes the possibility of an argu- 
ment that there is no difference in sub 
stance between the Police furnishing the 
Magistrate with information and the 
Magistrate calling for information from 
the Police The initiative is necessarily 
left in the hands of the Police by the 
Code because primarily it is their duty 
to maintain law and order It is unneces- 
sary for the Magistrate to call upon the 
Police to lodge information with him, 
because if upon information lodged under 
S 107 he feels the necessity for further 
information, he can do that by calling 
upon the parties to adduce further evi 
dence before him in the course of en 
quiry under Section 117 

(Para 3) 

A C Nanjappa for Petitioners G Day- 
ananda for State Public Prosecutor for 
Respondent 

ORDER The Ex-Officio Magistrate at 
Chihmagalur issued a notice dated 20 6- 
1964 to the petitioners under S 112 CrL 
P C calling upon them to show cause 
why they should not be ordered to exe- 
cute a bond for Rs 500/ with one surety 
each for a like sum of Rs 500/- for a 
period of one year to keep the peace 
The said notice was issued by the Magis- 
trate on receipt of a report from the 
Police On receipt of the notice the peti- 
tioners appeared before the Magistrate 
and contended that the information dis 
closed was inefficient to take any action 
under Section 112 and connected Sections 
and that the Magistrate should discharge 
the notice Thereupon the Magistrate calf 
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ed upon the Police to furnish furher parti- 
culars, on receipt of which he issued a 
second notice, also purporting to be under 
Section 112, Crl. P. C. on 18-12-1965. 


2. The petitioners, contending that the 
said procedure was irregular or illegal, 
moved the Sessions Judge at Chickmaga- 
lur to report the matter to the High Court 
for action under Sections 435 and 439 
Crl P. C The Sessions Judge thought 
that the second notice was or may be 
regarded as in the nature of an 
amendment of the previous notice and 
that the Magistrate had same powers of 
amendment in regard to notice as a Cri- 
minal Court has with reference to actual 
charges The other points considered by 
him bear on the merits of the case, partly 
relating to the nature of the information 
on the basis of which notices were issued 
aud partly relating to the length of the 
Period fixed for the bond under the 
second notice amounting to an extension 
of the original period. He found no sub- 
stance in either of them and declined to 
report the matter to the High Court The 
Petitioners have therefore approached the 
High Court. 


^ 3. That the Magistrate took action on 
receiving the information from the Police 
under Section 107, Crl P. C admits of 
doubt Acting on the said informa- 
uon, he did issue a notice under S 112 
P C. Having done so and the 
Parties having appeared before him, it 
v ^ as his duty to hold an enquiry as requir- 
ed by Section 117 to proceed further in 
the matter. It is not disputed that the 
Petitioners served with notices having ap- 
Peared there was a reading out 
uotice m the eye of the law which was 
the starting point of the enquiry. The 
n't? s * a £ e contemplated by the Code is 
eitner to make the original order absolute 
under Section 118 if he is satisfied that 
the execution of the bond is necessary 
ur maintenance of peace or to discharge 
6 notice under Section 119 if he is not 
satisfied. There is not any provision 
e Eroup of sections dealing with this 
wlc lC hailing the Magistrate to act other- 
fh^luan on information received from 
we Police Section 117 relating to the 
+ duiry , however, enables the Magistrate 
„ further evidence if he thinks it 
c^ary. The scheme therefore is 
mpi e t e and excludes the possibility of 
: ‘ argument that there is no difference 
.^stance between the Police furrusn- 
tho , Magistrate with information ana 
, Magistrate calling for information 
the Police The initiative is neces- 
left m the hands of the Police by 
rin< . oc fo because primarily it is their 
to maintain law and order. It 1$ 
^necessary for the Magistrate to call 
the Police to lodge information 
to him, because if upon information 


lodged under S 107 he feels the neces- 
sity for further information, he can do 
that by calling upon the parties to adduce’ 
further evidence before him in the course 
of enquiry under Section 117. 


4. I find therefore no basis in any of 
the relevant provisions of the Code of 
Criminal Procedure for the action taken 
by the Magistrate in this case in calling 
upon the Police to file further particulars 
or lodge fresh information with him and 
for the issue of a second notice by him 
on the basis of such additional or fur- 
ther information. The legal effect of his 
having done so is that on hearing the 
petitioners pursuant to the first notice, 
he did entertain the opinion that a posi- 
tive order under Section 118, Crl P C 
was not possible on the information al- 
ready lodged, on the basis of which the 
first notice had been issued Once he 
came to entertain such an opinion, the 
clear mandate of the law is that he should 
have discharged the notice under S. 119 
of the Code. 


5. There is therefore no alternative 
but to interfere in revision and set aside 
both the notices issued by the Magis- 
trate, the first on the basis of his own 
opinion that it was not possible to act 
UDon it without further information, and 
the second on the ground that the Code 
does not empower him to issue it 1 
order accordingly „ . 


1970 CRI. L. J- 293 (Vol. 76 C. N. 65) 
(MYSORE HIGH COURT) 
AHMED ALI KHAN J 
Narasappa. Accused, Petitioner v State 
E Mysore, Complainant, Respondent 

Criminal Revn. Petn. No 173 of 19G8 , 
I- 15 - 11-1968 against judgment ot o 
aichur, D /- 31-1-1968. 

Essential Commodities Act d955). Sec- 
on 7 - Mysore Food Grains riVlKile- 
ile) Dealers Licensing Order (1964) S 
one 3 2 (e) — Wholesale dealer — 

There must he continuity m 

ition of person carrying on bxmnes s 
nr chase, sale or storage — Order ot con 
Sn cannot he based under r S . 3 for 
ngle casual solitary transaction 
■ansportation of food grains. 

The definition contained in • dause ‘. (e) of 
2 of the Mysore Food GnuaJJceasi * 
rder (1964) makes it clear that a y 
ile dealer is a Person who e ^ c or sto - 
4f in business of P^Jfb^ess enri- 
ige for sale The . , grades m 
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ages a continuity w the transaction Con 
sequently unless a continuity in transac- 
tion is proved by the prosecution, no 
order of conviction can be based under 
Section 3 of the order A single casual 
or solitary transaction of transportation of 
food grains above the prescribed quantity 
■would not amount to a business so as to 
warrant conviction under Section 7 of the 
Essential Commodities Act (1955) 1965 (2) 
Mys LJ 79 & AIR 1964 SC 1533 Rel on. 

(Paras 6 8) 

Cases Referred Chronological Paras 
(1966) 1966 2 Mys LJ 79 = 1966-7 
Law Rep 252, Shmallabh v 
State of Mj sore 8 

(1964) AIR 1964 SC 1533 (V 51) = 

1964 (2) Cn LJ 465 Manipur 
Administration v Nila Chandra 
Singh 7 8 

N Santhosh Hegde for K Jagannatha 
Shetty for Petitioner G M Rego for 
State Public Prosecutor for Respondent 
ORDER The petitioner along wnth one 
C Hanumanthappa was convicted by the 
First Class Magistrate Smdhnoor under 
Section 7 of the Essential Commodities 
Act for the contravention of Clause 3 of 
the Mysore Food Grains (Wholesale) 
Dealers Licensing Order 1964, and each of 
them were sentenced to pay a fine of 
Ks 200/ and m default to undergo simple 
imprisonment for one month 

2. In an appeal, the Sessions Judge 
Kaichur allowed the appeal of Hanuman- 
thappa and acquitted him, but he dis- 
missed the appeal filed by the petitioner 
and confirmed the decision of the Magis- 
trate in this regard by his order dated 
31st January 1963 passed in Criminal Ap- 
peal No 49/6 of 1967 on the file of his 
court It is against that order of the 
Sessions Judge that the petitioner has 
preferred this revision petition. 

3 The facts of the case briefly stated, 
are that on 4th May 1967 the petitioner 
ard one Hanumanthappa were found 
transporting 75 bags of jawar in lorry 
No MYR 3537 and that they had no 
valid licence with them as required by 
law The petitioner was convicted by 
the trying Magistrate and his conviction 
was upheld by the Sessions Judge as men 
ttoned above 

4 Mr Hegde the learned counsel for 
the petitioner argued that both the courts 
below have based the conviction solely 
on the explanation to clause (e) of Sec 
tion 2 of Mysore Food Grains (Wholesale) 
Dealers Licensing Order 1964 but did 
■pat record any finding vith regard to 
the continuity of the transaction as 
required by law His grievance was that 
*be courts below were wrong in proceed- 
ing mainly on the explanation to clause 
(e) of Section 2 of the Order and convict- 
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mg the petitioner under Section 3 of the 
said Order 

5 There appears to be substance in 
the argument Section 3 of the Mysore 
Food Grains (Wholesale) Dealers Licens 
ing Order 1964 (which will be referred 
to as 'the order ) reads 

"3 Licensing of wholesale Dealers — 
No person shall carry on business as 
wholesale dealer except under and m ac 
cordance with the terms and conditions 
of a licence Issued in this behalf by the 
licensing authority 

Clause (e) of Section 2 of the Order deh 
nes that 

Wholesale dealer 1 means a person en 
gaged in the business of purchase sale 
or storage for sale of any one of the 
foodgrains in quantity of ten quintals or 
more at any one time or in quantity of 
twenty five quintals or more of all 
foodgrains taken together but does not 
include the Food Corporation of India, or 
a person who — 

The remaining portion of clause (e) is 
not relevant for our purpose 

6 Reading the definition contained in 
clause (e) it is clear that a wholesale 
dealer is a person who engages himself 
in the business of purchase sale or stor 
age for sale So the word Business 
envisages a person who ordinarily trades 
in that commodity m other words there 
should be a continuity in the transac- 
tions 

7 The Supreme Court in Manipur 
Administration v Nila Chandra Singh. 
AIR 1964 SC 1533 interpreting the Mani- 
pur Foodgrains Dealers Licensing Order 
(1953) containing substantially similar 
provision, observed as follows: 

The definition in CL 2 (a) shows that 
before a person can be said to be a dealer 
it must be shown that he carries on busi- 
ness of purchase or sale or storage for 
sale of any of the commodities specified 
in the Schedule and that the sale must 
be in quantity of 100 mds or more at 
any one time The requirement is not 
that the person should merely selL pur 
chase or store the foodgrains in question, 
but that he must be carrying on the busi 
ness of such purchase sale or storage, 
and the concept of business in the con 
text must necessarily postulate continuity 
cl transactions It is not a single casual 
or solitary transaction of sale purchase or 
storage that would make a person a 
dealer If this element of continuity B 
ignored it would be rendering the use 
of the word business redundant and 
meaningless ” 

8 Now in the instant case both the 
trying Magistrate and also the Sessions 
Judge proceeded on the basis of presum- 
ption contained in the explanation to Sec- 
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dent that any person who stores food- 
•grains more than ten quintals will not 
only be held to be a ’Wholesale Dealer’ 
but also would be presumed to be carry- 
ing on. business as a Wholesale Dealer. 
That being the case, according to the 
Mysore Foodgrains (Wholesale) Dealers' 
licensing Order, the presumption is that 
the said person is carrying on business 
as a wholesale dealer, and it is for him 
to rebut that presumption. In the instant 
case, the accused persons have been found 
in possession of more than ten quintals of 
foodgrains. Therefore, it will be presum- 
ed that they store the foodgrains for 
carrying on business as "Wholesale 
Dealers” and it is for them to rebut that 
presumption, and it is not for the pro- 
secution to prove of their being whole- 
sale dealers.” 

Evidently the learned Sessions Judge mis- 
conceived the provision of the relevant 
law. No conviction can be based unless 
a finding is recorded to the effect that 
the petitioner was a wholesale dealer as 
defined in Clause (e) to Section 2 of the 
Order, and the Wholesale Dealer as defin- 
ed in that clause means a person who is 
engaged in the business of purchase, sale 
or storage for sale. Before conviction 
could be ordered, the prosecution will 
have to establish that the petitioner was 
engaged in business In other words un- 
less continuity in transaction is proved 
by the prosecution, no order of convic- 
tion can be made under Section 3 of the 
■ Order. That was the principle enunciat- 
ed in the decision of the Supreme Court 
in Manipur Administration’s case, AIR 
1964 SC 1533 which was followed by this 
•court in Sri Vallabhai v. State of Mysore, 
1966 (2) Mys LJ 79. The instant case is 
fully covered by decisions referred to 
above. 

. 3- Following the principle laid down 
m those decisions, I hold that the order 
passed by the Sessions Judge is liable to 
aside, and the conviction of the 
psutioner under Section 7 of the Essen- 
hal Commodities Act for the contraven- 
hon of Section 3 of the Mysore Food 
Grams (Wholesale) Dealers Licensing 
Urder, 1964 cannot be sustained. 

10. This revision petition is allowed. 
and_ the conviction and sentence passed 
•against the petitioner is set aside and the 
^petitioner is acquitted. 

Petition allowed 


M. SANTHOSH. JJ. 

Ivl/’s. New India Corporation, Petitioners 
v. The Director, Enforcement Directorate, 
Government of India and another. Res- 
pondents. 

Writ Petns Nos. 1489 to 1492 of 1966, 
D/- 17-1-1969. 

Foreign Exchange Regulation Act (1947), 
Ss. 23 (1), 23 (3) Proviso and 23-D (1) — 
Scope — Section 23 (1) does not provide 
for two procedures — Opportunity con- 
templated by Proviso to S. 23 (3) can also 
be afforded in course of adjudication 
under Section 23-D (1). 

In every case of a contravention of 
any of the provisions of statute mention- 
ed in S. 23 (1) of the Act, the first step 
that the Director oi Enforcement is 
required by the statute to take is to insti- 
tute adjudication proceedings He is em- 
powered or authorised by the statute to 
make a complaint to the Magistrate only 
if he considers that a more severe penal- 
ty than he can impose is called for, and 
such an opinion he can entertain accord- 
ing to the express provision contained in 
the statute, only when the stage in the 
adjudication proceedings referred to in 
the proviso to Section 23-D (1) is reach- 
ed. The fact that the proviso to Sec- 
tion 23 (3) provides for a further safe- 
guard before a complaint is made does 
not mean that the said safeguard dis- 
penses with the safeguard of an initial 
adjudication provided under S 23-D (1). 
Indeed, the opportunity contemplated by 
the proviso to S. 23 (3) need not neces- 
sarily be afforded by means of the issue 
of a notice, but can also be afforded in 
the course of an adjudication under Sec- 
tion 23-D (1). Section 23 (1) by itself 
does not provide for two procedures. The 
said sub-section does not provide for a 
minimum sentence in the case of an 

adjudication by the Director while pro- 
viding for a maximum sentence in the 
case of a prosecution before a Magistrate. 
That section merely formulates and im- 
poses penalties in respect of offences 
mentioned therein. AIR 1962 SC 1764 & 
AIR 1966 SC 1206, Foil. 

(Paras 12 & 13) 
Cases Referred: Chronological Paras 

(1966) AIR 1966 SC 1206 (V 53) = 

1966 Cri LJ 946, Union of India 
v. Sukumar Pyne 5, 13 

(1962) AIR 1962 SC 1764 (V 49) = 

(1963) 2 SCR 297, Shanti Prasad 
Jain v. Director of Enforce- 
ment 5. 11, 13 

(1952) AIR 1952 SC 75 (V 39) = 

1952 SCR 284, State of W. B. 
v. Ansar Ali 7. 11 
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D R Venkatesh Iyer for Petitioners 
B S Keshav a Iyengar for Respondents 

NARAYANA PAI J Messrs New India 
Corporation named as the petitioner in 
these four Writs Petitions appears to be 
the trade name or the name and style 
unde 7- which the deponent of the affidavit 
V V Iyer is trading According to the 
affidavit except for some period between 
1954 and 1958 during which there were 
others trading with him in partnership 
for the rest of the period he was trading 
alone as sole proprietor of the trade and 
business 

2 These four writ petitions are 
occasioned by the four notices served on 
the petitioners by the Director of Enforce 
ment Directorate Ministry of Defence 
Government of India calling upon the 
petitioner to show cause, why adjudica- 
tion proceedings as contemplated by Sec- 
tion 23-D of the Foreign Exchange Regu 
lation Act 1947 should not he mstitut 
td against him for or in respect of four 
alleged contraventions by him of specifi 
ed provisions of said Act Sections 4 (1) 
5 (1) (a) 5 (1) (d) and 9 The petitioner 
has presented these petitions almost im- 
mediately after the service of the said 
notices and he prays in each case for the 
issue of a writ of prohibition prohibit- 
ing the Director of Enforcement implead 
ed as the 1st responder t from initiating 
adjudication proceedings against him 

3 In support of the prayer the prin- 
cipal contention raised is that Sections 23 
and 23 D of the Foreign Exchange Regu 
lation Act are invalid as being violative 
of Article 14 of the Constitution It is 
on this basis that it is contended that the 
pioposed adjudication should not there- 
fore be permitted to be even initiated 
As the validity of the statute itself is 
questioned the Union of India has been 
impleaded as the 2nd respondent 

4 So far as the merits of the case 
Surfed 1 rn tfre several nofices are concern- 
ed nothing is stated except that the al 
leged contraventions are said to have 
taken place several years ago and that 
to ask the petitioner to search for papers 
re] atm g to few of the several transactions 
he had entered into years ago would in 
effect result in extreme harassment to 
the petitioner 

5 In the common counter affidavit 
filed on behalf of the respondents it is 
stated that the plea of invalidity of Sec 
tions 23 and 23-D of the Act raised by 
the petitioner is no longer available the 
Supreme Court having upheld their vali- 
dity in the case reported in Shanti Pra 
sad Jamv Director of Enforcement AIR 
1962 SC 1764 reiterated by the subse 
quent decision of the Supreme Court in 
the Union of India v Sukumar Pyne 
AIR 1966 SC 1206 Regarding the plea 
of alleged harassment it is stated in the 
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counter affidavit that in the circumstances 
such a plea is not available and that in 
any event the Directorate will furnish 
the petitioner with whatever clarification 
he may require to enable him to defend 
himself in the adjudication proceedings. 

G The onlv question for consideration 
is the alleged invalidity of the Sections 
23 and 23D of the Foreign Exchange 
Regulation Act 

7 Briefly stated the case of the peti 
tioner is that the impugned sections pro- 
vide for two different procedures t* 
punish the alleged contraventions of the 
provisions of the statute — one under 
the normal Code of Criminal Procedure 
and the other by way of adjudication by 
the Director of Enforcement m accord- 
ance with the special rules prescribed 
therefor that the Director of Enforce- 
ment is the common authority both for 
the purpose of initiating adjudication pro- 
ceedings under Section 23 D and regular 
prosecution pursuant to sub section (3) of 
Section 23 and that the statute is utter- 
ly devoid of any guidance to the Direc- 
tor in the matter of making a choice be 
tw'een the two proceedings This situation, 
according to the argument on behalf of 
the petitioner is one which comes direct- 
ly within the principles stated by the 
Supreme Court m the case of the State 
of West Bengal v Ansar All AIR 19S£ 
SC 75 

8 Portions of Section 23 which are 
relevant to the argument are- 

1 23 (1) If any person contravenes the 
provision of S 4 S 5 Section 9 Sec- 
tion 10 sub-section (2) of Section 12. 
Section 17 Section 18 A or Section 18-B 
or of any rule direction or order made 
thereunder he shall — 

a) be liable to such penalty not exceed- 
ing three times the value of the foreign, 
exchange in respect of which the con 
iizvenuon has iaken place or five tho- 
usand rupees whichever is more as may 
be adjudged by the Director of Enforce- 
ment in the manner hereinafter provided; 
or 

b) upon conviction by a court be puni- 
shable with imprisonment for a terra 
which may extend to two years, or with 
fine or with both 

xx xx xx 

XX XX XX 

23 (3) No court shall take cognisanc e — 
a) of any offence punishable under sub- 
section (1) except upon complaint in writ- 
ing made by the Director of Enforcement 

XX XX XX 

XX XX XX 

Provided that where any such offence 
in the contravention of any of the pro- 
visions of this Act or any rule direction 
or order made thereunder which prohibits 
the doing of an act without permission. 
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no such complaint shall be made unless 
the person accused oi the offence has 
been given an opportunity of showing 
that he had such permission. 

Section 23-D (1) which is relevant to the 
argument reads* 

"23-D (1) For the purpose of adjudg- 
ing under clause (a) of sub-section (1) of 
section 23 whether any person has com- 
mitted a contravention the Director of 
Enforcement shall hold an inquiry in 
the prescribed manner after giving that 
person a reasonable opportunity of being 
heard and if, on such enquiry, he is satisfi- 
ed that the person has committed the con- 
travention, he may impose such penalty 
as thinks ht in accordance with the pro- 
visions of the said Section 23: 

Provided that if, at any stage of the 
the enquiry the Director of Enforcement 
is of the opinion that having regard to 
the circumstances of the case, the penalty 
which he is empowered to impose would 
not be adequate, he shall, instead of 
imposing any penalty himself, make a 
complaint in writing to the court” 

9. The manner m which adiudication 
proceedings under Section 23-D should 
be held is prescribed under what are call- 
ed the Adjudication Proceeding and Ap- 
peal Rules, 1957 Among other things the 
rules provide that in taking evidence the 
Director is not bound to observe the pro- 
visions of the Indian Evidence Act The 
rules provide for regulation of procedure 
of the Appellate Board constituted under 
Section 23-E. They conclude with sav- 
ings to the effect — 

"Rule 12 Savings — Nothing m these 
rules shall be considered as preventing 
the Director from making a complaint in 
writing to the court under the proviso 
to sub-section (1) of Section 23-D of the 
Act instead of imposing any penalty him- 
self ” 

10. The argument, is, first, that sub- 
section (1) of Section 23 itself enables 
recourse being had to one of the two 
different procedures; second, that the 
choice between two has to be made at 
the verv inception when the Director of 
Enforcement considers that there is a 
contravention of any of the provisions of 
the statute mentioned in sub-section (1) 
of section 23, calling for action being 
taken, third that a complaint by the 
Director of Enforcement under clause (a) 
of sub-section (3) of Section 23 is quite 
different from a complaint which he may 
make under the proviso to sub-section (1) 
of Section 23-D, and that that the two 
are different is obvious from the fact 
that a complaint under Section 23 (3) (a) 
has in certain cases necessarily to be 
preceded by the previous opportunity 
mentioned in the proviso to section 23 (3) 

11. We may at once state that it is 
not the contention that if section 23-D 


(1) alone is taken into account, there is 
anything m it to' render it invalid as be- 
ing violative of Article 14 of the Consti- 
tution Indeed, no such contention can 
at all be raised in view of the express 
decision of the Supreme Court in the case 
of Shanti Prasad Jain, AIR 1962 SC 1764 
In paragraph 7 of the judgment which 
occurs at page 1768 of the report, their 
Lordships state: 


"It is not disputed by the appellant 
that the subject matter of the legislation 
viz , Foreign Exchange, has features and 
problems peculiarly its own, and that it 
forms a class in itself A law which pres- 
cribes a special procedure for investiga- 
tion of breaches of foreign exchange regu- 
lations will therefore be not hit by Arti- 
cle 14 as it is based on a classification 
which has a just and reasonable relation 
to the object of the legislation The 
vires of Section 23 (1) (a) is according- 
ly not open to attack on the ground that 
it is governed by a procedure different 
from that prescribed by the Code of Cri- 
minal Procedure That indeed is not 
controverted by the appellant That be- 
ing so, does it make any difference in the 
legal position that Section 23-D provides 
for transfer by the Director of Enforce- 
ment of cases which he can try, to the 
court’ We’ have not here, as m 1952 
SCR 284 = AIR 1952 SC 75 a law, which 
confers on an ‘officer an absolute discre- 
tion to send a case for trial either to a 
court or to a Magistrate empowered to 
try cases under a special procedure Sec- 
tion 23-D confers authority on the very 
officer who has power to try and dispose 
of a case to send it on for trial to a court 
and that too only when he considers that 
a more severe punishment than what he 
I authorised to impose, should be award- 
ed In a Judicial system, in which there 
f, a hierarchy of courts of tribunals, 
presided over by Magistrates or officers 
belonging to different classes, and ther^ 
is a devolution of - powers among them 
graded according to their class, 3 prem 
Ion such as Section 23-D is necessaryfor 
proper administration of justice. Wh 
on the one hand a serious offence shorn 
not °o without being adequately punish- 
ed by reason of cognisance, thereof hav- 

fjTcr been taken by an inferior authonty. 
the accused should on the o( her 
have m such cases the bene fit * 
by superior court 1h at is th^ P^^, 

SSKcfffaerwMchMagtraUS 

Povvered Se to° n send the case 

District Magistrate Consider that a 

Magistrate, when they c 

more severe punishment than they ^ 
inflict is called for in our ^ En . 
power conferred on trans- 

forcement under Section u n 
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ier cases to a court is not unguided or 
•arbitrary and does not otfend article 14 
and Section 23 (1) (a) cannot be assailed 
as unconstitutional’ 

This paragraph, Mr Venkatesh Iyer for 
the Petitioner says confines its attention 
to the position as under Section 23 D In 
the situation contemplated by Section 
23-D he concedes as he has to the pro- 
viso to the sub section (1) thereof con 
tains the clearest guidance to the Direc- 
tor of Enforcement m making the choice 
between continuing his adjudication pro 
ceedings to their conclusion or sending 
the case to a Magistrate by means of a 
complaint The distinction however 
which he wants to make is that the com- 
plaint referred to in the proviso to Sec- 
tion 23D (I) is quite different from the 
complaint under the proviso to Section 
23 (3) (a) 

12 It seems to us that even this argu 
ment has been made unavailable by the 
same ruling of the Supreme Court In 
the immediately preceding paragraph 6 
of the came page 1768 their Lordships 
observe' 

'It will be seen that wnen there is a 
contravention of section 4 fl) action with 
respect to it is to be taken in the first 
instance by the Director of Enforcement 
He may either adjudge the matter him 
self in accordance with Section 23 fl) 
(a) or he may send it on to a court If 
he considers that a more severe penalty 
then he can impose is called for ’ 

This observation in our opinion, clearly 
'means that in every case the first step 
that the Director of Enforcement is 
required by the statute to take Is to 
institute adjudication proceedings He Is 
empowered or authorised by the statute 
to make a complaint to the Magistrate 
functioning under the Code of Criminal 
Procedure only If he considers that a 
^ T10re i i sev ere penalty than he can impose 
is called for and such an opinion he can 
entertain according to the express provi 
sion contained m the statute only when 
the stage In the adjudication proceedings 
referred to in the proviso to Sec. 23 D 
(1) is reached. If the only officer on 
a complaint by whom alone a criminal 
court can take cognizance of an offence 
punishable under Sub sec (l) of s 23 
is the Director of Enforcement and if the 
said officer Is empowered to make such 
a complaint only if he considers that his 
own r»wers of punishment are inade 
quate to meet the situation or the gravity 
cf the offence and the statute makes pro- 
vision for the manner in which he can 
ccme to entertain such an opinion, then, 
there can be no doubt whatever that the 
first step which the Director of Enforce- 
ment is required by the statute to take 
is to institute adjudication proceedings 
under Section 23 D The fact that the 


1970 On L J 


proviso to Section 23 (3) provides for a 
further safeguard before a complaint is 
made does not mean that the said safe- 
guard dispenses with the safeguard of an 
initial adjudication provided under S 23D 
(1) Indeed the opportunity contem- 
plated by the proviso to Section 23 (3) 
need not necessarily be afforded by means 
of the issue of a notice but can also be 
afforded in the course of an adjudication 
under Section 23-D (1) 

13 It is also not correct in our opi 
nion to say that Section 23 (1) by itself] 
provides for two procedures That sec 
tion merely formulates and imposes penal- 
ties m respect of offences mentioned 
therein- In other words the contraven- 
tions of sections specified therein are 
made punishable offence by it That 
the said sub section does not provide for 
a minimum sentence in the case of an 
adjudication by the Director while pro 
viding for a maximum sentence m the 
case of a prosecution before a magistrate 
Is the view expressed by the Supreme 
Court m the subsequent case of Durga 
Prasad (Sukumar Pyne)’ AIR 1966 
SC 1206 at p 1209 The said case 
followed and applied the previous dec! 
sion in the case of Shanti Prasad Jain. 
AIR 1962 SC 1764 

14 We are therefore of the opinion 
that the contentions now raised by the 
petitioner are fully concluded against him 
by the said two rulings of the Supreme 
Court 

15 All the four writ petitions are 
therefore dismissed 

16 The petitioner will pay the costs 
of the respondents one set which we fix 
at a lump sum of Rs 200/ 

petitions dismissed 
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Puma Chandra Panda and others Peti 
tione^-s v Ganeswar Panda, Opposite 
Party 

Criminal Revn. No 137 of 1967 D/ 
28 8-1969 from order of AddL S J Puri. 
D/- 20-1-1967 

(A) Evidence Act (1872) S 5 — Interest 
ed witnesses — Credibility 

Interestedness of witnesses even if pro 
ved will not justify rejection of their 
evidence in toto though it may neces 
sitate scanning their evidence more care- 
fully and with caution 

(Para 4) 

(B) Penal Code (1860) S 447 — Con- 
\ ic tion under — Essentials — ■ Absence oi 

KM/KM/F238/69/DRR/M 
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finding as regards intent under S. 441 — 
Effect. 

Every trespass by itself is not crimi- 
nal To constitute criminal trespass, the 
prosecution has to prove and the Court 
has to give a finding on the evidence that 
the trespass was committed with one of 
the intents enumerated in Section 441 
I P C. The trial court while convicting 
an accused for an offence under S 447 

I. P. C. must apply its mind to this as- 
pect and come to a specific finding as to 
whether the accused committed trespass, 
and if so. if it was with one of the 
requisite intents. (Para 6) 

In the absence of any such finding, the 
conviction under section 447 I. P. C. can- 
not be sustained simply because some 
assault was committed on the complain- 
ants (Para 6) 

R C. Patnaik. for Petitioners; N. K. 
Mukherjee. for Opposite Party 

ORDER: Each of the four petitioners 
has been convicted u/ss 447 and 323 I P C. 
and sentenced to fine of Rs. 30/- and 
Rs 40/- respectively, and in default, to 
undergo S I. for fifteen days on each 
count 

2. Petitioners nos 1 and 2 are sons of 
petitioner no 4 and petitioner no 3 is 
their cousin According to the compla- 
inant (P. W. 2), on 28-3-64, petitioner 
no 1 entered his bar! which is plot no 
933 and was about to climb and pluck 
cocoanuts from his tree. On protest, him- 
self and his cousin (P. W. 5) were assault- 
ed by all the petitioners P. Ws. 2 and 
5 were treated by the doctor in Nima- 
para for some days, thereafter they came 
to Puri where they received further 
treatment and then filed the complaint 
petition Petitioners, in defence, deny 
the occurrence and allege that out of 
existing enmity P. W. 2 has filed a false 
case against them and other P. Ws. have 
falsely deposed. The courts below ac- 
cepting the testimony of the P._ Ws con- 
victed and sentenced the petitioners, as 
stated above 

3. The convictions are assailed mainly 
on two grounds. Firstly, it is contended 
that the courts below erred in placing 
reliance on the testimony of _P Ws 3 
and 4 in spite of proof of their interested- 
ness Secondly, it is contended that the 
conviction u/s 447 I P. C is bad in law In 
the absence of a finding that all or any of 
the petitioners committed criminal tres- 
pass 

4. It has no doubt been elicited during 
cross-examination of P. Ws. 3 and 4 
that the former’s father has filed an 
O T. R case against petitioner no 2 mid 
petitioner no. 4 has filed a case against 
the father of P W. 4. Both the courts 
below have noticed these facts, while 


considering the evidence. These P. Ws. 
who claim to have witnessed the occur- 
rence have deposed about different peti- 
tioners committing assault. Merely 
because each of them may have some 
bias against individual accused, it will not 
iustify rejection of their evdence as they 
have no ostensible reason for deposing 
against the others Further, mterested- 
ness, even if proved, will not justify re- 
jection of their evidence in toto, though 
it may necessitate scanning their evidence 
more carefully and with caution In the 
present case, these two P. Ws. have cor- 
roborated P. Ws 2 and 5, the victims of 
the assault. The Courts below have ac- 
cepted their testimony and I find no valid 
reason to differ from the assessment of 
the evidence by them. Thus, there is no 
merit in the first contention. 


5. Each of the petitioners has been 
convicted u/s 323 I P C for causing hurt 
to P Ws 2 and 5 and each of them has 
also been convicted u/s 447 I P. C for 
having committed criminal trespass It 
is contended by learned counsel for peti- 
tioners that the conviction u/s 447 I. P C. 
is not sustainable in the absence of a 
finding that the trespass was with one 
of the intents enumerated in Section 441 
I P. C In my opinion, there is consi- 
derable force in this contention 


6. Every trespass by Itself is not cn- 
linal. To constitute criminal trespass, 
be prosecution has to prove and the 
hurt has to give a finding on the evi- 
ence that the trespass was committed 
nth one of the intents enumerated m 
lection 441 I P. C . Neither of the courts 
elow appears to have applied its mind 

0 this aspect nor come to a specific fina- 
le as to whether all the petitioners com- 
litted trespass, and if so, if it was with 
ne of the requisite intents Not a single 
uestion has been put to any of the pefi- 
ioners during their examination u/s 34- 
v p. c. as to whether they committed 
he trespass with intent to annoy, assault, 
tc. . The learned Additional Sessions 
udge has not given any finding on this 

1 uestion, while the trying Magistrate has 

nade a vague observation that petitmners 
respassed into the land of P , 

ause him annoyance. Learned coun 
or opposite party .contends that when 
letitioners entered into P. W. 2 s «na an 
.ssaulted him, obviously the trespass wa 
iommitted with the intention of conumtt 

“thf SUL :<* any suchjn^ to 
:onviction u/s 447 I P. C cairn waS 
ained simply because some assaui 
:ommitted on P. W 2 . and 5 The cm 
fiction and sentence u/s 447 l ■ 
herefore set aside. . . a ii ow _ 
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vietion and sentence passed against each 
of the petitioners u/s 323 I P C the 
conviction and sentence passed against 
each of them u/s 447 I P C are set aside 
Revision allowed m part 
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AIR 1970 RAJASTHAN 32 (V 57 C 6) 

B P BERI J 

Manglaram Petitioner v State of Rajasthan 
Opposite Party 

Cnminat Revn No 23 of 1968 D/ 10-2 
1969 against order of City Magistrate Jodb 
pur DA 11 12 1967 

Rajasthan Armed Constabulary Act (12 of 
1950) Ss 6(c), 4 and Schedule — Scope «— 
S 4 is mandatory — Statement under S 4 
signed by constable of Rajasthan Armed Con 
stabulary — . Constable not knowing English 
—Statement neither explained to him nor at- 
tested by person of requisite rank — Const 
able committed to tnal on charge under 
S 6 (e) — Commitment illegal — (Civil 
P C (190S) Preamble — Interpretation of 
Statutes — Mandatory provision — Deter 
mi nation) 

Section 4 of the Rajasthan Armed Con 
stabulary Act is mandatory Where a const 
able not knowing English signs a statement 
under S 4 but that statement is neither ex 
plained to him nor it is attested by a person 
of the requisite rank and he is committed 
to tnal on a charge under S 6(e) the com 
mitment is Illegal (Paras 15 and 16) 

In determining the effect of such failure 
to explain and attest that statement on his 
commitment first the legislative intent is to 
be ascertained (Para 9) 

Under S 4 it is not open to a member to 
be enrolled in the constabulary to sign a 
declaration in any words that he likes Even 
the form is prescribed as a part of the 
statute The condition in that statement 
that, the- memher. wiIL no. bn, "nlitlfeL *o, 
obtain discharge at his own request is evi 
dently a condition different from the ordinary 
contracts of master and servant To ensure 
that the executant understood its legal nn 
plications the Legislature has prescribed 
that the executant shall sign it m ac- 
knowledgment of that statement having been 
read over to nun and if necessary it shall 
be explained to him In addition the mak- 
ing of an endorsement to the effect that the 
declaration had been signed m the presence 
of an officer of a requisite rank evidencing 
the fact that he had ascertained that the ex 
ecutant had understood the purport of what 
he had signed, has also been prescribed 
This important function of attestation has not 
been entrusted to any English knowing per 
son capable of translating the purport of 
the statement but the official ranks qualified 
to attest have also been laid down T rust 
CM/EM/B293/69/JRM/D 


for this duty has thus been reposed only on. 
officers of specified status Perhaps the 
legislature wanted to impart solemnity to the 
transaction In this view an attestation by 
dn Inspector is clearly contrary to the law 
( Para 10> 

Where a heavy penalty by way of liability 
is imposed the requirements of the law can 
not be construed as merely directory For 
certain acts and omissions under S 6, a mem 
her of the constabulary is liable to heavy 
punishment The severe penalty under S 6 
is the liability of a person fulfilling certain 
requirements of law and it can be inflicted 
only if he is an officer of the constabulary 
duly appointed under the Act Under S 4 
the appointment of a person to the constabu 
lary is dependent on his signing and attes 
tation of the declaration as given m the- 
schedule Thus on the plain language of 
the statute as well as on the principles guid- 
ing the courts m determining what is airec 
ton’ or mandatory it is not correct to call 
a lack of proper attestation a mere techni 
cality Section 4 is thus mandatory There 
is no- reason why the steps intended to be 
taken before a person is subjected to Iiabi 
hties should not be rigorously observed 
Sutherland on Statutory Construction", 
Third Edition Vol 3 p 77 Craies on Sta- 
tute Law , Sixth Edition p 63 and Max 
well on “Interpretation of Statutes" Eleventh 
Edition p 364 Rel on AIR 1961 SC 1494 
Ref (Paras 12 13 14 15 and 16) 

Cases Referred! Chronological Paras 

(1964) AIR 1964 Raj 17 (V 51) = 

ILR (1963) 13 Raj 1063, Jam Bros 
and Co Bundi V State of 
Rajasthan < t 4 

(1961) AIR 1901 SC 1494 (V 48) = 

1961 (2) Cn LJ 690 M V Joshi v 
M U Shimpi 3 15- 

(1957) AIR 1957 SC 912 (V 44) = 

3953 SCJ 150 State olU Pv 
Manbodhanlal Snvastava 5- 

S D Rajpurohit for Petitioner M L 
Shnmal Dv G A for the State 

ORDER This criminal revision application 
Is directed against the order dated the 11th 
December 1967 passed by the City Magis- 
trate Jodhpur The petitioner prays for the 
quashing of the order of his commitment to 
face a trial under S 6(e) of the Rajasthan 
Armed Constabulary Act 1950, hereinafter 
called the Act 


2 The circumstances which have led up 
to this application briefly stated are these 
Manglaram applicant was appointed as a 
constable in the Rajasthan Armed Constabu 
lary (R A C ) on the 20th of June, 1963 On 
the 10th of October 1964 he was attached 
to the 5th Battalion stationed at Jodhpur 
when he absented from duty His case is that 
he had orally taken permission to leave the 
service from the Platoon Commander 
whereas the case of the prosecution is that 
be absented without leave It is not in dis- 
pute that on the 11th of October 1964, hfr 
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joined as a soldier in the Indian Army. On 
-the 18th of October, 1964, a first informa- 
tion report was lodged at the Police Station, 
Udaimandir, Jodhpur against Manglaram 
for his having deserted the R. A. C. He came 
to be arrested on the loth of May, 1966, 
while he -was still in service m Jammu and 
Kashmir where he was stationed as a mem- 
ber of the Indian Army, and on that very 
day he was discharged from that service. 

Enquiry was made against him by the City 
Magistrate, Jodhpur, and it was urged on 
his behalf that he was not an officer of the 
R. A C. as defined in S. 2(3) of the Act as 
he did not sign any statement as required 
by S. 4 of the Act because there was no at- 
testation by the appropnate authority as en- 
visaged by the said provisions, and there- 
fore, he was not an officer liable to be pro- 
secuted for an offence under S 6 (e) of the 
Act The learned Magistrate framed a 
•charge under S 6(e) of the Act, and com- 
mitted Manglaram to face his trial before 
the Sessions Judge, Jodhpur, holding that the 
plea of the applicant was merely a technical 
■one. Against that order he has come up in 
revision before me. 

3. Mr. S. D Rajpurohit , appearing on be- 
half of the applicant has submitted that for 
the sake of argument let it be assumed that 
Manglaram had signed his statement as. re- 
quired by Section 4 of the Act, but the said 
statement was not explained to him and duly 
attested by anyone of the authorities mention- 
ed in Section 4 of the Act. Assuming 
again, the learned counsel submitted that 
Snn Amarsingh explained and attested the 
said statement signed by Manglaram, . Shn 
Amarsingh being only of the rank of an 
Inspector, was not competent to attest-it, 1 as 
Tequired by the provisions . of Section 4 of 
the Act, and therefore, Manglaram did not 
•come to acquire the status of a member of 
the Rajasthan Armed Constabulary and could 
not. incur the liability laid down by _ Sec- 
tion 6 of the Act. His further submission is 
that Section 6 of the Act is a penal' provision 
which must be strictly construed. _ He 
relied on M. V. Joshi v. M. U. Shimpi, AIR 
1961 SC 1494. 

4. Mr. Rajpurohit also submitted that the 
•expression “Officer of the Rajasthan Armed 
Constabulary” is an expression which should 
be given the same meaning as envisaged by 
the definition clause, and in support of this 
argument, he relied on Jam Bros and Co. 
Bundi v. State of Rajasthan, ILR (1963) 13 
Raj 1063 —(AIR 1984 Raj 17) 

5. Mr. Mohanlal Shnmal, Deputy _Gov- 
•ernment Advocate argued that the provisions 
of Section 4 are merely directory and not 
mandatory notwithstanding the fact that the 
word “shall” has been employed therein. He 
relied on State of U. P. v Manbodhanlal 
Snvastava, AIR 1957 SC 912. He further 
submitted that the fact that Manglaram did 
not run away from the service out of cowar- 


dice may influence the eventual punishment 
that may be awarded to him because he 
joined the Army and remained m an area 
which was critical in view of the Indo-Pakis- 
tan conflict in 1965 hut merely because the 
statement was attested by a person infenor 
in rank to those mentioned in Section 4, he 
could not escape the liability as envisaged 
by Section 6 of the Act. He submitted that 
attestation was merely intended to facilitate 
the recall to the mind of the witness for 
the purposes of evidencing the fact that Man- 
glaram had signed a statement as required 
by Section 4 of the Act In this view of 
the matter, Manglaram should face his trial 
and this is not a fit case for quashing the 
commitment order. 


6. Let me examine the provisions of law 
which require consideration 

7. Section 2(3) of the Act defines an 
“Officer of the Rajasthan Armed Constabu- 
lary” as follows. 

“ ‘Officer of the Rajasthan Armed Consta- 
bulary’ means a person appointed to the 
Rajasthan Armed Constabulary under this 
Act, who has, m accordance with the provi- 
sions of this Act, signed a statement, in the 
form given m the Schedule ” 


8. Section 4 of the Act reads as follows: 

“Enrolment and discharge of officers of 
the Rajasthan Armed Constabulary. Before 
any person whether already enrolled in the 
Rajasthan Police Force or not so enrolled, is 
appointed to be an officer of the Rajasthan 
Armed Constabulary, the statement in the 
schedule shall be read, and if necessary, ex- 
plained to him by a Magistrate, Inspector- 
General, Deputy Inspector General, Com- 
mandant, or Assistant Commandant, shall be 
signed by him in acknowledgment of its hav- 
ing been so read and explained to him and 
shall be attested by the Magistrate, Inspector- 
General, Deputy Inspector General, Com- 
mandant, or Assistant Commandant, as the 
case may be ” 

The statement mentioned in Section 4 reads 


as follows: 


"STATEMENT 


(See Section 4) 

4t no time during the period of your ser- 
e in rhe Rajasthan Armed Constabulary, 
i will be entitled to obtain your ois- 
irge at your own request On the Jiquida- 
a of the force or of the battalion m wh c 
i may for the time being be posted, >ou 
1 be discharged from the Rajasthan Armed 
nstabularv Ind, unless 
confirmed member of the ^ “sffia 
lice Force before joining the R 
ned Constabulary, from the 
lice also (“you will, however be eligible 
re-enlistment in the Rajasthan 
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boa and pension in the Rajasthan Police 
Force 

Signature of Police Officer in acknowledg- 
ment of the above having been read over to 
him 

Signed in my presence, after I had ascer- 
tained that understood the 

purport of what he signed 

Magistrate Inspector General Deputy 
Inspector General Commandant or Assist- 
ant Commandant 

‘This portion m brackets will be deleted 
w the case of officers who are already mem- 
bers of the Rajasthan Police Force on join 
ing the Rajasthan Armed Constabulary" 

It is common ground that the petitioner did 
sign a statement as required by Section 4 
Mere reading over to him of the declaration 
would have served no purpose because the 
etitioner did not know English It had to 
e explained to him and attested by a person 
of the requisite rank This was not done 
What is the eSect of this failure on his pro- 
secution for desertion is the point which falls 
for consideration? 

9 In determining the aforesaid question 
as indeed all questions of statutory construe 
hons the first object is to ascertain the 
Legislative intent What Section 4 lays down 
is that before any person is appointed to be 
an Officer of the RAC the statement in 
the Schedule shall be read and if necessary 
explained to him by a Magistrate Inspector 
General Deputy Inspector General etc and 
shall be signed by him m acknowledgment of 
its having been so read and explained to him 
and it shall further be attested by the 
Magistrate Inspector General Deputy Ins 
pector-General Commandant or Assistant 
Commandant as the case may he 

10 It is not open to a member to be 
enrolled m the Rajasthan Armed Con 
stabulary to sign a declaration m any words 
that be likes The Legislature has presenb- 
ed even the form as a part of the statute The 
language of the declaration, inter alia pro- 
vides that at no time aunng the period of 
service of the executant in the force he will 
bo entitled to obtain his discharge at his 
own request It is evidentl> a condition dif- 
ferent from the ordinary contracts of master 
and servant In order to ensure that the 
executant has understood its legal imphea 
hons tho Legislature prescribes that the exe- 
cutant shall sign it in acknowledgment of the 
above having been read over to him and if 
necessary explained to him 

Not content with this the Legislature pro- 
bably having regard to the large percentage 
of illiteracy in our country has prescribed an 
endorsement to the effect that the aforesaid 
declaration has been signed m the presence 
of an officer of a requisite rank evidencing 
the fact that he has ascertained that the exe- 
cutant had understood the purport of what 
he bad signed This important function of 
attestation again has not been entrusted to 
any English knowing person, capable of 


translating the purport of the statement, buti 
the Legislature has further laid down the! 
official ranks of the persons who alone are 
qualified to attest In doing so the Legis 
Jature reposed trust for this duty only odi 
officers of specified status and has apparent I 
Iy declined to trust the linguistic attain 
meDts of an ordinary person Perhaps the 
Legislature intended to impart an element of 
solemnity to the transaction In this view 
of the matter an attestation by an Inspector' 
is clearly contrary to the law 

11 The learned Deputy Government Ad 
vocate urged that ft should be treated as- 
merely directory and not mandatory Let me 
recall the principles which guide Courts in 
determining what is directory and what is 
mandatory In Sutherland Statutory Con 
struction Third Edition, Volume 3 at page 
77 it is observed as follows 

"No statutory provisions are intended by 
the legislature to be disregarded but where 
the consequences of not obeying them in 
every particular are not prescribed the 
courts must judicially determine them In 
doing so they must necessarily consider the 
importance of the literal and punctilious ob- 
servance of the provision in question to the 
object the legislature had in view If it is 
essential it is mandatory and a departure 
from it is fatal to any proceeding to execute 
the statute or to obtain the benefit of it” 
Sutherland further says at the same page 

“The difference between mandatory and 
directory statutes is one of effect only The 
question generally arises in a case involving 
a determination of rights as affected by the 
violation of or omission to adhere to sta- 
tutory directions This determination in- 
volves a decision of whether or not the vio- 
lation or omission is such as to render in 
valid acts or proceedings pursuant to the sta 
tute or nghts powers privileges or immu 
nfties claimed thereunder If the violation' 
or omission is invalidating, the statute Is 
mandatory if not it is directory " 

Craies on "Statute Law", Sixth Edition at 
page 63 savs 

"When a statute is passed for the purpose 
of enabling something to be done and pres 
cnbes the formalities which are to attend its 
performance those prescribed formalities 
which are essential to the validity of the 
thing when done are called imperative or 
absolute but those which are not essential 
and may be disregarded without invalidating 
the thing to be done are called directory” 

12 A broad survey of the relevant sta- 
tute is proper and profitable at this stage 
Under Section 5 of the Act every member 
of the R A C shall upon his appointment 
and as long as he continues to be a mem 
ber thereof be deemed to be a police offi 
cer and subject to any terms conditions and 
restrictions as may he prescribed, to have 
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and be subjected to in so far as they are not 
inconsistent with this Act or any rules made 
thereunder, all the powers, privileges, liabili- 
ties, penalties, punishments and protection as 
a Police Officer duly enrolled under the 
Police Act, 1861. For certain acts and omis- 
sions under S. 6, he is liable to heavy 
punishment. Relevant portion of S. 6 reads 
as follows. 

“An officer of the Rajasthan Armed Con- 
stabulary. who — 



(c) 

(a) 

(e) deserts the service; 

shall on conviction, be punished with trans- 
portation for life or with imprisonment for a 
term which may extend to fourteen years 
and shall be liable to fine.” 

13. Thus when a person is appointed as 
an Officer of the R. A. C., he acquires 
certain rights, privileges and liabilities 
under the Act as well as under the Police 
Act. Desertion from duty for which the peti- 
tioner before me is facing his trial is punish- 
able with transportation for life or 14 years 
rigorous impnsonment. The liability arises 
only if he is an Officer duly appomted under 
the Act. 

14. In this connection, it will be relevant 
to remember what Maxwell has to say in his 
“Interpretation of Statutes”. Eleventh Edition 
at page 364 : — 

“Where powers, rights or immunities are 
granted with a direction that certain regula- 
tions, formalities or conditions shall be com- 
plied with, it seems neither unjust nor in- 
convenient to exact a rigorous observance of 
them as essential to the acquisition of the 
right or authority conferred, and it is there- 
fore probable that such was the intention of 
L the Legislature." 

Where heavy penalty' by way of a liability 
.is imposed, I have no ground to construe 
the requirements of the >law as merely direc- 
tory. 

15. In AIR 1961 SC 1494 (supra) their 
Lordships of the Supreme Court have observ- 
ed. 

When it is said that all penal statutes are 
to be construed strictly it only means that 
the court must see that the thing charged is 
•til offence within the plain meaning of the 
words used and must not strain the words, 
to put it in other words, the rule of strict 
construction requires that the language of a 
W? should be so construed that no case 
shall be held to fall within it which does not 
come within the reasonable interpretation of 
the statute It has also been held that in 
construing a penal statute it is a cardinal 
Principle that in case of doubt, the construc- 
tion favourable to the subject should be pre- 
ferred. But these rules do not in any way 


affect the fundamental principles of interpre- 
tation, namely, that, the primary test is the 
language employed in the Act and when the 
words are clear and plain the court is bound 
to accept the expressed intention of the legis- 
lature.” 

According to the language of S. 4, the ap-, 
pomtment of a person to the Rajasthan Arm- • 
ed Constabulary is dependent on his signing 
and attestation of a declaration as set out in 
the schedule to the Act. The penalties 
under S. 6 can only be inflicted if a person 
is an officer of the Rajasthan Armed Con- 1 
stabulary. The severe penalty envisaged by 
Section 6 of the Act is the liability of a 
person who fulfils certain requirements of 
law. Thus on the plain language of the sta- 
tute as well as on the principles I have set 
out above, it is not correct to call the lack 
of proper attestation as a mere technicality. 
The legislature intended certain steps to be 
taken before a person could be subjected to 
the babilihes. The liabikty m this case is 
severely penal. There is no reason why it , 
should not have been rigorously observed. 
The provision is mandatory. 

16. Accordingly on the aforesaid point of- 
law I quash the order ot commitment. The 
revision application is allowed. 

Petition allowed^ 


1970 CRI. L. J. 303 (Yol. 76, C. N. 69) =■ 
AIR 1970 JAMMU & KASHMIR 31 
(V 57 C 8) 

JASWANT SINGH J. 

Anant Ram and another. Petitioners v. 
Chairman, Panchayati Adalat, Tehsil, Hira- 
Nagar and others, Opposite Party. 

Writ Petn. No. 167 of 1968. D /- 13-3- 
1969 

Penal Code (1860), S. 430 — Offence- 
under, read with Jammu and Kashmir 
Village Panchayat Act (23 of 1958), S. 72“ 

— Imposition of recurring fine is illegal 

— Proper course in case of continuing 
breach is to issue notice to accused for 
days during which breach continued, af- 
ford opportunity to defend himself and in- 
case offence is proved, punish him accord- 
ing to law: (1900) ILR 27 Cal 565 and 
(1910) ILR 37 Cal 671 & AIR 1924 Nag 
66 & AIR 1925 Pat 322 & AIR 1926 Lab 
248 & AIR 1965 Punj 232, Rel. on. 

(Para 7)~ 

Cases Referred: Chronological Paras- 

(ig65) AIR 1965 Puni 232 (V 52) =■ 

67 Pun LR 134, Jai Singh Pyara 
Singh v. Gram Panchayat Singhan- 
wala 7 

(1926) AIR 1926 Lah 248 (V 13) = 

27 Cri U 465, Aisha v. Emperor 7 ~ 

GM/IM/D38/69/RSK/D ~ 
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(1925) AIR 1925 Pat 322' (V 12) - 

25 Cn LJ 1357 Faiicham Sao v 
i Emperor i 

<1924) AIR 1924 Nag 66 (V 11) “ 

24 Cn LJ 318 Baburao v 

Nagpur Municipal Committee 
(1910) ILR 37 Cil 671 — 11 Cn LJ 

540 Nilmaiu Ghatak v Emperor 
(1900) ILR 27 Cal 505 Ram. Krishna 

Biswas v Mohendra Nath 

R N Bhalgotra for Petitioners V S 
Malhotra, for Opposite Party 

ORDER This is a petition for issue ot 
a writ of certioran quashing the order of 
the Pachavati Adalat, Bhaya Tehsu 
Hiranagar dated 10-8-1966, 

2 The facts material for the purpose 
of this petition are 

On 9-8-1964 one Ram Chand filed a 
complaint before the Panchayati Adalat 
Bhaya alleging therein that Anant Ram 
nnd Mulk Rai petitioner and respondent 
No 3 respectively herein had committed 
nn offence punishable under Section 430 
R P C by obstructing the water channel 
which imgated his land On receipt of 
•the complaint the accused were summon- 
ed by the said Panchavati Adalat and 
after protracted proceedings the Pancha- 
vati Adalat vide its order dated 5-12- 
[1965 acquitted Mulk Raj but convicted 
Anant Ram under the aforesaid section 
of the Ranbir Penal Code and sentenced 
him to a fine of Rs 25 Against this 
order the petitioner went up m appeal 
to the Sessions Judge Kathua who vide 
his order dated 30-5-1966 upheld the 
conviction and sentence and dismissed 
the appeal As the petitioner did not 
remove the obstruction a notice again 
appears to have been issued to him by 
"the Panchayati Adalat to remove the 
obstruction, and on his refusing to do so 
the Panchayati Adalat vide its order 
dated 10-5-1966 imposed on him a recurr- 
ing fine of Rs 2 per diem till he remov- 
ed the obstruction It is this order which 
"the petitioner has challenged by means 
of this wnt petition _ 

3 Notice with regard to this petition 
was issued to the respondents who have 
appeared through Shn V S Malhotra, 

4 The respondents have contested 
"the petition inter-alla on the grounds that 
the petition is not maintainable as another 
alternative remedy is open to the peti- 
tioner and the impugned order is warrant- 
ed by the provisions of the Jammu and 
Kashmir Village Panchayat Act, 1958 
hereinafter referred to as the Act 

5 Appearing for the petitioner Shri 
Bhalgotra has contended before me that 
the order of the Panchayati Adalat impos- 
ing a recurring fine on the petitioner is 
not warranted by any provision of law 
Shn Malhotra has on the other hand con- 
tended that the impugned order can be 


pas-ed under Sections 46 121 and 125 of 
the Act 

6 1 have gone through the aforesaid 
provisions of law relied upon by Shn 
Malhotra and I am of the opinion that 
though under Section 72 of the Act the 
Panchayati Adalat can convict a person 
for an offence contrary to Section 430 
R P C to wit when he commits mischief 
by doing an act which causes or which 
he knows to be likely to cause a diminu- 
tion of the supply of water for agncultural 
purposes i e when he mischievously cuts 
off another person s water supply for culti- 
vation, the order of the nature made on 
10-8-1966 imposing continuing fine could 
not be passed as the same cannot be traced 
to anv provision of law 

7 It is now well settled that the im- 
position of continuing fire cannot be pro- 
spective but can only follow on proof that 
the offence has been committed A sen- 
tence of daily fine for offence which may 
be committed in future is illegal It is in 
fact imposition of fine in anticipation of 
commission of an offence which cannot be 
done Reference In this connection may 
be usefully made to (1900) ILR 27 Cal 
565 where it was held as follows — 

An order for payment of a daily fine 
is illegal inasmuch as it is in adjudication 
in respect of an offence which has not 
been committed when such order is 
passed 

Again m (1910) ILR 37 Cal 671 it was 
held — 

"A sentence of daily fine in anticipation 
of a continuing offence which may be com- 
mitted after the date of the proceeding in 
which it was Passed is illegal 
Again in AIR 1924 Nag 66 it was held as 
follows ~ 

‘Since no person can be punuhed for 
a thing he has not done but may possibly 
do in the future or is even likely to do in 
future a daily fine until the accused com- 
plies with the order passed against him is 
illegal ’ 

Then again in AIR 1925 Pat 322 It was 
observed — 

' It Is not permissible in law to imDO e 
a daily fine in anticipation of a commis- 
sion of an offence" 

Reference in this connection may also be 
usefully made to another decision reported 
in AIR 1926 Lah 248 The position that 
the Panchayati Adalat cannot impose a 
recumng fine Would also be clear from 3 
decision of the Punjab High Court in Jai 
Singh Pyara Singh v Gram Panchayat 
Singhanwala AIR 1965 Puni 232 wherein 
it has been held as follows — 

* The imposition of recumng fine on an 
offender on his first conviction for the 
breach of the provisions of Section 21 of 
the Pumab Gram Panchayat Act is illegal 
as it tantamounts to imposing fine for an 
offence not yet committed which cannot 
be done In a case of this type the course 
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1970 (March) Cri.Ii.J. Indexes 1. 


Civil P. C. (contd.) 

Civil Court in B State therefore, had 
jurisdiction to entertain civil suit — (Cri- 
minal P. C. (1898), S. 488) 

All 310 B (C N 71) 

Companies Act (1 of 1956) 

— -Ss 159 to 162 — Prosecution for de- 
fault under Ss 159 to 162, 166 and 210 — 
Holding of meeting is not pre-requisite 
— (1964) Mad WN 103 and AIR 1966 Mad 
415 and AIR 1963 Raj 134 and (1962) 32 
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S 210 — Prosecution for default 

under Ss 159 to 162 166 and 210 — Hold- 
ins of meeting is not pre-requisite — • 
(1964) Mad WN 103 and AIR 1966 Mad 
415 and AIR 1963 Raj 124 and (1962) 32 
Com CaS 1143 (Cal) and 39 CWN 1152 
and AIR 1943 Cal 42 and (1967) II Comp 
LJ 92. Dissented from AIR 1963 AP 339 
Overruled — See Companies Act (1956) 

S 220 Andh Pra 313 (C N 72) (FB) 

Ss 220 166 159 to 162 and 210 — 

Prosecution under — Pre-requisites for — - 
Holding of Annual General Meeting and 
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of meeting however not necessary for 
prosecution for default under Ss 159 to 
162 166 and 210 — (1964) Mad WN 103 
and AIR 1966 Mad 415 and AIR 1963 Raj 
134 and 1963 (1) Cn U 521 (Cal) and 39 
CWN 1152 and AIR 1948 Ciil 42 and (1967) 

2 Comp LJ 92 (All) Dissented from AIR 
1963 Andh Pra 389 Overruled 

Andh Pra 313 (C N 72) (FB) 
Constitution of India 

Art 22— Criminal P C (1898) S 340 

— Assam Lawr Department Manual, R 19 
■ — Scope — Sessions trial — Accused at 
one stage intimating that he would have 
his own defence but on date of hearing 
he is undefended — • Duty is cast on public 
prosecutor to bring it to notice of Court 
so that Court can appoint somebody to 
defend accused — Accused not getting 
fair trial — Entire trial is vitiated 

Assam 396 A (C N 91)“ 

Art 22 — Customs Act (1962) S 104 , 

(2) — Without unreasonable delay — Per- 1 
sons detained by Customs authorities for 
interrogation and produced before I the 
Magistrate within 24 hours of their arrest 

— Provisions of section are not violated 

— See Customs Act (1962) S 104 (2) 

Bom 325 A (C N 74) 

Art 226 — Other remedy — Writ 

petition challenging order of seizure — 
Held contention that provisions in the 
Act for appeal and revision against any 
action taken under the Act barred peti- 
tion could not be accepted — See Cus- 
toms Act (1962) S 80 

Delhi 417 D (C N 94) 

Art 372 — Regulation of price of 

sugarcane — Provision expressly contain- 
ed in Bihar Sugar Factories Control Act 
(1937) and also in Sugarcane (Control) 
Order (1955) R 3 (3) — Provision of 
Order prevails over the Act the Act 
being a pre-Constitution Act — See Es- 
sential Commodities Act (1955) S 3 
„ , SC 3G7 B (C N 83) 

— Sch. V1L List m Entry 33 — Law 
relating to- control of sugarcane — Par- 
liament is competent to enact law by 
virtue of Entry 33 of Last III — Power 
conferred on Government under Sec 3 
of Essential Commodities Act and Sugar- 


Constitution of India (contd ) 

cane (Control) Order (1955) cannot be 

challenged as invalid 

SC 367 C (C N 83) 
Criminal Procedure Code (5 of 1898) 

Ss 1 and 5(2) — Code came into force 

in Goa on 1-11-1963 and Portuguese Cri- 
minal P C stood repealed by virtue of 
Sections 3 and 4 of Goa Daman and Diu 
(Laws) Regulation 1962 — Offence puni- 
shable under Rule 126-P Defence of India 
Rules 1962 committed in Goa on 25-6- 
1963 — Offence is triable in accordance 
with Criminal P C and not Portuguese 
Criminal PC — Order dated 6-11-1963 
passed by Lt Governor providing to the 
contrary is ultra vires under Goa Daman 
and Diu (Administration) Removal of 
Difficulties Order 1962 — Nor can the 
1962 Order be saved under Section 4 of 
the 1962 Regulation or under Section 10 
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SC 367 D (C N 83> 

S 5 (2) — Code came into force ii> 

Goa on 1-11-1963 and Portuguese Crimi- 
nal P C stood repealed by virtue of Ss 3 
and i -4 of Goa Daman and Diu (Laws) 
Regulation 1962 — Offence punishable 
under R 126-P Defence of India Rules, 
1962 committed in Goa on 25-6-1963 — 
Offence is triable in accordance with Cri- 
minal P C and not Portuguese Criminal 
P C — Order dated 6-11-1963 passed by Lt. 
Governor, providing to the , contrary i3 
ultra vires under G D &e D (Administra- 
tion) Removal of Difficulties Order 1962 

— Nor can the 1962 Order be saved under 

5 4 of the 1962 Regulation or under S 16 
(1) of the Administration Act 1962 — See 
Criminal P C (1898) S 1 

Goa 421 A (C N 95> 
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Bom 399 (C N 92) 

S 37-B — District Magistrate is one 

of Executive Magistrates and is subordi- 
nate to Court of Session within S 476-B 
•— Order of District Magistrate under 
S 476 — Person affected by such order 
has right of appeal to Court of Session 
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Criminal P. C. (contd.) 1 

under S. 476-B — See Criminal Procedure 
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was used by him for committing offences 
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yeais — See Penal Code (1860), S 53 
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surveillance making statement — State- 
ment is not hit by S 24, Evidence Act 

Bom 325 B (C N 74) 
S 60 — Customs Act (1962), S. 104(2) 

— Without unreasonable delay detained 
by Customs authorities for interrogation 
and produced before the Magistrate with- 
in 24 hours of their arrest — Provisions 
of section are not violated — See Customs 
Act (1962), S. 104 (2) 

Bom 325 A (C N 74) 
S 61 — Customs Act (1962), S 104(2) 

— Without unreasonable delay detained 
by Customs authorities for interrogation 
and produced before the Magistrate with- 
in 24 hours of their arrest — Provisions 
of section are not violated — See Cus- 
toms Act (1962), S 104(2) 

Bom 325 A (C N 74) 

S 145 — Four persons claiming joint 

right in certain land — Order under 
S 145 restraining them from interfering 
with possession thereof — Revision by 
one of them — Other parties not even 
arrayed as opposite parties — No effec- 
tive or final order being possible, revision 
is not maintainable — See Criminal P. C. 
(1898), S. 435 All 378 B (C N 86) 

S. 145 — Order of trial Court under 

S. 145 — Sessions Judge disagreeing with 
Magistrate on question of possession of 
t land and making reference — Reference 
not being on question of law, is not sus- 
tainable — See Criminal P. C (1898), 
S. 432 , All 378 C (C N 86) 

S 145 — sub-sections (4) and (9) — 

Power of Magistrate under sub-section (9) 
to summon any witness — Not subject to 
first proviso to sub-section (4) — Witness 
can be summoned to file affidavit AIR 
1959 All 763, Overruled; AIR 1961 Puni 
187, Diss. All 305 (C N 70) 


Criminal P. C. (contd.) 1 J ~ 

S. 162 — Statements made in an in- 
vestigation of a case other than that 
which results in a trial in which those 
statements are sought to be used — Sec- 
tion does not apply 

Pat 350 B (C N 79) 

S 164 — See Evidence Act (1 of 

1872), S 24 SC 373 A (C N 85) 

Ss 177 to 199-B — Ch XV, S 177- 

Scope — Offence under S 406 I P.C. — 
Where neither entrustment nor conver- 
sion has taken place within the territorial 
jurisdiction of the Court where complaint 
is lodged, the Court has no jurisdiction 
to proceed with complaint 

Cal 332 A' (C N 75) 

S. 177 — Objection to jurisdiction — 

Complaint case — Obiection can be taken 
after framing of charge 

Cal 332 B (C N 75) 

S 190(1) (a) ■ — Complaint was held to 

be neither by the Corporation nor person 
authorised by 'local authority’ — Com- 
plaint to Magistrate about an offence — 
Complaint to be signed by the Commis- 
sioner — Rubber stamp impression of 
signature , not enough — Complaint not 
properly authorised — Magistrate cannot 
take cogmzance of — See Prevention of 
Food Adulteration “Act (1954); S. 20(1) 

Cal 340 A (C N 76) 

• S 190(1) (a) — .Conviction under,Ser- 

tion 7(1) read with S. 16(1) Prevention of 
Food Adulteration Act — Appeal — Ap- 
peal allowed and case remanded — Ap- 
peal by State against appellate order — 
Held, as a matter of form proceeding was 
appeal and not proceeding in revision, 
though in substance it made no difference 
whatever view was taken of the matter 
— Appeal by State was competent — See 
Criminal P. C. (1898), S 423 

Madh Pra 427 A (C N 97) 

S. 195 — Offence falling under S. 182 

of Penal Code — Application under 
S. 476 (1) cannot lie — See Criminal P. C. 
(1898), S 476(1) 

Guj 425 B (C N 96) 

S 195 (3) — District Magistrate is 

one of Executive Magistrates and is sub- 
ordinate to Court of Session' within Sec- 
tion 476-B — Order of District Magis- 
trate under S. 476 — Person affected by 
such order has right of appeal to court 
of Session under S. 476-B — See Crimi- 
nal Procedure Code (1898), S 476 

Bom 399 (C N 92) 
S 200 — Scope — Tenant surrender- 
ing land — Landlord entering into posses- 
sion — Such possession can be availed of 
for purposes of S 426 or 447. I P.C — See 
Tenancy Laws — Manipur Land Revenue 
and Land Reforms Act (33 of 1960), S 11” 
Manipur 360 C (C N 81) 

S 200(a) — Complaint w r as held to 

be neither by the Corporation nor person 
authorised by 'local authority’ — Com- 
plaint to Magistrate about an offence — • 
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Complaint to be signed by the Commis- 
sioner — Rubber stamp impression of 
signature not enough — Complaint not 
properly authorised — Magistrate cannot 
take cognizance of — See Prevention of 
Food Adulteration Act fl954) S 20(1) 

Cal 340 A (C N 76) 
Ss 221(7) and 537(b)— Though parti- 
culars required by S 221(7) have not been 
mentioned in the charge they were ex- 
plicitly put to accused who m his turn 
admitted their correctness and defect in 
the charge was cured by S 537(b) 

Madh Pra 427 B (C N 97) 

S 239 — Accused charged of offences 

committed in course of same transaction 

— Case instituted against some of the 
accused upon complaint — Case clubbed 
under S 239 along with case instituted 
against other accused upon police report 

— Acquittal of all accused — Appeal 
against acquittal of accused against whom 
cognizance is taken on police report 
maintainable only at the instance of the 
State and not at the instance of complain- 
ant — Remedy of complainant is under 
S 439 — See Criminal P C (1898) 

S 417 (3) SC 369 A (C N 84) 

• S 340 — Scope — Sessions tnal — 

Accused at one stage intimating that he 
would have his own defence but on date 
of heanng he Is undefended — Duty is 
cast on public prosecutor to bring it to 
notice of Court, so that Court can appoint 
somebody to defend accused — Accused 
not getting fair tnal — Entire tnal is 
vitiated — See Constitution of India 
Art 22 Assam 396 A (C N 91) 

Ss 340 423 — Murder Case — Ac- 
cused at one stage intimating that he 
would have his own defence but on date of 
heanng he is undefended — Inadequate 
defence of accused — Accused not getting 
fair tnal * — Entire tnal vitiated — Ac- 
cused already serving three years in jail 
— Accused persons also receiving injuries 
— Case held could not be remanded for 
retnal — Accused persons acquitted 

Assam 396 B (C N 91) 
S 350 — Judgment wntten by pre- 
decessor — Succeeding Magistrate cannot 
sign and deliver judgment 

Pat 348 B (C N 78) 

S 367 — Appreciation of evidence — 

Cnmmal tnal — Material on Tecord justi- 
fying finding in favour of accused — Court 
held could act on it though accused had 
not taken it as a specific ground of de- 
fence — • Matar dal — Analyst testing it 
only for pulse — Court also treating it 
as food grain — Absence of additional 
tests could result in acauittal — Fact that 
accused had not pleaded it in defence 
held immaterial — See Evidence Act 
(1872) S3 Cal 340 C (C N 76) 

— — S 367 — Appreciation of evidence — 
Circumstantial evidence — Duty of Court 


Criminal P C (coatd ) > 1 

(Evidence Act (1872) Section 3) 

Cal 403 H (C N 93) 
- — 45 369 — Inherent power of High 
Court — Exercise of, to alter its earlier 
decision — Scope — See Criminal P C 
(1898) S 561- A All 378 A (C N 86) 
Ss 417(3) 417(1) 239 439 — Accus- 
ed charged of offences committed in the 
course of same transaction — Case insti- 
tuted against some of the accused upon 
complaint — Case clubbed under S 239 
along with case instituted against other 
accused upon police report — Acquittal 
of all accused — Appeal against acquittal 
of accused against whom cogmzance is 
taken on police report maintainable only 
at the instance of the State and not at the 
instance of complainant — Remedy of 
complainant is under S 439 AIR 1968 
Onssa 26 Reversed 

SC 369 A (C N 84) 

S 423 — Appreciation of evidence 

by appellate Court — Evidence of prose- 
cution witness — Truth and falsehood not 
separable — Entire evidence has to be 
rejected — Decision of Guj H C Re- 
versed SC 363 A (C N 82) 

-S 423 • — Murder case — Accused at 

one stage intimating that he would have 
his own defence but on date of hearing he 
is undefended — Inadequate defence of 
accused — Accused not getting fair tnal 
— Entire tnal vitiated — Accused already 
serving three years m jail — Accused 
persons also receiving injunes — Case 
held could not be remanded for retrial — 
Accused persons acquitted — See Cnml- 
nal P C (1898) S 340 

Assam 396 B (C N 91) 

* — Ss 423 439 and 190(1) (a) — Preven- 
tion of Food Adulteration Act (1954) 
Ss 7(1) and 16(1) — Conviction under 
S 7(1) read unth S 16(1) — Appeal — 
Appeal allowed and case remanded • — 
Appeal by State against appellate order 
— Held as a matter of form proceeding 
was appeal and not proceeding in revi- 
sion though in substance It made no dif- 
ference whatever view was taken of the 
matter — Appeal by State was compe- 
tent Madh Pra 427 A (C N 97) 

— ~Ss 432 345 — Order of trial Court 
under S 145 — Sessions Judge disagree- 
ing with Magistrate on question of pos- 
session of land and making reference — 
Reference not being on question of law 
is not sustainable 

All 378 C (C N 86) 
" Ss 435 1^5 — Four persons claiming 
joint nght in certain land — Order tinder 
S 145 restraining them from Interfering 
with possession thereof — Revision by 
one of them — Other parties not even 
arrayed as opposite parties — No effec- 
tive or final order being possible revision 
is not maintainable 

All 378 B (C N 86) 
~ — Ss. 435 439 — Revision petition should 
be filed in the Court of Sessions Judge in 
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first instance, rather than directly in- High 
Court — Revision petition admitted and 
pending in High Court for 20 months — 
Arguments on merits heard — Petition 
should not be thrown out on this techni- 
cal objection — (Advantages of the prac- 
tice shown) Manipur 360 A (C N 81) 

S 439 — Accused charged of offences 

committed in the course of same transac- 
tion — Case instituted against some of 
the accused upon complaint — Case club- 
bed under S. 239 along with case insti- 
tuted agamst other accused upon police 
report — Acquittal of all accused — Ap- 
peal against acquittal of accused against 
whom cognizance is taken on police 
report, maintainable only at the instance 
of State and not at the instance of com- 
plainant — Remedy of complainant is 
under S 439 — See Criminal P. C (1898), 
S. 417 (3) SC 369 A (C N 84) 

S 439 — Acquittal of accused — Re- 
vision at the instance of private com- 
plainant — Revisional jurisdiction of 
High Court — High Court cannot re- 
appraise the evidence and upset the find- 
ings of Magistrate 

SC 369 B (C N 84) 

S 439 — Inherent power of High 

Court — Exercise of, to alter its earlier 
decision — Scope — See Criminal P. C. 
(1898), S 561-A 

All 378 A (C N 86) 

S. 439 — Appeal by State against 

appellate order of acquittal — Held, as 
a matter of form proceeding was appeal 
and not proceeding in revision, though in 
substance it made no difference whatever 
view was taken of the matter — Appeal 
by State was competent — See Criminal 
P C. (1898), S 423 

Madh Pra 427 (C N 97) 

S 439 — Reduction of sentence — 

Convictions and sentences under Ss 467, 
471, 477-A and 409 of Code — Revision — 
Held, ends of justice would be met by 
reducing sentence of imprisonment to 
period already undergone by accused 
because (1) he was first offender, (2) was 
likely to be weeded out of co-operative 
institution, wherein he was the President, 
the position which was used by him for 
committing offences and (3) was pretty 
old man of 62 or 63 years — See Penal 
Code (I860), S 53 

Mad 431 (C N 98) 

S. 439 — Revision petition should be 

filed in the Court of Sessions Judge in first 
instance, rather than directly in High 
Court — Revision petition admitted and 
pending in High Court for 20 months — 
Arguments on merits heard — Petition 
should not be thrown out on this techni- 
cal objection — (Advantages of the prac- 
tice shown) — See Criminal P. C. (1898). 
S 435 Manipur 360 A (C N 81) 

Ss. 476, 476-B, 195(3), 6-A, 17-B — 

District Magistrate is one of Executive 
Magistrates and is subordinate to Court 


Criminal P. C. (contd.) 
of Session within S 476-B - — Order of 
District Magistrate under S 476 — Per- 
son affected by such order has right of 
appeal to court of Session under S 476-B 
— AIR 1967 Bom 41; held no longer good 
law in view of 1968-70 Bom LR 588 

Bom 399 (C N 92) 

S. 476 — Application under S 476 

for taking proceeding in regard to offence 
under S 195 of Penal Code cannot be 
availed of — See Criminal P C (1898), 
S 479-A (6) Gu] 425 A (C N 96) 

S. 476 — Sanction for prosecution — 

Conditions to be satisfied 

Guj 425 C (C N 96) 

Ss. 476(1) and 195 — Offence falling 

under S 182 of Penal Code — Applica- 
tion under S 476(1) cannot lie 

Guj 425 B (C N 96) 

S 476-B — District Magistrate is one 

of Executive Magistrates and is subordi- 
nate to Court of Session within S 476-B 
— Order of District Magistrate under 
S 476 — Person affected by such order 
has right of appeal to court of Session 
under S 476-B — See Criminal Proce- 
dure Code (1898), S 476 

Bom 399 (C N 92) 

Ss 479-A (6) and 476 — Application 

under S 476 for taking proceeding m re- 
gard to offence under S 195 of Penal 
Code cannot be availed of 


Guj 42 5 A (C N 96; 

S. 488 — Order for maintenance 

under Section 488 — Civil suit to set 
aside order made after contest — Suit 
barred — Order challenged on ground of 
fraud or concealment — Suit not barred 
— (Civil P. C. (1908), S. 9 — Bar by 
Criminal PC) 

All 310 A (C N 71) 

S. 488 — See Civil Procedure Code 

(5 of 1908), S 20 


All 310 B (C N 71) 
S 537(b) — Though particulars re- 
quired by S. 221(7) have not been men- 
tioned in the charge they were explicitly 
put to accused who in his turn admitted 
their correctness and defect in the charge 
was cured by S. 537(b) — See Criminal 
P. C (1898), S 221(7) 

Madh Pra 427 B (C N 97) 

Ss 561-A, 369, 439 — Inherent power 

of High Court — Exercise of, to alter its 
earlier decision — Scope 

All 378 A (C N 86) 
Customs Act (52 of 1962) 

— — S. 2(22) — Term 'baggage’ as used in 
Ss 77 and 80 is not confined merely to 
bona fide baggage and includes any article 
contained in baggage even though it be 
in commercial quantities — See Customs 
Act (1962), S. 77 

Delhi 417 A (C N 94) 

S 2 (22) — 'Goods’ — Definition is 

inclusive — It includes "any other kind 
of moveable property” — It means any 
item of moveable property or any article 
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mav be ' goods and can therefore be a 
part of or contained in baggage which 
is included m the definition 

Delhi 417 E(CN 941 

Ss 77 79 80 and 2 (22) — Tourist 

Baggage Rules (1958) Cl 3(1) — Term 
'baggage as used in Ss 77 and 80 is not 
confined merely to bona fide baggage 
within meaning of S 79 or to personal 
effects as defined by Cl 3 of Rules of 
1958 and includes any article contained 
in baggage even though it be m com- 
mercial quantities Delhi 417 A (C N 94) 
— -S 79 — Term baggage as used In 
Ss 77 and 80 is not confined merely to 
bona fide baggage and includes any article 
contained in baggage even though it be 
in commercial quantities — See Customs 
Act (1962) S 77 

Delhi 417 A (C N 04) 
— — S 80 — Term baggage as used in 
Ss 77 and 80 is not confined merely to 
bona fide baggage and includes any article 
contained in baggage even though it be 
in commercial Quantities — See Customs 
Act (1962) S 77 

Delhi 417 A (C N 94) 

S 80 — There Is no import within 

meaning of Customs Act in a case where 
goods are entrusted under S 80 and are 
not earned by passenger beyond customs 
barrier-— See Customs Act (1962) S ill 
Delhi 417 B (C N 94) 
S 80 — It may be matter of discre- 
tion with proper officer to accept or not 
to accept for detention any article given 
to him under S 80 but once discretion 
has beep exercised it cannot be revoked 
subsequently Delhi 417 C(CN 94) 

Ss 80 110 128 130 and 131 — Con- 
stitution of India. Art 226 — Detention ol 
diamonds under S 80 — Subsequent 
seizure of diamonds under S 110 — Writ 
petition challenging order of seizure — 
Held contention that provisions in the 
Act for appeal .and Jte.visuir jutainst 
action taken under the Act barred peti- 
tion could not be accepted W P No 1300 
of 1967 D /- 26-8-1968 (Delhi) Affirmed 
Delhi 417 D (CK 94) 

S 104 — Applicability — Arrest and 

custody — Distinction — Person under 
surveillance making statement — State- 
ment is not hit by S 24 Evidence Act — 
See Criminal P C (1898) S 4b 

Bom 325 B (C N 74) 
— — S 104(2) — Without unreasonable 
delay « — Persons detained by Customs 
authorities for interrogation and produc- 
ed before the Magistrate within 24 hours 
of their arrest — Provisions of section 
are not violated Bom 325 A (C N 74) 

S 110 — Detention of diamonds under 

S 80 — Subsequent seizure of diamonds 
under S 110 — Writ petition challenging 
order of seizure — Held. contenUon that 
provisions in the Act for appeal and re- 
vision against any action taken under 


Customs Act (contd ) 

the Act barred petition could not be ac- 
cepted — See Customs Act (1962) S 80 

Delhi 417 D(CH 94) 

-Ss 111 and 80 — There is no import 

within meaning of Customs Act in a case 
where goods are entrusted under S 80 
and are not earned by passenger bevond 
customs barner 

Delhi 417 B(CN 91) 
— S 128 — Detention of diamonds under 
S 80 — Subsequent seizure of diamonds 
under S 110 — Writ petition challenging 
order of seizure ■ — Held contention that 
provisions m the Act for appeal and re- 
vision against any action taken under 
the Act barred petition could not be ac- 
cepted — See Customs Act (1962) S 80 

Delhi 417 D (C N 94) 
. — — S 130— Detention of diamonds under 
S 80 — Subsequent seizure of diamonds 
under S 110 — Wnt petition challenging 
order of seizure — Held contention that 
provisions in the Act for appeal and re 
vision against any action taken under the 
Act barred petition could not be accepted 

— See Customs Act (1962) S 80 

Delhi 417 D (C N 94) 

S 131 — Detention of diamonds under 

S 80 — Subsequent seizure of diamonds 
under S 110 — Wnt petition challenging 
order of seizure — Held contention that 
provisions in the Act for appeal and re- 
vision against any action taken under the 
Act barred petition could not be accepted 

— See Customs Act (1962) S B0 

Delhi 417 D (C N 94) 

Defence of India Act (51 of 1962) 

Ss 1 and 3 — Act enacted by Parlia- 
ment on 12-12-1962 and the Defence ot 
India Rules 1962 framed under Section 3 
extend to the whole of India including 
the territory of Goa Daman and Diu 
which became part of India with effect 
from 20-12-1961 by virtue of Section 2. 
Constitution .(Twelfth .Amendment' -Act 
1962 — No express extension of the Act 
and the Rules to those territories was 
necessary as in the case of pre-libera- 
tion laws in force 

Goa 421 C (C N 93) 

S 1 (3) — Prosecution under R 126-P 

Defence of India Rules 1962 started In 
1962 is not in any wav affected bv ex-, 
piry of Act due to revocation of procla- 
mation of emergency on 10-1-1968 undei 
Article 352 (2) (a) of Constitution In 
view of Section 1 (3) 

Goa 421 E (C N 95) 

• S 3 — Act enacted by Parliament on 

12-12-1962 and the Defence of India 
Rules 1962 framed under S 3 extend to 
the whole of India including the temtorv 
of Goa. Daman and Diu which became 
part of India with effect from J0-1 2-1 961 
by virtue of S 2 Constitution (Twelfth 
Amendment) Act (1962) — - No express 
extension of the Act and the rules to 
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those territories was necessary as in the 
case of pre-liberation laws m force — See 
Defence of India Act (1962). S 1 

Goa 421 C (C N 95) 

S 43 — Rule was added by Defence 

of India (Seventh Amendment) Rules 1963 
on 24-6-1963 — Offence under R 126-P 
committed in Goa on 25-6-1963 — Offence 
is triable summarily by a Magistrate in 
accordance with procedure prescribed in 
-Chap 22. Criminal P. C (1898) and not 
by the Portuguese Criminal P C by vir- 
tue of R 126-P (4) read with S 43 De- 
fence of India Act — Obiect of this rule 
is speedy trial in a summary way of of- 
fences relating to contravention for which 
penalties are provided in R 126-P — See 
Defence of India Rules. (1962), R 126-P 
(4) Goa 421 B (C N 95) 

Defence of India Rules (1962) 

S 126-J — Pendency of appeal be- 
fore Administrator under R 126-J has 
no bearing on validity of prosecution for 
■offence under R 126-P — See Defence of 
India Rules (1962), R 126-P 

1970 Cri LJ 421 (Goa) 

R. 126-P (4) — Rule was added by 

Defence of India (Seventh Amendment) 
Rules, 1963 on 24-6-1963 — Offence under 
Rule 126-P committed in Goa on 25-6- 
1963 — Offence is triable summarily by 
a Magistrate in accordance with proce- 
-dure prescribed in Chapter 22, Criminal 
P. C (1898) and not by the Portuguese 
Cri P. C. by virtue of R. 126-P (4) read 
with Section 43. Defence of India Act — 
Object of this Rule is speedy trial in a 
summary way of offences relating to 
contravention for which penalties are 
-provided in Rule 126-P — (Defence ol 
India Act (1962), Section 43) 

Goa 421 B (C N 95) 
■Essential Commodities Act (10 of 1955) 

Ss 2 (b) and (c), 3 — Scheme of 

■Cls. (b) and (c) of Sec 2 and Sec 3 — 
Scheme intended to bring under control 
-cultivation and sale of food crops — Sugar- 
-cane does come within ambit of Act and 
cultivation and sale of sugar-cane can be 
regulated under Section 3 — Sugar-cane 
(Control) Order (1955). R 3 (3) is valid 
SC 367 A (C N 83) 

S. 3 — Scheme of Cls (b) and (c) of 

S. 2 and S3 — Scheme intended to bring 
under control cultivation and sale of food 
crops — Sugar-cane does come within 
ambit of Act — See Essential Commodi- 
ties Act (1955), -S 2 (b) and (c) 

SC 367 A (C N 83) 
S 3 — Order under Sugar-cane (Con- 
trol) Order (1955), R 3 (3) — Regulation 
of price of sugar-cane — Provision ex- 
pressly contained m Bihar Sugar Facto- 
ries Control Act (1937) and also in Sugar- 
cane (Control) Order (1955), R 3 (3) — 
Provision of Order prevails over the Act, 
the Act being a pre-Constitution Act 

SC 367 B (C N 83) 
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S 3 — Law relating to control of 

sugar-cane — Parliament is competent to 
enact law by virtue of Entry 33 of List 3 
— Power conferred on Government under 
S. 3 of Essential Commodities Act cannot 
be challenged as invalid — See Constitu- 
tion of India Sch. 7, List 3, Entry 33 

SC 367 C (C N 83) 

S 3 — Assam Foodgrams (Licensing 

and Control) Order, 1961, Cl 3 — Viola- 
tion of — Requirements — Cri Rev No 
4 of 1967 (Assam) held not good law 

Assam 323 (C N 73) 

S. 7 — Complaint regarding offence 

under S 7 of Essential Commodities Act 

— Offence punishable with three years 

imprisonment — Is cognizable offence 
within meaning of S 4 (1) (f). Criminal 
P. C. — See Criminal P. C (1898), Sec- 
tion 4 (1) (f) SC 367 D (C N 83) 

Evidence — Dog tracking evidence 

See Evidence Act (1872), S 45 
Evidence Act (1 of 1872) 

Ss 3, 5 and 101 — Appreciation of 

evidence — Criminal Trial — Material on 
record justifying finding in favour of 
accused — Court, held, could act on it 
though accused had not taken it as a spe- 
cific ground of defence — (Criminal P C 
(1898), Section 367) — (Prevention of Food 
Adulteration Act (1954), S 16(1) and (7) 

— 'Matar dal’ — Analyst testing it only 

for 'pulse’ — Court also treating it as 
'food gram’ — Absence of additional tests 
could result in acquittal — Fact that ac- 
cused had not pleaded it in defence, held, 
immaterial Cal 340 C (C N 76) 

— — S 3 — Appreciation of evidence — 
Circumstantial evidence — Duty of Court 

— See Criminal P. C (1898), S. 367 

Cal 403 H (C N 93) 

S 5 — Appreciation of evidence — 

Criminal trial — Material on record justi- 
fying finding in favour of accused — 
Court, held, could act on it though ac- 
cused had not taken it as a specific ground 
of defence — 'Matar dal’ — Analyst testing 
it only for 'pulse’ — Court also’ treating 
it as 'foodgrains’ — Absence of additional 
tests could result in acquittal — Fact that 
accused had not pleaded it in defence, held 
immaterial — See Evidence Act (1872), 
Section 3 > Cal 340 C (C N 76) 

S. 5 — Appreciation of evidence — 

Interested witnesses — Testimony not 
final Punj 352 B (C N 80) 

S. 13 — Complaint under Ss 426, 

447 and 506 I P C — Rent note executed 
by tenant of complainant in respect of 
land in question and copy of judgment 
of Nyaya Panchayat in rent recovery 
case filed by complainant ■ — Documents 
are not irrelevant but are admissible to 
prove the offences 

Manipur 360 B (C N 81) 
Ss 24 and 26 — Accused kept in re- 
mand for fifteen days — Then after being 
■ kept in jail custody for three days pro- 
duced before executive Magistrate for 
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recording confession — After preliminary 
questioning and a warning accused sent 
back to tail — Confession recorded on 
next day held was voluntary — Accus- 
ed had spent four days in judicial custody 
and he was not under influence of investi- 
gating agency for at least four days — 
(Criminal P C (1898) S*c 164) 

SC 373 A(CS S3) 
— — S 24 — Applicability — Arrest and 
custody — - Distinction — Person under 
surveillance making statement — State- 
ment is not hit by Section 24 Evidence 
Act — See Criminal P C (1898) S 46 
Bom 325 B (C N 74) 
- — Ss 24 25 — Extra-judicial con- 
fession — Confession made to private 
person in presence of Police officer is 
inadmissible Cal 403 C (C N 93) 

S 24 — Retracted confession — Ab 

sence of any corroborative evidence ■— 
Conviction solelv based on retracted con- 
fession is illegal 

Cal 403 D (C N 93) 
— — S 25 — Extra-judicial confession 

— Confession made to private person in 
presence of police officer is inadmissible 

— See Evidence Act (1872) S 24 

Cal 403 C (C N 93) 

S 26 — Accused kept in remand for 

fifteen days — Then after keeping in jail 
custody for three days produced before 
Magistrate for recording confession — 
After preliminary questioning and a 
warning accused sent back to jail — Con 
fession recorded on next dav held was 
voluntary— Accused had spent four days 
in judicial custody and he was not undet 
influence of inyestigatmg agency for at 
least four days— See Evidence Act (1872) 
Section 24 , SC 373 A (C N 85) 

— — S 30 — Retracted confession by one 
of co-accused — Use of against other co- 
accused — It has very weak evidentiary 
\alue — Great extent of corroboration is 
necessary for conviction Case law dis- 
cussed Cal 403 E (Cl? 03) 

-—-5 45 ZXac tracking evidence — 
Admissibility SC 373 B (CN 85) 

— — S 45 Expert depending on Proba 
binties and not on firm conviction in his 
ultimate opinion — Opinion carries little 
value Cal 403 F(CK 93) 

-S 45 — Evidence of footprint expert 

— 1 Evidentiary value — Unsafe to con- 
vict accused solely on his opinion — 
Science of identification of foot-print im 
pression is not exact science Case law 
discussed Cal 403 G (C N 93) 

S 101 — Appreciation of evidence ■— 

Criminal Trial— Material on record justi- 
fying finding in favour of accused— Court 
held could act on it though accused had 
not taken it as a specific ground of de- 
fence — Matar dal —Analyst testing it only 
for pulse — Court also treating it as 
foodgrain — Absence of additional tests 
could result in acquittal ~ Fact that ac 
cused had not pleaded it m defence, held 


Evidence Act (contd ) ^ 

immaterial — See Evidence Act (1872) 
Section 3 Cal 340 C (C N 7o> 

-Ss 145 155 — Statement of a witness 

made in previous case • — Use of it in sub- 
sequent case to contradict him or im- 
peach his character — Before so using 
it the party should be allowed to draw 
the witness s attention to his previous 
statements Pat 350 A (C N 79) 

S 155 — Witness s attention should 

be drawn to his previous statement be- 
fore using it — See Evidence Act (1872) 
Section 145 Pat 350 A (C N 79) 


Goa, Daman and Dm (Administration) Act 
<1 1062) 

- — S 10(2) — Code came into force in 
Goa on 1-11-1963 and Portuguese Criml 
nal P C stood repealed by virtue of S 3 
and 4 of Goa Daman and Diu (Laws) 
Regulation 1962 — Offence punishable 
under R 126-P Defence of India Rules 
1962 committed in Goa on 25-6-1963 — ■ 
Offence is triable in accordance with Cri- 
minal P C and not Portuguese Criminal 
P C — Order dated 6-11-1963 passed by Lt 
Governor providing to the contrary is 
ultra vires under G D & D (Administra- 
tion) Removal of Difficulties Order 1962 
— Nor can the 1962 order be saved under 
S 4 of the 1962 Regulation or under 
S 10 (1) of the Administration Act 1962 
—See Criminal P C (1898) S 1 

Goa 421 A (C N 95) 

S 11 (2) — Code came into force in 

Goa on 1-11-1963 and Portuguese Cri- 
minal P C stood repealed by virtue of 
Section 3 and 4 of Goa Daman and Dm 
(Laws) Regulation 1962 — Offence 

punishable under R 126-P Defence of 
India Rules 1962 committed in Goa on. 
25-6-1963 — Offence is triable m ac- 
cordance with Criminal P C and not 
Portuguese Criminal PC — Order dated 
6-11-1963 passed bv Lt Governor provid- 
ing to the contrary is ultra vires under 
G D and D (Administration) Removal of 
Difficulties Order 1962 — Nor can the 1962 
order be saved under Sec 4 of the 1964! 
Regulation or under Section 10 (1) of the 
Administration Act 1962 — See Criminal 
P C (1898) S 1 Goa 421 A (C N 93) 
Goa Daman and Dm (Administration^ 
Ordinance (1962) 

• — -S 8 — Code came into force in Goa 
on 1-11-1963 and Portuguese Criminal 
P C stood repealed bv virtue of S 3 and 
4 of Goa Daman and Diu (Laws) Regula- 
tion 1962 — Offence punishable under 
R 126-P Defence of India Rules 1962. 
committed in Goa on 25-6-1963 — Offence 
is triable in accordance with Criminal 
P C and not Portuguese Criminal PC — 
Order dated 6-11-1063 parsed by Lt Gov- 
ernor providing to the contrary is ultra 
vires under G D & D (Administration) 
Removal of Difficulties Order 1962 — Nor 
can the 1962 Order be saved under S 4 
(oi the 1962 "Regulation or under S 10 (1> 
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Goa, Daman & Diu (Administration) 
Ordinance (contd.) 

of the Administration Act, 1962 — See 
Criminal P. C. (1898), S. 1 

Goa 421 A (C N 95) 
Goa, Daman and Diu (Laws) Regulation 

(1962) 

S. 3 — Code came into force in Goa 

on 1-11-1963 and Portuguese Criminal 
P C stood repealed by virtue of Ss 3 
and 4 of Goa, Daman and Dm (Laws) 
Regulation 1962 — Offence punishable 
under R 126-P Defence of India Rules 
1962 committed m Goa on 25-6-1963 — Of- 
fence is triable in accordance with Cri- 
minal P. C and not Portuguese Criminal 
P. C — Order dated 6-11-1963 passed by Lt. 
Governor providing to the contrary is 
ultra vires under G D & D. (Administra- 
tion) Removal of Difficulties Order 1962 — 
Nor can the 1962 Order be saved under 
Section 4 of the 1962 Regulation or under 
Section 10 (1) of the Administration Act, 
1962 — See Criminal P C. (1898), S 1 

Goa 421 A (C N 95) 

S 4 — Code came into force in Goa 

on 1-11-1963 and Portuguese Criminal 
P C. stood repealed by virtue of Ss 3 
and 4 of Goa, Daman and Diu (Laws) 
Regulation 1962 — Offence punishable 
under Rule 126-P Defence of India Rules 
1962 committed in Goa on 25-6-1963 — 
Offence is triable in accordance with Cri- 
minal P C. and not Portuguese Criminal 
P C — Order dated 6-11-1963 passed by Lt 
Governor providing to the contrary is 
ultra vires under G. D & D (Adminis- 
tration) Removal of Difficulties Order 1962 
— Nor can the 1962 Order be saved under 
Section 4 of the 1962 Regulation or under 
Section 10 (1) of the Administration Act, 
1962 — See Criminal P C (1898), S 1 

Goa 421 A (C N 94) 

S. 7 — Code came into force in Goa 

on 1-11-1963 and Portuguese Criminal 
P. C. stood repealed by virtue of Ss 3 and 
4 of Goa, Daman and Diu (Laws) Regula- 
tion 1962 — Offence punishable under 
Rule 126-P Defence of India Rules 1962 
committed in Goa on 25-6-1963 — Offence 
is triable in accordance with Criminal 
P C. and not Portuguese Criminal PC — 
Order dated 6-11-1963 passed by Lt Gov- 
ernor providing to the contrary is ,ultra 
vires under G D & D. (Administration) 
Removal of Difficulties Order 1962 — Nor 
can the 1962 Order be saved under S 4 
of the 1962 Regulation or under Sec. 10 
(1) of the Administration Act, 1962 — See 
Criminal P. C (1898), S. 1 

Goa 421 A (C N 95) 
Limitation Act (36 of 1963) 

Art. 131 — Revision against order of 

Magistrate • — Party filing revision ap- 
plication before Sessions Judge in spite of 
established rule of filing revision direct to 
High Court — Party alleging that they 
followed that procedure under wrong legal 
advice — Condonation of delay — Held, 
that since substantial question of law was 
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Limitation Act (contd.) 
involved in the case the delay would be 
condoned Pat 348 A (C N 78) 

Madras General Clauses Act (1 of 1891) 
S. 15 — Expression "specially em- 
powered” under — Meaning of — State 
Government can specially empower not 
only particular individual Additional Dis- 
trict Magistrate but also entire class of 
such Magistrates, under the section — See 
Public Safety — Preventive Detention Act 
(1950), Section 3 (2) (b) 

, Ker 344 (C N 77) 

Manipur Land Revenue and Land Re- 
forms Act (33 of 1960) 

See under Tenancy Laws 

MUNICIPALITIES 

— Calcutta Municipal Act (33 of 1951) 

S 30 — Complaint was held to be 

neither by the Corporation nor person 
authorised by 'local authority’ — Com- 
plaint to Magistrate about an offence — 
Complaint to be signed by the Commis- 
sioner — Rubber stamp impression of 
signature not enough — Complaint not 
properly authorised — Magistrate cannot 
take cognizance of — See Prevention 
of Food Adulteration Act (1954), S 20 (1) 
Cal 340 A (C N 76) 

• S. 585 — Complaint was held to be 

neither by the Corporation nor person 
authorised by ’local authority’ — Com- 
plaint to Magistrate about an offence — 
Complaint to be signed by the Commis- 
sioner — Rubber stamp impression of 
signature not enough — Complaint not 
properly authorised — Magistrate cannot 
take cognizance of — See Prevention of 
Food Adulteration Act (1954), S 20 (1) 

Cal 340 A (C N 76) 


Penal Code (45 of 1860) 

S 34 — Free fight between two' 

groups of persons — Imuries sustained by 
persons of both groups in course of such 
fight — Death of two — Only persons: 
found to have inflicted iniuries can be 
convicted for the injuries caused by them 

— See Penal Code, (1860), S 149 

SC 363 B (C N 82) 
Ss 34 and 304, Part I — Bona fide as- 
sertion of right of way through unculti- 
vated portion of private land by villagers; 

— Does not amount to common intention 
to commit a criminal act — Conviction 
under Sections 304 Part 1/34, held, illegal 

— Decision of Guj High Court, Reversed 

SC 363 C (C N 82) 

S. 53 — Convictions and sentences 

under Sections 467, 471, 477-A and 409_of 
Code — Revision — Held, ends of justice 
would be met by reducing sentence of im- 
prisonment to period already undergone 
by accused because (1) he was first of- 
fender (2) was likely to be weeded out of 
co-operative institution, wherein he was 
the President, the position which was used 
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Penal Code (contd) 1 / i 1 

by him for committing offences and (3) 
was pretty old man of 62 or 63 years — ■ 
(Criminal P C (1898) Ss 439 and 32 — 
Reduction of sentence) 

Mad 431 (C N 98) 

Ss 97 99 — Right of private defence 

— Persons constructing permanent water 
course on land of another without his con- 
sent — They commit criminal trespass and 
mischief — Occupier of land has right of 
private defence of property — He need 
not resort to public authonties 

Pun] 352 A (C N 80) 

S 99 — Right of private defence — 

Persons constructing permanent water 
course on land of another without his 
consent — Thev commit criminal trespass 
and mischief — Occupier of land has right 
of private defence of property — He need 
not resort to public authorities — See 
Penal Code (1860) S 97 

Punj 352 A (C N 80) 

S 103 — Complainant s party armed 

with deadly weapons entering upon land 
occupied by accused and constructing per- 
manent water course on it without any 
nght — Party of accused resisting them — 
Fight between the parties resulting in 
death of two persons on complainants 
side and injuries to persons on both sides 
< — Held that accused had nght of pnvate 
defence of property and had not exceeded 
it — Being protected by the nght there 
was no offence committed by them. 

Punj 352 C (C N 80) 

S 109 — Conspiracy and abetment — 

Offences are distinct — See Penal Code 
(1860) Section 120-B Cal 332 C (C N 75) 

Ss 120-B and 109 — Conspiracy and 

abetment — Offences are distinct 

Cal 332 C (C N 75) 

Ss 149 and 34 and 323 and 304 ■ — 

Free fight between two groups of per- 
sons — Injunes sustained by persons of 
both group in course of such fight — 
Death of two persons — Only persons 
found to have inflicted injunes can be 
competed for the injuries caused br them 
SC 363 B (C N 82) 
S 182 — Offence falling under Sec- 
tion 182 of Penal Code ■ — Application 
under Section 476 (1) cannot lie — See 
Criminal P C (1898) Section 476 (1) 

Guj 425 B (C N 96) 
- — S 218 — Alterations m entnes in 
village revenue records by Lekhpal in ex- 
ercise of powers given under Law ~ 
Alterations though erroneous cannot be 
a ground for prosecution under S 218 
All 384 (C N 87) 

S 302 — Trial for murder — Absence 

■of corpus delecti — Crime can be proved 
b} circumstantial evidence 

„ Cal 403 A (C N 93) 

- — S 302 — Trial for murder — Cir- 
■cumstantial evidence leading to commis- 
sion of crime by accused — Non-establish- 
ment of motive — Trial Is not vitiated 

Cal 403 B (C N 93) 


Penal Code (contd) * 

S 304 — Free fight between two 

groups of persons — Injuries sustained by 
persons of both groups in course of such 
fight — Death of two persons — Only 
persons found to have inflicted injunes 
can be convicted for the offences indivi- 
dually committed by them — See Penal 
Code (1860) S 149 SC 363 B (C N 82) 

S 304 Part I — Bona fide assertion 

of nght of way through uncultivated por- 
tion of pnvate land — Common intention 
to commit criminal act within Section 34 
if can be inferred — Conviction under 
Sections 304 Part 1/34 held illegal — See 
Penal Code (1860) S 34 

SC 363 C (C N 82) 
— — S 323 — Free fight between two 
groups of persons — Injuries sustained 
by persons of both groups m course of such 
fight — Death of two — Only persons 
found to have inflicted injuries can be 
convicted for the injuries caused by them 

— See Penal Code (1860) S 149 

SC 363 B (C N 82) 

Ss 391 395 — Conviction of less than 

five persons — Legality 

All 386 (C N 88) 

S 395 — Conviction of less than five 

persons — Legality — See Penal Code 
(1860) S 391 All 386 (C N 88) 

S 406 — Scope Offence under Sec- 
tion 406 I P C — Where neither entrust- 
ment nor conversion has taken place with- 
in the territorial jurisdiction of the Court 
where complaint is lodged the Court has 
no jurisdiction to proceed wnth complaint 

— See Criminal P C (1898) Ch XV 

Cal 332 A (C N 75) 
S 426 — Scope — Tenant surrender- 
ing land — Landlord entering into pos- 
session — Such possession can be availed 
of for purposes of Section 426 or 447 
I P C ■ — See Tenancy Laws — Manipur 
Land Revenue and Land Reforms Ac* 
(33 of 1960) S 119 

Mampur 360 C (C N 81) 
S 447 — Scope — Tenant surrender- 
ing land — Landlord entering Into pos- 
session — Such possession can be availed 
of for purposes of S 426 or 447 L P C 

— See Tenancy Laws — Manipur Land 
Revenue and Land Reforms Act (33 of 
1960) S 119 Manipur 360 C (C N 81) 

S 506 — Charge under — Intention 

which weighs with accused In entering 
upon land in possession of another has no 
relevancy to charge under Section 506 — 
Complaint under Section 506 cannot be 
thrown out on ground that dominant In- 
tention of accused in entering upon land 
was in his capacity as its owner 

Mampur 360 D (C N 81) 
Prevention of Food Adulteration Act 
(37 of 1954) 

Ss 2 13 and 23 — *Matar dal — 

Analyst treating it as a pulse and report- 
ing the sample to be adulterated — Court 
taking it also to be foodgrain — Ac- 
cused acquitted for non-performance of 
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Prevention of Food Adulteration Act 
(contd.) 

additional tests tinder A 18.06 (i) and (ii) 

- — Decision, held, could not be assailed — 
Absence of evidence about it being 'food- 
grain’, held, immaterial 

Cal 340 B (C N 76) 

Ss 2 (13), 7, 10 (1), 10 (2) — Sale for 

analysis — Included in definition 'sale’ 
under Section 2 (13) — Article actually 
sold for purpose of analysis — Prosecu- 
tion need not prove that article was in- 
tended for sale. AIR 1959 Mad 333, Dist 
from Andh Pra 388 (C N 89) 

Ss 2 (xiii) and 2 (i) (a) — Food Ins- 
pector taking sample of article of food — 
Seller accepting amount as cost of it — 
Sale is presumed — See Prevention of 
Food Adulteration Act (1954), S 16 (1) (a) 
<i) Andh Pra 393 (C N 90) 

S 7 — Sale for analysis — Included 

in definition 'sale’ under Section 2 (13) — 
Article actually sold for purpose of ana- 
lysis — Prosecution need not prove that 
article was intended for sale — See Pre- 
vention of Food Adulteration Act (1954), 
S. 2 (13) Andh Pra 388 (C N 89) 

S 7 — Sale of adulterated article of 

food — Offence liable to be punished under 
Sections 16 (1) (a) ( 1 ) & 7 read with Sec- 
tion 2 (i) (a) and Rule 44 (b) under the 
Act — See Prevention of Food Adultera- 
tion Act (1954), S 16 (1) (a) (l) 

Andh Pra 393 (C N 90) 

S 7 (1) — Conviction under S 7 (1) 

read with S. 16 (1) • — Acquittal in ap- 
peal — Appeal by State against appellate 
order — Held, as a matter of form proceed- 
ing was appeal and not proceeding in 
revision, though m substance it made no 
difference whatever view was taken of 
the matter — Appeal by State was com- 
petent — See Criminal P C (1898), S. 423 
Madh Pra 427 A (C N 97) 

Ss 10 (1), 10 (2) — Sale for analysis 

— Included in definition 'sale’ under Sec- 
tion 2 (13) — Article actually sold for 
purpose of analysis — Prosecution need 
not prove that article was intended for 
sale — See Prevention' of Food Adultera- 
tion Act (1954), S 2 (13) 

Andh Pra 388 (C N 89) 

S. 10 (3) — Food Inspector taking 

sample of article — Inspector has to 
tender price of it — See Prevention of 
Food Adulteration Act (1954), S 16 (1) 
(a) (i) Andh Pra 393 (C N 90) 

S. 13 — 'Matar dal’ — Analyst treat- 
ing it as a pulse and reporting the sample 
to be adulterated — Court taking it also 
to be 'foodgrain’ — Accused acquitted for 
non-performance of additional tests under 
A 18.06 (i) and (ii) — Decision, held, 
could, not be assailed — Absence of evi- 
dence about it being 'foodgrain’, held im- 
material — See Prevention of Food Adul- 
teration Act (1954), S. 2 

Cal 340 B (C N 76) 
Ss. 16 (1) (a) (i), 7, 2 (i) (a). 2 (xiii) 
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Prevention of Food Adulteration Act 
(contd.) 

and 10 (3) — Food Inspector taking sam- 
ple — Whether a sale — A question of fact 

— Seller can refuse to accept price — 
Acceptance of amount as cost of article 

— A sale is presumed within S. 2 (xiii) — 
Sale is offence liable to be punished under 
the section — (Prevention of Food Adul- 
teration (Central) Rules (1955), R 44 (b) ) 

Andh Pra 393 (C N 90) 

S 16 (1) and (7) — Appreciation of 

evidence — Criminal Trial — Material on 
record iustifying finding in favour of 
accused — Court, held, could act on it 
though accused had not taken it as a 
specific ground of defence — 'Matar del’ 

— Analyst testing it only for 'pulse’ — 
Court also treating it as 'foodgrain’ — 
Absence of additional tests could result 
in acquittal — Fact that accused had not 
pleaded it m defence, held, immaterial ■ — 
See Evidence Act (1872), Section 3 

Cal 340 C (C N 76) 
S. 16 (1) — Conviction under Sec- 
tion 7 (1) read with Section 16 (1) — Ac- 
quittal in appeal — Appeal by State 
against appellate order — Held, as a matter 
of form proceeding was appeal and 
not proceeding in revision, though in sub- 
stance it made no difference whatever 
view was taken of the matter — Appeal 
by State was competent — See, Criminal 
P. C (1898), Section 423 

Madh Pra 427 A (C N 97) 

S 20 (1) — Complaint was held to 

be neither by the Corporation nor person 
authorised by 'local authority’ — (Muni- 
cipalities — Calcutta Municipal Act (33 of 
1951), Ss 585 and 30 — Complaint to 
Magistrate about an offence — Complaint 
to be signed by the Commissioner — 
Rubber stamp impression of signature not 
enough — (Criminal P. C (1898), Ss 190 
(1) (a) and 200 (a) — Complaint not pro- 
perly authorised — Magistrate cannot take 
cognizance of ) Cal 340 A (C N 76) 
S. 23 — 'Matar dal’ — Analyst treat- 
ing it as a pulse and reporting the sample 
to be adulterated — Court taking it also 
to be ’foodgrain’ — Accused acquitted 
for non-performance of additional tests 
under A 18 06 (i) and (ii) — Decision, 
held, could not be assailed — Absence of 
evidence about it being 'foodgrain’, held 
immaterial — See Prevention of Food 
Adulteration Act (1954), S 2 

Cal 340 B (C N 76) 

Prevention of Food Adulteration (Central) 
Rules (1955) 

R 44 (b) — Sale of adulterated arti- 
cle of food — Offence liable to be punish- 
ed under S 16 (1) (a) (i) and S 7 read with 
Section 2 (i) (a) and R 44 (b) under the 
Act — See Prevention of Food Adultera- 
tion Act (1954), S. 16 (1) (a) (l) 

Andh Pra 393 (C N 90) 

Preventive Detention Act (4 of 1950) 

See under Public Safety. . . 
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— Preventive Detention Act (4 of 1950) 

S 3 (2) (b) — Expression specially 

empowered under — Meaning of — State 
Government can specially empower not 
only particular individual Additional Dis- 
trict Magistrate but also entire class of 
such Magistrates under the section — Cri- 
minal P C (1898) S 39 — Madras Gene- 
ral Clauses Act (1 of 1891) S 15 AIR 
1951 Mad 1159 & AIR 1956 Sau 73 Dis- 
sented from Ker 344 (C N 77) 


Sugar Cane Control Order (1955) 

— R 3 — Validity of pever conferred 
on Government under Section 3 of Essen- 
tial Commodities Act and Sugar Cane Con- 
trol Order cannot be challenged — See 
Constitution of India Sch VII List III 
SC 367 C (C N 83) 
• — — R 3 (3) — Rule is valid — See Es- 
sential Commodities Act (1955) S 2 (b) 
& (c) SC 367 A (C N 83) 

R 3 (3) — Provision of Order pre- 
vails over Bihar Sugar Factories Control 
Act (1937) the Act being a pre Constitu- 
tion Act — See Essential Commodities Act 
(1955) S3 SC 367 B (C N 83) 

TENANCY LAWS 

—Manipur Land Revenue and Land Re- 
forms Act (33 of 1960) 

Ss 119 126 — Scope — Tenant 

surrendering land — Landlord entering 


Tenancy Laws — Manipur Land Revenue- 
and Land Reforms Act (contd ) 
into possession — Such possession can be 
availed of for purposes of Section 426 or 
447 I P C — (Penal Code (1860) Sec- 
tions 426 447) — (Criminal P C (1898) 
S 200) Manipur 360 C (C N 81) 

S 126 — Scope — Tenant surrender- 
ing land — Landlord entering into posses- 
sion — Such possession can be availed of 
for purposes of Section 426 or 447 I P C 
— See Tenancy Laws — Manipur Land 
Revenue and Land Reforms Act (33 of 
1960) S 119 Manipur 360 C (C N 81> 


TourisW Baggage Rules (1958) 

—Cl 3 Expln — There is no import 
within meaning of Customs Act in a case 
where goods are entrusted under S 80 
and are not carried by passenger beyond 
customs barner — See Customs Act 
(1962) S 111 Delhi 417 B (C N 94) 

Cl 3 (1) — Term baggage as used in 

Sections 77 and 80 Customs Act is not 
confined merely to personal effects as 
defined by Cl 3 and includes any article 
contained in baggage even though it be in 
commercial quantities — See Customs Act 
(1962) S 77 Delhi 417 A (C N 94> 

Words and Phrases 

Expression specially empowered — 

Meaning of — See Public Safety — Pre- 
ventive Detention Act (4 of 1950) Sec- 
tion 3 (2) (b) Ker 344 (C N 77) 


SUBJECTWISE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM, ETC , IN 1970 CRI L J MARCH 
DISS = Dissented from In NOT F =Vot followed la OVER ^Overruled In Beyeri =Revers«a It, 


Companies Act (1 of 1956) 

— Ss 159 to 162 — (1967) 2 Com U 92 
(All) — Diss 1970 Cn U 313 (C N 72) 
(Andh Pra) 

— Ss 159 to 162 — AIR 1963 Andh Pra 
389 — Over 1970 Cn LJ 313 (C N 72) 
(Andh Pra) 

— Ss 159 to 162 — (1935) 39 Cal WN 1152 
— Diss 1970 Cn LJ 313 (C N 72) (Andh 
Pra) 

— Ss 159 to 162 — AIR 1948 Cal 42 — 
Diss 1970 Cn LJ 313 (C N 72) (Andh 
Pra) 

— Ss 159 to 162 — 1963 (1) Cn LJ 521 
(Cal) — Diss 1970 Cn U 313 (C N 72) 
(Andh Pra) 

— Ss 159 to 162 — 1964 Mad WN 103 — 
Diss 1970 Cn LJ 313 (C N 72) (Andh 
Pra) 

— Ss 159 to 162 — AIR 1966 Mad 415 — 
Diss 1970 Cn LJ 313 (C N 72) (Andh 
Pra) 

— Ss 159 to 162 — AIR 1963 Rai 134 — 
Diss 1970 Cn U 313 (C N 72) (Andh 
Pra) f 

— S 166 — (1967) 2 Com U 92 (All) — 


Companies Act (contd ) 

Diss 1970 Cn U 313 (C N 72) (Andh 
Pra) 

— S 166 — AIR 1963 Andh Pra 389 — 
Over 1970 Cn U 313 (C N 72) (Andh 
Pra) 

— S 166 — (1935) 39 Cal WN 1152 — 
Diss 1970 Cn LJ 313 (C N 72) (Andh 


— S 166 — AIR 1948 Cal 42 — Diss 1970 
Cn LJ 313 (C N 72) (Andh Pra) 

— S 166 — 1963 (1) Cn LJ 521 (Cal) — 
Diss 1970 Cri LJ 313 (C N 72) (Andh 
Pra) 

— S 166 — 1964 Mad WN 103 — Diss. 
1970 Cn U 313 (C N 72) (Andh Pra) 

■ — S 166 — AIR 1966 Mad 415 — Diss. 
1970 Cn LJ 313 (C N 72) (Andh Pra) 

— S 166 — AIR 1963 Raj 134 — Diss. 
1970 Cn LJ 313 (C N 72) (Andh Pra) 

-S 210 — (1967) 2 Com U 92 (All) 

— Diss 1970 Cn U 313 (C N 72) (Andh 
Pra) 

— S 210 — AIR 1963 Andh Pra 389 — 
Over 1970 Cn U 313 (C N 72) (Andh 
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Companies Act (contd.) 

— S. 210 — (1935) 39 Cal WN 1152 — Diss. 
1970 Cri LJ 313 (C N 72) (Andh Pra) 

— S 210 — AIR 1948 Cal 42 — Diss. 1970 
■Cn LJ 313 (C N 72) (Andh Pra) 

— S. 210 — 1963 (1) Cn LJ 521 (Cal) — 
Diss. 1970 Cri LJ 313 (C N 72) (Andh 
JPra). 

— S 210 — 1964 Mad WN 103 — Diss. 
1970 Cri LJ 313 (C N 72) (Andh Pra). 

— S. 210 — AIR 1966 Mad 415 — Diss. 
1970 Cn LJ 313 (C N 72) (Andh Pra). 

— S 210 — AIR 1963 Raj 134 — Diss. 1970 
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THE LAW OF EVIDENCE 

BY 

RATANLAL RANCHHODDAS, B.A., LL.B., 

Advocate ( 0. S. ), Bombay High Court, 

AND 

DHIRAJLAL KESHAVALAL THAKORE, B.A., 

Bamster-at-Laio 


15th Edition 1968 Price Rs. 12 Demi 8vo Pages 454 


n,# 

1. This is a companion volume to the authors’ Indian Penal 
Code and the Criminal Procedure Code. A critical study of the hook 
will enable a student to acquire a sound knowledge of the law of 
evidence, a complete mastery of which is a sine qua non to one who 
seriously aspires to rise in the profession. 

2. Under each section of the Indian Evidence Act the commen- 
tary lucidly explains the object, principle and meaning of the provision 
in the light of leading Indian and English decisions, the facts of which 
are given to elucidate and illustrate the principle and meaning of each 
provision. The Summary of .the provisions of the Act, given at the end 
of the book, will give to the beginner a bird’s-eye view of the whole Act 
and to one who has mastered the subject it will be useful for revision 
when the examination is at hand. 

SOME OPINIONS ON THIS EDITION 

THE HON’BLE MB. N. L. ABHYANKAB, Judge, nigh Court, Bombay : "The book 
has earned a unique place in legal literature, explaining lucidly the intricate problems of 
our law of evidence to students, Judges and lawyers.” 

THE HON’BLE MB. G. N. YAIDYA, Judge, High Court, Bombay : "I am sure 
that the book will be valuable to me in the discharge of my functions.” 

THE HON’BLE ME. B. D. BAL, Judge, High Court, Bombay : "Looking to the 
mass of case law on the subject, which has arisen during recent years, an up-to-date boob 
like this is bound to prove useful to students and members of the legal profession.” 

THE HON’BLE MB. M. G. CHITALE, Judge, High Court, Bombay : " I have 
always found that your smaller editions are very useful not only to students, but even to- 
Courts for ready reference.” 


THE BOMBAY LAW REPORTER (Private) LTD., 

“KRISHNA MAHAL”, 63, MARINE DRIVE, BOMBAY 20. 
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VISIT OF THE CHIEF JUSTICE OF INDIA TO A.I.R. OFFICE 
[15th February, 1970] 

The A. I. R. had the pleasure and privilege of welcoming to its premises and 
Teceiving the Hon’ble Shri Muhammad Hidayatullah, Chief Justice of India, on the 
evening of Sunday, the 15th February last. Shri V. V. Chitaley, the founder of 
the concern, read a welcome address on the occasion. Several Judges of the Nagpur 
Bench of the Bombay High Court and other eminent persons graced the 
occasion with their presence. The Chief Justice responded suitably to the welcome 
address. An important theme of both the welcome address and the Reply by 
the Chief Justice was judicial candour seen in Judges admitting, when necessary, 
that their previous j'udgments were not correct and overruling themselves. The 
function ended with light refreshments and coffee. 


WELCOME SPEECH 
By 

Shri V. V. Chitaley. 

1. “May it please your Lordship, — It gives me very great pleasure, indeed, 
to welcome you to the All India Reporter, this evening We have been looking 
forward to this visit for a long time. Sir, we are proud that a Nagpurian is adorn- 
ing the highest seat of justice in the country and we consider it a privilege and 
honour to have you in our midst this evening, for however short a time. We are 
indeed grateful to you, that in spite of your many engagements, you have been 
kind enough to make it convenient to spare a short time for us also and to honour 
and encourage us by your acceding to our request to grace this occasion with your 
presence. 

2. My Lord, I may be excused for pointing out on this occasion that, the 
Nagpur High Court has contributed not less than four Judges to the Supreme 
Court and in your Lordship’s person Nagpur is justly proud of having contributed 
a second Chief Justice of the Supreme Court, (the first being Mr. B. P, Sinha). 

3. The fact that when the office of the President of India falls vacant, the 
mantle of the highest office in the country falls on the Chief Justice of India shows 
the exalted nature of the office of Chief Justice, And, permit us to express our 
humble congratulations to your Lordship, on the fact that this unique honour also 
was yours. 

4. It is not necessary and perhaps it would be impertinent on my part to 
praise the very high quality, both legal and literary, of your pronouncements 
from the Bench, But permit me to say that your judgment in Ranjit Udesi’s case 
was not only an illuminating exposition of what constitutes obscenity in literature 
but was a piece of literature in itself. Your separate judgment in Golak Nath’s 
case, concurring with Chief Justice Subba Rao’s conclusion but on different 
grounds, was, again, a remarkable pronouncement which will be a permanent land- 
mark in our law reports, representing an altogether original point of view. 

5. Before concluding, it is my wish to draw attention with special pride to 
one quality' which I have noticed in your judgments — your exemplary frankness 
in freely stating that in some previous judgment of yours you expressed a certain 
view which, owing to certain factors which were responsible for the oversight, was 
not correct. In this connection, I beg leave to mention your Lordship’s judgment 
in State of Gujarat v. Shanblal, AIR 1969 SC 634 at p. 637. 

6. In this connection, I am reminded of certain eminent Judges in our 
country who were so noble that they would consider it below their dignity to try 
to avoid stating plainly that on a former occasion they had expressed a view of 
the law which on further consideration they found was not correct. One of these 
noble persons was Justice Holloway of the Madras High Court who, if I remem- 
ber right, once wrote, "At that time, the jargon of English law was m my head.” 

7. The other honoured name which I remember in this connection is that 
of Ismay, J. C. of our own Judicial Commissioner’s Court of Nagpur, 
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8 lour Lordship I ha\e recently read somewhere that Gladstone used to 
say that infallibility is not expected of any human being but it is useful to be sure 
of one mans integrity 

9 I mean no disrespect to the Bench when I say that the same noble words 
of Gladstone may also be applied to the Judiciary from the highest echelons 
downwards That will mate the rule of law an accomplished fact in our beloved 
motherland 

10 Let me say that in my humble opinion your Lordship stands for the 
highest judicial ideals from every point of view 

11 Let me again thank your Lordship for having made it convenient to be 
m our midst this evening and honouring us by your presence” 


Reply by the Honble Mr Justice M. ILdayatullah, Chief Justice of India. 

“Mr Chairman my former colfeagues and fnends — It was one year back 
that I promised Mr Chitaley that I would like to pay a visit to the All India 
Reporter Press Chief Justice Mr Sinha once came to the A. I R Press and I had 
then a chance to visit this Press along with him but for some reason or other I 
was not able to do so 

I am glad to be here today for two reasons Firstly because this is a premier 
law publishing house Secondly I am very familiar with the Chitaley family and 
the Chitaleys have been knowing me for the last so many years My father knew 
Mr V V Chitaley very welL I was also very fortunate to know him from my 
student days 

As I went round the Press and saw the mechanisation and automation process 
etc I was reminded of a rotary dub where they have a method of classifying 
members as representing different professions In classifying members of the 
Judiciary for purposes of admission an appellate Judge was classified as "judicial 
wholesale” and other Judges as "judicial retail” Just so I think among law re- 
ports the All India Reporter may be classified as Law Reports “wholesale" and 
other reports may be classified as Law Reports retail” 

In the section relating to the Supreme Court alone the All India Reporter 
covers about 2000 pages per year And then (here are the reports of the oases of 
the various State High Courts It is indeed a colossal work that the All India 
Reporter u doing and it is doing a very good job of it The price also is very 
moderate when we consider the vastness of the publication and its usefulness" 
Then His Lordship proceeded to dwell on the place of law reports in the work 
of Courts He observed that one should first study the .problem m each case with 
reference to its own circumstances before turning to the law reports 

His Lordship also dealt with the question of Judges frankly admitting their 
mistakes and retracting their own previously expressed views on law when they 
find that they were not correct His Lordship called this “judicial honesty " His 
Lordship went on to observe that he was always ready to rectify his own views on 
law when he found them not to be sound He also instanced the case of Mr 
Justice Bose who on an error being pointed out, immediately and readily correct 
ed it His Lordship also gave the instance of Lord Hewart who while sitting as 
an appellate Court in a criminal case reversed his own decision which he had 
given m the court of first instance 

His Lordship observed that Judges must always keep their minds open to new 
ideas In this connection he remarked that Judges take the law from the lawyers 
and are sometimes muled This is one of the reasons why decisions of the samo 
Court are overruled sometimes 
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NATIONAL CONFERENCE ON LEGAL AID 
PUBLIC NOTICE 

The Centre for the Study of Law and Society of the Institute of Constitutional 
and Parliamentary Studies is organising a National Conference on Legal Aid on 
Saturday, the 28th and Sunday, the 29th March, 1970 The Conference would he 
inaugurated at the Vigyan Bhavan, New Delhi on Saturday, the 28th March, 1970 
at 10 30 A. M. by Shn V. V. Giri, President of India The President would also 
tie inaugurating the National Legal Aid Association of India at the same time 

(Centre for the Study of Law and Society, Insbtute of Constituhonal and 
Parliamentary Studies, 18, Vitlialbhai Patel House, Rafi Marg, New Delhi-1.) 


THE LAWYER, DEVELOPING NATIONS AND LEGAL AID: 

A PROPOSAL 0 

(By ARTHUR L. BERNEY, Consultant on Legal Education Centre for the 
Study of Law and Society.) 

[This paper was submitted to the Bangkok World Conference on World Peace 
through Law, September 10, 1969. Excerpts from it, particularly portions of 
Part II including the proposal section, were read at Session IV: Man, Rights and 
Law.] 

“NOTE: (The views expressed in this paper are the author’s and not those 
of the Centre for the Study of Law and Society nor of The Ford Foundation which 
has made his services available to the Centre ) 

PART I 

ONE VIEW OF THE LAWYER: A CHANGE BROKER 

To say that we are living in a period of revolutionary change is common- 
place. Let’s leave the accuracy of this description to others to quibble over, along 
with the endless inquiry about its causes. It is enough for us lawyers — Profes- 
sional contingency discounters — that the possibility of revolutionary change 
exists For that possibility alone thrusts upon us the basic question- Will the 
revolution, should it come, be bloody or bloodless? And never mind that too, for 
the final question for the lawyer — professional pragmatist — is: How to make 
sure it is bloodless? 

Failing this — the ascertainment of the bloodless way — we fail our very 
selves, for in cataclysm we lawyers cease to exist We function only within the 
bounds of order Only there can we serve our calling as brokers of change. If 
this characterisation is doubted, then may I challenge you to think of any engage- 
ment, great or trivial, in which the lawyer serves, that does not involve him in 
negotiating, facilitating, channelizing or resisting change. 

Often, too often, the profession is identified with the status quo — "hand- 
maidens of vested interests” and that sort of declamation. Well, there is no use 
denying that our services are generally sought by those who would resist and 
retard change for the simplest reason: those clients consider their present state 
satisfactory. And it may be that resistance is sometimes the best counsel, but it is 
more often the worst. For, by nature, man and his world are not static. A good 
broker is an accommodator. 

This means that the lawyer must constantly exercise a judgement about the 
validity, force and imminence of the impinging changes if he is to serve well. It 
is this judgement that distinguishes his activity, by the way, from that of a legal 
technician. And the converse holds that when he shirks the exercise of this judge- 
ment he surrenders his professional role. So it is when he counsels resistance or 
is immobilized because he perceives that the change he foresees is fraught with 
danger. It is best to remember in such circumstances Alfred North Whiteheads 
observation that major advances in civilization are processes which all too nearly 
wreck the societies in which they occur. 
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Enough of abstractions The change to which the author invites your exa- 
mining judgement is the uprising of the poor ■ — the outward signs of which run 
from the rage of the not tom streets of affluent urban centers to the zeal of the 
revolutionary guerrilla fighter Like it or not these are the manifestations of a 
change struggling to become Somehow it cames more impact when its read in 
the words of an assessment from spokesmen of a people whose qualities of passi 
vity, forbearance and patience we profess to admire To quote 

"It 1 $ the patience of the Indian people sometimes mistaken for Inertness or 
passivity which has created an impression that a revolt of the masses is unthink- 
able If poverty is not treated adequately in the next ten years the Indian 
rural proletariat may produce the classic spearhead for mounting a revolutionary 
instead of an evolutionary, process of change Indian democracy, which has 
hitherto not had to absorb the active discontent of the masses can be shaken to 
the core if it cannot devise new policies to change the militant psychology of 
the disillusioned poor” 1 

This is no excerpt from some revolutionary tract either It is a note of 
urgency struck by men who have studied poverty in India and despite their seem- 
ing despair reflect in their call for Government action continued commitment to 
orderly change 2 in them prescription for action modesty and proportion 3 and 
in a poignant paean hope 4 

The document from which these passages are drawn replete with its graphs 
and charts is the kind of muffled anguish that convinces this observer Others 
may prefer to draw their conclusions from the explosive episodes of the daily front 
pages 

LAWYERS OF INDIA — PROFESSIONAL FORFEITURE? 

Of particular interest to this writer is the Judgement exhibited by the Indian 
legal profession This not merely because he lives and works there but because 
India with its enormous numbers of destitute people and its depth of commitment 
to social uplift through orderly change 5 epitomizes the challenge of discovering 
the bloodless way 

If the observations and Endings of commentators are to be relied on a bleak 
prospect emerges For it is difficult not to conclude that, if the Indian legal 
profession indeed perceives the need to produce drastic social reform it must have 
long since forfeited its professional role of contributing to that reform 

In 1963 Dr Richard Schwartz 0 a careful student of the Indian scene wrote 
"Limitation of legal activity largely to htigabon leaves the Indian lawyer far 
from the center of power in contemporary India "7 

One consequence of this he continued in an article that outlined the decline 
of the profession since premdependence is the professions failure to help counter 
balance the power of Government through “negotiabon and enforcement of con 
tracts legislative lobbying and challenging the power of administrative 
agencies in the Courts ”8 

In a more recent remark that same author lecogmzed what is for this observer, 
the more significant failure of the profession the failure to produce "real changes 
in the life conditions of the underprivileged segments of Indian Society ”9 The 
reference made to Myrdals multiple examples of laws intended for the poor para 
doxically being turned against them through the legal processes (e g the land 
reform law which produces Court backlogs and lawyers bills but no land for the 
landless and co-operatives intended to reduce debt slavery actually strength eni ng 
the creditor with Government funds) is most telling 10 

This tantalizing divergent faihng on the part of the profession on the one 
hand to assume a part u controlling national destiny through existing power vor 
tices and on the other to play a role in articulating and formulabng the modes 
of social reformation are captured in Dean Mukerjees dilemma in attempbng to 
state the objects of Indian legal education 

“The truth is probably that the object of law teaching being so inhmately 
bound up with other social and economic problems crying for urgent soluhons, 
defies definition in clear and unambiguous terms We in India may 1 outwardly 
sbll be wedded to the doctrinal law but are unable to shut our eyes completely to 
the sociological factor ”11 ' > 
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The picture one gets is of a profession in a “hang-up,” One might surmise from 
his closing remarks on the “objects of law teaching" that the Dean believes the 
lack stems from the fact that “(i)n the sociological context. . . Our legal education 
and knowledge has always been singularly irrelevant.” Therefore, he concludes, 

“we are a long way away from education that will train a man not merely in 

the work of solving problems of individual clients but of the society in which he 
lives ”12 

OR PROFESSIONAL RECLAMATION? 

It may be the personal need to shake pessimism but this observer, for one, 
senses a shift. Not so much a new wave yet as a ripple. It may have been just 
this sort of wishful intuition that led Professor Schwartz to end his "prefatory” 
introduction to the papers prepared for the Conference on the Comparative Study 
of the Legal Profession with Special Reference to India,13 on this note: 

“Indian lawyers gained great esteem during the struggle for mdependence. 
Are they now ready to recapture this position by joining and leading the struggle 
for social justice 51 ” 14 

There is much in the Conference papers themselves to sustain hope. And 
this in the context of full appreciation of the shortcomings.15 For example, a 
prominence of lawyers as organizers and spokesmen of civic and reform groups 
denotes that lawyers are playing the role of agents of change.16 Likewise, law- 
yers were seen as “instrumental in devising modem organizational forms articulated 
to action in the national world of Government policies and plans. ”17 Perhaps most 
promising was the reference to the lawyers work in the district towns which relat- 
ed to cases involving enforcement of Government regulations or the accountability' 
of Government officials under the law. This was the aspect of the lawyer’s work 
viewed as “creating in the public mind a sense of political efficacy and . .esta- 
blishing an image of the judiciary as an independent intermediary between Gov- 
ernment and citizen.’! 8 

These, of course, were only straws or leanings. There was nowhere a claim 
that these preliminary findings w’ere more than suggestive concerning such queries 
the investigators set themselves as : 

(1) does the Indian lawyer function as an intermediary, linking the “higher 
law” with the law as applied at the low'er level? 

(2) does the Indian lawyer act as a earner of a nationwide “legal culture” 
who disseminates official norms while putting them in the service of various 
groups?19 

Or from the political scientist’s point of view: 

(3) is the lawyer instilling that sense of satisfaction with the legal system in 
the citizenry, such as would give them to perceive that system as a modality for 
realizing justice, and thereby presumably gain from them acceptance of the under- 
lying political system?20 

But nothing in the existing studies pretends to answ'er the delineation Professor 
Galanter gives to Dr. Schwartzs challenge : 

“India’s simultaneous commitments to economic development, a welfare State 
and democracy imply vast new demands on the legal system — demands for syste- 
matic hut flexible regulation, for new forms of protection and participation, and 
for broader distribution of legal resources. Will the Indian legal profession expand 
its role to meet these new demands? . . . Such a transformation depends upon the 
adaptive capacity of the profession and upon the capacity of legal education to 
impart the needed skills and attitudes. But to an equal extent it requires that the 
demand for more differentiated, complex and widely distributed legal services be 
made effective.”21 

A PROVING GROUND 

Only the future can tell whether the profession will meet these demands and 
reclaim its status and role. There are recent positive signs in the horrendous 
efforts of the leading law colleges to transform themselves 22 A crescendo of l e ?ai 
scholars are sounding the call to action in the law journals of India, But the 
proring ground will come, if we are to look for signs, in the fate of the la es 
efforts to establish a meaningful legal aid scheme in India. 
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Our reasons for this assertion are twofold 

(1) On four occasions since Independence senous efforts to establish wide- 
ranging legal aid programs have been mounted and failed Once more the battle 
is being joined, this time by one of the most vigorous institutes of legal reform i Q 
India If it fails too it would be difficult to deny that there exists an insurmount 
able paralysis of will on tbe part of the profession 

(2) A legal aid program is more than symbolically relevant to the question of 
whether the profession can meet the challenge of ushering in the requisite social 
reforms In the very operation of such a program dual basic objectives are serv- 
ed 

(a) the impoverished the downtrodden and the underprivileged — In a word 
the alienated ones — receive along with their writ a sense of hope uplift ehtitle 
ment and may be even involvement and 

(b) the attorneys who organize and operate these programs are especially as. 
they learn to perform with imagination and scope fulfilling their calling as the 
brokers of change and the instruments of Justice 

So it is that the natural testing ground of the Indian legal profession may be 
seen in its capacity to establish a national legal aid program 

PART I— FOOTNOTES 

1 The Anatomy of Indian Poverty, Monthly Commentary, Indian Institute of 
Public Opinion December 1968 at page 28 

2 “The Fourth Five Year Plan has brought this country face to face with 
tbe problem of its own poverty It has also arrived at a tune when the green 
revolution (has) opened the eyes of the nation to the possibility that a solu 
bon might be in its own hands A moderate plan of investing Rs 500 crores. 
(S2/3 billion) on a crusade against poverty each year is capable now of making a 
major impression on the problem The time is npe for a major transformation 
of the minds of the leaders of Indian society in respect of the pnonhes which they 
must lay down as imperative in all India s future plans" (Id at 154) 

3 “ firstly a new approach to education among the underprivileged, 
secondly a special contribution to their health and productivity thirdly, the alloca 
boo of specific employment particularly for those left outside the operation of 
a crude market place for labour and finally, the provision of leadership capable of 
mihating and running new enterprises on which the momentum of change can b© 
endunngly built " (Id at 16) 

4 “To be a leader m this epic fight against the most persistent of the world s 
enemies would be glory m itself To be a victor by a grand strategy to defy 
mankinds degradation by its failure to mobilise its resources, in peace as m war, 
will be truly to inherit the earth" (Ibid) 

5 The State shall strive to promote the welfare of the people by securing 
and protecting as effectively as it may a social order in which jusbce social 
economic and political shall inform all the institubons of the nabonal Lfe Indian 
Const Article 38 

8 Professor of Law, Northwestern University, Chicago Illinois USA Dr, 
Schwartz is a sociologist by training 

7 Schwartz Reflections on the Status and Functions of the Indian Lawyer 
“1” Kerala University Law Review 17 21 (1988) (Paper delivered at Amencaa 
Sociological Association, 1983) 

8 Ibid 

B Schwartz, Preface Lawyers in Developing Societies, Especially India 3 
Law and Society Review 195 196 (1969) 

10 Ibid. 

11 B N Mukerjee Legal Education m Indian Universities, Vol V Journal 
of All India Law Teachers Associabon 24, 25 (December 1968) 

12. Id. at 25-26 i 



1970 Cri. L. J. 


25 


National Conference on Legal Aid 

T 

IS. Conference sponsored by the Committee on Southern Asia Studies of 
the University of Chicago, held in Highland Park, Illinois, U. S., from August 10- 
12, 1967. Published as a Special Issue of Law and Society Review, Vol. Ill 
Nos 2 and 3, November 1968 — February 1969. (Hereafter referred’ to as Con- 
ference ) 

14. Id. at 199. 

15. In the Introduction, Study of the Indian Legal Profession, Prof Marc 
Galanter recounts such insights as : 

“the Indians’ strong orientation to Courts (as compared to other legal settings); 
their orientation to litigation rather than advising, negotiating or planning, the 
conceptualism in their handling of rules, and their individualism and lack of specia- 
lization.” (Conference at 207). 

“Writing and teachmg are, with significant exceptions, confined to close textual 
analysis on a verbal level with little consideration either of underlying policy. . . 
or problems of implementation.” 

(Id. at 208). 

Professor Rowe, Indian Lawyers and Political Modernization, reported dryly 
that “District Lawyers had given little or no thought to the relationship of the law 
to the social and economic goals of contemporary India” (Id. at 239) 

16. Conference, at 212. 

17. Galanter, Conference at 212; Rowe, Conference at 236 

18. Rowe, Conference at 228. 

19. Galanter, Conference at 202. 

20. Rowe, Conference at 220-21. 

21. Galanter, Conference 216-17. 

22. See e. g. All India Legal education seminar issue, IV Jaipur Law Journal 
(1964), P. K. Tripathi, In the Quest for a Better Legal Education, 1968, Journal 
of the Indian Law Institute (forthcoming); Report of the Committee on the Re- 
organization of Legal Education in the University of Delhi, P. B Gajendragadkar, 
Chairman (1964). 

Von Mehren, Law and Legal Education in India, 78 Harvard Law Review 1180 
(1965). The Ford Foundation in India has helped support reforms in legal educa- 
tion at Delhi and Banaras Universities during the last five years. 

PART n 

THE INSTITUTE OF CONSTITUTIONAL AND PARLIAMENTARY 
STUDIES: A PROPOSAL 

Recognizing a need to bolster India’s democratic institutions and to focus her 
attention of her political leaders on the problems of democratic development, a 
group of parliamentarians, jurists and distinguished private citizens formed the- 
Institute of Constitutional and Parliamentary Studies in March 1965. 

In general the Institute, under the chairmanship of one of India’s foremost 
Supreme Court Advocates, Dr. L. M. Singhvi, has pursued with steadfastness, 
vigor and imagination its goals of improving the functioning of political, legislative- 
and judicial institutions through research and training in parliamentary affairs, 
legislative process, judicial interpretation and constitutional developments. 

Its more innovative and successful programs include a Parliamentary Fellow- 
ship Program, an Orientation course for Freshman Legislators, Diploma courses in 
such subjects as legislative drafting, and parliamentary institution and procedure,, 
and a Legislative Reference Service. 

It cannot be gainsaid that this Institute has had an invigorating and stimulat- 
ing impact on the legislative process in India. The recent passage of a bill esta- 
blishing the office of Lokpal (Ombudsman), for example, may well be attributed in 
some measure to scholarly work on that subject earned forward at the Institute,! 
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THE CENTER FOR THE STUDY OF LAW AND SOCIETY 

In 1969 the Institute expanded its purpose along lines that had been already 
emerging to focus attention on the dynamics of the process of Interaction between 
the legal system and the social fabnc of the nation In order to accommodate its 
new purview the Institute dramatically extended its self mandate by establishing a 
Center for the Study of Law and Society With this step the Institute openly 
affirmed its willingness to confront the problems of securing a democratic welfare 
state, even though this might mean exceeding its original confinement to constitu 
live and procedural matters Although In its list of objectsS the Center maintains 
a promise of scholarly objectivity and neutrality it can he expected in its work 
to forthrightly address the congeries of demands for social reform that summons 
the nation 

In this endeavor the Institute may be understood as taking on the burden of 
the legal profession itself — the pursuit and securement of social Justice and civil 
rights — perhaps in the faith that through its example it may bestir that proles 
sion to its potential contribution to a stable and democratic India 

THE LECAL AID PROJECT 

Remaining true to its mother institutions custom of not shrinking from its 
challenge the Center initially set for itself a task which India had faded to sur 
mount on at least four previous serious efforts The lllusiveness of the goal of a 
comprehensive legal aid system for India is told in the history of these failures 3 
The Center staff has studied that history and determined to go ahead not because 
it perceived any significant change in the circumstances that conspired to defeat 
previous attempts nor because it viewed the earlier proposals as dl-conceived 4 
but simply because the establishment of such a program was intrinsic to the Cen 
ters very purpose and design Almost every other program and research aim of 
the Center presupposed the ultimate identification of a class of lawyers spread 
throughout the nation from city to vdlage, who could conceive of themselves as 
“brokers of change " as representatives of aggrieved communities and interests 5 
and who above all aspired to “a high moral purpose of service to the nation "6 
The Center would not be impatient or unrealistic with the Job of discovering and 
mobilizing such a force 7 but it bad to know at the outset if It was forthcoming 
No other technique lent itself better to that need than the active development of 
a legal aid program 

Given the diverse motivations and thorough awareness of the pitfalls of pnor 
attempts it is not surprising that the Center determined to pursue a quite different 
course from that of its predecessors Fust it saw nothing to be gained from 
setting out any particular scheme at the outset On the one hand many that had 
already been devised had obvious merit 8 on the other none that existed or might 
he ■dreamed ap ■muiIs 1 ■filaisr <aiy’ apmav' .xabvianae Ar Abe Aniair aumwi' Jwaniufy' 
xvith no scheme to pedal there was no point in approaching any official or private 
body in search of support. So much for what was not done 

The initiatives the Center took Immediately were dictated by (1) the mobva 
tion of discovering and generating supporters what we called “our constituency” 
and 12) utilizing that which we believed to be oar resource? — needless to say 
this was not money but manpower In the words of the program advisor a major 
working premise was 

that any workable program must be grounded in community organized and 
operated schemes Any superimposed centrally run program will have an inhibi 
five effect on local initiative and responsibility the immensity of the Job and 
heavy financial burdens it would entail would doom any effort that did not rely 
substantially on community resources In poor nations such as India, these re 
sources are mainly human — in this context the lawyers (social workers) and law 
students of each district or community 10 

Consistent with this thinking the Center has embarked on two initiatives thus far 

1 It has begun a senes of mailings to nil Judges governmental officials 
social workers and lawyers who it has reason to believe would be interested with 
the purpose of soliciting and fathoming the depth of their interest In this senes 
of mailings culminating m a number of regional workshops information wail he 
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•exchanged regarding the existence of legal aid programs (a questionnaire accom- 
panied the first issuance), the history of efforts in India, and foreign programs, and 
monographs on such subjects as the “Constitutional Brief’ for Legal Aid and the 
Role of the Lawyer and the Social Worker will be distributed. The major purpose 
of this effort, to quote from the first mailing, is : 

... .to identify, inspire and inform the individuals, associations and organiza- 
tions who are capable of making the indispensable basic contribution of will and 
•effort. 

2. A research effort, engaging the services (and not insignificantly the involve- 
ment) of law and social work students, relating to the legal needs, and their cur- 
rent fulfillment, of poor people in urban and rural India. This aspect was also 
•elucidated m the first mailing . 

Concurrent to all its operative activities the Center shall be engaging in socio- 
logical research of the poor . . .In this we shall be seeking to learn something 
about the legal service needs of the poorer classes, how and to what degree such 
needs are being fulfilled or sublimated, the recephvity to legal assistance that may 
be exhibited, the possible disruptive consequence of such assistance, and the like. 

This research was viewed as essential to correct resource requirement and 
feasibility assessment. It was also seen as an important prehminaryll to the 
formulation stage, by which time we would want to know something about the 
possibility' of building on indigenous dispute resolution systems, articulating with 
traditional norms, and the degree of congruence between the value premises of 
official law and customary practice. For example, it would be useful to do more 
than speculate about the chance that an Indian legal aid scheme might partake of 
the consensual techniques of conflict resolution — arbitration, conciliation and ac- 
commodation — typical of the communal society of traditional India.12 

A MISSING ELEMENT — FINANCIAL RESOURCES 

The Center is currently moving ahead according to plans, with a healthy sense 
of industry, save for one nagging misgiving. Would the necessary’ financial support 
be forthcoming 3 In 1962 the Law Ministry called a meeting of the law ministers 
of the various states to discuss provision for legal aid services. At that conference 
the State Governments recorded their inability to bear the financial burdens of a 
broad-scale legal aid scheme. The Central Government likewise designated finan- 
cial limitations as the barrier.13 There is, underlying this fact, the probability 
that the Government still regards legal aid, as it did a decade ago, “as of very 
mmor importance.”14 

In the letter to its “constituency” the Center bravely promised to “seek, in 
whatever ways are open to it, to attract support from every available source — 
private or pubhc, domestic or international — - that is free and willing to contri- 
bute.” 

AN APPEAL TO THE INTERNATIONAL LEGAL COMMUNITY 

In the report entitled the Anatomy of Indian Povertyl5 of last year it was 
made perfectly clear that in its drive to become a modem industrial state the poor 
were being left behind — if anything, the gap between the haves and the have- 
nots was widening. And the state of poverty becomes increasingly difficult to 
forbear when the signs of betterment are coming up all around you. 

This brutal fact should mean something to lawyers, who as a class thrive on 
order, and particularly to a special group of lawyers who have travelled around the 
globe m a quest for world order. For two reasons then the participants of this meeting 
ought to be especially concerned to relieve the plight of the poor in the develop- 
ing nations by devoting themselves to discovering means of providing them mean- 
ingful alternatives : 

1. if such means are not provided then ultimately the resort to disruptive 
force will come, carrying threat of shattering world peace; 

2. peace through law can only be pursued in a community where widespread 
respect for law has been generated. The absence of respect is especially acute 
today among the impoverished sections of every society.16 Only when the poor 
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come to see lawyers as champions of then - causes and law as a potent instrument 
of social change then alone will some hope of abandoning force as the primary 
means of dispute resolution emerge 

A PROPOSAL 

It is proposed that this international Conference adopt a resolution requiring 
its executive officers to investigate the possibility of identifying promoting or esta 
Wishing an international agency which would devote itself to the raising of funds 
for the broad purpose of securing to the poor peoples of the nations of the world 
justice under law with particular reference to the provision of legal assistance 
through lawfully constituted programs to such people It is further suggested that 
unless some existing organization assumes this undertaking the organization that 
may be established be called, for reason of clearly fixing its specific aim, the 
Foundation for International Legal Assistance to the Poor 

PART H— FOOTNOTES 

1 See e g M P Jam The Ombudsman in India (1069) (forthcoming) 
Generally the Journal of Constitutional and Parliamentary Studies (a quarterly 
that often reflects current activities at the Institute) 

2 (a) “To study legislation administrative practice and judicial trends with 
a view to examining on the one hand the impact of socio economic forces on 
legislation and judicial trends and on the other, to analyse the impact of legisla- 
tion and judicial pronouncements on «ocia! change” 

(b) “To analyse social realities study new ideas for legislation and prepare 
draft legislation” 

(c) "To generate and sustain interest among intellectuals and the wider 
public in the processes of interaction between the legal system and the society” 

3 See KoppeTl Legal Aid in India 8 Journal of the Indian Law Institute, 
224 (1966) Legal Department, Government of Bombay Bhagwati Committee Re- 
port on Legal Aid and Legal Advice in the State of Bombay (1950) Law Com 
mission Fourteenth Report Ch 27 p 587 (1958), India Ministry of Law, Outline- 
o' a Scheme for Legal Aid to the Poor (1981) 

4 On the contrary the plans all the way back to the Bhagwati Committee 
Report, are carefully worked out See Appendices A and B Koppell supra at 
246 and 249 

5 Calm and Cahn The IV ar on Poverty A Civilian Perspective 73 Yale Law 
Journal 1317 1348 (1964) 

0 Among a group of attorneys who were dissatisfied with their profession, 
a sub-group the author denominated "Gandbians" claimed such a high moral pur- 
pose and saw the profession as “self-serving, immoral and materialistic” Rowe 
Indian Lawyers and Political Modernization 3 Law and Society Review 219 238 
(1969) 

7 A Legal Services Clinic operated by the Bombay Committee for Legal 
Aid, established in 1967, represents one known group of such persons 

8 Note 4 supra. 

9 Most of the older schemes bore a marked resemblance to the British 
model Legal Aid Advice Act, 1949 and one the Bombay Legal Services Clinic 
is fashioned on the American Neighborhood Law Office pattern The danger of 
employing foreign models with careful regard to their relevance and adaptability 
to Indian conditions cannot be over-emphasized. 

10 It should be stressed that this was merely a working premise directed 
toward heading off the tendency to devise schemes at headquarters level without 
awaiting participation of those who would he expected to implement and run the 
programs It should not be understood as a predisposition against centrally-con- 
trolled, unitary schemes 
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11. Prior to the formulation stage, w'e informed our correspondents, the 
•Center; 

“ will continue to perform its more characteristic functions of research and 

study. The step preceding the formulation stage — the gathering and systemiza- 
tion of existing information and data — is essential even in an activist-oriented 
program. Even while it presses for development, the Center can attempt to make 
its study systematic and comprehensive. Carrying no responsibility for program 
adoption, the Center can treat any programs that may be instituted during the 
course of the research as experimental. Because it need not work against a dead- 
line as such, the Center can entertain long-term, open-ended and continuous 
investigation, even performing evaluative functions subsequent to the establishment 
■of a legal aid program. And most importantly, because it holds no brief for any 
particular approach, the Center can maintain that critical objectivity required of a 
scientific contribution; its work can serve anv and all proponents or, if this should 
be the case, intimate the unworkabihty of any and all proposed schemes.” 

12 Just as it may be dangerous to impose foreign models, there is the need 
to guard against the near fetish of the foreigner to idealize ancient customary 
models. These may well have as much irrelevance to modem India. Prof. Rowe, 
•for one, expressed the belief that there could be no accommodation between the 
customary and modem legal cultures The value premises of the modem (com- 
petitive, contractual and individualistic) were in basic conflict with those of the 
traditional system (hierarchic, status-oriented and communal). Rowe, Indian Law- 
jers and Political Modernization, 3 Law and Society Review, 219, 235 (1969). 

13. Personal interview with Mr. R. S. Gae, Secretary, Ministry of Law, 
•February 1966, reported by Koppell, supra at 226. 

14. Law Commission of India, supra Note 3, at 5S9. 

15. Indian Institute of Public Opinion, Monthly Commentary, Annual Num- 
•ber, 1988. 

16. “American Lawyers, sociologists, and Government officials now recognize 
that in order to rehabilitate members of society who are culturally and economi- 
-cally deprived, it is necessary to provide them with a means for redressing their 
gnevances and asserting their rights. If the law can be made to work for' people, 
they will be more likely to become contributing members of society. If the law, 
on the other hand, is an “enemy” and if a poor person cannot find a way in which 
to redress his grievances through the instruments of the law, he may turn against 
■the legally constituted authorities and his destructive impulses will be encouraged. 
.Koppell, supra note S, at 244, 
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POWERS OF A SPECIAL JUDGE . 

(By JOQINDBA Sl\’QH, B A , LL. B 

Has a Special Judge appointed under 
S 6 of the Criminal Law Amendment Act 
1952 (hereinafter referred to as Act) 
power to accept a final report submitted 
under S 173 Criminal PC by a Police 
Ofhcer investigating a case under Ss 101 
to 163 A, I P C or under S 5 of the Pre- 
vention of Corruption Act with a recom- 
mendation that no case xs made out against 
the accused? Has a Special Judge power 
to remand an accused to custody under 
S 167 Criminal PC? 

The answer to these questions will turn 
upon the fact whether the Special Judge 
is a Magistrate within the meaning of 
Ss 173 and 167 Criminal P C If he is not 
a Magistrate then he cannct act under 
the Sections and if he does then certain 
illegal consequences are bound to follow 
as would be seen from the discussion 
hereinafter 

The key to the answer whether a Special 
Judge has the powers of a Magistrate for 
the purposes of Ss 173 and 107 Criminal 
P C would be provided by S 8 of the 
Act It will be useful to quote the Section 
in full 

1 8 Procedure and powers of special Judges 

(1) A Special Judge may take cogni- 
zance of offences without the accused 
being committed to him for trial and in 
trying the accused persons shall follow 
the procedure prescribed by the Code of 
Criminal Procedure 1893 (Act 5 of 1893) 
for the trial of warrant cases by Magis- 
trate 

(2) A Special Judge may with a view 
to obtaining the evidence of any person 
supposed to have been directly or in- 
directly concerned in or privy to an 
offence tender a pardon to such person on 
condition of his making a full and true 
disclosure of the whole circumstances 
within his Knowledge relating to the 
offence and to every other person con- 
cerned whether as principal or abettor 


MID SECTIONS 167 & 173, CR P C 

, Senior Public Prosecutor Agra) 
in the commission thereof, and any pardon 
so tendered shall for the purposes of 
Ss 339 and 339A of the Code of Criminal 
Procedure 1893 be deemed to have been 
tendered under S 338 of that Code 

(3) Save as provided in sub s (1) or 
sub s (2) the provisions of the Criminal 
P C 189S shall so far as they are not in- 
consistent with this Act apply to the pro 
ceedings before a Special Judge 

(3A) In particular and without pre 
juaice to the generality of the provisions 
contained in sub s (3) the provisions of 
Ss 350 and 549 of the Criminal P C 189S 
(5 of 1893) shall so far as may be apply to 
the proceedings before a Special Judge 
and for the purposes of the said provisions, 
a Special Judge shall be deemed to be a 
magistrate’ 

This Section conclusively indicates 
that a Special Judge would be deemed to 
be a magistrate only for the purposes of 
Ss 350 and 519 Criminal P C Vide sub- 
section (3A) of S 8 quoted above Under 
sub s (1) of S 8 mentioned above he 
only follows the procedure prescribed by 
Criminal P C for the trial of warrant 
cases by a magistrate but he is not deem 
ecf a magistrate for the purpose For all 
other purposes he remains a Sessions 
Judge as laid down in sub para (3) of th& 
said S 8 

The Hon'ble Supreme Court had an oc 
casion to consider this point in the case 
Major E G Barsay v State of Bombay 
AIR 1961 S C 1762=1961 (2) Cn L J 823 
The Hon’ble Supreme Court after discus- 
sing Ss 8 and 9 of the Act held as fol- 
lows ‘These provisions equate a special 
Judge with a Sessions Judge and the pro- 
visions of the Code of Criminal Procedure 
applicable to a Sessions Judge in so far 
as they are not inconsistent with the Act 
are made applicable to a Special Judge” 
This ruling resulted in the incorporation 
of sub s (3A) in the Act, by virtue o£ 
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which a Special Judge came to be deemed 
a magistrate for the purposes of Ss. 350 
and 549 of the Criminal P. C. only. For 
all other purposes, the Special Judge re- 
mains a Sessions Judge as already dis- 
cussed, except that he has to follow proce- 
dure for trial of warrant cases. 

That being the legal position, can a 
special Judge exercise powers under 
Ss. 167 and 173, Criminal P. C. ? The 
answer is obviously in the negative, as 
the powers under these Sections have been 
conferred on and exercisable by a magis- 
trate only. This legal anomaly is full of 
complications Whenever any person is 
arrested by police for offences triable by 
a Special Judge, he cannot be lawfully 
remanded to jail or police custody under 
S. 167 by the Special Judge. If he does, 
the detention of the accused would be 
illegal and if the accused person escapes 
from police or jail custody after being 
remanded by a Special Judge he commits 
no offence. Therefore, the police must al- 
ways obtain the remand for the first fif- 
teen days (unless the accused is released 
on bail) from a magistrate and only after 
that from the Special Judge under S. 344, 
Criminal P. C. if the investigation has not 
been completed within 15 days. 

Section 173 of the Criminal P. C. pro- 
vides that every investigation under 
Chap. XIV shall be completed without 
unnecessary delay and as soon as it is 
completed, the ofBcer-in-charge of the 
police-station shall forward a report to a 
magistrate empowered to take cognizance 
of the offence on a police report. 

Now, there would be no difficulty, if a 
Special Judge takes cognizance of the 
offences mentioned in the police report, 
which he would normally do if the police 
report discloses facts which constitute 
offences triable by a Special Judge. But 
if the police report on the conclusion of 
the investigation shows, that the allega- 
tions against the accused were false and 
no offence was committed by the accused, 
then the Special Judge would not be com- 
petent to pass any order on the police re- 
report, if he decides to agree with the 
police report. This is so because, the Act 
vide S. 8 (1) empowers the Judge only to 
take cognizance, but makes no provisions 
for dealing by the Special Judge with the 
police report in any other way. The ac- 
ceptance of police report in which no 
prosecution is recommended carries cer- 
tain legal consequences. 

If the information given to the police 
about the commission of offences triable 


by the Special Judge is found to be false, 
and the final report is presented to the 
Special Judge and accepted by him, the 
person against whom the false informa- 
tion and accusation was made may request 
the Special Judge to make a complaint 
against the informant under S.211, Penal 
Code, as the accused person cannot file 
a complaint under S. 211, Penal Code him- 
self, as orders passed on the final report 
by a Special Judge would be judicial 
orders and in view of the provisions of 
S. 195, Criminal P. C., a complaint under 
S. 211, Penal Code would be only on the 
complaint of the Court which accepts the 
final report. This procedure has to be fol- 
lowed m view of the ruling of Saurashtra 
High Court in case State v. Vipra Khimji 
Ganga Ram, AIR 1952 Sau 67 : 1952 Cri 
L J 1084 which was followed with ap- 
proval by the Hon’ble Allahabad High 
Court in the case Sunder Lai v. State 1965 
All Cri R 208. 

But as the Special Judge is not a Magis- 
trate his order accepting a final report 
would be without jurisdiction and any 
action taken by him such as the filing of 
a complaint under S. 211, Penal Code 
would also be without jurisdiction. 

Legally, an officer-m-charge of police- 
station may present a final report to the 
Magistrate having jurisdiction, as the 
Magistrate is fully competent to accept a 
final report submitted to him in cases ex- 
clusively triable by a Special Judge. See 
AIR 1960 All 618 : 1960 Cri L J 1290 and 
1959 Cri L J 1155 (Bom). However, there 
is a practical difficulty in this situation 
too. According to S. 8(1) of the Act, a 
Special Judge is free to take cognizance 
of offences triable by him in any manner. 
No particular condition is prescribed for 
the mode and manner in which cognizance 
may be taken by the Special Judge unlike 
a Magistrate who can take cognizance 
only m the manner provided in S. 190 of 
the Criminal P. C. There may be cases in 
which the Special Judge may validly take 
cognizance notwithstanding the final 
report stating that no offence has been 
committed, if in his view it was appro- 
priate to proceed with the trial. However 
what should he do if he agrees with the 
final report? As he has no power to act 
under S. 173, Criminal P. C., himself, he 
should send the final report to the Magis- 
trate having jurisdiction for passing orders 
according to law. 

All these legal defects and shortcom- 
ings show that the framers of the Criminal 
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iaw Amendment Act failed to visualise amended suitably to give the Special 
and anticipate these flaws which are creat Judge all the powers of a Magistrate since 
ing not only practical difficulty but may he basically and essentially acts as a 
result m miscarriage of justice Magistrate while trying the cases accord 

It is therefore very necessary that the mg to the procedure prescribed for trial 
Criminal Law Amendment Act 1952 is of warrant cases 
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CRIMES AND CASES By P Basl Reddy, 
Barrister at-law formerly Judge of the 
Andhra Pradesh High Court 1st Edition. 
Ylyekananda Printers, LakdLka pul, 
Hilowfer Hospital Road, Hyderabad 4 
With a foreword by N Soroasundaram, 
Retired Judge, Madras High Court, Pages 
ifiS Price Rs 8 

The slender Volume under review is an 
.account in racy and readable style of 
fourteen murder cases in which the 
-author participated either as Judge or 
Counsel for accused Mr Basi Reddy is 
well known to the members of the Andhra 
and Madras Bars he was practising in 
■the Madras High Court till the formation 
of the Andhra High Court A prominent 
member of the Andhra Bar on the Crimi. 
nal Side before his elevation to the Bench 
his is supposed to be a unique instance of 
prisoners in jail appealing to their lawyer 
from inside the jail not to accept a 
Judgeship as they felt there w ould be none 
to defend them as ably as he did No 
wonder then that in cases where the 
author has come out with flying colours 
he shares with the reader his undisguised 
pleasure 

The first criminal case of any import 
ance in which the author appeared forms 
the first of the fourteen cases It was a 
case in which an agricultural labourer 
was charged with the murder of his wife 
by strangulation while in the process of 
•enforced sexual intercourse The accused 
was found guilty and sentenced by the 
trial Court and the Division Bench On a 
subsequent petition for mercy presented 
by author the sentence of transportation 
for life was reduced to one of five years 
imprisonment This first case which the 
author lost we are informed was what 
led him paradoxically enough to settle 
dow n as a criminal lawv er The titles of 
the various cases such as The Love 


Potion that Killed” The Innocent Man 
Hanged ” The Dead Man comes to Life” 
A Son’s Revenge ’ The Perfect Alibi * 
and Gamekeeper Turns Poacher remind 
one forcibly of the titles of numerous 
thrillers ana detective novels which are 
bound to catch the reader’s attention and 
hold it to the last As apt as they are catch 
ing are other titles such as The Female 
of the Species’ The Worm Turns ' Un 
natural Vengeance A Daughter s Vow ” 
The Sub Inspector Murder case The 
Poisoning Plan that Miscarried and The 
Death Warrant that was not Executed 

Besides raising purely legal issues the 
cases reveal different facets of human 
nature and the variety of motives that 
determine human conduct These are 
real cases of murder out of dozens which 
came up before the Andhra Pradesh High 
Court at the appellate stage Under each 
case heading or chapter title are given the 
facts of the case the course of proceedings 
m the different Courts the basic prin- 
ciples on which the judgments have been 
or should be based and the final judg- 
ments They would seem to make it clear 
that justice according to law does not 
always coincide with truth As observed 
by the author technical rules of evidence 
and procedure faulty police investigation 
prevalence of perjury and misapplication 
of the principle of benefit of doubt are 
some of the causes that have led to this 
gap between justice and truth which 
in the name of humanity has to be 
bridged as far as possible 

The book is of value to junior lawyers 
who wish to specialise on the criminal 
side and should be of considerable inte- 
rest to the layman also But there are 
some typographical errors and idiomatic 
lapses which could perhaps have been 
avoided by more careful editing of the 
manuscript R S S 
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to be adopted by the Panchayat is to 
summon the offender from time to time 
if he has not removed the encroachment 
-and continue imposing on him the recur- 
ring fine as it becomes due up to the limit 
prescribed by Section 23 of the Act”. 

The proper course for a Panchayati 
Adalat in case of continuing breach there- 
fore, is to issue a notice to the accused for 
the days during which the breach continu- 
ed, afford him an opportunity to defend 
himself and in case the offence is proved 
punish him according to law. But the 
imposition of recurring fine seems to be 
clearly illegal Moreover, the Panchayati 
Adalat could at best have imposed a fine 
of Re. 1 only per diem and imposition of 
fine of Rs. 2 per diem is not at all warrant- 
ed by any provision of the Act That 
being so the order passed by the Pancha- 
yati Adalat cannot be sustained 

8. Accordingly I allow this petition 
-and quash the order of the Panchayati 
Adalat dated 10-8-1966 imposing a recur- 
ring fine on the petitioner. In the cir- 
cumstances of the case there shall be no 
order as to costs. 

Petition allowed 


1970 CRI. L. J. 305 (Yol. 76, C. N. 70) = 
AIR 1970 ALLAHABAD 154 (V 57 C 19) 
R. CHANDRA AND K. C PURI JJ. 

Ram Khelawan Bhagwati, Applicant v 
Sunder Nankau and another. Opposite 
Parties 

Criminal Ref No 89 of 1966, D /- 24-9- 
1968 from order of Sessions J. Lucknow 
D /- 27-9-1966. 

Criminal P. C. (1898), S. 145, sub-sec- 
tions (4) and (9) — Power of Magistrate 
under sub-section (9) to summon any wit- 
ness — Not subject to first proviso to sub- 
section (4) — Witness can be summoned to 
file affidavit. AIR 1959 All 763, Overrul- 
ed; AIR 1961 Funj 187, Diss. 

The Magistrate can in suitable cases 
summon any witness irrespective of the 
fact whether he has filed an affidavit and 
direct him to attend or produce any docu- 
ment or thing Thus an order of the 
Magistrate summarily dismissing the peti- 
tion of a party requesting to summon a 
witness for filing an affidavit is erroneous. 
AIR 1959 All 763, Overruled, AIR 1961 
Punj 187, Diss (Paras 8 and 14) 

Neither in sub-section (9) nor in the 
-proviso to sub-section (4). a party has a 
right to examine a witness. In either 
case, the discretion lies with the Magis- 
trate. When it is not possible for a party 
to obtain affidavits from persons who may 
be competent to speak about the posses- 
sion, the Magistrate has the discretion to 
■examine such perso ns as witnesses under 

KL/LL/F624/63/CWM/B 
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sub-section (9). The first proviso to sub- 
section (4) is quite independent of sub- 
section (9). That proviso would govern 
only sub-section (4) and not other sub- 
sections which follow it The view that 
sub-section (9) is subject to the proviso to 
sub-section (4) would be violating all rules 
of interpretation of the statutes. The 
proper function of a proviso is to except 
and deal with a case which would other- 
wise fall within the general language of 
the mam enactment and its effect is con- 
fined only to that case. AIR 1957 Bom 
20, Rel. on. (Para 8) 

A plain reading of sub-section (9) clear- 
ly indicates that it was quite independent 
of sub-section (4). It empowers the 
Magistrate where necessary 'at any stage’ 
of the proceedings on the application of 
either party to summon 'any witness’ 
directing him to 'attend or to produce 
any document or thing.’ The words used 
m the proviso to sub-section (4) are 
'any person’ but in sub-section (9) the 
words are 'any witness ’ The said proviso 
is restricted to the evidence of only those 
persons who have filed the affidavit. But 
sub-section (91 says that 'any witness’ 
could be summoned at any stage There 
is not the least indication that its scope 
is also confined only to the persons who 
have filed affidavits in the case 'At any 
stage’ occurring in the sub-section may 
even be prior to the filing of the affidavits. 
AIR 1965 Pat 25 and AIR 1960 Raj 15 
and AIR 1961 Madh Pr a 302 and AIR 
1964 Mad 263 and AIR 1965 All 294. Rel. 
on (Para 8) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 All 294 (V 52) = 

1965 (2) Cri LJ 39, Lalta Ram v. 

Dalip Singh 12 

(1965) AIR 1965 Pat 25 (V 52) = 

1965 (1) Cri LJ 69, Sheo Kumar 
Dubey v Tnbhuwan Rai 9 

(1964) AIR 1964 Mad 263 (V 51) = 

1964 (1) Cri LJ 674, Challamuthu 
Padayachi v Rajavel 12 

(1961) AIR 1961 Madh Pra 302 
(V 48) = 1961 (2) Cri LJ 642, 
Kanhaiyalal v Devi Singh 11 

(1961) AIR 1961 Punj 187 (V 48) = 

1961 (1) Cri LJ 708, S. Jodh Singh 
v. Mahant Bhagambar Das 2, 9, 12 
(1960) AIR 1960 Raj 15 (V 47) = 

1960 Cri LJ 116, Bahori v. 

Ghure 10, 12 

(1959) AIR 1959 All 763 (V 46) = 

1959 Cri LJ 1384, Bhagwat Singh 
v. State 1. 2, 9, 12 

(1957) AIR 1957 Bom 20 (V 44) = 

ILR (1957) Bom 56, Keshavlal 
Premchand v Commr. of Income- 
tax Bombay 8 

Govt. Advocate, for the State, S S, 
Chauhan, for Opposite Party. 

R. CHANDRA J. This reference 
arises out of the proceedings under Sec- 
tion 145 of the Code of Criminal Pro- 
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cedure Ram Khelawan the petitioner, 
applied to the Magistrate for summoning 
the Lekhpal for filing an affidavit in that 
case The Magistrate disallowed the 
prayer on the ground that under the ex- 
isting law there was no provision for 
summoning a witness for giving evidence 
in a case under Section 145 of the Cn. 

P C In the revision filed against that 
order the Sessions Judge Lucknow did 
not agree with that view So he made 
a reference to the High Court recom- 
mending that the order of the Magistrate 
be quashed and he be directed to decide 
the application of Ram Khelawan for 
summoning the Lekhpal on the merits 
The reference came up for hearing before 
Brother Misra J He thought that the 
view expressed by Desai, J (as he then 
was) in the case of Bhagwat Singh v 
State AIR 1959 All 763 that the Magis- 
trate can summon only those persons for 
examination whose affidavits have been 
put in, needed reconsideration. So he 
referred the matter to a Bench In these 
circumstances this reference has come up 
for hearing before us We have heard 
Sn Chauhan Counsel for the opposite 
parties Nobody however appeared from 
the side of the applicant in spite of suf- 
ficient service Since the matter was of 
some importance we al.o called upon the 
Government Advocate to address us 

2 In AIR 1959 All 763 (Supra) Desai 
J interpreting the provisions of sub-sec- 
tions (4) and (9) of Section 145 of the 
Criminal P C observed 

The provisions of Section 145 were 
amended with effect from 1-1-1956 by the 
Criminal P C (Amendment) Act (No 26 of 
H955) Previously affidavits were not 
allowed to be produced and witnesses had 
to be examined orally Now the law has 
been changed and the legislature has pro- 
vided that only affidavits should be put in 
evidence and that if any witnesses are to 
be examined they must be the persons 
whose affidavits have already been put in 
no person can be examined as a witness 
unless his affidavit is on the record 

Sub-section (4) lays down how the sub- 
Divisional Magistrate is to proceed after 
the parties have appeared before him he 
Is required to peruse the vntten state- 
ments documents and affidavits if any 
put in. hear the parties and decide which 
party was in possession on the relevant 
date There is a proviso to the effect that 
be 'may if he so thinks fit summon and 
examine any person whose affidavit has 
been put in as to the facts contained 
therein* This provision mpans that he is 
required to peruse only the statements 
documents and affidavits and then hear 
the parties and conclude the inquiry he 
Is not required to examine any person as 
a witness 
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Sub-section (9) does not confer any right 
upon a party to examine a person as its 
witness it only lays down the procedure 
to be followed in procuring the attendance 
of its witnesses Whether it has a right 
to examine a witness or not has to be 
ascertained from other provisions All 
that the sub-section means is that ff a 
partv has a right to examine a witness 
orally it may obtain from the Magistrate 
a summon directing him to attend the 
Court The first proviso to sub-section (4> 
is the only provision which confers a 
right upon a party to examine a witness 
orally m the Court so sub-section (9) 
must be read with the first proviso to sub- 
section (4) 

The Magistrates failure to pass a pro- 
per order contemplated by Section 14a (lb 
and to require the parties to put in af- 
fidavits does not confer sny right on the 
parties to examine witnesses who^e af- 
fidavits are not on the record 

This view was also followed by the Divi- 
sion Bench in the case of S Jodh Smgh. 
v Mahant Bhagambar Das AIR 1961 Punj 
137 

' Though w e feel that the continued ex- 
istence of sub-section (9) in its present 
form is certainly not very apt and re- 
quires looking into by the Legislature 
vet we have no doubt in our mind that 
it gives no right to a party to summon or 
examine any witness orally apart from the 
right given to it to adduce evidence as 
detailed m sub-section (1) and that oral 
examination of a witness must be con- 
fined within the limits imposed b\ the 
newly added proviso namely the first pro- 
viso to sub-section (4) ’ 

With the greatest respect we do not agree 
with the view expressed in these cases 
Our reasons shall follow 

3 For finding out the real intention of 
the Legislature we propose to examine in> 
detail the provisions of Section 145 of the 
Criminal P C as they stand after the 
amendment by Act 26 of 1955 The sec- 
tion reads 

(1) Whenever a District Magistrate 
Sub-Divisional Magistrate or Magistrate of 
the first class is satisfied from a police- 
report or other information that a dispute 
likely to cause a breach of the peace ex- 
ists concerning any land or water or the 
boundaries thereof within the local limits 
of his jurisdiction, he shall make an order 
in vvnhnE stating the grounds of his being, 
so satisfied and requiring the parties con- 
cerned in such dispute to attend his Court 
in person or by pleader within a time 
to be fixed by such Magistrate and to put 
in v ritten statements of their respective 
claims as respects the fact of actual pos- 
session of the subject of dispute and fur- 
ther requiring them to put m such docu- 
ments or to adduce by putting In af- 
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fidavits, the evidence of such persons, as 
they rely upon m support of such claims’. 

(2) For the purposes of this section the 

expression 'land or water’ includes build- 
ings, markets, fisheries 

(3) A copy of the order shall be served 
In manner provided by this Code for the 
service of a summons upon such person or 
persons as the Magistrate may direct, and 
at least one copy shall be published by 
being affixed to some conspicuous place at 
or near the subject of dispute 

(4) 'The Magistrate shall then without 
reference to the merits or the claims of 
any of such parties to a right to possess 
the subiect of dispute peruse the state- 
ments, documents and affidavits, if any, 
so put in, hear the parties and conclude 
the inquiry, as far as may be practicable, 
within a period of two months from the 
date of the appearance of the parties be- 
fore him and, if possible, decide the ques- 
tion whether any and which of the par- 
ties was at the date of the order before 
mentioned in such possession of the said 
subject: 

'Provided that the Magistrate may, if he 
so thinks fit, summon and examine any 
person whose affidavit has been put in as 
to the facts contained therein’: 

'Provided further that, if it appears to 
the Magistrate that any party has within 
two months next before the date of such 
order been forcibly and wrongfully dis- 
possessed he may treat the 4 party so dis- 
possessed as if he had been in possession 
at such date’. 

'Provided also that, if the Magistrate 
considers the case one of emergency, he 
may at any time attach the subject of dis- 
pute, pending his decision under this sec- 
tion ’ 

(5) Nothing in this section shall preclude 
any party so required to attend, or any 
other person interested from showing that 
no such dispute as aforesaid exists or has 
existed: and in such case the Magistrate 
shall cancel his said order, and all further 
proceedings thereon shall be stayed, but, 
subject to such cancellation, the order of 
the Magistrate under sub-section (1) shall 
be final 

(6) If the Magistrate decides that one 
of the parties was or should under the se- 
cond proviso to sub-section (4) be treated 
as being in such possession of the said 
subject, he shall issue an order declaring 
such party to be entitled to possession 
thereof until evicted therefrom in due 
course of law, and forbidding all distur- 
bance of such possession until such evic- 
tion, and when he proceeds under the 
second proviso to sub-section (4), may 
restore to possession the party forcibly and 
wrongfully dispossessed 


(9) The Magistrate may. If he thinks fit, 
at any stage of the proceedings under this 


section, on the application of either party, 
issue a summons to any witness directing 
him to attend or to produce any document 
or thing 

. (The underlined (here into ' ’) por- 

tions indicate amendments made to the 
section by Act No. 26 of 1955). 

.4. Section 145 is intended only to pro- 
vide a speedy remedy for the prevention 
of breaches of peace arising out of dis- 
putes relating to immoveable property by 
allowing one or either of the parties zn 
possession By Act No 26 of 1955, certain 
important changes have been introduced. 
The mam object of the amendments is 
quicker disposal of enquiries under this 
section Sub-sections (1), (4) (5) and (6) 
of this section are complementary. Once 
an order has been passed under sub-sec- 
tion (1), it is obligatory for a Magistrate 
to make the enquiry provided for in sub- 
section (4) subiect only to the obligation 
under sub-section (5) to determinate 
proceedings in the circumstances therein 
contemplated The words of sub-sec- 
tion (4) "the Magistrate shall then ” 

are mandatory. The word 'then’ refers to 
the stage when in compliance with the 
order under sub-section (1) the parties 
have put in their written statements and 
attended the Court Sub-section (5) is 
emphatic that the order under sub-sec- 
tion (1) shall be final subiect to the one 
exception that the Magistrate shall cancel 
the order and stay all further proceed- 
ings if it is shown that no dispute likely 
to cause breach of the peace exists or has 
existed On the completion of the enquiry 
under sub-section (4) a final order under 
sub-section (6) must follow it being 
obvious that the holding of the said en- 
quiry is a condition precedent to the 
making of the order under sub-s (6) 

5. The use of the word 'then’ in the 
beginning of sub-section (4) indicates that 
the question of determination of factum 
of possession under sub-section (4) arises 
only after the requirements of sub-sec- 
tions (1) and (3) have been complied with. 

6. The ■words 'hear the parties’ oc- 
curring in sub-section (4) of Section 145 
as amended by Act No 26 of 1955 would 
mean 'hear the arguments of the parties’ 
and would not include taking the evidence 
of the parties if they desired to appear as 
witnesses The words 'receive all such 
evidence as may be produced by them 
respectively’ have now been omitted from 
Section 145 (4) and in the first proviso to 
Section 145 (4) the examination of wit- 
nesses whose affidavits have been filed 
alone has been provided. 

7. Taking of oral evidence is now not 
compulsory The Magistrate may now 
ordinarily decide the question of posses- 
sion on perusal of the written statements, 
documents, and affidavits, if any, and upon 
hearing the parties. If, however, he thinks 
it proper, he may summon and examine a 
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person whose affidavit has been filed as 
to the facts contained in his affidavit 
8 Though the amendments made 
under this section m 19 d 5 aimed at ex- 
peditious disposal of proceedings and for 
that purpose this section has been ex- 
tensively amended sub-section {91 has 
been retained in its old form The newly 
added proviso to sub-section (4) em- 
powered the Magistrate to summon and 
examine anv person whose affidavit has 
been put m He is also empowered under 
sub-section (91 to summon any witness at 
any stage of the proceedings on the ap- 
plication of either party Neither in sub- 
section (9) nor in the proviso to sub-sec- 
tion (4) a party has a right to examine 
a witness In either case the discretion 
lies with the Magistrate When it is not 
po sible for a party to obtain affidavits 
from persons who may be competent to 
speak about the possession the Magistrate 
has the discretion to examine such persons 
as witnesses under sub-section (9) Our 
reasons for this view are that the first 
proviso to sub-section (41 is quite in- 
dependent of sub-section (9) That pro- 
viso would govern only sub-section (4) 
and not other sub-sections which follow 
it The view that sub-section (9) was sub- 
ject to the proviso to sub-section (4) would 
be violating all rules of interpretation of 
the statutes The proper function of a 
proviso is to except and deal with a case 
which would otherwise fall within the 
general language of the main enactment 
and its effect is confined only to that 
case In AIR 1957 Bom 20 Keshavlal 
Premchand v Commissioner of Income- 
tax Bombay their Lordships observed 
"A proviso which is in fact and in sub- 
stance a provi<o can only operate to deal 
with a case which but for it would have 
fallen within the ambit of the section to 
which the proviso is a proviso the sec- 
tion deals with a particular field and the 
proviso excepts or takes out or carves out 
from the field a particular portion and 
therefore it is perfectly true that before 
a proviso can have any application the 
section itself must apply It is equally 
true that the proviso cannot deal with any 
other field than the field which the sec- 
tion itself deals with If a pro- 

viso is capable of a wider connotation and 
is also capable of a narrower connotation 
if the narrower connotation brings it 
within the purview of the section then 
the Court must prefer the narrower con- 
notation — rather than the wider connota- 
tion ” 

The proviso to sub-section (4) of S 145 
confers a right on the Magistrate in suita- 
ble cases to summon and examine any 
person whose affidavit has been put in 
as to the facts contained therein This 
simply means that where necessary the 
Magistrate could summon and examine 
any person who has filed an affidavit in 
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the case That evidence is also to be con- 
fined to the facts mentioned in those af- 
fidavits That contingency would arise 
only in the case of ambiguity in the af- 
fidavit filed by the parties witnesses As 
stated earlier this specific provision was 
made by the amendment of 1955 Sub- 
section (9) even existed prior to the am- 
endment and was allowed to continue So 
it could not be said that the same was re- 
dundant or superfluous If that was so 
the Legislature could have omitted it 
when drastic changes were made in Sec- 
tion 145 A plain reading of sub-s (9) 
clearly indicates that it was quite in- 
dependent of sub-section (4) It empowers 
the Magistrate where necessary 'at any 
stage of the proceedings on the applica- 
tion of either party to summon anv wit- 
ness directing him to attend or to pro- 
duce any document or thing’ The words 
used in the proviso to sub-section (4) are 
'any Person but in sub-section (9) the 
words are any witness The said proviso 
is restricted to the evidence of only those 
persons who have filed the affidavit But 
sub-section (9) says that any witness 
could be summoned at any stage There 
is not the least indication that its scope 
is also confined only to the persons who 
have filed affidavits m the case At any 
stage occurring in the sub-section may 
even be prior to the filing of the affidavits 
On the facts of the instant case it is un- 
necessary to enter into the question whe- 
ther the Magistrate has also the power 
to record the evidence of any witness 
summoned under that sub-section As 
stated earlier the request of the petitioner 
was only to summon the LeVhpal for 
filing an affidavit but the Magistrate sum- 
manly dismissed the petition on the 
ground that there was no such provision 
under the existing law which empowered 
him to summon any witness to file an 
affidavit That power clearly existed 
under sub-section (9) So we are con- 
vinced that the provisions of sub-s (9) are 
quite independent of sub-section (4) In 
suitable cases the Magistrate could 
summon any witness irrespective of the 
fact whether he has filed an affidavit in 
the case and direct him to attend or pro- 
duce any document or thing In the cir- 
cumstances there was no bar to the 
Magistrate m summoning the petitioner’s 
witnesss and directing him to file an af- 
fidavit 

9 Similar view was also expressed In 
the Division Bench case of Sheo Kumar 
Dubey v Tnbhuwan Rai AIR 1965 Pat 25 
The learned Judges disagreed with the 
view taken by Desai J in AIR 1959 All 
763 (Supra) and AIR 1961 Puni 187 
(Supra) In that connection Ramratna 
Srngh J observed 

'With the greatest respect I am unable 
to agree There is nothing in the language 
of the proviso to sub-section (4) or in that 
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of sub-section (9) to indicate that the 
former confers a right upon a party to 
examine a witness orally. It will be 
noticed that the expression 'if he thinks 
fit’ occurs in both the sub-sections and this 
expression shows that the discretion lies 
with the Magistrate. Further, the proviso 
to sub-section (4) does not speak of the 
application of a party-, which fact indi- 
cates that the Magistrate may examine a 
person who has sworn an affidavit either 
of his own motion or at the request of a 
party, whereas sub-section (9) enables the 
Magistrate to summon a witness at the 
request of a party 7 at any stage of the pro- 
ceedings It will also be noticed that the 
proviso to sub-section (4) contams the pro- 
vision to summon and examine any person 
and therefore, a separate provision like 
the one m sub-section (9) is not required 
for exercising the power given by the pro- 
viso. The view taken m the aforesaid 
decisions can be justified only if sub-sec- 
tion (9) is completely ignored. This sub- 
section was, in its present form, before 
the legislature, when extensive amend- 
ments were made in 1955 in Ss 145 and 
0.46 

The retention of sub-section (9) in its 
old form cannot, therefore be due to mere 
oversight It is true that the amendments 
aimed at expeditious disposal of a pro- 
ceeding under Section 145; nevertheless, 
sub-section (9) was retained The newly 
added proviso to sub-section (41 certainly 
empowers the Magistrate to summon and 
examine any person whose affidavit has 
been put in; but at the same time the 
legislature also empowered the Magis- 
trate, under sub-section (9), to summon 
any witness at any stage of the proceed- 
ing on the application of either party. 
Neither in sub-section (9) nor in the pro- 
viso to sub-section (41 a party has been 
given any right to examine a witness, in 
either case the discretion lies with the 
Magistrate, and he can summon a person 
under either of these provisions only if 
he thinks fit to do so 

In my opinion, the legislature deli- 
berately allowed sub-section (91 to. con- 
tinue for meeting certain contingencies. It 
may not be possible for a party to obtain 
' the affidavits of some persons either 
because they do not want to be identified 
with a party to the dispute or because they 
are public servants, at the same time 
such persons may be very competent to 
speak about possession What remedy has 
a party in such a contingency 7 A party 
may, of course, request the Magistrate to 
ask such a person to swear an affidavit, 
but the Magistrate has no power to com- 
pel such a person to do so The only 
other alternative, therefore, for the party 
is to reauest the Magistrate to summon 
such a person and examine him as a wit- 
ness; and this can be done only under sub- 
section (91. Of course, the Magistrate is 


not bound to comply with the request of 
the party, but he has to exerase his dis- 
cretion judiciously — not arbitrarily. For in- 
stance, the Magistrate should ordinarily 
accede to the request of a party to summon 
and examine a government servant who 
may be quite competent to speak about 
the possession of a disputed land 


My considered opinion, therefore, is that 
a Magistrate may, at the request of a 
party, examine, if he thinks fit a person 
as a witness under sub-section (9) of Sec- 
tion 145, even if such a person has not 
filed an affidavit contemplated by sub- 
section (11 of that section.” 

10. In AIR 1960 Rai 15, Bahon v. 
Ghure it was held. — 

. "The proviso to sub-section (4) of Sec- 
tion 145 is merely an enabling provision 
of law which entitles the Magistrate to 
summon and examine any of the persons 
whose affidavits have been filed on behalf 
of the parties, if he so desires in order to 
decide the question of possession; but the 
proviso does not preclude the Magistrate 
from calling as a witness any other person 
that he thinks proper to examine. Sub- 
section (9) of S 145 contemplates such a 
situation. Sub-section (9) says that the 
Magistrate, if he thinks fit, at any st4ge 
of the proceedings under the section, on 
the application of either party, issue sum- 
mons to any witness directing him to 
attend or to produce any document or 
thing If on the application of either 
party to the proceeding the Magistrate 
can do so, he can do so equally in the 

ends of justice of his own accord 

» 

11. In AIR 1961 Madh Pra 302, Indore 
Bench Kanhaiyalal v. Dew Singh it was 
held — 

"Under Section 145, summons to ex- 
amine witnesses can be issued either under 
the first proviso to sub-section (4) or under 
sub-section (9). If they are issued under 
the former provision, obviously, the sum- 
mons can be addressed only to those who 
have put m affidavits, the examination 
also should be restricted to the contents 
of the affidavits The proviso enables the 
Magistrate to summon and examine a per- 
son who puts in affidavit possibly where 
he finds the affidavit vague or one other- 
wise calling for some clearing 

But sub-section (9) is wader than the 
first proviso to sub-section (4) and is not 
limited by the latter Sub-section (9) 
really enables any party to move the 
Magistrate to issue summons for the at- 
tendance of any witness who may or may 
not be a person putting in an affidavit. 
But the matter of issuing summons under 
sub-section (9) is discretionary with the 
Magistrate. Indiscriminate application of 
that sub-section will certainly defeat the 
purpose of the amendment to sub-s (1) and 
draw over the proceedings just as long 
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as the/ could have been under the un- 
amended lav Thus simply because a 
summons had been issued to witnesses 
other than those putting in the affidavits 
and thev had been examined and their 
oral evidence considered it cannot be said 
that there has been any breach of a man- 
datory provision The issue of summons 
under sub-section (9) without any affidavit 
at all cannot be considered to be an 
illegality going to the root of the pro- 
ceedings ’ 

12 In AIR 1964 Mad 263 Challamuthu 
Padayachi v Raiavel it was held 

The powers under sub-s (9? 
to summon a witness directing him to 
attend or produce a document at any 
stage of the proceedings on the apphca 
tion of the parties are not in any way 
affected by the first proviso to sub-sec- 
tion (4) and the Magistrate can summon 
any witness under Section 145 (9) to give 
evidence or to produce a document even 
though he may not have filed an affidavit 
under Section 145 (1) 

Similar matter also came Up for considera- 
tion before the Division Bench of this 
Court in AIR 1965 All 294 Lalta Ram v 
Dalip Singh Their Lordships observed 
The Magistrate may if he thinks fit 
at any stage of the proceedings under this 
section, on the application of either party 
issue a summons to any witness direct- 
ing him to attend or to produce any docu- 
ment or things The aforesaid section was 
amended bv the Criminal P C Amend- 
ment Act No 26 of 1955 Prior to the 
amendment of the section the parties had 
the right to examine witnesses in support 
of their respective cases One of the 
changes effected by the Amendment Act 
relerred to above was that provision was 
made for the filing of affidavits and the 
object underlying the aforesaid change 
was expedition in the disposal of cases and 
simplification of procedure The aforesaid 
change was not brought about because the 
promibre oi' examining" ffie wnne-ses was 
considered to be either illegal or faulty 
and vve have no doubt that in introducing 
the aforesaid change expeditious disposal 
of the proceedings under Section 145 Cri- 
minal P C was in the contemplation of 
the Legislature 

There Is nothing in S 145 
as it now stands to indicate that the 
intent of the Legislature was that the ex- 
amination of witnesses would be illegal 
or that a Court v ould be precluded from 
recording oral statements of witnesses 
proposed to be examined by the parties 
even in cases in which the parties were 
not required to and did not file affidavits 
in support of their respective cases 

* In AIR 1959 All 763 De-ai J as our 
Lord the Chief Justice then was held that 
under the amended Section 145 of Cri- 
minal P C only affidavits could be put 


in evidence and that if any witnesses were 
to be examined they must be persons 
whose affidavits had already been put In. 
With great respect to him we find our- 
selves unable to agree with the general 
proposition laid down in that case The 
aforesaid decision was followed by the 
Punjab High Court in the case of AIR 
1961 Pum 187 A different view was taken 
m the case of AIR 1960 Raj 15 In that 
case a patwan was examined as a Court 
witness and the question arose as to whe- 
ther such examination was countenanced 
bv provisions of the Code It was held 
that proviso to sub-section (4) of S 145 
was merely an enabling provision of law 
but it did not preclude the Magistrate 
from calling as a witness any other per- 
son that he thought proper to examine’ 

13 There are numerous cases which 
lav down that the provisions of S 540 of 
the Criminal P C also apply to the pro- 
ceedings under S 145 In the instant case 
however there is no such controversy We 
are only concerned with the provisions of 
sub-sections 14) and (9) as discussed 
earlier 

14 In this view we hold that the 
Magistrate clearly erred in summarily re- 
jecting the application of the petitioner 
for summoning the Lekhpal and directing 
him to file an affidavit He was fully com- 
petent under S 145 (9) of the Cri. P C 
to have granted that prayer if it was 
necessary in the ends of justice and for 
proper decision of the rights of the par- 
ties In the circumstances the reference 
is allowed and the recommendation made 
bv the Sessions Judge Lucknow is accept- 
ed The order of the Magistrate dated 
7th June 1966 is quashed and he Is dir- 
ected to decide the application of the 
petitioner for summoning the Lehhpal on 
the merits 

Reference allowed. 


1970 CRI L J 310 (Yol 76, C N 71)=^ 
AIR 1970 ALLAHABAD 185 (V 57 C 25) 
K. B ASTHANA J 
Smt Gaun Devi Appellant v Bishwa- 
nath Banerjee Respondent 
F A- F O No 44 of 1966 D/-10-12- 
1968 against order of Civil J Varanasi, 
V/- 21-10-1965 

(A) Criminal P C (1898) Section 488 
— - Order for maintenance under Sec- 
tion 488 — Civil suit to set aside order 
made after contest — Suit barred — 
Order challenged on ground of fraud or 
concealment — Suit not barred — (Civil 
P C (1908) S 9 — Barred by Criminal 
P C) 

No doubt a Civil Court wall have no 
Jurisdiction to set asid e an order dul y and 
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•properly passed by a Magistrate under 
Section 483 of the Criminal P. C That 
is to say, if an order is made against a 
husband for payment of maintenance to 
his wife after a contest it could only be 
modified or set aside in appeal or revi- 
sion by the higher Court as provided by 
the Criminal P. C. But where the order 
of the Magistrate is challenged on the 
ground that it was obtained by fraud 
having been played upon the Court and 
the cause of action is based on the fraudu- 
lent conduct of a party who obtained that 
order in his or her favour, its validity 
could always be questioned by way of a 
suit in the Civil Court as ultimately that 
order affects the Civil rights of the parties 
concerned relating to status, money and 
property. AIR 1964 SC 322 and AIR 
1963 All 143 and AIR 1956 Trav-Co. 204, 
Ref. (Para 5) 

(B) Civil P. C. (19081, S. 20 — Order for 
maintenance by Court of A State — En- 
forcement of order in B State — Civil 
suit to set it aside on ground of fraud or 
concealment — Part of cause of action 
held arose in B State • — Civil Court in B 
State therefore, had jurisdiction to enter- 
tain civil suit — (Criminal P. C. (1898), 
S. 488). (Para 4) 

Cases Referred: Chronological Paras 

(1964) AIR 1964 SC 322 (V 51) = 

(1964) 1 SCR 752, Firm of Illurh 
Subbayya Chetty & Sons v. 

State of Andhra Pradesh 5 

<1963) AIR 1963 All 143 (V 50) = 

1962 All LJ 786 = 1963 (1) Cri LJ 
394, Km. Nafess Ara v. Asif 
Saadat Ali Khan 6 

<1956) AIR 1956 Trav-Co 204 (V 43) = 
1956 Cri LJ 1098, Johnson v. 

Sarasama 6 

Narendra Kumar Verma. for Appellant. 
JUDGMENT: — This appeal is directed 
against an order of remand passed by the 
lower appellate Court to the effect that 
the suit to be reheard and decided in 
accordance with law and in the light of 
the observations made by the lower ap- 
pellate Court. 

2. The suit which has given rise to this 
appeal was filed by Vishwanath Banerji, 
the plaintiff-respondent, in the Court _ of 
the Munsif of Varanasi for a declaration 
that an order dated 19-7-1961 passed by 
Sri H K Sharma, Magistrate First Class, 
Deoghar District Santhal Parganas Bihar 
in Criminal Case No 376 of 1961, mi sc, 
case No 125 of 1961, Smt. Gauri Banerji v. 
Vishwanath Banerji, under S 488, Cri- 
minal P. C , was illegal ultra vires, void, 
ineffective and unenforceable and for a 
permanent injunction restraining the de- 
fendant from taking any steps to realise by 
distress warrants or otherwise any sum of 
money from the plaintiff in pursuance of 
the said order. Admittedly Vishwanath 
Banerji and Smt Gauri Banerji are hus- 
band and wife having been married at 


Deoghar in Bihar in 1958 Admittedly 
both of them last resided in Varanasi. 

It was alleged by the plaintiff that his 
wife Smt. Gauri went away to her father’s 
place in May 1959 to see her ailing father 
but refused to return to him despite his 
best efforts The plaintiff then took pro- 
ceedings under Section 9 of the Hindu 
Marriage Act against his wife Smt Gauri! 
Devi for restitution of conjugal rights and 
it was registered as case No 29 of 1960 
in the Court of District Judge, Varanasi. 
During the pendency of the said proceed- 
ings for restitution of conjugal rights Smt. 
Gauri Banerji applied for interim main- 
tenance and expenses for defending the 
case This application was rejected. It 
was then alleged that without the know- 
ledge of the plaintiff and without any 
notice being served upon him, Smt. 
Gauri took proceedings before the Magis- 
trate in Deoghar under Section 488, Cri- 
minal P. C and that she and her father 
fraudulently before the Court having re- 
presented that the notices had been serv- 
ed, got an order behind the back of the 
plaintiff directing the plaintiff to pay a 
sum of Rs 70 per month as maintenance. 
It was also alleged that the plaintiff only 
knew of the said order when distress pro- 
ceedings were started against him by the 
police at Varanasi and a threat was made 
for attachment of his properties To pro- 
tect himself from the alleged illegal 
attachment the plaintiff filed the suit 
giving rise to this appeal and for the relief 
mentioned above. 

3. The learned First Additional MunsU 
before whom the instant suit came up for 
hearing held that the Civil Court had no 
jurisdiction to entertain a suit for setting 
aside of an order duly passed by a Magis- 
trate under Section 488 of the Cri. P. C. 
and dismissed the suit on this preliminary 
point. On appeal by the plaintiff the 
learned Judge of the lower appellate Court 
took a contrary view and held that the 
suit was cognizable by a Civil Court as 
it was based on a cause of action alleging 
fraud and because the order of the Magis- 
trate of Deoghar passed under Section 488, 
Criminal P. C. was impugned as vitiated 
riot having been duly passed The learn- 
ed Judge set aside the decree of the learn- 
ed Munsif and remanded the suit for re- 
hearing in accordance with law It is 
against this order that Smt Gauri Banerji 
the defendant, has filed this appeal 

4. On behalf of the appellant it was 
urged by her learned counsel that an order 
passed under Section 488 of the Criminal 
P. C. even assuming there was some pro- 
cedural irregularity could not be set aside 
by a Civil Court and the only remedy 
which was open to the aggrieved party 
was to file an appeal or revision under the 
Criminal Procedure Code. It was also 
urged that the Court at Varanasi had no 
jurisdiction as no part of the cause of ac- 
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tion arose within its jurisdiction The sub- 
mission was that the impugned order was 
passed by the Magistrate in Deoghar in 
Bihar and even if a suit vould lie in a 
Civil Court for a declaration that the said 
order was null and void and for an in- 
junction restraining the defendant from 
enforcing that order it could he filed only 
In the Civil Court at Deoghar which will 
have jurisdiction and where the defen- 
dant resided 

4 A In order to meet the second con- 
tention of the learned counsel for the ap- 
pellant indicated above the learned coun- 
sel for the plaintiff-respondent submitted 
that since the older of the Magistrate 
under S 488 was tried to be enforced in 
Varanasi through the police of Varanasi 
and a threat was made by the police at 
Varanasi to attach the property of the 
plaintiff it was always open to the plain- 
tiff to seek a declaration that his pro- 
perty was not attachable in execution of 
the said order and for such a suit the 
cause of action at any rate a part of it 
arose at Varanasi within the jurisdiction 
of the Civil Court of Varanasi The learn- 
ed counsel for the defendant-appellant 
strenuously contended in reply that no 
such plea was raised in the plaint and no 
such relief was sought in the plaint so as 
to bring the suit within the jurisdiction of 
the Civil Court at Varanasi On a reading 
of the plaint and the reliefs claimed it 
did appear to me that the real intention 
of the plaintiff was to seek such a relief 
and the cause of action based on the pro- 
cess issued by the local police can be said 
to be pleaded. 

But I thought it proper as the suit was 
still in its infancy to allow an opportu- 
nity to the plaintiff to amend his plamt 
eo that what was implicit in the plaint 
be made explicit The learned counsel 
for the plaintiff-respondent filed an appli- 
cation for amendment of the plamt which 
despite time having been granted to the 
learned nnuneJ .for jthe 
lant has not been opposed I have allow- 
ed the amendment to be incorporated in 
the plaint It would be open to the defen- 
dant to file a fresh written statement to 
meet the explicit pleas raised for which 
reasonable time will be granted by the 
lower Court after the record had been re- 
ceived by it from this Court The pleas 
of a specific nature having been raised m 
the plaint and the proper relief having 
been sought the Court at Varanasi will 
have jurisdiction to entertain the suit 

5 Coming to the main question aris- 
ing on the appeal namely the com- 
petency of the Civil Court to set aside 
an order passed by the Magistrate under 

I Section 488 Criminal PCI have no 
doubt in my mind that a Civil Court will 
have no jurisdiction to set aside an order 
duly and properly passed bv a Magistrate 
under Section 488 of the Criminal P C 


That is to say that if an order is made 
against a husband for payment of main- 
tenance to his wife after a contest it 
could only be modified or set aside in 
appeal or revision by the *■ higher Court 
as provided by the Criminal Procedure 
Code But where the order of the Magis- 
trate is challenged on the ground that it 
was obtained by fraud having been play 
ed upon the Court and the cause of ac- 
tion is based on the fraudulent conduct 
of a party who obtained that order in his 
or her favour its validity could always 
be questioned by way of a suit m the 
Cml Court as ultimately that order 
affects the civil rights of the parties con- 
cerned relating to status money and pro-» 
perty 

The learned Munsif relied upon certain 
reported cases m support of his view that 
the Civil Court will have no jurisdiction 
to set aside an order passed under Sec- 
tion 488 Criminal P C AH the cases 
relied upon by the learned Munsif are 
distinguishable on facts In none of them 
the suit which was filed in Civil Court 
was based on a cause of action attribut- 
ing fraud or concealment to the defendant 
It appears to me that m the instant case 
the attempt of the defendant Smt Gaun 
Banerji to enforce that order against the 
plaintiff her husband, in Varanasi involv- 
ing a threat to his property could only 
be warded off by the husband bv filing a 
suit in the Civil Court at Varanasi for » 
declaration that the order was null and 
void and was not binding on him and for 
an injunction restraining the defendant 
from enforcing that order If the order 
passed under Section 488, Criminal P C 
by the Magistrate at Deoghar is ultimate- 
ly found to have been duly passed the 
suit will fail on merits But what is 
found here is that the plaintiff has chal- 
lenged the very jurisdiction of the Magis- 
trate at Deoghar and his competency m 
law to pass such an order 

Where an order under Section 48ff is • 
not duly passed any action taken on the 
basis of that order affecting the status 
and property of an aggrieved party can 
always be questioned m the Civil Court 
by seeking the appropriate relief order or 
injunction It is only a suit expressly or 
impliedly barred from the cognizance of 
the Civil Court which would not be tri- 
able bv it as provided by Section 9 of 
the Civil P C The learned counsel 
for the defendant-appellant has failed to 
satisfy me that a suit for a declaration that 
an order passed by a Magistrate under 
Section 483 Criminal P C is vitiated by 
fraud and concealment of true facts and 
has been fraudulently obtained is expres- 
sl\ or impliedly barred by the provisions 
of Criminal Procedure Code or any other 
law It has been observed by the Supreme 
Court in the case of Firm of IHurl* 
Subbayya Chetty & Sons v State of 
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Andhra Pradesh, AIR 1964 SC 322, in 
para 6 of the report as follows. — 

"In dealing with the question whether 
Civil Courts’ jurisdiction to entertain a 
suit is barred or not, it is necessary to bear 
in mind the fact that there is a general 
presumption that there must be a remedy 
in the ordinary Civil Courts to a citizen 
claiming that an amount has been re- 
covered from him illegally and that such 
a remedy can be held to be barred only 
on very clear and unmistakable indica- 
tions to the contrary. The exclusion of 
the jurisdiction of the Civil Courts to en- 
tertain civil cases will not be assumed un- 
less the relevant statute contains an ex- 
press provision to that effect, or leads to 
a necessary and inevitable implication of 
that nature. The mere fact that a special 
statute provides for certain remedies may 
not by itself necessarily exclude the juris- 
diction of the Civil Courts to deal with a 
case brought before it in respect of some 
of the matters covered by the said statute ” 

6. From the above quoted observations 
it is clear that the Supreme Court enjoins 
that the Civil Courts ought not to readily 
infer m favour of excluding their jurisdic- 
tion to entertain a civil cause unless it is 
found that a statute expressly or by neces- 
sary implication excludes their jurisdic- 
tion. The observations of B. N Nigam, J. 
in the case of Km Nafess Ara v Asif 
Saadat Ali Khan, 1962 All LJ 786 = (AIR 
(1963 All 143) tend to show that a Civil 
Court has jurisdiction to declare an order 
under Section 488, Criminal P. C to be 
not binding on a party to it In the case 
of Johnson v Sarasamma, AIR 1956 Trav- 
Co 204 a Division Bench of Travancore 
Cochin High Court seem to favour the 
view that a Civil Court has jurisdiction in 
such matters I need not notice the other 
reported cases which had been cited be- 
fore me at the Bar by the learned counsel 
for the parties as I am of the view that 
the validity of the order under Sec 488, 
Cri. P. C having been questioned on 
the alleged fraud played upon the Court 
by the defendant Smt Gauri Banerii, the 
suit was cognizable by a Civil Court at 
[Varanasi where a part of cause of action 
arose when the said order was tried to be 
enforced at Varanasi against the plaintiff- 
appellant. 

7. For the reasons given above, I dis- 
miss this appeal but make no order for 
costs. 

Appeal dismissed 
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1970 CRI. L. J. 313 (Yol. 76, C. N. 72) = 
AIR 1970 ANDHRA PRADESH 70 
(V 57 C 9) 

FULL BENCH 

P. JAGANMOHAN REDDY C. J., 
VPNKATESAM AND SAMBASIVA RAO, JJ. 

Andhra Provincial Potteries Ltd , Tade- 
palli, and others, Accused, Petitioners v. 
Registrar of Companies, Andhra Pradesh, 
Hyderabad, Complainant, Respondent 

Cnminal Revn. Case No 360 of 196S and 
Criminal Revn Petn. No 313 of 1968, D/- 
18-3-1969 decided by Full Bench on order 
of reference made by Sharfuddm Ahmed 
and A. D. V. Reddy, JJ. 

Companies Act (1956), Ss. 220, 166. 159* 
to 162 and 210 — Prosecution under — Pre- 
requisites for — • Holding of Annual General 
Meeting and laying before it of Balance 
sheet an d Profit and Loss Account is essen- 
tial for prosecution under S. 220 (3) — Hold- 
ing of meeting however, not necessary for 
piQsecution for default under Ss. 159 to 162, 
16(3 and 210 — (1964) Mad WN 103 and 
AIR 1966 Mad 415 and AIR 1963 Raj 134 
ana 1963 (1) Cri LJ 521 (Cal) and 39 CWN 
1152 and AIR 1948 Cal 42 and (1967) 2 
Cotnp LJ 92 (All), Dissented from; AIR 1963 
Andh Pra 389, Overruled. 

The holding of the annual general meet- 
ing and the laying before it of the balance 
sheet and the profit and loss account is a 
sine qua non for filing of the copies thereof 
before the Registrar If no general body 
meeting is held, the persons concerned can- 
not be prosecuted under Sec 220 (3) While 
it is open to the Registrar to prosecute the 
persons who have committed default under 
Sections 166, 159 to 162 and 210 by wilfully 
not holding meeting and not fulfilling the re- 
quirements of these provisions for which no 
period of limitation is prescribed under the 
Act, any prosecubon under S. 220 would be 
premature without such a meeting being in 
fact held. (Paras 7 and 17) 

The reference to Section 210 by the use 
of the word “aforesaid” and the emphasis 
indicated by the words “were so laid” m 
Sec 220 make the filing of copies of the 
balance sheets and the profit and loss ac- 
counts which are laid before the general 
body meeting an essential prerequisite If no 
general body meeting is held, it is obvious 
that no copies of the Balance sheet and profit 
and loss accounts can be filed even though 
the default may be wilful Both under Sec- 
hon 134 of the old Companies Act and Sec- 
bon 220 of the Act, the laying of the 
balance sheet and the profit and loss account 
before an annual general meeting is a condi- 
bon precedent to the requirement that 
copies of such documents so laid should be 
filed before the Registrar. The intention is 
made further clear bv the provision under 
sub-section (2) of the respective sections of 
both the Acts that, if the balance sheet is- 


HM/IM/D626/69/CWM/P 



$14 A P Potteries v Registrar of Companies (03) (J Reddy C J ) 1970 Cn h J 


not adopted at the general meeting before 
which it is laid a statement of that tact and 
■of the reasons therefor have to be annexed 
to the balance sheet and to the copies there- 
of required to be fifed with the Registrar If 
no balance sheet is laid before a general 
bodv there can be no question of that 
balance sheer no being adopted nor of com 
•plying with the requirements of the sub 
section (2) of Section 134 of the old Com 
pames Act or Section 220 of the Act as the 
case may bt, though wilful omission to call 
a general body meeting and omit to lay the 
balance sheet and profit and loss account 
before it may expose the person responsible 
4o punishment under other provisions of the 
Act it certainly does not make him liable 
under the aforesaid provisions AIR 1903 
Andh Pra 389 Overruled AIR 1948 Bom 
357 held not overruled by AIR 1961 SC 186. 
(1935) 39 Cal WN 1152 and AIR 1918 Cal 
42 and (1987) 2 Comp LJ 92 (All) & (19611 
Mad WN 103 ana AIR 1966 Mad 415 and 
AIR 1963 Raj 134 and 1963 (1) Cn LJ 521 
(Cal) Dissented from Case law discussed 

(Para 7) 

Cases Referred Chronological Paras 
(1967) 1967 2 Com LJ 92 = (1968) 36 
Com Cas 585 (All) Rama Chandra 
and Sons (P) Ltd v State 
<1966) AIR 1966 Mad 415 (V 53) «= 

1966 Cn LI 1279 Ambalavana 
Cbettiar P S N S and Co (P) 

Ltd \ Registrar of Companies 
<196-1) 1964 Mad WN 103 = (1961) 

34 Com Cas 1 Neptune Studios Ltd 
v State 

(1963) AIR 1963 Andh Pra 389 
(V 50) = 1963 (2) Cn LJ 363 
Public Prosecutor v II R Basava 
Raj 

<1953) 1963 (1) Cn LJ 521 = 1962- 
32 Com Cas 1143 (Cal) Dulal 
Chandra Bhar v State of West 
Bengal 

<1863) AIR 1963 Raj 134 (V 50) = 

1963 (2) Cn LJ 48, State v T C 
Pnnters (P) Ltd 

(1961) AIR 1961 SC 186 (V 48) = 

1961 (1) Cn LJ 319 State of Bombay 
v Bhandhsn Ram 2 4 8 15 16 

<1953) AIR 1953 Mad 558 (V 40) = 

1953 Cn LJ 1062 Viswanathan v 
Assistant Registrar of Joint Stock 
Companies Madras 13 

<1952) AIR 1952 Mad 800 (V 39) = 
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10 


20 


2 17 


16 
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(194S) AIR 1918 Bom 357 (V 35) 
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A V Kotesuara Rao for Petitioners, 
Public Prosecutor for the State 

P JAG4NMOIIAN REDDY C J t The 
question before us is whether under S 220 
of the Companies Act 1956 (I of 1956) 
fliereroafter referred to as the 'Act*) the 
holding of an annual general meeting of a 
company and laying before it the balance 
sheet and the profit and loss account are 
prerequisites for a prosecution under Sec- 
tion 220 (3) 


2 The High Court of Bombay in Em 
peror v Pioneer Clay and Industnai Works 
AIR 1948 Born 357 and earlier the Madras 
High Court in Lakshmana v Emperor AIR 
1932 Mad 497 and In re Narasimha Rao 
AIR 1937 Mad 341 had held under Sec 134 
and the analogous provisions of the Indian 
Companies Act 1913 (hereinafter called the 
old Companies Act*) corresponding to Seo- 
fion 220 of the Act that the omission to file 
with the Registrar the balance sheet and the 
profit and loss account ol a company is not 
a contravention of those provisions m as 
much as either no general meeting was held 
at which the balance sheet was laid or no 
general meeting was due to be held After 
the decision of the Supreme Court in State 
of Bombay v Bhasdhan Ham AIR 1981 SC 
186 some of the High Courts have taken 
the view that the decision of the Bombay 
High Court in AIR 1948 Bom 357 has been 
overruled and that therefore the Directors 
cannot take shelter m the defence that no 
general meeting was held when the non 
holding of the general meeting was due to 
their own default It may be stated that 
even after the Supreme Courts decision, this 
Court in Public Prosecutor v II R Basava 
Raj AIR 1063 Andh Pra 389 took a similar 
view to that taken by the Bombay High 
Court, AIR 1948 Bonj 357 (supra) But 
having regard to the decisions of several 
High Courts which have taken a contrary 
view. Sharfuddm Ahmed and A V V 
Reddy JJ have referred this matter to a 
1 ull Bench 

3 The petitioners who are the Directors 
of the Andhra Provincial Pottenes Limited 
have been prosecuted for contravention o! 
the provisions of Section 220 (1) of the Act 
vjz for not filing the balance sheet and the 
profit and loss account with the Registrar oj 
Companies as contemplated in that section 
within the prescribed time On 14th Decem- 
ber 1967 a notice was issued by the Regis- 
trar of Companies informing the petitioner* 
that the annual general meeting of the com- 
pany ought to have been held at the latest 
on 30 9 1967, that the balance sheet and the 
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profit and loss account ought to have been 
laid before the said annual general meeting 
and that they should have been filed before 
the Registrar on or before 30th October 1967 1 
in accordance with the provisions of Sec- 
tion 220 (1) of the Act. Inasmuch as the 
said balance sheet and profit and loss ac- 
count were not filed, they being the directors 
•of the company, it would be presumed that 
they are the officers of the company in 
•default within the meaning of Section 5, and 
as such, are liable to be prosecuted. The 
Registrar therefore asked them to make good 
the default mentioned above within one 
month from the date of issue of the notice. 
To this, a reply was sent on 17th February 
1968 by one of the petitioners, stating that 
they were arranging to send the concerned 
documents immediately and requesting for 
condonation of delay As no balance sheet 
and profit and loss account were filed, a 
complaint was lodged. 

4. A preliminary objection was raised 
before the VI City Magistrate that prosecu- 
tion will not he under Section 220 (3) of 
the Act, inasmuch as no annual general 

INDIAN COMPANIES ACT 
(VII OF 1913) 

32. (1) “Every company having a share 
capital shall within eighteen months 
from its incorporation and thereafter 
once at least in every year make a hst 
of all persons who, on the day of the 
first or only ordinary general meeting in 
the year, are members of the company, 
and of all persons who have ceased to 
be members since the date of the last 
return or (in the case of the first return) 
of the incorporation of the company. 


<(5) If a company makes default in 
complying with the requirements of this 
section, it shall be hable to a fine not 
exceeding fifty rupees for every day 
•during which the default continues, and 
every officer of the company who know- 
ingly and wilfully authorises or permits 
the default shall be hable to the like 
penalty”. 
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meeting as required under Section 166 ol th«S 
Act was held without which the question of 
filing copies of the balance sheet and tho 
profit and loss account would not anse. In 
a considered order, the Magistrate applying 
the principles laid down by the Supremo 
Court m AIR 1961 SC 186, and taking tho 
view that that decision had overruled tho 
Bombay High Court’s decision in AIR 1948 
Bom 357, dismissed the objection. It was 
throughout admitted by both the prosecu- 
tion and the accused that no general meeting 
was held on the date when the complaint 
was filed, namely the 4th March 1968. Tho 
learned Advocate for the petitioners, how- 
ever, states that the meeting was held on 
the 9th March 1968 and the documents 
lodged on 19th March 1968. 

5. Inasmuch as several decisions dealing 
with the provisions of the old Companies 
Act, 1913 and the Act have been cited 
before us, we give below the relevant provi- 
sions of the old Companies Act and the Act 
as they would assist in the understanding of 
the question before us. 

COMPANIES ACT, 1956 
(I OF 1956) 

159. (1) “Every company having a 
share capital shall, within sixty days 
from the day on which each of tho 
annual general meeting referred to in 
Section 166 is held, prepare and file 
with the Registrar a return containing 
the particulars specified in Part I ol 
Schedule V, as they stood on the day, 
regarding — 



Proviso 


Explanation — Any reference in this 
section or in Section 160 or 161 or in 
any other section or in Schedule V to 
the day on which an annual general 
meeting is held or to the date of annual 
general meeting shall, where the 
annual general meeting for any year has 
not been held be construed as a referen- 
ce to the latest day on or before which 
that meeting should have been held in 
accordance with the provisions of this Act 

( 2 ) ” , 

160. (1) “Every company not having 
a share capital shall, within sixty days 
from the day on which each of the 
annual general meeting referred to in 
Section 166 is held, prepare and file 
with the Registrar a return stating tho 
following particulars as they stood on 
that dav : — - 

(a) 
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INDIAN COMPANIES ACT COMPANIES ACT, 1950 

(VII OF 1913) (* 0F 19j6 > 

$ ■ , 

161 (1) The copy of the annual 

return filed with the Registrar under 
Section 159 or 160 as the case may be 
shall be signed both by a director and 
by the managing agent secretaries and 
treasurers 
( 2 ) 

162 (1) If a company fails to comply 
with any of the provisions contained in 
Section 159 160 or 1701, the company* 
and every officer of the company 
who is in default shall be punishable 
with the fine which may extend to fifty 
rupees for every day during which the 
default continues 


76 (1) “A general meeting of every 
company shall be held within eighteen 
months from the date of its incorporation 
thereafter once at least in every calen 
dar year and not more than fifteen 
months after the holding of the last 
preceding general meeting 


(2) Tor the purposes of this section 
and Sections 159 160 and 161 the ex 
pressions “officer and director" shall 
include any person in accordance with 
whose directions or instructions th© 
Board of directors of the company is 
accustomed to act 

166 (1) "Every company shall in 
each year hold in addition to any other 
meetings a general meetine as its annual 
general meeting and shall specify th© 
meeting as such in the notices calling 
it ana not more than fifteen months 
shall elapse between the date of one 
annual general meeting of a company and 
that of the next 


(2) If a default is made in holding a 
meeting in accordance with the provi 
lions of this section the company and 
every director or manager of the com 
pany who is knowingly and wilfully a 
party to the default shall be liable to 
a fine not exceeding five hundred 
rupees 

(3) If default is made as aforesaid 
the Court may on the application of 
any member of the company call or 
direct the calling of a general meeting 
of the company 

131 (1) "The Directors of every com- 
pany shall at some date not later than 
eighteen months after the incorporation 
of the company and subsequently once 
at least in every calendar year lay 
before the company in general meeting 
a balance sheet and profit and loss ac- 
count or in the case of a company not 
trading for profit an income and expen- 
diture account Iot the period in the case 
of the fust account since the incorpora- 
tion of the company and in any other 
case since the preceding account made 
up to a date not earlier than the date 
of the meeting by more than nine 
months or in the case of a company 
carrying on business or having interest 
outside British India by more than 
twelve months 


Provided that a company may hold 
its first annual general meeting within a 
penod of not more than eighteen months 
from the date of its incorporation and 
if such general meeting is held within 
that penod it shall not be necessary for 
the company to hold any annual general 
meeting m the year of its incorporation 
or in the following jear 

Provided further that the Registrar 
may for any special reason extend the 
time within which any annual general 
meeting (not being the fust annual 
general meeting) shall be held by a 
penod not exceeding three months 

210 (1) "At every annual general 
meeting of a company held in pursu- 
ance of Section 166 the board of direc- 
tors of the company shall lay before th© 
company — 

(a) a balance sheet as at the end of 
the penod specified in sub section (3)* 
and 

(b) a profit and loss account for that 
penod, 

( 2 ) 


(5) If any person being a director of 
a company fails to take all reasonabl© 
steps to comply with the provisions of 
this section he shall in respect of each 
offence be punishable with imprison- 
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INDIAN COMPANIES ACT 
(VII OF 1913) 

Provided that the Registrar may for 
any special reason extend the period by 
a period not e* ceding three months. 

(2) The balance-sheet and tire profit 
and loss account or income and expen- 
diture account shall be audited by the 
auditor of the company as hereinafter 
provided, and the auditor’s report shall 
be attached thereto, or there will be 
inserted at the foot thereof a reference 
"to the report, and the report shall be 
read before the company in general 
meeting and shall be open to inspec- 
tion by any member of the company. 

(3) Every companj other than a pri- 
vate company shall send a copy of such 
balance-sheet and profit and loss account 
■or income and expenditure account so 
audited together with a copy of the 
auditor’s report to the registered address 
of e\ery member of the company, at 
least fourteen days before the meeting 
at which it is to be laid before the 
members of the company, shall deposit 
a copy at the registered office of the 
company for the inspection of the mem- 
bers of the company during a period 
of at least fourteen days before that 
meeting 


134. (1) “After the balance sheet, and 
profit and loss account (or the income 
and expenditure account as the case may 
be) have been laid before the company 
at the general meeting three copies 
thereof signed by the manager or secre- 
tary 3 4 * * 7 of the company shall be filed with 
the registrar at the same time as the 
-copy of the annual hst of members and 
summary prepared in accordance with 
the requirements of Section 32. 

S O It the general meeting before which 
alance-sheet is laid does not adopt 
the balance-sheet, a statement of that 
fact and of the reasons therefor shall be 
annexed to the balance-sheet and to the 
copies thereof required to be filed with 
the registrar- 


(3) This section shall not apply to a 
private company. 

(4) If a company 7 makes default in 

complying with the requirements of this 
•section, the company and every 7 officer 
of die company who knowingly and wil- 

fully authorises or permits the default 

shall be liable to the like penalty as is 
provided by Section 32 for a default in 
complying with the provisions of that 
section. 
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COMPANIES ACT, 1956 
(I of 1956) 
ment for a term which may extend to 
six months, or with fine which may 
extend to one thousand rupees, or with 
both. 

Provided that in. any proceedings 
against a person in respect of an offence 
under this section, it shall be a defence 
to prove diat a competent and reliable 
person was charged with the duty of 
seeing that the provisions of this section 
were complied with and was in a posi- 
tion to discharge that duty : 


Provided further that no person shall 
be sentenced to imprisonment for any 
such offence unless it was committed 
wilfully, 

(6) If any person, not being a director 
of the company, having been charged 
by the Board of Directors with the duty 
of seeing that the provisions of this sec- 
tion are complied with, makes default 
in doing so, he shall in respect of each 
offence, be punishable with imprison- 
ment for a term w’hich may extend to 
six months, or with fine which may ex- 
tend to one thousand rupees or with 
both. 

Provided that no person shall be sen- 
tenced to imprisonment for any such 
offence unless it was committed wil- 
fully." 

220. (1) “After the balance-sheet and 
the profit and loss account have been 
laid before a company at an annual 

f eneral meeting as aforesaid, there shall 
e filed with the Registrar (within thirty 
days from the date on which the 
balance sheet and the profit and loss 
account were so laid). 


(a) . . three copies of the balance- 
sheet and the profit and loss account, 
signed by the managing director, 

managing agent, secretaries and trea- 
surers, manager, or secretary of the 
company, or if there be none of these, 
by a director of the company, together 
with three copies of all documents 
w’hich are required by this Act to be 
annexed or attached to such balance 
sheet or profit and loss account : 
Provided further that — 

(i) in the case of a private company 
which is not a subsidiary of a public 
company, or 
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INDIAN COMPANIES ACT 

(VII or 1913) 


COMPANIES ACT, 1956 
(I of 1956) 

(n) in the case of a private company 
of which the entire paid up share capi 
tal is held by one or more bodies cor- 
porate incorno rated outside India, or 
(m) in the case of a company which 
becomes a public company By virtue of 
Section 43A if the Central Government 
directs that it is not in the public 
interest that any person other than a 
member of 'he company shall be entitl 
ed to inspect or obtain copies of the 
profit ana loss account of the company 
no person other than a member of the 
company concerned shall be entitled to 
inspect or obtain copies of the profit and 
loss account of that company under 
Section 610 


6 A comparison of the conspectus of the 
sections under the Old Companies Act and 
the Act would show that Section 32 of the 
Old Compatnes Act has been replaced by 
Sections 159 160 101 and 162 of the Act 
with this difference that under the Old Com- 
panies Act there was nothing to indicate as 
to what was meant by the day of the first 
or only ordinary general meeting in the 
year” while under the Act the Explanation 
to Section fS3 ci'ean'y indicates that a re- 
ference to "the day on which an annual 
general meeting'’ in that section or Sec- 
tions 160 or 161 or in any other section or 
Schedule shall be construed as a reference 
to “the latest day on or before that meeting 
should have been held in accordance with 
the provisions of the Act” It is apparent 
under Section 166 (1) of the Act that the 
company has to hold in each year, a general 
meeting as its annual general meeting not 
more than fifteen months from the date of 
the previous general meeting unless of 
course the Registrar for any special reason 
extends the time within which any annual 
general meeting not being the first annual 
general meeting shall be held by a period 
not exceeding three months It is clear from 
these provisions that an annual general 
meeting not being the first annual general 
meeting has to beheld within fifteen months 
or eighteen months where it is extended, 
from the date of the last general meeting 


(2) If the annual general meeting of a 
before which a balance sheet is 

laid as aforesaid does not adopt the 
balance sheet a statement of that fact 
and of the reasons therefor shall be an 
nexed to the balance sheet and to the 
copies thereof required to be filed with 
the registrar 

(3) If default is made m complying 
with the requirements of sub sections fl) 
and (2) the company and every offi 
cer of the company who is in default, 
shall be liable to the like punishment 
as is provided by Section 162 for a 
default in complying with the provisions 
of Sections 159 160 and 101 * 

At such an annual general meeting both 
under the Old Companies Act and the Act, 
the balance sheet and the profit and loss 
account etc have to be laid in default of 
which punishment has been provided there- 
for It is also apparent at any rate from the 
specific provision of the Act that this punish 
mcDt is attracted even in cases where no 
meeting has been held due to wilful default 
of those on whom the duty was cast to 
caff the meeting and fay the specified docu 
ments before it That this was also the posi 
lion under the Old Companies Act has been 
the view taken by the highest Court 
Now the question is whether the company 
or its Directors agents and servants can bo 
held liable on the analogy of the same 
nnciple as applicable in the case of non 
olding of the annual general meeting or 
the omission to lay before that general 
meeting the documents specified in tho 
earlier provisions for not fulfilling the re 
quirements of Section 220 of the Act not 
withstanding the fact that no annual general 
meeting was held and no balance sheet or > 
profit and loss account laid before that an 
nual general meeting Both Section 134 of 
the Old Companies Act and Section 220 of 
the Act provide that after these documents 
viz, the balance sheet and the profit and 
loss account have been laid before a gene- 
ral meeting three copies of the balance 
sheet and profit and loss account should be 
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filed before the Registrar of Companies. It 
is also necessary where the balance sheet is 
not adopted by the general body, a state- 
ment to that effect and all the reasons there- 
for shall be annexed to the balance sheet 
and to the copies thereof required to be filed 
before the Registrar. In default of these two 
requirements viz, of filing the balance sheet 
and the statement of the balance sheet not 
bemg adopted where it is not so adopted, 
the company and every officer of the com- 
pany who is in default shall be liable to 
punishment as provided in Section 82 of the 
Old Companies Act or Section 162 of the 
Act, for not complying with the provisions 
of Sections 159, 160 or 161. 

7. Before the Explanation to Section 159 
of the Act was added defining the day on 
which the annual general meeting is to be 
held as the latest day on or before which 
that meeting should have been held under 
the provisions of Section 166 of the Act, 
Courts had been called upon to interpret 
that expression under Sections 32, 76 and 77 
of the Old Companies Act It would appear 
that in some cases no difference w as noticed 
between these sections and Section 134. It 
may be stated that both Section 134 of the 
Old Companies Act and Section 220 of the 
Act do not use the words “on the day” or 
“from the day on which”, which are used 
In Section 32 of the Old Companies Act and 
in Sections 159 and 160 of the Act. An exa- 
mination of the language of these sections 
significantly demonstrates the conclusion 
when it is stated that after the balance-sheet 
and the profit and loss account have beeD 
so laid before the company at the general 
meeting, three copies of the same should be 
filed uith the Registrar, that they should be 
the copies of the very same balance sheet 
and profit and loss account which are in 
fact laid before the annual general meeting 
and not those which would have been laid 
before an annual general meeting had such 
a meeting been called. Under Section 134 
(I) of Old Companies Act, the time within 
wnich these documents should be filed is 
the same as for filing copies of the annual 
list of members and summary prepared m 
accordance with Section 32. Section 220 (1) 
of the Act varies the language by specifying 
the time viz , that after the balance-sheet and 
the profit and loss account had been laid 
before a company at an annual general meet- 
ing as aforesaid, that is to say, as required 
under Section 210, they shall be filed with 
the Registrar within thirty days on which 
the balance-sheet and the profit and loss 
account were so laid. 

The reference to Section 210 by the use 
of .the word “aforesaid” and the emphasis 
indicated by the words “were so laid” make 
the filing of copies of those balance-sheets 
and the profit and loss accounts which are 
laid before the general body meeting an 
essential prerequisite. If no general body 
meeting is held, it is obvious that no copies 
of the balance sheet and profit and loss ac- 


counts can be filed even though the default 
may be wilful. Both under Section 134 of 
the Old Companies Act and Section 220 of 
the Act, the faying of the balance sheet and 
the profit and loss account before an annual 
general meeting is a condition precedent to 
the requirement that copies of such docu- 
ments so laid should be filed before the 
Registrar. The intention is made further clear 
by the provision under sub-section (2) of the 
respective sections of both the Acts that, if 
the balance sheet is not adopted at the gene- 
ral meeting before which it is laid, a state- 
ment of that fact and of the reasons therefor 
have to be annexed to the balance sheet and 
to the copies thereof required to be filed 
with the Registrar If no balance sheet is 
laid before a general body, there can be no 
question of that balance sheet not being 
adopted nor of complying with the require- 
ments of the Sub-section (2) of Section 134 
of the Old Companies Act or Section 220 
of the Act as the case may he, while wilful 
omission to call a general body meeting and 
omit to lay the balance sheet and profit and 
loss account before it may expose the person 
responsible to punishment under other provi- 
sions of the Act, it certainly does not make 
him liable under the aforesaid provisions. 
The punishment under these sections is for 
default m filing copies of the balance sheet 
or the profit and loss account which are 
laid before a general body and for not send- 
ing a statement of the fact that the balance 
sheet was not adopted. It may be that copies- 
of the balance sheet so laid before the gene- 
ral body may have been forwarded under 
sub-section (1) of Section 134 of the Old 
Companies Act or sub-section (1) of Sec 220 
of the Act but nonetheless if the requirements 
of sub-section (2) of the respective sections 
have not been complied with, even then, 
the persons concemecf would be hable for 
punishment for that default. 

In our view, these provisions unmistakably 
Indicate, as we said earlier, that the holding 
of the annual general meeting and the lay- 
ing before it of the balance sheet and the 
profit and loss account is a sine qua non for 
fifing of the copies thereof before the Regis- 
trar. If no general body meeting is held, the 
persons concerned cannot be said to have 
committed a default in complying with those 
provisions. 

8. An examination of the case law would, 
in our new, show that the difference in the 
language on the one hand of Section 1 34 of 
the Old Companies Act and 220 of the Act 
and on the other of the provisions of Sec- 
tions 32, 76 and 77 of the Old Companies 
Act and analogous provisions of the Act has 
not been taken note of in most of the cases. 
Their Lordships of the Supreme Court in 
AIR 1961 SC 1S6 pointed out this difference. 
Notwithstanding this, cases decided subse- 
quently in the several High Courts, in our 
view, with great respect, failed to appreciate 
the significant difference. 

9. In Fart v. Lawton, (1911) 1 KB 5SS, a 
similar question arose for consideration 
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under Section 26 of the English Companies 
(Consolidation) Act 190S. which is analogous 
to Section 32 of the Old Companies Act In 
that case information was laid against the 
respondents by the appellant who "as a 
staff officer of the Companies Registration 
Department of Somerset House alleging 
that the respondents knowingly and wall 
ingly permitted default to be made by the 
Engluh Traders Limited m forwarding to the 
Registrar of Companies at Somerset House 
a top> of its list of members with summary 
as to capital and shares etc for the year 
3909 as required under Section 28 of the 
Companies (Consolidation) Act 1908 aDd 
that the said default had since continued for 
the space of sixty seven days thereafter and 
still continued Though the General meetings 
of the Company were duly held on Nov cm 
her 15 1907 and on December 7 1908 and 
the annual L>t of members and summary for 
those years were duly forwarded to and 
filed by the Registrar at Somerset House the 
Justices convicted the respondents of the 
offence charged in the first information 
It was contended that the words “on the 
fourteenth dav after the first or only ordi 
nary general meeting in the year were 
words duectorv as to tunc only and that the 
company was in default in not forwarding 
the annua! list of members and summary 
The respondents however contended that 
no general meet! tg having been held in 
1909 it was impossible to make up the list 
required b\ Section 26 and that the respon 
dents could no therefore be convicted of a 
default for omitting to do that which, in 
fact \ as impossible for them to do — and 
further that the time did not begin to run 
until after the date of the meeting mention 
ed in Section 26 This contention was nega 
tived by Lord Alverstone C J, (with whom 
Hamilton and Avory JJ concurred) who said 
at page 592 "the cases of Gib on v Barton 
(1875) 10 QB 329 "and Edmonds v Foster 
(1875) 45 LJ (MC) 41", are clear authorities 
"that a person" charged with an offence 
under Section 26 is not entitled by way of 
defence to “plead the Impossibility of com- 
plying with Section 26 by reason of no gene 
rar meeting in other words a person charg 
cd with an offence cannot rely on "his own 
default as an answer to the charge" 

10 Nearer home Milter J m Ballav 
Dass v _Mohan Lai Sadhu (1935) 39 Cal 
W\ 1152 was considering the ease of the 
petitioner-director of the Cash Insurance 
Bank Limited who had been convicted under 
clause (4) of Section 32 clause (6) of Sec 77 
and clause (4) of Section 134 of the Old 
Compan.es Act and sentenced to pay a fine 
The statutory meeting of the company had 
not been held within tune mentioned in Sec- 
tion 77 The statutory report required to be 
forwarded uiider clause (2) of Section 77 
was not forwarded to arvv member of the 
petitioner company and there could be no 
doubt that the petitioner knew of the said 
fact Even after th» prosecution was started 


on the 14 th Apnl 1935 the register cl 
share holders was not prepared in accord 
ance with the provisions of Section 32 and 
there was no doubt that the petitioner also 
knew of the fact The balance sheet of the 
company was not prepared and placed at a 
general meeting nor filed with the Registrar 
of the Joint Stock Companies In fact the 
general meeting was never held and the 
petitioner also knew of the fact According 
to the learned Judge the provisions of Sec 
tion 134 were therefore not complied with 
and in his view in order to sustain a convic 
tion under those sections the only thing the 
prosecution had to prove was that a parti- 
cular officer knowingly and wilfully autho- 
rised or permitted these defaults It was 
further held that the offence was also com 
plete if the officer of the company knew or 
the defaults and permitted the defaults 

11 In Bhagirath v Emperor AIR 1948 
Cal 42 Lodge J was also dealing with 
Sections 32 and 134 of the Old Companies 
Act and while observing that he was sup- 
ported by the decision in Ballav Dass case 
(1033) 39 Cal \VN 1152 said at p 45 "In 
England it has been consistently held that 
4 director who is prosecuted for knowingly 
and wilfully permitting a company to default 
m respect of filing the balance sheet and 
profit and loss account with the Registrar 
cannot plead the impossibility of doing so 
when that impossibility is due to his own 
previous default The same view has been 
taken in India ” Both these decisions in 
our view did not consider the difference in 
the language of the several sections under 
which the petitioners were convicted parti- 
cularly the difference between the require- 
ments of Section 134 and other sections ol 
the Old Companies Act 

12 In AIR 1932 Mad 497 Walsh T., 
took a different view though in fact the 
time for holding the general meeting had 
not yet come and therefore it may possibly 
be contended that what he said was obiter 
In AIR 1937 Mad 3J1 Pandrang Row T* 
considered the apnhcabibty of Sections I3l 
and 134 and held that — 

“The same persons cannot be charg- 
ed in respect of the same years with 
offences punishable both under Sec 
lions 131 and 134 Companies Act, be- 
cause Section 131 clearly contemplates the 
sending of a copy of the balance sheet only 
after it has been placed before the Com- 
pany at a general meeting under Sec 131 
Where in a case there is no such placing of 
the balance sheet before the Company at a 
general meeting the offence under Sec 134 
cannot be committed” 

Some of the cases cited before him dealt 
with the non sending of a copy of the 
balace sheet after it had been laid before a 
general meeting of the company The pro- 
secution against the persons was for default 
made in preparing a balance sheet or placing 
it before a general meeting of the company, 
which took place long before they ever be- 
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-came directors or officers of the company, 
and indeed even before they were share- 
holders 

13. As against this, Ramaswami, J. m Re. 
G. Appayya, AIR 1952 Maci 800 and Viswa- 
natlian v. Assistant Registrar of Joint Stock 
Companies, Madias, AIR 1953 Mad 558, 
dealing in the former case with Section 133 
(3) and m the latter with Sections 76 and 
131 did not refer to the previous decisions 
of the Madras High Court. However, reli- 
ance was placed on 1911-1 KB 588 and AIR 
1948 Cal 42. While these cases may be an 
authority for the proposition that under the 
provisions of Sections 76 and 131, the wilful 
non-holding of an annual general meeting or 
the non-laying before such a meeting of the 
balance-sheet and the profit and loss account 
amounts to a default of the provisions, there 
is nothing in these decisions which throws 
any light on the interpretation of Sec. 134. 

14. A Bench of the Bomaby High Court 
consisting of Chagla Ag C. J. and Gajendra- 
gadkhar, J (as he then was) in AIR 1948 
Bom 357 did consider the question which is 
now before us viz., whether default was com- 
mitted under Section 134 (4). The facts on 
which the prosecution was founded alleged 
that the accused had failed, as required by 
Section 134 (4) of the Old Companies Act, 
to file with the Registrar of Companies three 
copies of the balance-sheet and accounts of 
the company for the year 1944 It was com- 
mon ground that no general meeting of the 
company had been called, at which the 
balance-sheet and the profit and loss account 
for the year 1944 had been laid. After re- 
ferring to sub-sections (1) and (4) of S 134, 
the learned Acting Chief Justice observed 
at page 357: “it is to be noted that what is 
made penal is default in complying- with 
the requirements of the section and the re- 
-quirements of Section 134 (1) are that there 
Is an obligation cast upon the company to 
file three copies of the balance-sheet and the 
profit and loss account after they have been 
laid before the company at the general meet- 
ing There is no obligation cast upon the 
company to file any such copies if no gene- 
ral meeting has been called.” 

It was contended by the Government 
Header in that case that the directors are 
themselves in default in not calling a gene- 
ral meeting and it is not open to them to 
plead in their own defence them own fault. 
Dealing with this contention, the Bench 
pointed out that under Section 76 (1), 

there is an obligation to hold a general 
meeting within eighteen months from the 
date of the company’s incorporation, in 
default of which a penalty was prescribed 
under sub-section (2) of Section 76. Again 
Section 131 provides that the directors of 
every company must lay before the company 
in general meeting a balance-sheet and pro- 
fit and. loss account at the time stated in 
that section, and the failure to do so is made 
penal by Section 133 (3). “Therefore”, it 
was observed at page 358, “on the facts 
1970 Cri.L.J. 21. 
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which are not disputed it is clear that the 
directors have failed to comply with tha 
requirements both of Section 76 (1) and also 
of Section 131 (1) The Government, instead 
of prosecuting them for what they have 
failed to do as required by the law and in 
respect of which they seem to have no 
defence whatever, have thought fit to launch 
a prosecution under Section 134 (4) when 
the obvious defence which is put forward by 
the accused is that the stage has not arrived 
when they can be called upon to send copies 
of the balance-sheet and the profit and loss 
accounts, because that stage can only bo 
reached after a general meeting has been 
called and balance-sheet and profit and loss 
account have been placed before that meet- 
ing.” 

15. This decision is on all fours with 
the one we are considering. But as we noted 
earlier, an impression has gained ground that 
their Lordships of the Supreme Court in AIR 
1961 SC 186, have overruled the decision of 
the Bombay High Court in AIR 1948 Bom 
357. We do not think this is a valid assump- 
tion. Their Lordships, after referring to the 
Bombay decision, pointed out at page 189, 
“the language of that section is to a certain 
e\tent different from the language used m 
Sections 32 and 131. After examining the 
language of Section 134 (1), Sarkar, J. (as 
he then was) speaking for the Court observ- 
ed: “if the language of Sec. 134 (1) makes 
any difference as to the principle to be ap- 

C lied m ascertaining whether a breach of it 
as occurred or not— as to which we say 
nothing in this case — then that case can be 
of no assistance to the respondents. If how- 
ever no such difference can be made, then 
we think that it was not correctly decided.” 
Perhaps, the last sentence has given rise to 
the impression that their Lordships have 
overruled the decision in AIR 1948 Bom 
357. But that is not so, because the subse- 
quent observations clearly indicate that while 
Chagla, C. J., did not question the correct- 
ness of the decision in (1911) 1 KB 588, which 
he was asked to follow, all that he said with 
regard to that case was that the scheme and 
the terms of the section on which it turned 
were different from Sec. 134 of the Com- 
panies Act 1913. While saying “that mayor 
may not be so”, Sarkar, J., observed at 
age 189 “there is however no difference 
etween Sec. 26 of the English Companies 
Act, 1908, on which Parkers case, 1911-1 KB 
588, turned, and which apparently” through 
some mistake Chagla C J., cited as S. 36 and 
S. 32 of the Indian Companies Act of 1913, 
except that the Enghsh Section required the 
summary to include a statement in the form 
of a balance-sheet containing certain parti- 
culars mentioned, whereas our section does 
not require that. Section 131 of our Act con- 
tains some provision about the laying of the 
balance-sheet before the general meeting. 
This provision was inserted in the Act by 
the Amending Act of 1936. 

The fact, that one of the requirements of 
tlie English Sec. 26 is not present in Sec. 32 
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of our Act cannot create am material dif 
ference between Section 32 of our Act and 
Sec 26 of the English Act If the principle 
that a person charged with an offence can 
not rely on lus dcafult as an answer to the 
charge is correct, as we think it is and 
which we do not End Chagla C J saying 
it is not, then that principle would clearly 
apply when a person is charged with a 
breach of Sec 32 of our Act The decision 
of the Supreme Court is only an authority in 
respect of Ss 131 and 132 of the Old Com 
panies Act and not for Section 134 In so far 
as Section 32 i» concerned the Supreme 
Court decided (i) that the fact that no gene 
ral meeting of the company was held was in 
the circumstances no defence to the charge 
of not complying with the requirements of 
Section 32 A person charged with an offence 
could not rely on his own default, as an 
answer to the charge and (n) as in the case 
of Section 32 and for the same reasons it 
was no defence to the charge under Sec 131 
to say that a general meeting was not called 
1C Subsequent to Supreme Courts deci 
eion Kailasam J in Neptune Studios Ltd v 
State (196-4) Mad WN 103 Anantanaravan 
T (as he then was) in Ambalavana Chettiar 
Y S N S and Co (P ) Ltd v Registrar of 
Companies AIR 1906 Mad 415 and a Bench 
of the Rajasthan High Court consisting of 
J S Ranawat C J and P N Shinghal J in 
State v T C Printers (P) Ltd AIR 1963 
Raj 134 and Amaresh Roy J in Dulal 
Chandra Bhar v State of West Bengal 
(1962) 32 Com Cas 1143 = (1963 (1) Cn 
Lj 521) (Cal) apart from other sections 
have dealt with prosecutions under Sec 220 
of the Act In all these cases it was assum 
ed that the Supreme Court in AIR 1901 SC 
186 applied the principle m (1911) 1 1 D 
583 to ca es under S 13 1 of the Act which 
as we have pointed out with great respect is 
not the case Kailasam J in (196 4) Mad WN 
103 however did not say that the Supremo 
Court has n terms overruled the decision in 
AIR 1948 Bom 357 but nonetheless thought 
that the Bombay decision cannot be of much 
guidance According to him the effect of the 
Supreme Courts decision is thai a person 
charged with failure to carry out the require 
ments of the section cannot take advantage 
of his own default Applying the principles 
laid down therein it was held that the ap 
pellants cannot be heard to plead their own 
default in not convening the general meeting 
for the submission that thev are not giulty 
of an offence under Section 220 (3) of the 
Act Anantanarayanan J (as he then was) 
in (1964) Mad WN 103 and Ranawat C J 
and Shinghal J m AIR 1963 Rai J34 held 
that the principles enunciated by the 
Supreme Court in AIR 1961 SC 186 apply 
to cases under Section 220 
D P Unival J in Ranachandra and Sons 
(P ) Ltd v State (1967) 2 Com LJ 92 (All) 
oia consider the contention that Section 220 
was differently worded In Jus view that 
section was not very happily worded in that 
the openmg words of the section indicate 


that the balance-sheet and the profit and loss 
account required to be filed with the Regis 
trar must Be such as have been laid before 
the annual general meeting But m his view 
that does not and cannot absolve the com 
pany or its directors from performing their 
statutory duty m filing the balance sheet and 
the profit and loss account before the Regis 
trar within the stated time With great res- 
pect vve are unable to agree with his con 
elusion particularly when the learned Judge 
had held that the effect of the opening 
words would indicate that the balance-sheet 
and the profit and loss account ienuned to 
be filed before the Registrar must be such 
as have been laid before the annual general 
meeting Where there are clear words which 
justify a certain conclusion m our view that 
conclusion must be reached 

Amaresh Roy J m (1962) 32 Com Cas 
1113 = (1963) (I) Cn LJ 521 (Cal) es 
pressed the view at page 1149, that in AIR 
1961 SC 186 their Lordships of the 
Supreme Court stated that the principle 
enunciated in (1911) 1 KB 588 would apply 
when a person is charged with breach of 
the Indian Companies Act While applying 
the principle to the case before him which 
was under Section 220 the learned Judge 
however did not refer to the passages of 
Sarkar I in the Supreme Court decision in 
which the learned Judge distinguished the 
Bombay case These decisions in terms do 
not notice the difference m the language and 
the requirements of S 220 on the one hand 
and Sections 159 to 162 160 and 210 of the 
Act on the other 

17 It appears to us on a consideration 
of the relevant provisions of the Act that 
the wilful failure to hold a general meeting 
cannot be pleaded as a defence for default 
committed m preparing the Statements of 
members of the company as required under 
Section 32 or for failure to lay before the 
general meeting the balance sheet and profit 
and loss account or in the case of a com 
pany not trading for profit an income and 
expenditure account- One. cannot, plead, onejc 
own default in defence The principle of 
(1911) 1 KB 588 however cannot be held to 
be applicable to the requirements of S 134 
because the actual holding of an annual 
general meeting is a condition precedent or 
a sine qua non for the filing of the copies of 
the balance sheet and profit and loss ac- 
count which are so la«l before an annual 
general meeting with the Registrar within 
thirty davs from the day when they are so 
laid We have already noticed that the 
language of Section 134 (1) and (2) requires 
only copies of that balance sheet and profit 
and loss account or a statement that the 
balance sheet has not been adopted with full 
reasons therefor should be filed before the 
Registrar which have been laid at an annual 
general meeting which in fact and in rea 
lity have been held and not copies of those 
documents which would have been filed had 
such a meeting been held if the persons con 
cerned had not wilfully defaulted in calling 
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the meeting. As already pointed out, the 
language of the lelevant provisions of the 
present Companies Act (the Act) is some- 
what different, and if anything, lends further 
weight to this conclusion. It is clear that the 
default in not holding an annual general 
meeting and preparing statements or returns 
and filing them before the Registrar, or in 
not laying of the balance-sheet and the pro- 
fit, and loss account before that meeting as 
required under Sections 166, 159 to 161 and 
210 cannot be pleaded in defence of pro- 
secution. 

The contrary view taken in AIR 1963 
Andh Fra 389, that the holding of an annual 
general meeting would be necessary for the 
prosecution under Sections 166 and 210 of 
the Act is, in our view, with respect no 
longer good law, having regard to the deci- 
sion of the Supreme Court on the analogous 
provisions of the Old Companies Act. While 
this is so, the defence that no general meet- 
ing was in fact held for the non-filing of the 
copies of the balance-sheet or profit and loss 
account or the non-attachment of the state- 
ment that the balance-sheet has not been 
adopted with the explanation therefor before 
the Registrar within the time specified, will 
however be open to the persons prosecuted 
under Section 220 (3) While it is open to 
the Registrar to prosecute the persons who 
have committed default under Sections 166, 
159 to 162 and 210 by wilfully not holding 
a meeting and not fulfilling the require- 
ments of these provisions for which no 
period of limitation is prescribed under the 
Act, any prosecution under Section 220 
would be premature without such a meeting 
being in fact held. 

18. In the view we have taken the crimi- 
nal revision case is allowed and the prosecu- 
tion is quashed. 

Revision allowed. 


~ 
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M. G. PATHAK, J. 

Prem Chand Jam, Petitioner v. State. 
Respondent. 

Criminal Ref. No 5 of 1968, D /- 3-6- 
0.969, from order of S J. Dhubri, D /- 9-1- 
11968 

Essential Commodities Act (1955), S. 3 
— Assam Foodgrains (Licensing and Con- 
trol) Order, 19G1, Cl. 3 — Violation of — 
, Requirements — Cri. Rev. No. 4 of 1967 
(Assam) held not good law. 

Before a conviction can be reached 
under the Order, it must be established (i) 
that the nerson convicted was engaging 
himself in any business; (ii) that his busi- 
ness involved the purchase, sale or stor- 
| age for sale of any foodgrains; fiii) that 
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the quantities of the foodgrains, involved 
should be of wholesale quantities, name- 
ly, in excess of ten maunds in one trans- 
action of purchase or fifteen maunds of 
the storage of the foodgrains; and (iv) that 
this should have been done without a 
license Cri Rev. 147 of 1964 (Assam) 
and AIR 1964 SC 1533 Foil. Cn Rev. 
No 4 of 1967 (Assam) held not good law. 

(Para 9) 

In the absence of any proof that the 
accused engaged himself in some business 
involving purchase, sale or storage 
for sale of paddy the conviction is not 
sustainable. . (Para 8) 

Cases Referred: Chronological Paras 
(1967) Criminal Revn. No 4 of 

1967 (Assanp 10 

(1964) AIR 1964 SC 1533 (V 51), 
Manipur Administration v. M 
Nila Chandra Singh 7, 10 

(1964) Criminal Revn. No 147 of 
1964 (Assam) 9 

P C. Kataki, for Petitioner; S N. 
Choudhury as Public Prosecutor, for Res- 
pondent 

ORDER: This is a reference under 
S 438, Cr P. C made by the learned 
Sessions Judge, Goalpara with recom- 
mendation for setting aside the impugned 
order and for return of paddy or the sale 
price thereof to the accused-petitioner 

2. The petitioner’s shop at Sukchar 
was searched by the Supply Inspector on 
12-11-65 and found a stock of 58 bags of 
Ahu paddy weighing 34 80 quintals and 
the paddy was seized The accused-peti- 
tioner could not produce any license for 
dealing in paddy as required under 
Clause 3 of the Assam Foodgrains 
(Licensing & Control) Order, 1961 (here- 
inafter called the 'Assam Order 1961’). 
The Supply Inspector submitted an offence 
report against the petitioner with neces- 
sary sanction for prosecution under S 7 
of the Essential Commodities Act for 
violation of the provisions of the said 
Clause of the Assam Order 1961 Tlie 
case was tried summarily by the leant; 
ed Magistrate as provided in Section 12-A 
of the Essential Commodities Act, 1955 

3. The _ prosecution examined three 
witnesses in the case including the Sup- 
ply Inspector. The defence did not deny 
the fact that 58 bags of paddy were found 
in his possession by the Supply Inspector. 
The contention of the accused-petitioner 
was that prior to the seizure of paddy, 
on a bazar day, some persons numbering 
about 22 who brought paddy to Sukchar 
bazar for sale were unable to dispose of 
the same and so they left the paddy at 
his godown to be lifted later on and that 
the paddy did not belong to the peti- 
tioner In support of his contention the 
petitioner examined one witness 

4. On a consideration of the evidence 
adduced by the parties, the learned 
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Magistrate found tnat the accused stored 
the paddy for sale in his shop in viola- 
tion of the provisions of Clause 3 of the 
Assam Order 1961 and accordingly he 
convicted the accused under Section 7 of 
the Essential Commodities Act and sen 
tenced him to rigorous imprisonment for 
one month and to pay a fine of Rupees 
500/ in default to rigorous imprisonment 
for another month. The seized paddy 
■Wes also confiscated As the order of the 
learned Magistrate was not appealable as 
provided under sub-section (3) of sec- 
tion 12- A of the aforesaid Act the ac- 
cused petitioner moved a revision petition 
under section 435 Cr P C before the 
Sessions Judge who has referred the case 
as stated above 

5 The learned Courts below have 
found that the evidence of the prosecu- 
tion witnesses m the case proved beyond 
reasonable doubt that on 12 11 65 the 
shop of the accused was searched by the 
Supply Inspector P W 3 and on such 
search 58 bags of paddy weighing 38 80 
quintals of paddy were found in his pos 
session Aa stated hereinbefore the ac- 
cused also admitted possession of the 
seized paddy 

6 The point that falls for determina- 
tion in this case is whether mere posses- 
sion of paddy in question was sufficient 
to bring home the offence under S 7 of 
the Essential Commodities Act to the ac- 
cused The learned Sessions Judge found 
that there was no evidence that the ac 
cu'cd was ever seen dealing in paddy in 
his shop On the other hand the Supply 
Inspector P \V 3 stated that he had no 
information if the accused dealt in nee 
or paddy The accused was charged for 
Violation of Clause 3 of the Assam Order 
1961 which runs as follows* 

3 Dealings to be licensed No person 
shall engage in any business which in- 
volves the purchase sale or storage for 
sale of any foodgrains m wholesale quan- 
tities, except under and in accordance 
with the terms and conditions of a 
license issued under this Order 

Provided that nothing fn this clause In 
so far as sale or storage for sale of food- 
grains is concerned shall apply to a pro 
ducer 

Explanation. — The expression ' pur- 
chase or sale In wholesale quantities' 
means the purchase or sale in quantities 
exceeding ten maunds or 3 73 quintals 
In anv one transaction, and the expres- 
sion "storage for sale In wholesale quan 
titles’ means storage in quantities exceed 
in? fifteen maunds or 5 60 quintals ' 
Admittedly the petitioner is not a pro- 
ducer and the Quantity of paddy found 
in his possession exceeds 5 60 quintals 
The petitioner also had no license for 
dealing m paddy under the said Order 
The only point to be considered is whe 
ther the petitioner can be said to have 


engaged In a business which Involves the 
purchase sale or storage for sale of paddy 
as contemplated under Clause 3 of the 
Assam Order 1961 As observed earlier, 
there is no evidence in the case to the 
effect that the petitioner was even seen 
dealing m paddy in his shop and P W 3 
stated that he had no information whe 
ther the accused dealt in nee or paddy 
In order to establish a case under Clause 3 
of the said Order the prosecution must 
show that the accused engaged in busi- 
ness of storage for sale of paddy in whole- 
sale quantities 

7 For the interpretation of Clause 3 
of the Order the learned counsel for the 
petitioner has referred to the case of 
Manipur Administration v M Nila Chan- 
dra Singh reported m AIR 1964 SC 1533 
In that case the Supreme Court consider- 
ed the question whether mere possession 
without any evidence to the effect that 
the accused engaged in business of stor- 
age for sale would be an offence under 
vction 7 of the Essential Commodities 
Act In that case the Supreme Court 
observ ed as follows 

In dealing with the question as to 
whether the respondent is guilty under 
S 7 of the Essential Commodities Act it 
is necessary to decide whether he can bo 
said to be a dealer within the meaning 
of cL 3 of the Order A dealer has been 
defined by cL 2 (a) and that definition 
we have already noted The said definl 
tion showrs that before a person Can be 
«ld to be a dealer it must be shown that 
he cames on business of purchase or sale 
or storage for sale of any of the com 
modifies specified m the Schedule and 
that the sale must be in quantity of 100 
mas or more at any one time It would 
Rf , n °! lced the requirement is not 
tnat the person should merely sell pur- 
chase or store the foodgrains in ques- 
** on u *kat he must be carrying on 
the business of such purchase sale or 
storage and the concept of business in 
the context must necessarily postulate 
continuity of transactions It is not a 
single casual or solitary transaction of 
sale purchase or storage that would make 
a person a dealer It Is only where it 
is shown that there is a sort of conti 
nuity of one or the other of the said 
transactions that the requirements as to 
business postulated by the definition 
aould be satisfied. If this element of the 
definition is ignored it would be render- 
ing the use of the word business’* 
redundant and meaningless” 

At another place in the same judgment, 
the Supreme Court observed as follows! 

At this stage it would be convenient 
to refer to the relevant provisions of the 
Order Clause 2 {a} defines a dealer as 
meaning a person engaged in the bus! 
ness of purchase sale or storage for sale, 
of anv one or more of the foodgrains In 
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quantity of one hundred maunds or more 
at any one time. Clause 2 (b) defines 
foodgrains as any one or more of the 
foodgrains specified in the Order includ- 
ing products of such foodgrains other 
than husk and bran. It is common ground 
that paddy is one of the foodgrains speci- 
fied in Schedule I. Clause 3 with which 
we are directly concerned in this appeal 
reads thus. 

"(1) No person shall carry on business 
as a dealer except under and in accord- 
ance with the terms and conditions of a 
licence issued in this behalf by the licen- 
sing authority, 

(2) For the purpose of this clause, any 
person who stores any foodgrains in 
quantity of one hundred maunds or more 
at any one time shall, unless the con- 
trary is proved, be deemed to store the 
foodgrains for the purpose of sale.” ” 

In the said case, the Supreme Court was 
dealing with Manipur Foodgrains Licens- 
ing Order, 1958. The provisions of Cl 3 
of Assam Order 1961 are similar 
to those of Clause 3 of the Manipur 
Foodgrains Control Order, except for the 
deeming provision in the Manipur Order, 
which is not to be found in the Assam 
Order 1961. 

8. Since in the instant case there is 
no evidence that the petitioner engaged 
in anv business involving the purchase, 
sale or storage for sale of paddy, the 
charge against the petitioner cannot be 
said to have been proved in the case in 
view of the Supreme Court’s decision 
referred to above. Even if the defence 
case that some villagers coming to the 
bazar kept the paddy in question with 
the petitioner is disbelieved as has been 
done by the learned Magistrate, yet the 
only thing that may be said to be proved 
against the petitioner by the prosecution 
is that the petitioner had been found in 
possession of the paddy in question. In 
order to bring home the offence under 
section 7 of the Essential Commodities 
Act to the petitioner, the prosecution 
should have established that the peti- 
tioner engaged in some business involv- 
ing purchase, sale or storage for sale of 
paddy. The prosecution having failed 
therein, the conviction and sentence of the 
petitioner cannot be sustained in law. 

9. In this connection, the learned coun- 
sel for the petitioner also referred to an 
unreported judgment of this Court in 
Criminal Revn. No 147 of 1964 (Assam! 
In that case Nayudu, C J, following the 
aforesaid Supreme Court’s decision, held 
that before a conviction could be reach- 
ed under the Assam Order 1961, it must 
be established (1) that the person con- 
victed was engaging himself in any busi- 
ness, (2) that this business involved the 
[purchase, sale or storage for sale of any 
Ifoodgrains; (3i that the quantities of the 


foodgrains, involved should be of whole- 
sale quantities, namely, in excess of ten 
maunds in one transaction of purchase 
or fifteen maunds of the storage of the 
foodgrains; and (4) that this should have 
been done without a license. I am in 
respectful agreement with this observa- 
tion. I hold that the prosecution has not 
been able to prove the case against the 
petitioner. 

10. The learned counsel for the State 
referred to another unreported judgment 
of this Court m Criminal Revn. No 4 of 
1967 (Assam). On a perusal of the judg- 
ment, I find that the Supreme Court’s 
decision reported in AIR 1964 SC 1533 
was not brought to the notice of the 
Court in that case and as such that deci- 
sion does not help the prosecution in the 
instant case. 

11. In the result, the conviction and 
sentence of the petitioner are quashed. 
The seized paddy or the sale price there- 
of should be made over to the accused- 
petitioner. The reference is accepted. 

Reference accepted. 
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Rarbansingh Sardar Lenasingh and 
another. Accused, Appellants v. The State, 
Respondent 

Criminal Appeal No. 573 of 1967, D/- 
5-12-1968. 

(A) Customs Act (1962), S. 104(2) — 
Without unreasonable delay — Persons 
detained by Customs authorities for inter- 
rogation and produced before the Magis- 
trate ■within 24 hours of their arrest — 
Provisions of section are not violated. 

S, 104(2) of the Customs Act comes into 
operation only after a person is "arrest- 
ed” and not till then. It is analogous to 
the provisions of Section 60 of the Crimi- 
nal P. C. Although there is no provision 
similar to Section 61 of the Criminal P. C. 
which lays down a maximum period of 
24 hours within which an accused person 
should be put up before a Magistrate, 
that may have been unnecessary in view 
of the fact that such a maximum period 
is now laid down by the Constitution it- 
self in Article 22(2) thereof. Where the 
accused persons had in fact been put up 
before the Chief Presidency Magistrate 
within 24 hours of their arrest, there is 
no violation of S 104(2) (Paras 4 and 5) 

(B) Criminal P. C. (1898), S. 46 — Ap- 
plicability — Arrest and custody • — Dis- 
tinction — Person under surveillance 
making statement — Statement is not hit 
by S. 24, Evidence Act. 

Arrest is a mode of formally taking a 
person in police custod y, but a person 
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may be In the custody of the police in 
other ways What amounts to arrest is 
laid down by the legislature in express 
terms in S 46 of the Code of Criminal 
Procedure whereas the words in custody 
which are to be found m certain sections 
of the Evidence Act only denote surveil- 
lance or restriction on the movements of 
the person concerned which may be com- 
plete as for instance in the case ot an 
arrested person or may be partial The 
concept of hems in custody cannot there- 
fore be equated with the concept of a 
formal arrest and there is a difference 
between the two Where after the state- 
ments recorded by the Customs authorities 
due to the night fall the accused are put 
up before a Magistrate only next morn- 
ing it cannot be said that accused were 
arrested and as such any statement made 
by them cannot be said to be in violation 
of S 24 Evidence Act 1885 All W N 59 
(FBI Dist AIR 1960 S C 1125 & AIR 1965 
SC 481 & (1900) ILR 25 Bom. 168 ReL 
' (Para 4) 

Cases Referred Chronological Paras 
(1965) AIR 1965 SC 481 (V 52) = 66 
Bom. LR 482 = 1965 (1) Cn. LJ 
490 Som Vallabhdas Liladhar v 
Som Narandas 4 

(1963) AIR 1963 SC 1094 (V 50) = 

1963 (2) Cn LJ 178 Pyare Lai v 
State of Rajasthan 4 

(1960) AIR 1«60 SC 1125 (V 47) = 

1960 Cn. LJ 1504 State of Uttar 
Pradesh v Deontan Upadhvaya 4 

(1959) AIR 1959 SC 18 (V 46) = 

19o9 Cn LJ 108 Ratan Gond v 
State o! Bihar 6 

(1957) AIR 1957 SC 637 (V 44) = 

19o7 Cn LJ 1014 Sarwan Singh 
Rattan Singh v State of Punjab 6 
(1954) AIR 1954 SC 462 (V 41) = 

19o4 Cn. LJ 1313 Hem Raj Devi- 
lal v State of Aimer 4 

(1918) ArR 1918 PC 118 (V 5]=45 
Ind App 234 (PC) Banwan Lai 
v Mahesh 6 

(1900) ILR 25 Bom. 168=2 Bom. 

LR 761 Qu=en Empress V Bas- 
\ anta 4 

(1835) 1885 All WN 59 (FB) 
Empress v Madar 4 

R Jethmalam v ith S B KeshwanI for 
Appellants M B Kadam. Asst Govt 
Pleader for Respondent 
YIMADAL4L J — This la an appeal 
filed by two accused persons who have 
been convicted by the Additional Sessions 
Judge Thana of offences relating to the 
illegal importation and possession of 6920 
Tolas of gold under Section 135 of the 
Customs Act 1962 as well as under Sec- 
tion 23 of the Foreign Exchange Regula- 
tion Act 1947 It may be mentioned that 
the accused were also charged under 
R 126-P of the Defence of India (Amend- 
ment) Rules 1963 but were acquitted of 
that offence 


2 The facts of the prosecution case 
are that one Jokhi who was at the mate- 
rial time an Assistant Collector of Cus- 
toms at Bombay, received some informa- 
tion on the night of 21st March 1965 that 
gold was going to be smuggled into India 
from a place near the bridge on the Bas- 
sein Vajreshwari Road that he therefore, 
contacted witness Wagh who was then 
working as Deputy Superintendent under 
him, and the said Jokhi accompanied by 
Wagh and two inspectors named Jadhav 
and Surti and a constable of that depart- 
ment left Vadala at about 10 pm. and 
reached Bassein at about 1-30 am that 
they stopped their car near railway cros- 
sing along the Bassein- Vajreshwari Road, 
and stopped facing Vajreshwan side after 
putting off the head-lights somewhere 
near the wicket-gate of the level-crossing 
about 4 or 4 and half furlongs away from 
Bassein Station, that at about 2 am they 
saw a car coming from the Vajreshwari 
side which came near the bridge and 
turned a little and put off its lights and 
went on to the kachcha road leading to 
the salt pans that the said car turned 
again and came towards the bridge but 
halted after going off the road that the 
said car waited there for about 10 or 15 
minutes whereupon the raiding party 
started their vehicle to go to see what the 
matter was that in the meantime that 
car had come on to the mam road and the 
raiding party therefore intercepted the 
car by placing their own car across the 
road and that all the persons from the 
raiding party then got down and went up 
to that car The prosecution story is that, 
apart from the driver v ho was at the 
wheel of that car accused Nos 1 and 2 
were sitting on the rear side that Wagh 
and Jokhi questioned them as to whv they 
had come there and in the beginning they 
did not give any reply but later on 
accused No 2 stated that there was gold 
in the dicky of the car and that the raid- 
ing party then opened the dicky and 
found that there were four gunny bags 
which were wet and soiled and were 
heavy The prosecution story further Is 
that Jokhi then sent Wagh to get two 
panchas from Bas„em Town which he 
did and the dicky was opened and the 
gunny bags shown to the panchas as also 
the marks of the tyres on the kachcha 
road along which that car had proceeded, 
as already stated above but Jokhi and 
Wagh ultimately decided that it would 
not be safe to open the bundles and make 
a panchnama in a lonely place like the one 
in which thev were and thev therefore, 
decided that they should go to th*>ir office 
in Bombay with the panchas where the 
property m question should be opened and 
taken charge of under a panchnama In- 
spector Surti Jadhav and Assistant 
Collector Jokhi sat m the car (n 
which the accused were travelling, 
and the rest of the raiding party proceed- 



1970 Cri. L. J. 


Harbansingh v. State (Vimadalal J.) 327 


ed in their own car and the two cars re- 
ached Churchgate at about 9 am, The 
said bundles were then opened in the 
presence of the panchas and were found 
to contain 6920 Tolas of gold with foreign 
markings and the panchnama which was 
made was concluded at about 2 pm on 
the 22nd of March 1965 The said bundles 
of gold, together with the car, were then 
sent to Superintendent Robb who took 
investigation of the case, he being the 
officer authorized to record statements 
under Section 108 of the Customs Act, 
1962 He first recorded the statement of 
the driver of the said car Bapu, and 
thereafter at about 4 pm. he started re- 
cording the statement of accused No. 2 
which he concluded at about 5 pm. He 
then proceeded to record the statement 
■of accused No. 1 and finished recording 
the same at about 6 pm. Superintendent 
Robb then placed accused Nos. 1 and 2 
under arrest and sent them to the Azad 
Maidan Police lock-up, and they were 
put up before the Chief Presidency Magis- 
trate the following morning viz on the 
23rd of March 1965 The Chief Presidency 
Magistrate having directed that the accus- 
ed should be put up before the Judicial 
Magistrate, First Class, at Bassein, as the 
offence had been committed there, they 
were produced before that Magistrate and 
remanded into magisterial custody. The 
formalities of sanction and other formali- 
ties having been gone through, accused 
Nos 1 and 2 were thereafter prosecuted 
and were convicted by the trial Judge, as 
already stated above, and were sentenced 
to three years’ rigorous imprisonment for 
the offence under Section 135 of the 
Customs Act, 1962, and to one year’s rigo- 
rous imprisonment for the offence under 
Section 23 of the Foreign Exchange Regu- 
lation Act, 1947. It is from the said con- 
victions and sentences that both the 
accused have filed the present appeal 
3. The conviction of the accused per- 
sons is challenged by Mr. Jethmalani on 
three grounds. (1) that the accused per- 
sons not having been taken to a Magis- 
trate till the 23rd of March 1965 in viola- 
tion of the prolusions of Section 104(2) 
of the Customs Act, 1962, which enjoin 
that they should be put up before a 
Magistrate "without unnecessary delay”, 
the confessions which were obtained from 
them whilst they were in illegal custody 
must be regarded as havmg been obtain- 
ed under compulsion and not to have 
been made voluntarily, with the result 
that they would be hit by the provisions 
of Section 24 of the Evidence Act, (2) 
that the confessions of the accused per- 
sons are, in any event, not true, there 
being evidence intrinsic in the confessions 
themselves to show the same, as well as 
extrinsic evidence to prove their falsity, 
and (3) that the extra-judicial confessions 
which were recorded required corrobora- 
tion, and on the only point in dispute in 


the present case, viz., the question as to 
whether the possession of gold by accused 
Nos. 1 and 2 was conscious, there was no 
corroboration in the other evidence led 
in the case. 

I will now proceed to deal with each of 
these contentions of Mr. Jethmalani 

4. As far as the first contention of Mr. 
Jethmalani, which was his main conten- 
tion, is concerned, it may at the very 
outset be pointed out that Section 104(2) 
of the Customs Act comes into operation 
only after a person is "arrested” and not 
till then It is analogous to the provisions 
of Section 60 of the Code of Criminal Pro- 
cedure It is true that there is no provi- 
sion similar to Section 61 of the Code of 
Criminal Procedure which lays down a 
maximum period of 24 hours within 
which an accused person should be put 
up before a Magistrate, but that may 
have been unnecessary in view of the 
fact that such a maximum period is now 
laid down by the Constitution itself in 
Article 22(2) thereof. It may be mention- 
ed that the accused persons had m fact 
been put up before the Chief Presidency 
Magistrate within 24 hours of their 
arrest. 

Mr. Jethmalani has, however, contend- 
ed that in so far as the accused persons 
were not free agents right from the time 
when the police contacted them at 2 am, 
on the night between the 21st and the 
22nd of March 1965, though they may 
not have been formally arrested, it must 
be held that they were m custody and 
under arrest, and the confessions cannot, 
therefore, be said to have been obtamed 
without the use of some sort of threat 
within the meaning of Section 24 of the 
Evidence Act Reference must be made in 
that connection to Section 46 of the Code 
of Criminal Procedure which lays down 
how an arrest is to be made It states that 
in making an arrest the police officer or 
other person making the same shall actu- 
ally touch or confine the body of the 
person to be arrested, unless there be a 
submission to custody by word or action. 
It is the contention of Mr. 

Jethmalani that the facts of the 
present case show, at any rate, 
a submission to the custody of the 
excise officer by the accused persons by 
action and they must, therefore, be deem- 
ed to have been under arrest ever since 
the time when they v/ere first apprehend- 
ed at 2 am somewhere near Bassein In 
support of that contention Mr. Jethmalani 
has relied upon an old decision of a Full 
Bench of the Allahabad High Court in the 
case of Empress v. Madar, 1885 All. WIT- 
59 (FB). but a careful perusal of that case 
shows that in the judgment itself the 
learned Judges have made a distinction 
between formal arrest, and what they 
have called "a condition of restraint 
which, in fact, amounted to the accused 
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being in the custody of the police since 
the accused was not a free agent capable 
of going whither he chose’ It is true 
that the learned Judges of the Allahabad 
High Court have excluded the retracted 
confession before them on the ground 
that a confession obtained from an accus- 
ed person who though not actually arrest- 
ed had, to all intents and purposes 
been m their custody’ for an unexplain- 
ed period of twelve days' could not be 
eald to be a voluntary one but they have 
not in terms held that the accused per- 
sons before them must be deemed to have 
been under arrest as such. Mr Jethmalam 
has also relied upon a decision of the 
Supreme Court of the United States of 
America in case of Benjamin McNabb v 
United States of America in which also 
the majority of Court held that the ad- 
missions of the petitioners having been 
Improperly received in evidence the con- 
victions could not stand The Court based 
their decision on the fact that the peti- 
tioners before them had been detained in 
violation of the provisions of law which 
required (hat persons arrested must be 
Immediately taken before a committing 
officer and that the confessions obtained 
from them were therefore not voluntary 
It may be convenient at this stage to set 
out the precise position in regard to what 
happened in the present case after the 
accused persons were apprehended at 
2 am. somewhere near Bassein. When it 
was decided that the panchnama should 
be made in Bombay and not at the lone- 
1> place at which the accused persons 
had been apprehended the police party 
the panchas and the accused persons came 
to Bombay and reached Churchgate at 
about 9 am. as is clear from the evidence 
of Superintendent Wash as well as the 
panchnama (Ex. 12) The panchnama 
(Ex. 12) was then continued m Bombay 
and was concluded at as late an hour as 
2 pm. as is shown by what is recorded 
at the foot of the said panchnama itself 
and it is not surprising that it should 
have taken so long having regard to the 
fact that the quantity of gold m respect 
of which the panchnama was made was 
as large a quantity as 6920 Tolas contain- 
ed in four gunny hags which, in their 
turn contained seven lackets with Innu- 
merable small pockets therein with diffe- 
rent markings on the gold which had all 
to be noted After the nanchanama was 
concluded at 2 pm the im estigation 
was handed over to Senior Superinten- 
dent Pobb and taking over charge of the 
investigation and the gold would itself 
take some time Superintendent Robb 
th*>n recorded the statement of the driver 
of the car Bapu After the recording of 
the statement of Bapu was concluded, he 
started recording the statement of the 
2nd accused at about 4pm and followed 
this up by the statement of the 1st accus- 


ed which he finished recording as late an 
hour as 6 pm It was after he had satis- 
fied himself from the statements of the 
accused persons and come to the conclu- 
sion that there was reason to believe that 
they were guilty of an offence Punish- 
able under Section 135 of the Customs 
Act that he placed them under arrest in 
accordance with the provisions of S 104(1) 
of that Act It was then too late in the 
day to put them up before a Magistrate 
and the accused persons were therefore 
put up before the Chief Presidency 
Magistrate the next day as stated in the 
evidence of Superintendent Robb In 
view of this sequence of events it could 
not possibly be said that there was 1 un- 
necessary delay’ in putting up the accus- 
ed persons before a Magistrate within 
the terms of Section 104(2) of the Customs 
Act 1962 The question however still 
survives as to whether the accused per 
sons could be said to have been in the 
custody of the excise officers so as to 
lead the court to the conclusion that the 
confessions obtained from them were not 
voluntary and were therefore hit by the 
provisions of Section 24 of the Evidence 
Act and should be excluded from consi- 
deration as was done by the Allahabad 
High Court In the case of 1885 AIL W N 
59 (FB) which has already been cited 
above Arrest is a mode of formally tak- 
ing a person in police custody but a per- 
son may be in the custody of the police 
in other ways What amounts to arrest is 
laid down by the legislature in express 
terms In Section 46 of the Code of Cnmi 
nal Procedure whereas the words in 
custody which are to be found in cer- 
tain sections of the Evidence Act only 
denote surveillance or restriction on the 
movements of the person concerned 
which may be complete as for instance 
fn the case of an arrested person or may 
be partial The conceDt of being In cus- 
tody cannot therefore be equated with 
the concept of a formal arrest and in my 
opinion there is a difference between th** 
two Turning to the facts of the present 
case the learned Assistant Government 
Pleader sought to rely on the statement 
of accused No 2 in answer to questions 
put to him under Section 342 of the Cri- 
minal Procedure Code in the course of 
which he has said that when the police 
party the nanchas and the accu-ed per- 
sons came to Bombay from somewhere 
near Bassem on the morning of the 22nd 
of March 1965 and when they were n°ar 
Bhendi Bazar accused No 2 told the 
driver to allow him to get do vn but the 
driver told him that he would go ahead 
and would come there again and that 
later on he stopped the car near Church- 
gate in front of the excise office In my 
opinion, that does not however show that 
the accused persons would have been 
allowed by the excise officer to get down- 
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from the car, if they had wanted to do so, 
whatever the driver may have told them. 
The very fact that three excise officers, 
including the Assistant Collector, made it 
a point to accompany the accused per- 
sons in their car whilst the rest of the 
police party and the panchas proceeded 
in the other car on their way back to 
Bombay, shows that there was some sort 
of surveillance or restriction on the 
movements of the accused persons ever 
since the time that they were apprehend- 
ed near Bassem at 2 a m. on the night of 
2lst March 1965. In view of the fact that 
it has been held that customs officers are 
persons in authority within the terms of 
Section 24 of the Evidence Act (66 Bom. 
LR 482 at p. 484) = (AIR 1965 SC 481 at 
p. 483), there can be little doubt that ex- 
cise officers would also be persons in 
authority within the terms of that sec- 
tion. It has also been laid down by the 
Supreme Court that the expression 
"accused persons” in Section 24 includes 
a person who subsequently becomes an 
accused, and that he need not have been 
accused of an offence when he made the 
confession in question (AIR 1960 S C. 
1125 para 7). It must be noted that the 
expression "in custody” is not to be 
found in Section 24 of the Evidence Act, 
and the question as to whether an accus- 
ed person was in custody at the time of 
making a confession arises only for the 
purpose of finding out whether that con- 
fession "appears to the court to have been 
caused by inducement, threat or promise” 
within the terms of that section. Confes- 
sions made during the time that an accus- 
ed person was in illegal custody, or in 
the custody of the police, or has been 
under arrest and custody for a prolonged 
period of time have, no doubt, been ex- 
cluded by courts on the ground that they 
did not appear to have been made volun- 
tarily. but the custody in all those cases 
was complete custody from which it ap- 
peared to the court that the confession 
could not be voluntary. If the Allahabad 
High Court intended to lay down any- 
thing more in Madar’s case, 1885 All 
W.N. 59 (FB), I do not agree with the 
same. In my opinion, however, the mere 
fact that there may be some restriction 
on the movements of the accused, or the 
accused person may be under some sort 
of surveillance at the time when he 
makes a confession, would not ipso facto 
vitiate the confession as being involun- 
tary. To draw such a conclusion would, 
in my opinion, be to make no more than 
a conjecture. Reference may be made in 
this connection to an old decision of this 
Court in the case of Queen Empress v. 
Basvanta. (1900) ILR 25 Bom 168 in 
which it has been held that the use of the 
word "appears” in section 25 of the Evi- 
dence Act indicates a lesser degree of pro- 
bability than would be necessary if 


"proof” had been required, but, even so, 
the court observed (at p. 1172) as fol- 
lows- — 

"Still although we think that very pro- 
bably a confession may be rejected on- 
well-grounded conjecture, there must be 
something before the Court on which such 
conjecture can rest”. 

The same view now has been taken by 
the highest court in the case of Pyare Lai 
v. State of Rajasthan, AIR 1963 S.C. 1094, 
para 4, m which, after referring to the 
use of the word "appears” in Section 24 1 
of the Evidence Act it has been stated as^ 
follows: — 

"But under S. 24 of the Evidence Act 
such a stringent rule is waived but a 
lesser degree of assurance is laid down as 
the criterion. The standard of a prudent 
man is not completely displaced, but the 
stringent rule of proof is relaxed. Even 
so, the laxity of proof permitted does not 
warrant a court’s opinion based on pure 
surmise. A pnma facie opinion based on 
evidence and circumstances may be 
adopted as the standard laid down. To- 
put it in other words, on the evidence 
and the circumstances in a particular 
case it may appear to the court that there 
was a threat, inducement or promise, 
though the said fact is not strictly prov- 
ed. This deviation from the strict stand- 
ards of proof has been designedly accept- 
ed by the Legislature with a view to- 
exclude forced or induced confessions 
which sometimes are extorted and put in 
when there is a lack of direct evidence. 
It is not possible or advisable to lay down 
an inflexible standard for guidance of 
courts, for in the ultimate analysis it is 
the court which is called upon to exclude 
a confession by holding in the circum- 
stances of a particular case that the con- 
fession was not made voluntarily”. 

I must, therefore, proceed to consider 
whether there is anything in the evidence, 
or the circumstances in the case before, 
us to show that the confessions of the 
two accused were obtained by any induce- 
ment, threat or promise within the terms, 
of Section 24 of the Evidence Act It may! 
be mentioned that there is no suggestion,) 
and indeed, that has not been argued by 
Mr Jethmalani at all, that there was any 
inducement or promise given to the 
accused persons at the time of obtaining 
their confessions which would vitiate the 
same. Mr. Jethmalani has however con- 
tended that the fact that the accused 
persons were in custody at the time when 
their confessions were taken amounted to 
the use of some sort of threat in obtain- 
ing their confessions In this connection, 
it may be mentioned that the first accused 
has in his statement under Section 342 
of the Code of Criminal Procedure saia 
that his signature to the statement was 
obtained by threat and by force saying 
that he would otherwise be beaten, but 
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-that is the first time that he has come 
out with the storv of his statement hav- 
ing been obtained by threat No euch 
suggestion has been made to Superinten- 
dent Robb in the course of cross-examina- 
tion Indeed the cross-examination ot 
Superintendent Robb shows that the case 
that was sought to be made out on behalf 
of the 1st accused was an entirely diffe- 
rent one viz that two statements of his 
■were recorded and that what was being 
produced was not the original statement 
of the 1st accused 


That was also the case that was sought 
•to be made out in the cross-examination 
of Superintendent Robb as far as the 
2nd accused was concerned It may be 
mentioned that the 2nd accused has in 
his statement made under Section 342 of 
the Code of Criminal Procedure taken a 
totally different line from that which was 
adopted on his behalf in the course of 
cross-examination of Superintendent 
Robb He has first stated that he did not 
give a statement at all and that Sunorin 
•tend'mt Robb may have written anything 
he pleased but has then proceeded to 
say that he wrote and signed as Superin- 
tendent Robb stated There is therefore 
not even a suggestion of a threat contain- 
ed in that statement which accused No 2 
has made under Sec 342 of the Criminal 
Procedure Code Even as far as accused 
No 1 is concerned since no such case was 
put to Superintendent Robb in the course 
of cross-examination m my opinion 
there is nothing in the evidence to lead 
us to the conclusion that any threat 
appears to have been used in procuring 
the confession of the 1st accused and I 
decline to come to such a conclusion 
merely on v hat he has said in his state- 
ment A mere bald assertion of that 
nature by him cannot be accepted as true 
without more (AIR 1954 S C 462 para 8) 
Under the circumstances the first and the 
mam contention of Mr Jethmalani that 
the confessions in question are involun- 
tary and are therefore hit by the provi- 
sions of Section 24 of the Evidence Act 
and should be excluded from considera- 
tion must be rejected 
5 The next contention of Mr Jeth- 
malani that the confessions of the accused 
persons in this case cannot b* true must 
also be rejected It is true that the con- 
fer ion of the 1st accused is recorded in 
a manner which is somewhat incoherent 
in so far as it states that what they set 
oat to bring from Bassem were spare 
parts and then abruptly states in the 
course of the narrative which follows 
that the accused got dovm from the car 
went down the road and contacted the 
fishermen and ascertained that they had 
brought gold but the mere fact that the 
confession is somewhat inartistically re- 
corded cannot lead to the conclusion that 
-t is not true Mr Jethmalani has also 


commented on the fact that according to 
him there is a discrepancy between the 
respective versions given by the 1st accus- 
ed and by the 2nd accused m regard to 
the circumstances in which they got 
acquainted with each other The first 
accused has in his confession (Ex 17) said 
that about a month prior to the date of 
that confession he had been to the New 
Poshan Talkies on Faulkland Road to see 
a picture and that he got acquainted with 
accused No 2 who was sitting by his 
side and during the course of casual talk 
he came to know that accused No 2 was 
a person who could arrange to provide 
motor cars on hire and that he showed 
him his house which was in the vicinity 
of the said cinema theatre He has stated 
that thereafter they used to meet each 
other The 2nd accused has in his confes- 
sion (Ex 18) said that the 1st accused 
was staying in a hotel at Dadar but used 
to come daily to Opera Hou-c to pur- 
chase motor parts and at times used to 
dine m a hotel named Bilam Hotel near 
Grant Road which was located in the 
vicinity of the residence of the 2nd accus- 
ed himself that he (the 2nd accused) 
used to go for walks towards the Grant 
Road Hotel daily at night after meals and 
that he used to talk to the 1st accused 
who would come to dine in the said hotel, 
and it was in that way that their ac- 
quaintance developed I do not think 
there is any inconsistency in the versions 
which each of the accused persons has 
given in regard to how he came to know 
the other It may well be that they first 
happened to meet in the New Roshan 
Talkies and got acquainted with each 
other but that their acquaintance deve- 
loped thereafter in the manner stated by 
the 2nd accused in his statement 
Mr Jethmalani has next relied upon 
what he states to be the discrepancy in 
the versions given by the accused persons 
and the versions given by the excise wit- 
nesses in regard to what precisely trans- 
pired at the place where the accused were 
first contacted near Bassem on the night 
of 21st March 19G5 The 1st accused has 
in his confessional statement (Ex 17) 
stated that after they reached the bridge 
near the Bassem railway crossing at about 
2 am on the 22nd of March 1965 they 
asled the driver to dim the lights and 
hoot the horn that he and the 2nd accus- 
ed then got down from the car and told 
the driver to proceed a bit ahead and 
turn the car and come back where they 
had got down that the car accordingly 
went ahead and turned back to the place 
where they were waiting and that m the 
meantime he and the 2nd accused had 
gone dovrn the road and contacted fisher- 
men and ascertained that they had 
brought the gold He proceeded to state 
that he told the driver to get down from 
the car and to keep the engine running 
and the four packages containing gold 
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were then placed in the dicky of the car, 
and they got in and started, but were 
Intercepted by the excise officers as soon 
as they started. The 2nd accused has in 
his statement given almost exactly the 
same version. Superintendent Wagh has 
in his evidence no doubt stated that the 
■car in .which the accused were travelling 
halted after going off the road, that they 
waited for a while to watch the move- 
ments of that car, and that for 10 or 15 
minutes they did not "mark or notice any 
movement” and they then started going 
towards the bridge near which that car 
was halted. The point which Mr. Jeth- 
malani sought to make was that Superin- 
tendent Wagh does not speak m his evi- 
dence of having seen the accused persons 
getting down from the car, or of the gold 
being loaded into the dicky of the car, as 
the accused persons have said in their 
confessions. 

In this connection, it must, however, 
be pointed out that the excise party was 
about 4 or 4\ furlongs away from the 
place where the car of the accused had 
halted and the lights having been put off, 
it may well be that the excise officers 
could not see the precise movements of 
the occupants of the car or the loading 
of the gold into its dicky in darkness at 
that hour of the mght Mr. Jethmalani 
has also commented on the fact that 
Inspector Surti has not only not men- 
tioned the getting down of the accused 
persons from their car or loading of the 
gold into the dicky of the car, but has 
not even mentioned that they were, for 
10 or 15 minutes, watching the move- 
ments of the car of the accused. I do not 
think that the mere omission to state this 
little detail should affect the credibility 
•of the evidence given by witness Wagh 
or witness Surti or the truth of the con- 
fessions made by the accused persons 
In my opinion, there is no substance in 
the contention of Mr. Jethmalani that 
there is material, either intrinsic m the 
confessions themselves or extrinsic in the 
evidence in this case, to show that the 
confessions in question are not true. 

6. The last contention of Mr Jeth- 
malani is that there is no corroboration 
in regard to the only important point in 
this case viz , as to whether the posses- 
sion of gold by the accused was conscious 
possession. As far as the extra-judicial 
confessions of the accused are concerned, 
it is true that it is prudent to require 
corroboration in the case of a retracted 
confession (AIR 1957 S C. 637 at p 643 
and AIR 1959 SC. 18 para 3). the latter 
of which deals expressly with an extra- 
judicial confession. There is, in my opi- 
nion. however, abundant corroboration of 
the confessions (Exs. 17 and 18) made by 
the accused persons which have been re- 
corded by Superintendent Robb under 
Section 108 of the Customs Act, 1962. 


First and foremost, there is the evidence 
that when the accused persons were con- 
fronted by the excise party and were 
questioned as soon as they were inter- 
cepted as to why they had come there, 
they remained silent for some time, but 
then accused No 2 admitted that they 
had gold in the dicky of the car. That 
the excise party would question the 
accused persons as to why they had come 
there is quite natural and, m fact, the 
1st accused has expressly admitted as 
correct the question put to him in regard 
to the evidence of Superintendent Wagh 
that he had asked them why they had 
come there that night and what was in 
the car, and that they did not initially 
give any reply. It may. however, ba 
mentioned that the 2nd accused has in 
his statement demed that Wagh put any 
question to him, a statement which I 
decline to believe as it is inconceivable 
that a raiding party would not confront 
the persons with whom they had concern 
with that question at the earliest oppor- 
tunity. The 1st accused has no doubt said 
that he did not know whether accused 
No 2 had admitted that there was gold 
in the dicky of the car, when he was 
questioned under Section 342 of the Cri- 
minal Procedure Code, but in his confes- 
sional statement (Ex 17) he has stated 
that when the excise party questioned 
them, they gave the correct answer and 
said that there was gold in their car as, 
realising that their game was up, they 
thought they should give a correct 
answer Apart from the express admis- 
sion made by the 2nd accused at the spot 
that they were carrying gold which can- 
not be used against the 1st accused, as 
far as the 1st accused is concerned, ha 
has admitted that he kept quiet when ha 
was questioned by Superintendent Wagh 
about his movements and in regard to 
what was in the car. That by itself, and 
the absence of a statement expressing his 
ignorance in regard to the contents of the 
car or explaining his movements, would 
show that he knew that there was gold 
in the car. There are other facts and 
circumstances proved by the evidence 
which also show that the accused persons 
knew that they were carrying gold in 
their car In addition to the fact that gold 
was actually found in the car and the 
accused persons were also found in the 
same car, the movements of the car at 
dead of night lurking from one place to 
the other, as disclosed by the evidence, 
are themselves sufficient to show consci- 
ousness on the part of those occupants 
in regard to what it contained. Mr. Jeth- 
malani has, however, strongly commented 
on the fact that the driver of the car 
Bapu who, it is admitted m the evidence 
of panch witness Kane as well as Inspec- 
tor Surti and Superintendent Robb, was 
actually present in the course of the trial 
in the lower court, has not been called. 
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He has asked the court to draw an infer- 
ence in the manner stated m Illustration 
fa) to Section 114 of the Evidence Act 
by reason of the fact that the said driver 
has not been examined by the prosecu- 
tion as a witness It can certainly not be 
doubted that the driver Bapu would have 
been m a position to throw light on the 
circumstances in which he was engaged 
and perhaps also the circumstances tn 
which the gold came to be loaded into the 
car It is however not obligatory on a 
court to draw a presumption of adverse 
Inference under Section 114 of the Evi- 
dence Act the illustrations to which 
themselves show that the court must 
have regard to the facts and circumstan- 
ces of the case No question seems 
to have been raised in the course of the 
trial whilst the evidence was being led 
as to why the driver was not being called 
as a witness by the prosecution. The 
record shows that a purshis was filed on 
behalf of the prosecution on 21st March 
11966 stating that the prosecution did not 
propose to lead any further evidence 
and not only is there nothing else on 
record to show by way of cross-examina- 
tion why the driver was not examined 
but no objection appears to have been 
raised on behalf of the accused persons 
when that purshis was filed suggesting 
that the driver should be called or that 
he was required by them for cross-exami- 
nation. In a similar situation the Privy 
Council in the case of Banwan Lai v 
Mahesh 45 Ind App 284 at pp 287-288= 
fAIP 1918 PC 118 at pp 119-120) declin- 
ed to draw an adverse inference when 
no question had been raised at the trial 
as to the absence of the mother of the 
plaintiff m a civil suit for the recovery ot 
certain property The Privy Council ob- 
served in that case that If any point had 
been made about her absence it was auite 
possible that an explanation might have 
been offered for not calling her as a wit- 
ness In the absence of the prosecution 
being given an opportunity to explain 
why the driver Bapu whose statement 
had admittedly been recorded by Superin- 
tendent Robb even before the confessional 
statements of accused Nos 1 and 2 were 
recorded by him. was not called in the 
exercise ot my discretion, I decline to 
draw an adverse inference against the 
prosecution on that account under S 114 
of the Evidence Act as Mr Jethmalam 
has urged upon the court In view of the 
facts and circumstances proved by the 
evidence to which I have iust referred 
I hold that there is abundant corrobora- 
tion for the retracted extra-judicial con- 
fessions of the accused persons (Exs 17 
and 18) in the present case and the trial 
court v as right in relying upon those 
confessions which taken with the other 
evidence in the case establish the guilt 
«f accused Nos 1 and 2 beyond reasonable 


doubt in regard to the offences of which 
they have been found guilty 
1 In the result this appeal must be 
dismissed and the conviction of both the 
accused as well as the sentences passed 
upon them by the lower court confirmed. 
The accused to surrender to bail within 
two weeks 

8 KADIAT, J I agree and have no- 
thing to add 

Appeal dismissed 
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Bijoyanand Patnaik Accused Petitioner 
v Mrs K A A Brinnand Complainant- 
Opposite Party 

Criminal Revn Case No 466 of 1968 
D /- 8-8 1969 

(A) Criminal P C (1898), Ch XV, 
S 177 — Scope — Offence under S 406 
I P C — Where neither entrustment 
nor conversion has taken place within the 
territorial jurisdiction of the Court where 
complaint is lodged, the Court has no 
jurisdiction to proceed with complaint 

Section 177 of the Criminal P C ap- 
parently adopts the Common Law of Eng 
land that all crimes are local and justi- 
ciable only by the local courts within 
whose jurisdiction they are committed. 
The venue of enquiry or trial of a case 
ts primarily to be determined by the 
averments contained in tne complaint or 
charge-sheet and unless the facts there 
are positively disproved ordinarily the 
Court where the charge-sheet or com 
plaint is filed has to proceed with it ex 
cept where action has to be taken under 
Section 202 of the Criminal Procedure 
Code In case of a complaint under Sec- 
tion Vub 7 T- C v.'nor<? neither the 
entrustment nor conversion has taken 
place within the territorial jurisdiction of 
the Court where the complaint is lodged 
the court has no jurisdiction and the pro 
ceedings instituted there are bad in law 
and without jurisdiction AIR 1957 SC 196 
Foil AIR 1955 Cal 498 & AIR 1949 PC 
264 & (1898) 1LR 25 Cal 20 (PC) & AIR 
1917 Cal 137 (FB) & (1855) 7 Cox CC 158 & 
AIR 1942 Cal 575 & AIR 1925 Cal 613 & 
AIR 19°1 Cal 523 & AIR 1931 Cal 521 & 
AIR 1922 Cal 46(1) & AIR 1934 Cal 392 & 
AIR 1921 All 12 (FB) AIR 1952 Mad 158 
tz AIR 1930 Bom 490 (FB) Bel on 

(Para 5> 

(B) Criminal P C (1898) S 177 — 
Objection to jurisdiction — Complaint 
case — Objection can be taken after fram 
m g of charge 

IM/JM/E154/69/GGM/P 
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When the attention of the court is call- 
ed to an illegality regarding absence of 
jurisdiction at a very early stage, it would 
not be fair to the accused not to obviate 
the prejudice that may have been caused 
thereby, by appropriate orders, at that 
stage but to leave him to the ultimate 
remedy of waiting till the conclusion of 
the trial and of discharging somewhat 
difficult burden under Sec 537, Cr. P. C. 
of making out that such an error has 
in fact' occasioned a failure of justice 
AIR 1955 SC 196 Foil. (Para 5) 

(C) Penal Code (1860), Ss. 120B and 109 
— Conspiracy and abetment — Offences 
are distinct. 

Offences created by Sections 109 and 
)120B 1 P. C. are quite distinct There is 
no analogy between Section 120B and sec- 
tion 109 I. P. C. There may be an ele- 
ment of abetment in a conspiracy but 
conspiracy is something more than an 
abetment Conspiracy to commit an offence 
is itself an offence and a person can be 
separately charged with in respect to such 
conspiracy. AIR 1961 SC 1241 Rel on. 

(Para 5) 

<Cases Referred: Chronological Paras 
<1961) AIR 1961 SC 1241 (V 48) = 


1961(2) Cri LJ 302, State of A. P. 
v. Kandimalla Subbiah 5 

<19571 AIR 1957 SC 196 (V 44) = 

1957 Cri LJ 322, State of M. P. 
v. K. P. Ghiara 5 

(1955) AIR 1955 SC 196 (V 42) = 

1955 SCA 258 = 1955 Cri LJ 526, 

H N. Rishbud v. State of Delhi 5 
(1955) AIR 1955 Cal 498 (V 42) = 

1955 Cri LJ 1257, Debendranath 
Sen v. Rajendra Chandra Roy 5 

(1952) AIR 1952 Mad 158 (V 39) = 

1952 Cri LJ 308, Arunachala Goun- 
dan v. K. S. Akhileshwara Ayyar 5 

<1949) AIR 1949 PC 264 (V 36) = 

76 Ind App 158, Yusofalli Mulla 
Noorbhoy v. King 5 

<1942) AIR 1942 Cal 575 (V 29) = 

44 Cri LJ 132, Daityari Tripathi 
v. Subodh Chandra Chowdhary 5 

<1934) AIR 1934 Cal 392 (V 21) = 

35 Cri LJ 734, Prokash Chandra 
Sircar v. Mohim Chand Haidar 5 

(1931) AIR 1931 Cal 521 (V 18) = 

32 Cri LJ 1042, G. N. Pascal v. 

Raj Kishore Mathur 5 

(1931) AIR 1931 Cal 528 (V 18) = 

Paul De Flonder v. Emperor 5 

<1930) AIR 1930 Bom 490 (V 17) = 

32 Cri LJ 331 (FB), In re, Jiwan- 
das Savchand 5 

(1925) AIR 1925 Cal 613 (V 12) = 

29 Cal WN 432 = 26 Cri LJ 725, _ 
Gunananda Dhone v. Lala Santi 
Prokash Nandy 5 

<19221 AIR 1922 Cal 46 (1) (V 9) = 

26 Cal WN 175, Abdul Latiff Yusuf 
' Abu Mahamed Kassim 5 


(1921) AIR 1921 All 12 (V 8) = 

on n _ r ▼ nn n , . y 


22 Cri LJ 308 (FB), Sheo Shankar 
v Mohan Sarup J 

(1917) AIR 1917 Cal 137 (V 4) = 

ILR 44 Cal 595 (FB), Charu 
Chandra Mujumdar v. Emperor 5 

(1898) ILR 25 Cal 20=24 Ind App 137, 
Muhammad Yusuf-ud-Din v 
Queen Empress 5 

(1855) 7 Cox CC 158, Reg v. Davison 
and Gordan I 


Ajit Kumar Dutt, Milan Kumar Baner- 
jee, Amiya Kumar Mukherjee, Birendra. 
Nath Banerjee, for Petitioner, J. p. Mitter, 
Promode Ranjan Roy, for Opposite Party! 
J M. Banerjee, for State. 

ORDER: — This Rule is for setting 
aside an order dated the 24th April, 
1968 passed by Sri K J Sengupta, Chief 
Presidency Magistrate, Calcutta, holding 
that a prima facie case was made out 
against the accused-petitioner, Sn Bijoya- 
nand Patnayak, and framing charges 
against him under Section 406 I P. C. 
on two counts, m case No C/1023 of 1967 
and for quashing the said proceedings 

2. The facts leading on to the present 
Rule are chequered but can be put in a 
short compass The prosecution case 
brings to light an unfortunate case of a 
i i iendship foundering on two airships, 
ice bone of contention between the two 
pal ties, both of whom are respectable and 
were erstwhile friends, is two aircrafts 
viz VT-CRA & VT-CXR, which origin- 
ally belonged to M/s. Indamer and Com- 
pany (P) Limited, Customs House Road, 
Bombay. The prosecution case inter alia 
is that Capt Brinnand (P. W. 4) the 
husband of the present complainant, Mrs. 
K A. A. Brinnand (P. W. 1), purchased 
the abovementioned two aircrafts on tha 
basis of an agreement of hire-purchase 
(Ext 4). entered into on the 26th Octo- 
ber, 1954 for a sum of Rs 3,42,300/- 
payable m instalments. It was agreed 
that on payment of the abovementioned 
amount in full, Capt Brinnand will be- 
come the absolute owner of the aircrafts. 
The final payment was made on the 6th 
August, 1965 with the sum of Rs 20,000/- 
which was the amount then due, to M/s. 
Indamer and Company (P) Ltd through 
one of its directors, Mr. J P Koszarek 
as per Ext. 6 Capt. Brinnand however 
having no operating licence or permit 
standing in his name for operating the 
aircrafts purchased by him as per the 
terms of the deed of agreement mention- 
ed above, another agreement was entered 
into between him and M/s Indamer and 
Company (P) Limited on the basis of a 
letter (Ext 7), whereby the latter com- 
pany allowed its chartered permit to be 
used by Capt Brinnand on payment of 
a licence fee of Rs 20,000 per year. The 
prosecution case further is that in tha 
absence of an operating licence, the 
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ownership of the two aircrafts also could 
not be changed from the name of M/s 
Indamer and Co (P) Limited to Capt 
Bnnnand s name in the certificate of 
registration kept in the Civil Aviation 
Department Govt of India The licence 
of M/s Indamer and Company (Pi Limited 
m the meanwhile was cancelled by the 
authorities because of Some irregularities 
in the working of the said company and 
Capt Bnnnand out of his anxious con 
sideration that the two aircraft- purchas 
ed by him did not remain idle came into 
contact with Shn Buoyanand Pattanayah 
for making arrangement for the operation 
thereof on the strength of the operating 
licence or permit for non scheduled flight 
of the aircrafts standing m the name of 
the Kalinga Air Lines whereof Sn Patta 
nayak was the proprietor An agreement 
(Ext U) accordingly was executed on the 
list March 1958 between Sri Pattanayal 
and Capt Bnnnand on certain terms 
whereby Sn Pattanayak allowed Capt 
Brmnand to use the operating licence 
standing in the name of the Kalinga Air 
Lines without taking any profit as the 
said licenses were remaining idle As the 
two aircrafts stood in the name of M's 
Indamer and Company (P) Limited in the 
register of the Civil Aviation Department 
Capt Brmnand made arrangements to 
transfer the same to the Kalinga Air 
Lines (P) Limited which in the mean- 
while had come into existence M/s 
Indamer and Co (P) Limited agreed 


to allow the Kalinga Air Lines (P) Ltd 
on the basis of an agreement (Ext 12) 
dated the 1st March 1958 to use six of their 
aircrafts including VT-CXR With regard 
to the aircraft VT C\R it was agreed 
that the Kalinga Air Lines (P) Limited 
would not have to pay anything for its 
user On the same date M/s Indamer and 
Company (P) Limited wrote a letter to 
M/s Kalinga Air Lines (Pi Limited ex 
pressing their willingness to sell the 
Dal ota aircraft VT-CRA for Rs 40 000 
No consideration however was passed in 
the alleged sale of the said Dakota air 
craft VT-CRA as would be borne out 
b> Lxts 13 and 34 and it was merely a 
paper transaction. In order to produce the 
aircraft before the Director of Civil Avia- 
tion at New Delhi for the transference of 
the name of the owner in respect of the 
same the documents were required for 
allowing the party to use the operating 
licence or permit which stood m the name 
of the Kalinga Air Lmes subsequently 
changed to Kalinga Air Lines (F) Limited 
In course of time on the 12th April I960 
Capt Bnnnand was authorised to deal 
with all matters belonging to the Kalinga 
Air Lines (P) Limited as is evident from 
a resolution (Ext 15) passed at a meeting 
of the Board of Directors of the said com- 
pany Ext 17 is an agreement dated the 


23rd May 1960 between M/s Indamer and 
Company (P) Limited on the one hand 
and M/s Kalinga Air Lmes (Pj Limited 
represented by Capt Brmnand on the 
other described as the hirer and it shows 
that three aircrafts belonging to M/s 
Indamer and Company (P) Limited were 
lent to the Kalinga Air Lmes (P) Limit 
ed for their use and that the hire charges 
of tho^e three aircrafts being \TDGR 
VT DGX and VT-DFJ were fixed at 
a mm of Rs U 37 500 for three 
years This was also described by 

the prosecution to be a paper Iran 
suction Capt Bnnnand worked in 
the Kalinga Air Lines (P) Limited upto 
10th August 1967 and thereafter cut off 
all connections with the 'aid organi 
sation and called upon Sn Pattanayak to 
return back his urcralts VT-CRA and VT- 
CKR which were entrusted with him On 
Sn Pattanayak s refusal to do the same 
the petitioner filed a petition of complaint 
before the learned Chief Presidency 
Magistrate Calcutta on the 17th April 
1967 against the two accused persons viz 
Mr J P Koszarek and Sri Bijoy anand 
Pattanayak under Section 406 I P C 
The complainant was examined by the 
learned Chief presidency Magistrate Cal 
cutta on the 17th April 1967 and the ca tf e 
was sent for judicial enquiry by Sn A. 
Sengupta Presidency Magistrate 5th 
Court Calcutta fixing 1-6-67 for report 
The learned enquiring Magi trate there- 
after recorded evidence and ultimately 
submitted a report holding that there was 
a pnma facie case under Section 406 
1 P C against the accused No 2 Sn 
Eijoyanand Pattanayak. The learned 
Chief Presidency Magistrate Calcutta 
thereupon by his order dated the 7th 
June 1967 issued process against Sri 
Bejoyanand Pattanayak under Section 
40b I P C 9 -witnesses thereafter were 
examined on behalf of the prosecution to 
unfold the occurrence and several docu- 
ments were proved both on behalf of the 
prosecution and the defence and as a 
result of the tnal the learned Chief Pre- 
sidency Magistrate by his order dated the 
24th April 1963 held that a pnma facie 
case was made out for framing charges 
against ihe accused petitioner and he ac 
cordirgly framed against him charges 
under S 406 1 P C on two counts but he 
rejected however the prayer made on be- 
half of the complainant for issuing process 
again-t the co accused Mr Koszarek on 
the ground of a purported conspiracy be- 
tween the two accused for a criminal 
breach of trust m respect of the two air- 
crafts The said order has been impugn 
ed and forms the subject matter of the 
presen' Rule 

3 Mr Ajit Kumar Dutt Advocate 
(with Mr Milan Kumar Banerjee Bams 
tcr-at law Mr Amiya Kumar Muhher- 
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5ee, Advocate and Mr. Birendra Nath 
Banerjee, Advocate) appearing on behalf 
of the accused-petitioner Sri Bijoyanand 
Pattanayak in support of the Rule, has 
made an eight-fold submission The first 
contention of Mr. Dutt relates to jurisdic- 
tion and goes to the very root of the 
case. Mr. Dutt submitted that neither en- 
trustment nor conversion having taken 
place within the territorial jurisdiction of 
the learned Chief Presidency Magistrate’s 
Court, the present proceedmgs are bad in 
law and without jurisdiction and as such 
should be quashed The second contention 
of Mr. Dutt relates to procedure and is 
that an erroneous view of Section 254 of 
the Code of Criminal Procedure having 
been taken, the resultant proceedings are 
bad and repugnant The third contention 
of Mr. Dutt is about the inordinate delay 
in lodging the present complaint, ten 
years after the incident and six years 
after the civil suit The fourth point 
urged by Mr. Dutt relates to the merits. 
Mr. Dutt has submitted in this context 
that the petition of complaint does not 
disclose any criminal offence, far less 
olfence under Section 406 I P. C. No en- 
trustment within the meaning of Section 
405 I. P C has been alleged m the peti- 
tion of complaint and there is also no 
averment regarding the delivery of the 
aircrafts in Calcutta or of conversion 
thereof, m the said place The fifth con- 
tention of Mr Dutt is that the charge of 
criminal breach of trust is not sustainable 
on the evidence on record and in this 
context he referred to the evidence of 
P. Ws 1 and 4 as also the averments made 
in the petition of complaint Mr. Dutt’s 
sixth submission relates to the pendency 
of the civil suit and its effect upon the 
present criminal proceedings. He contend- 
ed that at best the dispute is one of civil 
nature and should properly be determined 
in a different forum. Mr. Dutt next con- 
tended that the petition of complaint 
being based upon a suppression of mate- 
rial facts and the processes having been 
issued on the said basis, the present pro- 
ceedings are not maintainable in law. The 
eighth and the last submission of Mr. Dutt 
is that neither the complainant nor her 
husband is the competent person to insti- 
tute the present criminal proceedings in- 
asmuch as, amongst others, the husband, 
Capt Biinnand is not even the register- 
ed owner of the two aircrafts In this 
context Mr. Dutt referred to Sections 5 
and 33 of the Indian Aircrafts Rules, 1937. 
Mr J P. Mitter, Counsel (with Mr. Pro- 
mode Ranian Roy, Advocate) appearing 
on behalf of the complainant-opposite 
party, Mrs K A. A. Brinnand, contended 
In the first instance that the first point 
in the nature of a preliminary objection 
raised by Mr. Dutt as to the jurisdiction 
Is more technical than real and is not 
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warranted upon ultimate analysis In view 
of the averments made in the petition off 
complaint as also the statements made m 
the evidence, the proceedmgs are quite- 
competent and within jurisdiction. Mr. 
Mitter submitted in this connection that 
neither the entrustment nor the conver- 
sion as alleged, having taken place outside- 
the territorial jurisdiction of the learned’ 
Chief Presidency Magistrate’s Court, 
there is no bar in law to the maintain- 
ability of the present proceedings in the 
said court Mr. Mitter next contended that 
there is no defect in procedure as alleged 
or at all and that there has been no non- 
conformance to the. provisions of Section 
254 of the Code o'f Criminal Procedure. 
The learned Magistrate has not overlooked’, 
the statements made by the prosecution, 
witnesses in cross-examination in fram- 
ing the charges and the same would be 
evident from the findings arrived at in 
the judgment itself. Mr Mitter’s third’ 
submission relates to the objection raised 
on behalf of the accused-petitioner to 
the maintainability of the present pro- 
ceedmgs on the ground of inordinate de- 
lay He submitted that the said delay is 
not for a period of ten years as alleged' 
and that it is due to an attempt to settle 
the matter in dispute because of the 
friendship that existed originally between 
the two parties In this context, he fur- 
ther urged that there being no limitation 
to the institution of a criminal proceed- 
mgs, the delay alleged is not in any way- 
fatal to the same Mr. Mitter’s fourth 
contention is that the submissions made 
by Mr Dutt relating to the merits of the 
case are premature and that the state- 
ments made in the petition of com- 
plaint dft disclose a criminal offence 
while the evidence adduced by the 
material prosecution witnesses does 
make out the offence of criminal 
breach of trust as charged Mr Mitter 
submitted in this context that both en- 
trustment and dishonest conversion have 
been proved by cogent evidence as having 
taken place within the jurisdiction of the- 
court of the learned Chief Presidency 
Magistrate Calcutta In this context for 
establishing entrustment, Mr Mitter 
referred to Exts 9, 11, 12, 13, 17, 18, 21, 
22, 27 and 38 as also to the evidence off 
P. Ws 4 and 9. As to the sixth submis- 
sion of Mr. Dutt regarding the effect of 
the civil suit on the present criminal pro- 
ceedings, Mr. Mitter submitted that both 
the accused are not parties thereto and 
the relief prayed for is also different In- 
any event, it was contended, that there 
is no bar in law to such an institution. 
Mr. Mitter next contended that there 
has been no suppression of material facts 
by the complainant either in the petition 
of complaint or m the evidence, as alleged 
or at all and that the complainant had 
been merely trying her utmost to estab— 
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dish the lawful claim of her husband and 
•that the resultant proceedings are but an 
.aggrieved person’s odyssey in quest of 
Jus rights Mr Mitter lastly contended 
that the objection raised by Mr Dutt to 
the locus standi of the present complain 
.ant or her husband to institute the cn- 
sninal proceedings is clearly unfounded 
dnasmuch as the evidence on record would 
■establish that Capt Bnnnand is the 
owner of the two aircrafts To prove 
-the same Mr Mitter referred to the evi 
-dence of P Ws 1 4 and 6 and also exhi- 
bits 4 5 5/1 6 7 18 31 and 32 Mr 
Mitter in this context referred also to 
the provisions of Sections 19 and 33 of the 
Sale of Goods Act and certain circum 
stances wherefrom the knowledge of the 
accused regarding the ownership of Capt 
Bnnnand might reasonably be Inferred 
Besides meeting the points raised by Mr 
Butt as abose Mr Mitter also made a 
broad submission that the quashing of 
.a criminal proceeding is an extraordinary 
procedure and should not be resorted to 
in the facts and circumstances obtaining 
in the present case In this context Mr 
Mitter further urged that the claims of 
aggrieved persons may not be scotched 
on technical grounds at an early stage 
instead of being determined by a full- 
hedged trial 

4 Mr J M. Banerjee Advocate ap 
■peanng on behalf of the State opposed 
the Rule and broadly adopted the submis- 
sions made on behalf of the complainant 
•opposite party by Mr J P Mitter He 
a f so made some further submissions. On 
the question of jurisdiction Mr Banerjee 
submitted that the evidence on the record 
-e-tablishes the factum of entrustment 
within the jurisdiction of the court of the 
learned Chief Presidency Magistrate Cal- 
cutta and even if no conversion could be 
proved within the said jurisdiction it 
will not render the ultimate proceedings 
taking place there under Section 406 
1 P C to be bad and without junsdic 
•tion Mr Banerjee m this context further 
contended that even if such jurisdiction 
-was not established in the petition of 
complaint, the objection to the same Is 
•merely academic at this stage when the 
orosecution has led material evidence, 
both oral and documentary establishing 
such jurisdiction. On the point of delay 
"Mr Banerjee contended that there is no 
bar in limine to the institution of a cn- 
•punal proceeding because of any purport- 
ed limitation and even if there was any 
such delay it is for the learned trying 
"Magistrate to determine the same Mr 
“Banerjee finally contended that no case 
"has been made out on behalf of the de 
fence either under Section 253/11 or 
under Section 253(2) of the Code of Cri- 
■rmnal Procedure and that even if the 
tpelition of complaint disclosed no offence 


as alleged or at all now that evidenca 
has been taken the said objection is un 
warranted and untenable and the domin- 
ant consideration should be whether such 
evidence has made out the charges fram 
ed In reply Mr Mitter further contend- 
ed that the evidence on record establishes 
the offence of conspiracy between Sri 
Bejoyanand Pattanayak and Mr J F 
Koszarek and if the same be taken into 
consideration the present proceedings 
will not be bad for absence of jurisdic- 
tion and will certainly be maintainable In 
the court of the learned Chief Presidency 
Magistrate Calcutta Mr Dutt however, 
contended m the first place that not 
only was this point taken either in the 
court below or even in the arguments ad 
vanced »n this court before now but also 
the same is wholly untenable on merits 
and unwarranted by any procedure enjoin- 
ed by law The steps of Mr Dutts rea 
somng in this context are inter alia that 
even regarding Mr Koszarek no abet- 
ment was alleged in the petition of com 
plaint and also no conspiracy that the 
element of any conspiracy is non est in 
the present case and is even ruled out by 
the materials on the record that Sn B 
Pattanayak was discharged of the charge 
under Section 406/114 I P C and has 
not even been impleaded in the other 
Rule being Criminal Revision Case No 
503 of 1963 pending against Mr Koszarek) 
that there will be apparently legal diffi- 
culties because at this stage no tnal Is 
possible in this case also on the charge 
under Section 120B I P C of Mr Kos- 
zarek alone or along with Sn Pattanayakj 
that at this stage when no charge was 
framed against Mr Koszarek he cannot 
be tried under Section 120B/406 I P C. 
along with bri Pattanayak in the same 
case unless and until everything Is wash 
ed out Including the present charges 
framed and that even if any charge 
could be deemed to be tenable against Mr 
Koszarek either under Section 406/114 
I P C or under Section 120B/406 I P 
C he cannot be tried along with Sri 
Pattanayak in this case excepting in a 
new trial 

5 Having heard the learned counsel 
•ppeanng on behalf of the respective 
parties and an going through the evi- 
dence oral and documentary which 1 
have been taken through I will take up 
for determination in the first instance, 
the point raised on behalf of the accused 
petitioner relating to jurisdiction, as It 
goes to the very root of the case Juris- 
diction is the very foundation of the case) 
it is the plinth whereupon rests the en 
tire superstructure of the proceedings. 
Any order passed m a case vitiated by 
the absence of jurisdiction, will be a nul 
lity As their Lordships of the Judicial 
Committee held in the case of VusofalU 
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Mulla Noorbhoy v. King, .76 Ind App 158 
— (AIR 1949 PC 264) that even an order 
of acquittal passed in a case without 
jurisdiction would not be binding even if 
it is not appealed against and set aside. 
Sir John Beaumont delivering the judg- 
ment of the Judicial Committee observed 
that "but if the orders were a nullity 
there was nothing to appeal against”. 
Chapter XV of the Code of Criminal Pro- 
cedure deals with the jurisdiction of the 
criminal courts in enquiries and trials. 
Section 177 of the Code of Criminal Pro- 
cedure apparently adopts the Common 
Law of England that all crimes are local 
and justiciable only by the local courts 
within whose jurisdiction they are com- 
mitted The Lord Chancellor. Lord Hals- 
bury delivering the judgment of the Judi- 
cial Committee in the case of Muhammad 
Yusuf-lld-Dm v. Queen-Empress, (1898) 
1LR 25 Cal 20 (PC) observed at page 30 
that: "It is important to observe this 
because crime is in its essential nature 
local”. The General Rule of Lex fon as 
contained in Section 177 of the Code of 
Ciiminal Procedure is modified by the 
exceptions or alternatives provided for 
in the following sections under Chapter 
XV of the Code of Criminal Procedure. 
In the Full Bench case of Charu Chandra 
Majumdar v. Emperor reported in ILR 
44 Cal 595 = (AIR 1917 Cal 137) (FB), Sir 
Asutosh Mukherjee observed at page 621 
that "section 177 formulates the general 
principle that the ordinary place of en- 
quiry and trial is the court within the 
local limits of whose jurisdiction the 
offence is committed . . . Sections 179-84 
embody provisions in the nature of ex- 
ceptions or alternatives to Section 177”. 
For properly appreciating the point rais- 
ed, it will be pertinent to refer to Sec. 
181(2) of the Code of Criminal Procedure 
which is as follows - ''The offence may be 
tried by the court within whose jurisdic- 
tion — (l) any part of the property was 
received by the accused, or (n) was re- 
tained by him, or (lii) the offence was 
committed.” There was at one stage a 
cloud raised over the interpretation of the 
abovementioned provision by the conflict- 
ing decisions of the different High Courts, 
as also of other courts but the same has 
since been lifted by a series of recent 
decisions and I would refer only to a 
few of those to avoid repetition. The 
starting point of one school of thought 
appears to be the case of Reg v. Davison 
and Gordon decided by Baron Alderson 
and Coleridge J. as reported in (1855) 

7 Cox C. C 158 Baron Alderson observed 
therein at pp. 162-163 that "where there 
is no evidence of fraudulent embezzlement 
except the non-accounting the venue mav 
be laid in the place where the non-ac- 
counting occurred, because the jury may 
presume that there the fraudulent misap- 
1970 Cri.L J. C2. 
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propriation was made, but this cannot 
apply where there is distinct evidence ef 
the misappropriation elsewhere”. The 
aforesaid case was discussed at great 
length in a Division Bench decision of 
tins court reported in AIR 1942 Cal 575 
by Mr. Justice Blagden, who ultimately 
observed that the learned Baron "was 
dealing with the Common Law of England 
which at that date almost wholly regu- 
lated English criminal procedure, and our 
law of procedure is codified ” and that 
"there is no justification for holding that 
the English law is the law of Bengal.” I 
agree with the said observations of Mr. 
Justice Blagden and I hold that the above- 
mentioned observations of the Lord 
Baron were made m a different context 
while dealing with the statutory offence 
of embezzlement and that our law of pro- 
cedure being codified, the English law on 
the point should not be taken as a prece- 
dent for interpreting the relevant Indian 
law. There are also some cases of the dif- 
ferent High Courts in India supporting 
this other school that the failure to ren- 
der account at a particular place provides 
an alternative venue for a trial of the 
case therein and to avoid repetition a 
reference may be made to some of these 
cases. In the case of Gunananda Dhone 
v. Lala Santi Prokash Nanley. decided by 
Mr. Justice Suhrawardy and Mr. Justice 
Mukerji and reported in 29 Cal WN 432 
= (AIR 1925 Cal 613) Mr. Justice Muker- 
ji delivering the judgment of the court 
observed at page 437 that "where the ac- 
cused is under a liability to render ac- 
counts at a particular place and fails to 
do so by reason of having committed an 
offence of criminal breach of trust which 
is alleged against him, the Court within 
the local limits of whose jurisdiction that 
place is situate, may inquire into and try 
the offence under the provisions of Sec- 
tion 181, sub-section (2), Cr. P. C ”. The 
next case is the case of Paul De Flonder 
v. Emperor reported in 35 Cal WN 809== 
(AIR 1931 Cal 528) decided by Mr. Jus- 
tice Lort-Williams and Mr. Justice S. K. 
Ghose. Mr. Justice Lort- Williams deliver- 
ing the judgment of the court approved 
of the decision in the case of G. N._ Pascal 
v. Raj Kishore Mathur reported in AIR 
1931 Cal 521 and dissented from the deci- 
sions reported m 29 Cal WN 432 and in 
26 Cal WN 175= (AIR 1922 Cal 46(1)) and 
observed at page 815 of (35 Cal WN)— (at 
page 531 of AIR) that : "If there is no 
evidence to show where the misappro- 
priation was committed other than the 
fact of non-accounting then the venue 
may be laid in the place where the ac- 
cused failed to account, because that is 
where the offence was committed within 
the meaning of Section 181 (2) — R- v. 
Davison and Gordon, (1855) 7 Cox C, C. 
158.(6)” 
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The ne v t case on the point Is the 
case of Prokash Chandra Sircar v Mohim 
Chand Haidar reported in AIR 1934 Cal 
392 wherein Mr Justice Mukhcrji and Mr 
Justice S K Ghose held that where there 
is no definite allegation of rmsapproprla 
tion having been committed m any parti 
cular place in respect of a sum which 
forms the subject-matter of a case but 
the allegation is merely of non account- 
ing in respect of the sum failure to ac- 
count may itself be taken as evidence of 
irtention to misappropriate and the offence 
of misappropriation is deemed to have 
been committed at the place at which the 
accused ought to have rendered the ac- 
counts In the case of Sheo Shankar v 
Mohan Samp reported in AIR 1921 All 
12 (FB) the Full Bench of the Allahabad 
High Court held that where the duty to 
account was at a certain place and the 
misappropriation is made at another place 
the offence can be tned at the place 
where account was to be given In a more 
recent decision in the case of S Aruna 
chala Goundan v K S Akhileshwara 
Ayyar reported m AIR 1952 Mad 158 Mr 
Justice Pamaswami held that where the 
charge is of non accounting and there is 
no specific allegation of misappropriation 
in any particular place the venue of the 
trial will be the place where the account- 
ing has got to be done and has not been 
done The view taken in the abovemen 
honed group of cases has been negatived 
in another group of cases and the posi- 
tion in law as held in the latter group of 
cases is now well settled A reference In 
this context may be made to the case of 
In re Jivandas Savchand reported in 
AIR 1930 Bom 490 (FB) wherein Chief 
Justice Eeaumont after considering the 
various decisions of the different High 
Courts observed at page 495 that the 
jurisdiction to try an offence of criminal 
misappropriation or criminal breach of 
trust is governed by Section 181 sub-sec 
tion (2) and not by Section 179 
But where the offence is completed at 
ore place the further liability to render 
accounts at another place and failure in 
rendering such false accounts at the 
second place does not confer jurisdiction 
under Section 179 upon the Magistrate at 
the latter place since the offence is al 
ready completed at the former place A 
reference again may be made to the case 
of Daityan Tnpatty v Subodh Chandra 
Chowdhury reported m AIR 1942 Cal 575 
Hr Justice Blagden delivering the Judg- 
ment of the court after considering differ 
ent decisions by the various High Courts 
mcluaing the Full Bench decision of the 
Bombay High Court reported in AIR 1930 
Bom 490 (TB) observed at page 577 that 
‘neither failure to account for breach of 
contract however dishonest is actually 
and in itself the offence which S 405 
Penal Code defines but merely evidence 


of that offence’ In a latter decision of 
this Court in the case of Debendranath 
Sen v Rajendra Chandra Roy reported 
in AIR 1955 Cal 498 Mr Justice S R 
Dasgupta (as his Lordship then was) and 
Mr Justice MulUck approved of the deci- 
sions by the Bombay Full Bench as also 
by Mr Justice Lodge and Mr Justice 
Blagden of the Calcutta High Court Mr 
Justice S R Dasgupta, delivering the 
judgment of the court observed at pages 
498 499 that on consideration of the- 
said provisions of the criminal procedure 
it appears to us that the offence of cn 
minai misappropriation or criminal breach 
of trust can be inquired into or tned 
by a court within the local limits of 
whose junsdiction any part of the pro 
perty v as received or retained or the 
offence was committed" I respectfully 
agree with the said observations and I 
hold that an offence of cnminal breach of 
trust is not triable at a place where nei- 
ther the factum of entrustment nor the 
positive act of conversion had taken 
place because an offence of cnminal 
breach of trust always consists in an act 
and not in an omission. A further refer 
ence in this connection may be made to 
the decision of the Supreme Court in the 
case of State of Madhya Pradesh v K. 
P Ghiara reported in AIR 1957 SC 196 
It was observed therein by Mr Justice. 
Govinda Menon, delivering the judgment! 
of the court that ' the venue of enquiry 
or tnal of a case like the present is pri ) 
manly to be determined by the averment: 
contained in the complaint or charge 
sheet and unless the facts there are posi- 
tively disproved ordinarily the court 
where the charge-sheet or complaint is 
filed has to proceed with it except where 
action has to be taken under Section 202 
of the Criminal Procedure Code* I res 
pectfully agree with the same and I have 
taken into my view the averments made 
in the petition of complaint and the evi 
dwvee foe the purpose of the said const 
deration I will now proceed to consider 
the further contention raised by Mr J 
P Mitter in reply that in any event in 
view of the evidence on the record a 
charge of conspiracy to commit the of- 
fence of criminal breach of trusl 
has been made out between the 
present petitioner snd the co-accused, 
Mr J P Koszarek and as such because 
of the said charge of conspiracy the 
jurisdiction for trying the case will be 
before the learned Chief President 
Magistrate Calcutta 1 find however or 
ultimate analysis that the said contention 
is not tenable and the reasons for the 
same can be catalogued hereunder In 
the first instance it will appear from the 
petition of complaint that the charge 
against the petitioner Sn B Pattanavak 
is only under the substantive offence of 
Sec 406 I P C and no conspiracy is 
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alleged so far as he is concerned. The 
allegation of conspiracy in paragraph 
9 is to be read along with that 
made in paragraph 11 of the said com- 
plaint and the same amounts to, at the 
highest, a conspiracy regarding abetment. 
In this context, it would be pertinent to 
refer to the expression 'conspiracy’ as it 
* occurs in Section 107 of the Indian Penal 
Code, defining the abetment of a thing, 
for a proper interpretation Offences 
created by Sections 109 and 120B I P. C. 
are quite distinct As was held by Mr. 
Justice Mudholkar delivering the judg- 
ment of the court m the case of the State 
of Andhra Pradesh v. Kandimalla Su- 
bbiah, reported in AIR 1961 SC 1241 that 
there is no analogy between Section 120B 
and Section 109 I P. C There may be 
an element of abetment in a conspiracv 
but conspiracy is something more than an 
abetment Conspiracy to commit an of- 
fence is itself an offence and a person can 
be separately charged with in respect _ to 
such conspiracy. I respectfully agree with 
the said observations and I hold that an 
offence created by Sections 109 and 120B 
I. P. C are quite distinct and accordingly 
the statements made in the petition of 
complaint do not make out a case of a 
conspiracy under Section 120B I P C. 
The next point that cannot be overlooked 
is that even after the judicial enquiry 
and the evidence adduced therein, the 
learned enquiring Magistrate did not re- 
commend any process against Mr 
Koszarek under Section 406/114 I P. C 
and the complainant also did not come 
up against the same so far as Mr. 
Koszarek is concerned or even against 
Sri B Pattanayak because he was not 
summoned under Section 120B I P. C It 
is pertinent again to refer to the applica- 
tion dated the 4th November, 1967, filed 
on behalf of the complainant after the 
principal witnesses were examined, pray- 
ing that Mr. Koszarek may be summoned 
under Section 120B /406 I P. C and the 
order that was passed therein rejecting 
it The Court was not moved against the 
said order of rejection nor was any pray- 
er made under Section 227 of the Code 
of Criminal Procedure for adding a 
charge against Sri Pattanayak under 
Section 120B read with Section 406 1. P C, 
The sanction that was prayed for is under 
Section 196A of the Code of Criminal 
Procedure but no application is there 
for adding a charge against Sri Patta- 
nayak On the 27-3-1968 again, when 
a second application in that behalf was 
filed praying for a process against Mr. 
Koszarek for being tried along with Sri 
Pattanayak, and an order was passed 
thereupon, there is significantly no prayer 
made for adding such a charge under 
Section 227 of the Code of Criminal Pro- 
cedure. It is material again to note that 
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on the 24th April, 1968, when the appli- 
cation for a process against Mr. Koszarek 
was rejected, the complainant moved 
against a part of the said order viz . the 
refusal to summon Mr. Koszarek and did 
not move against any refusal to add a 
charge against Sri Pattanayak under 
S. 120B/406, I. P. C In the other Rule 
again, against Mr. Koszarek and others, 
Sri Pattanayak was not made a party. In 
short, at no stage was any prayer made 
against Sri Pattanayak under Section 
120B, I P C. or any prayer for the addi- 
tion of such a charge under Section 227 
Cr P C. I find also no offence of con- 
spiracy in the evidence, either oral or 
documentary and the learned Chief Pre- 
sidency Magistrate, Calcutta is nght m 
holding that it is non est. P W. 1 does 
not refer to any allegation of conspiracy 
and P. W 4 follows suit. The documents 
proved again do not make out any cons- 
piracy The facts referred to therein are 
m course of usual business and do not 
constitute any overt acts, germane to the 
issue of a conspiracy. Ext. 'K’ was sworn 
at Bombay and the Kalinga Air Lines 
besides having its head office at Cuttack, 
has, amongst others, an office at Bombay, 
I hold therefore that this ancillary con- 
tention of Mr. Matter is not only belated 
but is also unwarranted and untenable 
on merits and that on the ground of a 
purported conspiracy between Mr. Kos- 
zarek and Sri Pattanayak, the court of the 
learned Chief Presidency Magistrate, Cal- 
cutta cannot be held to have the requi- 
site jurisdiction On a perusal therefore 
of the petition of complaint and the aver- 
ments made therein as also on an apprai- 
sal of the evidence on record, and on a 
consideration of the submissions made by 
the learned counsel appearing on behalf 
of the respective parties, I ultimately hold 
that the venue of the trial of the instant 
case is not the Court of the learned Chief 
Presidency Magistrate, Calcutta and ac- 
cordingly the proceedings pending there 
are vitiated by the absence of any juris- 
diction The stage also at which this ob- 
jection to jurisdiction has been taken, is 
the proper stage A reference in this con- 
text may be made to the observations of 
Mr. Justice Jagannadhadas, delivering the 
judgment of the Court, in the case of H. 
N. Rishbud v. State of Delhi, reported in 
1955 SCA 258 at p 269= (AIR 1955 SC 
196 at p. 204) that "when the attention 
of the court is called to such an illegality 
at_ a very early stage, it would not be 
fair to the accused not to obviate the pre- 
judice that may have been caused there- 
by, by appropriate orders, at that stage 
but to_ leave him to the ultimate remedy 
of waiting till the conclusion of the trial 
and of discharging the somewhat difficult 
burden under Section 537, Cr. P. C„ of 
making out that such an error has in fact 
occasioned a failure of justice.” The first 
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| contention raised by Mr Dutt relating 
l to jurisdiction accordingly succeeds 
G The only other point that abides 
determination is the ancillary ground viz 
the concept of liberal consideration or a 
broad approach to issues involved as pin- 
pointed by Mr J P Mitter The learned 
counsel has contended that the spirit of 
law enjoins some remedy for the claims 
of unsophisticated persons bona fide ag- 
grieved and the same should not be 
brushed aside on hypertechntcal grounds 
The complainant in a criminal case ac 
cording to Mr Mitter is as much a part 
of the proceedings as the accused is and 
his interests should not be equated at a 
lower level. The said submission is true 
to a degree but cannot overstep the 
bounds of the principles laid down by 
law enjoining a benefit of doubt to be 
given to the accused and not to the pro- 
secution apart from the presumptions of 
innocence and the standard of proof re 
q lured The point however need not 
be weighed in golden scales as it ultimate- 
ly does not anse out of the facts and cir 
curostances of the present case The point 
involved here is not of a liberal consi- 
deration but one of a proper construc- 
tion of the law relating to jurisdiction 
which transgressed must render the pro 
ceedings into a nullity I have given my 
anxious consideration to the submissions 
of Mr Mitter but I am unable to over 
look the non conformance made to the 
mandatory provisions of law relating to 
jurisdiction vitiating the entire proceed- 
ings Mr Mitter has ultimately pressed 
his ca-e on the grounds of justice There 
appears to be however no chemistry of 
justice when m the context of the Judicial 
Reforms in England Bentham posed the 
question 1 Does justice require less prea 
sion than chemistry 7 It could only be 
answered on the footing that the preci- 
sion attainable in the one case is of a 
nature which the other does not admit” 
Justice may not he as precise as chemis- 
try but nonetheless it must be m accord 
ance with law and as has been observed 
by Francis Bacon "Judges ought to re- 
member that their office is jus dicere and 
jus dare to interpret law not to make 
law or give law Applying the said yard 
stick to the facts of this case and in con- 
formance to the provisions of the law 
relating to jurisdiction as incorporated 
in Section 181 (2) of the Code of Criminal 
Procedure I hold ultimately that the pre 
sent proceedings under Section 406 I P 
C are vitiated by the absence of juris- 
diction. 

7 In view of the findings arrived at 
on the first point ft fs not necessary for 
me to enter any further Into the merits 
of the case and determine the other points 
raised and I accordingly refrain from do- 
ing so 1 however make it auite dear that 
I make no observations as to the ments 
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of the case relating to the charge under 
Section 406 1 P C Before I part with 
the case I must also observe that both 
Mr Ajit Kumar Dutt and Mr J P 
Mitter the learned Counsel appearing on 
behalf of the respective parties placed 
their cases very ably and assisted this 
court to come to a proper dccLion 
8 In the result I make the Rule abso 
lute and I quash the impugned order 
dated the 24th April 1968 passed by Sri 
K J Sengupta Chief Presidency Magis- 
trate Calcutta as also the relative pro 
ceedings being case No C/1023 of 1967, 
pending before the learned Magistrate as 
without jurisdiction 

Rule made absolute. 
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AIR 1970 CALCUTTA 120 
(V 57 C 17) 

BAGCHI J 

Corporation of Calcutta Appellant v 
Calcutta Wholesale Consumers Co-opera 
tive Society Ltd and others Respondents 

Criminal Appeal No 215 of 1968 Dl 
6 6-1969 

(A) Prevention of Tood Adulteration 
Act (1954) S 20(1) — Complaint was held 
to be neither by the Corporation nor per 
son authorised by local authority’ — 
(Municipalities — Calcutta Municipal Act 
(33 of 1951), Ss 585 and 30 — Complaint 
to Magistrate about an offence — Com 
plaint to be signed by the Commissioner 
— Rubber stamp impression of signature 
not enough) — (Criminal P C (1898) Ss 
190{l)(a) and 200(a) — Complaint not pro- 
perly authorised — Magistrate cannot 
tjkc cognizance of) 

In a case the complaint to a Magistrate 
for an offence under S l6(l)(a)(i) read 
With S 7 of the Prevention of Food Adu! 
leration Act was. filer! tyj Or. S- 
Chandra Food Inspector under the direc* 
tion and with the consent of the Health 
Officer Corporation of Calcutta The 
cause title read * Complainant Corpora 
tion of Calcutta through Dr R Chandra 
food Inspector Dr Chandra was a Food 
Inspector appointed under S 9 of the 
Act for the whole of the City of Calcutta 
and m the body of the complaint he de- 
scribed himself as the 'Complainant 
above named The petition of complaint 
contained at the bottom signatures of 
District Health Officer I and Health Offi- 
cer with words Approved and 'consent 
ed There was also a facsimile impression 
of signature of the Commissioner 

Held that the complaint if it should be 
treated as one by the Corporation it was 
not according to law and if it should bo 
treate d as one by the Food Inspector 
GM/I M/D2 4/6 9/TVN/P 



1970 Cri. L. J. 

then it should be held as one without 
authorisation. Hence, in either case, Vie 
Magistrate could not have taken cogni- 
zance of the complaint. (Para 3) 

If the Calcutta Corporation is the rom- 
plainant, then under S. 585 of the Cal- 
cutta Municipal Act read with S 110 of 
the Act it is the Commissioner who alone 
for and on behalf of the Calcutta 
Corporation can present a petition of 
complaint for violation of any law 
under the Calcutta Municipal Act 
and the rules, regulations and bye-laws 
made thereunder The Commissioner is 
required to subscribe his own signature 
on a petition of complaint presented 
before a Municipal Magistrate for and on 
behalf of the Calcutta Corporation ask- 
ing the Magistrate to take cognizance of 
an offence against the violator of the law 
under the Calcutta Municipal Act and the 
rules and regulations framed thereunder. 
Facsimile rubber stamp impression of the 
signature of the Commissioner on a peti- 
tion of complaint is not a valid petition 
of complaint upon which the Magistrate 
can take cognizance under Section 200(a) 
read with Section 190(1) (a) of Criminal 
P. C. Therefore, this complaint was not 
a complaint according to law and upon 
that complaint the learned Magistrate had 
no jurisdiction to take cognizance. 

(Para 3) 

If it Is a complaint by Dr. Chandra who 
Is a Food Inspector appointed by the 
State Government for the entire area of 
Calcutta Corporation, he was not autho- 
rised either by the Calcutta Corporation, 
or by the State Government to present 
the petition of complaint Again. Dr. 
Chandra did not subscribe his signature 
at the bottom of the petition of complaint, 
but he described himself as the "com- 
plainant abovenamed” meaning Dr. 
Chandra, the complainant The Health 
Officer is not 'local authority’ to authorise 
him So, the petition of complaint filed by 
Dr. Chandra was an unauthorised peti- 
tion and was not in conformity with the 
provisions of S 20(1) of the Prevention of 
Food Adulteration Act, 1954 (1968) 73 
Cal WN 786. Foil. (Para 3) 

(B) Prevention of Food Adulteration 
Act (1954), Ss. 2, 13 and 23 — 'Matar 
dal’ — Analyst treating it as a pulse and 
reporting the sample to be adulterated — 
Court taking it also to be 'food grain’ — 
Accused acquitted for non-performance of 
additional tests under A. 18.06(i) and (ii) 

■ — Decision, held, could not be assailed — 
Absence of evidence about it being 'food 
grain’, held, immaterial. AIR 1965 Ker 
123 (FB), Foil. (Paras 5 & 6) 

(C) Evidence Act (1872), Ss. 3, 5 and 

101 — Appreciation of evidence — 

Criminal Trial — Material on record justi- 
fying finding in favour of accused — 
Court, held, could act on it though accus- 
ed bad not taken it as a specific ground 
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of defence — (Criminal P. C. (1898), Sec- 
tion 367) — (Prevention of Food Adultera- 
tion Act (1954), S. 16(1) and (7) — 'Matar 
dal’ — Analyst testing it only for 'pulse’ 
— Court also treating it as 'food grain’ — 
Absence of additional tests could result 
m acquittal — Fact that accused had not 
pleaded it in defence, held, immaterial). 

(Para 6) 

Cases Referred: Chronological Paras 
(1968) Cri Ref. No 1 of 1967, D/- 
23-12-1968=73 Cal WN 786, Cor- 
poration of Calcutta v. Biva Bati 
Basu 3 

(1965) AIR 1965 Ker 123 (V 52) = 

1965-1 Cri LJ 446 (FB). P. Govinda 
Pillai v. G. N. Padmanabha Pillai 5 
Sunil Kumar Basu, for Appellant; Dilip 
Kumar Dutt. for Respondents. 

JUDGMENT: — This is an appeal on 
taking special leave under Section 417(3) 
of the Code of Criminal Procedure at the 
instance of the Calcutta Corporation 
against the order of the acquittal passed 
by the Municipal Magistrate, Calcutta ac- 
quitting the respondent of an offence 
punishable under Section 16(l)(a) (l) read 
with Section 7 of the Food Adulteration 
Act, 1954 The accused respondent No 1 
is the Calcutta Wholesale Consumers Co- 
operative Society Ltd (Retail Section) 
which is the main accused Timir Haran 
Sen Gupta, Executive Officer and Deputy 
Registrar of the organisation is the accused 
no 2 and Niswanath Bhattacharjee, Sales- 
in-charge and seller of the organisation is 
the accused no. 3. From the records it ap- 
pears that the complainant Corporation 
of Calcutta presented through Dr. R. 
Chandra, Food Inspector, a petition 
against the accused respondents before the 
Court of the Third Presidency Magistrate 
of the First Class specially empowered to 
take cognizance under Sec. 190 (1) (a) of 
the Code of Criminal Procedure (Cause 
Title of the petition of complaint). A 
Presidency Magistrate is not a Magistrate 
of the First Class He is a Magistrate of no 
class, but he is a Magistrate sui juris as 
Presidency Magistrate. Under the fifth 
column in the petition of complaint the re- 
levant portion runs as follows — 

"The humble petition of Dr R Chandra 
Food Inspector, appointed by the State 
Government under S 9 of the P F. A. 
Act for the whole of Calcutta, complainant 
above-named ” 

The relevant allegation in paragraph (1) 
of the complaint is as follows- — 

"That on 15-9-1965 the complainant in- 
spected the shop of accused No 1 of 
which accused No 2 is Executive & 
Deputy Registrar and accused No. 3 
is sales-in-charge ana seller situated at 
21 Chittaranjan Avenue and found an 
article of food namely Matar Dal stored, 
exposed for sale Sample was purchased 
from accused no. 3 of the said food bear- 
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ing F I serial No 005348 after due obser 
vance of all the legal formalities and 
one part of the said sample was made 
over to the accused No 3 another part 
was sent to the Public Analyst being 
Lab Refid No 896 and the remaining 
paTt is with the complainant lor future 
reference The Public Analyst opined 
that the said food is adulterated and un 
fit for human consumption as per report 
of analysis in the Scheduled form being 
Report No S/65/106 a true copy of the 
same is attached herewith The original 
will be produced during the trial 
Paragraph (2) reads as follows — 

That your petitioner duly submitted 
the record of his inspection of the present 
ca^e to the Health Officer Corporation of 
Calcutta and under his direction and with 
his consent the present complaint is filed 
in court 

In the circumstances the complainant 
prays that your honour will be pleased to 
issue summons against the accused per- 
sons named above for offence under Sec- 
tion 16(1 )(b)(i> of the P F A Act 1951 
read with Section 7 of the said Act and 
to try the said accused persons in accord- 
ance with law 

The accused persons were summoned 
by the learned Magistrate Evidence was 
gone into The learned Magistrate upon 
considering the report of the analyst ob- 
served as follows — 

It appears from the Analysts report 
(Ex. 6) that the tests as prescribed In 
standard A 18 06(1) & (m) under Ap- 
pendix B of P F A Rules for foodgrains 
meant for human consumption have no* 
been performed by the Public Analyst in 
the present case Matar dal is obviously 
a food grain and these tests shall apply in 
its case Hence the analysis of the sample 
is incomplete and as such the Public 
Analysts opinion is unacceptable 

In this view of the matter the accused 
persons are found not guilty under Sec 
tion 16(l)(a)(i)/7 of P F A Act 1954 and 
accordingly acquitted and set at liberty 
forthwith 

2 Before I go into the meats of the 
appeal I should point out that the petition 
of complaint was filed by the Food In 
spector as complainant under the direc- 
tion and with the consent of the Health 
Officer of the Calcutta Corporation Sec- 
tion 20(1) of the Prevention of Food 
Adulteration Act 1954 reads as follows — 
No prosecution for an offence under 
this Act shall be instituted except by or 
with the written consent of the State 
Government or a local authority or a 
person authonsed in this behalf by the 
State Government or a local authonty 
Provided that a prosecution for an of- 
fence under this Act may be instituted by 
a purchaser referred to in Section 12 if 
he produces in court a copy of the report 
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of the public analyst along with the com- 
plaint ’ 

3 It Is clear from the petition of 
complaint that the complainant is the 
lood Inspector but the cause title of the 
petition of complaint shows that it is the 
Calcutta Corporation The Food Inspector 
was not authorised by the Calcutta Cor 
poration, a local authority but was autho- 
used by the Health Officer of the Cal 
cutta Corporation Under Section 20(1) of 
the Prevention of Food Adulteration 
Act 1954 any person authorised by a local 
authonty may file a petition of complaint 
for prosecution of an offence under the 
Act In the present case the petition of 
complaint was filed by Dr R Chandra 
the Food Inspector under the direction 
and with the consent of the Health Offi- 
cer of the Calcutta Corporation The Health 
Officer of the Calcutta Corporation Is not a 
local authority The complainant Dr R. 
Chandra is the Food Inspector appointed 
by the State Government under Section 
9 of the Prevention of Food Adulteration 
Act for the whole of Calcutta and he 
desenbes himself in paragraph 5 of the 
petition of complaint as ' complainant 
abovenamed but the cause title of the 
petition of complaint reads * Complainant 
Corporation of Calcutta through Dr R. 
Chandra Food Inspector’ The petition 
of complaint therefore bristles with ng- 
marolic statements Who is the complain 
ant’ Calcutta Corporation Dr R. 
Chandra Food Inspector or the two sig- 
natones and one having his facsimilie 
rubber stamp Impression at the bottom of 
the reverse page of the petition of com 
plaint The petition of complaint contains 
on the reverse side at the bottom the fol 
lowing — 

APPROVED CONSENTED 

Illegible Illegible 

D H O No 1 Health Officer 

Then a facsimilie impression — Ille- 
gible 

Commissioner” 

Now if the Calcutta Corporation is the 
complainant then under Section 585 of 
the Calcutta Municipal Act read with Sec- 
tion 30 of the Act it is the Commissioner 
who alone for and on behalf of the Cal- 
cutta Corporation can present a petition 
of complaint for violation of any law 
under the Calcutta Municipal Act and the 
rules regulations and bye-laws made 
thereunder In a Division Bench judg 
ment (unreported) Cnminal Reference No 
1 of 1967 under Section 432 Cr P C., 
Corporation of Calcutta v Biva Batf 
Basu judgment delivered on December 
23 1968 (Cal) it has been held that the 
Commissioner is required to subscribe his 
own signature on a petition of complaint 
presented before a Municipal Magistrate 
for and on behalf of the Calcutta Cor 
poration asking the Magistrate to take 
cognizance of an offence against the vio-l 
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jlator of the law under the Calcutta Muni- 
jcipal Act and the rules and regulations 
< framed thereunder. Facsimilie rubber 
I stamp impression of the signature of the 
I Commissioner on petition of complaint is 
not a valid petition of complaint upon 
(which the Magistrate can take cognizance 
under Section 200(a) read with Section 
190(1) (a) of the Code of Criminal Proce- 
dure The Health Officer is a consenting 
party and D. H. O I is the approving 
' party and the Commissioner is a party 
without any statement as to what part he 
had taken while his facsimilie rubber 
stamp impression was set forth above the 
typed word "Commissioner” on the peti- 
tion of complaint. If the facsimilie rubber 
stamp impression of the Commissioner 
was affixed purporting to be a complain- 
ant on behalf of the Calcutta Corporation 
then this complaint was not a complaint 
! according to law and upon that complaint 
the learned Magistrate had no jurisdic- 
tion to take cognizance Again, if it is a 
complaint by Dr. Chandra who is a Food 
Inspector appointed by the State Govern- 
ment for the entire area of Calcutta Cor- 
poration, he was not authorised either by 
the Calcutta Corporation or by the State 
Government to present the petition of 
complaint. The beauty of the thing is 
that Dr. R. Chandra did not subscribe his 
signature at the bottom of the petition of 
complaint, but he described himself in 
paragraph 5 of the petition of complaint 
. as the "complainant above-named”, mean- 
ing Dr. Chandra. the complainant So. 
the petition of complaint filed by Dr. 
Chandra was an unauthorised petition and 
was not in conformity with the provi- 
sions of Section 20(1) of the Prevention 
of Food Adulteration Act. 1954. 

4. Mr Bose, learned counsel for the 
appellant, at the close of his argument 
placed before me a true copy of the reso- 
lution of the Calcutta Corporation. But 
that resolution m the facts of the pre- 
sent case, does not help Mr Bose The 
complainant is Dr. Chandra. He filed the 
Petition of complaint under the direction 
and with the consent of the Health Offi- 
cer, but the resolution says that it is the 
Health Officer who is to file a petition of 
complaint He cannot authorise or con- 
sent to the filing of the petition of com- 
plaint by the Food Inspector Therefore, 
the resolution cannot cure the most glar- 
ing illegality in the petition of complaint 
as presented before the learned Magis- 
trate The learned Magistrate, therefore, 
in view of Section 20 (1) of the Pre- 

vention of Food Adulteration Act, 1954 
had no jurisdiction to take cognizance of 
the offence upon the petition of complaint 
that was filed by the complainant Dr. R. 
Chandra, Food Inspector appointed by the 
■State Government of the entire area of 
■the Calcutta Corporation. 
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5. Mr. Bose contended that there was 
no evidence that matar dal was a "food 
gram” and that malar dal was a pulse 
and that the analyst’s report relating to 
matar dal as a pulse should have been 
accepted by the learned Magistrate when 
matar dal. a pulse, could not be a "food 
grain”. Mr. Bose further submitted that 
there was no evidence that matar dal 
was a "food grain”. He, however, placed 
a decision before me of the Full Bench 
of the Kerala High_ Court in the case P. 
Govmda Pillai v V. G N Ppd amanabha 
Pillai, 1965 (1) Cr LJ 446= (AIR 1965 
Ker 123) and relied upon paragraph 5 of 
the decision In the course of his argu- 
ment Mr. Bose finding that paragraph 5 
of the said judgment would not support 
his contention submitted that he would 
not rely on that paragraph That para- 
graph 5 is very much illuminating There 
the question was whether Khasaii dal 
was an article of food. In that case no 
evidence was adduced to prove that 
Khasan dal was a pulse and as such an 
article of food Their Lordships of the 
Full Bench observed that no evidence 
was required to establish that Khasarf 
dal was a pulse and that it was an article 
of food but their Lordships referring to 
Modi, observed that Khasari dal was a 
variety of pulse. So, Mr. Bose’s conten- 
tion that without evidence the learned 
Magistrate was not to have held that 
matar dal was a "food grain" is clearly 
negatived by the observations of their 
Lordships of the Full Bench in paragraph 
5 of the report. That is why Mr. Bose at 
one time of his argument submitted that 
he was not relying on paragraph 5 of the 
report, but paragraph 5 of the report lays 
down what I have already observed. Here 
the learned Magistrate who is presumed 
to have the common knowledge of human 
affairs and of the world considered matar 
dal a food gram, and therefore, held that 
the analyst ought to have tested the 
sample of matar dal according to the 
standard laid down in the rules, being no. 

A 18.06 standard in the rules made under 
the Prevention of Food Adulteration Act, 
1954 and that such test having had not 
been made by the analyst, matar dal, a 
food grain, could not be held to be adul- 
terated since there was no evidence of 
the analyst that he carried out the test 
laid down by the standard A 18 06 (i J 
and (ff) Mr. Bose submitted, for the ap- 
pellant that the learned Magistrate’s find- 
ing that matar dal was a "food grain ^ 
was not only based on no evidence but 
was inherently unacceptable since matar 
dal was "pulse” and that the standard of 
test regarding pulse had been made by 
the analyst and that no exception to the 
analyst’s test regarding pulse could J k 
taken by the accused Mr. Bose submitted 
drawing my attention to the meaning of 
the word "grain” in Oxford Dictionary 



Dist Collector (R Nayar J) 1970 Cn L J 
1970 CRI L J 344 (Yol 76, C N 77) = 


844 C V M Mannadiar v 

that gram means a full grain, but here 
the question is whether pulse Is a 
* food grain If unbroken pulse is pulse 
then a brol en pulse grain is also pulse 
If a broken pulse is pulse then a broken 
pulse being an article of food is a food 
grain. Food gram ia a generic 

term and pulse is a species of such 
"food gram The analyst was to 
have carried two tests following 

two standards standard for testing pulse 
and s'ardard for testing food grain If 
he would have done so there could have 
no room for taking any exception. But in 
my view pulse as a broken matar dal 
falls within the generic expression 'food 
grain Therefore the additional test as 
under A 18 06(0 and (u) should have been 
earned out by the analyst This having 
not been done the learned Magistrate was 
justified in holding that the prosecution 
failed to establish its case beyond reason 
able doubt against the opposite parties 

6 Mr Bose submitted that It was not 
the case in the defence of the accused 
that matar dal was a food gram, and 
therefore the learned Magistrate was not 
justified to hold that matar dal was a 
food gram I am sorry I cannot accept 
the rationality of this argument The ac 
cused is to plead nothing in defence If 
the materials on the record justify a 
finding in favour of the accused no mat- 
ter whether the accused made a defence 
of a specified type or not the court would 
be justified in finding the accused not 
guilty even though he did not take speci- 
fic ground of defence at the trial. The 
learned Magistrate as I have already ob- 
served had not considered other evidence 
So Mr Bose wanted me to go through the 
entire evidence and to come to a finding 
that the learned Magistrate was wrong 
In acquitting the accused respondent The 
moot question is whether matar dal is a 
"food grain The learned Magistrate 
found that it is a food grain ’ and I find 
that it is a * food grain and because it 
Is a food grain, the analyst ought to 
have earned out the tests as under 
A.18 06(i) (u) of the rules He having had 
not done so and the prosecution in the 
petition of complaint relied only on the 
analysts report so there could be no 
room for doubt that the prosecution fail 
ed to establish its own case on the mate- 
rials appearing m the analysts report 
beyond reasonable doubt Accordingly I 
find that the learned Magistrate rightly 
acquitted the accused respondent of the 
nflences cnarged 

7 The appeal is accordingl> dismissed 
and the order of acquittal passed by the 
learned Magistrate is upheld. I should 
observe that the learned Magistrate had 
no jurisdiction to entertain the petition 
ml complaint 
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P T RAMAN NAYAR 
AND M MADHAVAN NAIR JJ 
C V Madhava Mannadiar Petitioner v 
District Collector and Addl District Magis- 
trate Palghat and others Respondents 
O P No 4024 of 1968 D / 31 10 1968 
Public Safety — Preventive Detention 
Act (1950) S 3 (2) (b) — Expression 
specially empowered ’ under — Meaning 
of — State Government can specially em- 
power not only particular individual Ad 
ditional District Magistrate but also entire 
class of such Magistrates under the sec- 
tion — Criminal P C (1898) S 39 — ■ 
Madras General Clauses Act (1 of 1891), 
S 15 AIR 1951 Mad 1159 &, AIR 193G 
Sau 73 Dissented from 
The words * specially empowered ' in a 
statute do not necessanlj imply a special 
selection of a particular person for the 
conferment of the power Special em* 
pov erment with reference to a particular 
power can be of a class of persons AIR 
191a Mad 1159 and AIR 1956 Sau. 37 Dis- 
sented from (Case law discussed ) 

(Paras 9 10> 

The v ords specially empowered ' in 
S 3 (2) (b) mean specially empowered 
w th reference to the power conferred and 
this is emphasized by the words in this 
behalf that follow The legislative in 
tent is clear Ordinarily the power is to 
be exercised by District Magistrate (or 
by the officers mentioned in clauses (c) 
and (d) of the sub-section) but Additional 
District Magistrates also can be trusted 
with the power and if the exigencies of 
the situation demand that the State Gov- 
ernment may specially empower Addi- 
tional District Magistrates (all or any as 
i chooses) to exercise the power And 
this of course it might do (since the 
v ord specially referring as it does to 
tf'e power rather than to the person em- 
powered cannot in the least be regard- 
ed as express provision to the contrary 
within the meaning of section 15 of the 
General Clauses Act) either by name or 
by virtue of office The power has to be 
specially conferred on Additional District 
Magistrate if they are to exercise it — it 
is not one of their ordinary powers — 
and once it is so conferred, whether on 
particular individual Additional District 
Magistrate or on all Additional District 
Magistrates as a class they v ould all be 
specially empowered in tnis behalf 
within the meaning of the section. 

(Para 6) 

It is misleading to go to S 39 of the 
Criminal P C for the purpose of ascer 
taming whether a special empowerment 
implies the selection of a particular spe- 
cified person for the conferment of the 


Appeal dismissed 
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power. That would depend on what the 
statute concerned requires, in other 
words, on what expressions like, "special- 
ly empowered” mean in the context in 
which they are used, although, where the 
expression is followed by expressions 
like, "in this behalf” that would be a clear 
indication that it is the purpose and not 
the person that has to be special Even 
what S 39, says is that a special em- 
powerment in other words, the confer- 
ment of the special powers can be on per- 
sons specially by name or m virtue of 
their office or on classes of officials gene- 
rally by their official titles. 

(Para 7) 

Cases Referred: Chronological Paras 


(1967) AIR 1967 SC 1532 (V 54) = 

1967 Cn LJ 1396, S. L Choithram 
Parasram v. State of Gujarat 9 

(1963) 1963 (2) Cri LJ 226 = 40 Mys 
LJ 930, State of Mysore v. Kash- 
ambi 10 

(1956j AIR 1956 Sau 73 (V 43) = 

1956 Cri LJ 1231, Polubha v. 

Tapu Ruda 10 

(1953) AIR 1953 Assam 35 (V 40) = 

1953 Cn LJ 395 (FB), State v. 
Judhabir 10 

(1953) AIR 1953 Trav-Co 402 (V40) = 

1953 Cri LJ 1613, K N. Vijayan 
v. State 10 

(1948j AIR 1948 Bom 156 (V 35) = 

49 Cri LJ 165, Emperor v Savala- 
ram 9 

(1933) AIR 1933 All 676 (V 20) = 

35 Cn LJ 218, Sunder Lai v. 
Emperor 10 

(1915) AIR 1915 Mad 1159 (V 2) = 

16 Cri LJ 268, Md Kasim v 
Emperor 10 


K Chandrasekharan and T Chandra- 
sekhara Menon, for Petitioner, Advocate 
General, for Respondents 
RAMAN NAYAR, J.: The point that 
falls to be determined in this application 
for a writ of habeas corpus _ questioning 
the detention of the petitioner under 
Section 3, sub-section (1) (a) (iii), of the 
Preventive Detention Act, 1950 (the Act, 
for short) is whether the 1st respondent, 
described as the District Collector and 
Additional District Magistrate, Palghat 
who ordered the detention (by means of 
Ext P-l dated 30-9-1968) had the autho- 
rity to do so For the rest, the ground 
for the detention as disclosed by the 
memorandum, Ext P-2, of the same date, 
duly served on the petitioner as required 
by S 7 of the Act, namely ,_ that the peti- 
tioner was habitually engaging himself in 
the unlawful transport of paddy from the 
district of Palghat to the adjoining areas o.. 
the Madras State, and that he was thus 
hindering the procurement of paddy m 
the district the purpose of equitable 
distribution under the scheme of ration- 
bag thereby prejudicing the maintenance 


of supplies essential to the community, 
is obviously a good and sufficient ground 
for the detention If the petitioner’s- 
grievance is that he has not been furnish- 
ed with sufficient particulars to enable 
him to make his defence, then he should 
ask for further particulars And, if his 
grievance is that there are no materials 
justifying the conclusion on which the 
ground is based, then he should urge that 
before the Advisory Board constituted 
under Section 8 of the Act by means of 
a representation made under Section 7* 
not before us 


2. Ext. P-l was made by Shn G. 
Gopalaknshna Pillai, the District Collec- 
tor of Palghat, in his capacity as Addi- 
tional District Magistrate, Palghat That, 
in June 1967, Shn G Gopalaknshna 
Pillai was duly appointed by the State 
Government under section 12 of the Cri- 
minal Procedure Code to be a Magistrate 
of the first class in the distnet of Pal- 
ghat, and, under section 10 (2), to be- 
Additional District Magistrate of the dis- 
tnct with all the powers of a District 
Magistrate is not disputed What is dis- 
puted is that he has been "specially em- 
powered” within the meaning of clause 
(b) of sub-section (2) of section 3 of the 

3. On the 21st October 1967, the State 
Government made the following order 
which was notified in a Gazette Extra- 
ordinary of the same date* 

"Under clause (b) of sub-section (2) of 
S 3 of the Preventive Detention Act, 1950 
(Central Act 4 of 1950). the Government 
of Kerala hereby specially empower the 
Additional District Magistrates in the 
State (District Collectors) to exercise the 
powers under sub-clauses (li) and (m) of 
clause (a) of sub-section (1) of the saio 


section.” 

We are told that all District Collectors in 
the State as also their personal Assistants- 
have been appointed Additional District- 
Magistrates under section 10 of the Code, 
and that the meaning of the above noti- 
fication is that such of these Additional 
District Magistrates as are District Collec- 
tors (but not the rest) are specially em- 
powered to exercise the power under sub- 
clauses (u) and (lii) of clause (a) of sub- 
section (1) of section 3 of the Act That 
that is the meaning of the notification 
(although, perhaps, it could have been 
more artistically expressed) admits or 
little doubt, but it is contended that the 
words "specially empower” notwithstand- 
ing this is m truth a general empower- 
ment of all Additional District Magis- 
trates who are District Collectors and not 
the special empowerment required oy 
clause (b) of sub-section (2) of section c 

4. This sub-section runs as follows 

Anv of the following officers.. 


namely. 
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fa) district magistrates 

(b) additional district magistrates spe- 
c all/ empowered in this behalf by the 
State Government 

(c) the Commissioner of Police for 
Bombay Calcutta Madras or Hyderabad 

(d) Collectors in the territories which 
.immediately before the 1st November 
1956 \ ere comprised in the State of 
Iljd p rabad 

may if satisfied as provided in sub-clauses 
(u) and fm) of clause fa) of subsection 
(1) exercise the power conferred by the 
said sub-section ’ 

"The question as we have already indicat- 
ed is \ hether in view of the notification 
of the 21st October 1967 Shn G Gopala 
krishna Pillai who is undisputedly an 
.Additional Diotnct Magistrate and a Di« 
tnct Collector can be regarded as having 
b^t-n specially empowered in this be- 
half within the meaning of clause (b) of 
the sub-section. 

5 We think he can. The word ‘spe 
ciallv m the clause in question qualifies 
-the word empowered and doubtless 
the expression specially empowered 
qualifies the expression additional dis- 
-tnct magistrates But it does not neccs 
sanly follov that a particular Additional 
District Magistrate must be specified 
(either by namn or by office^ m order 
that there might be a special empower 
■irent That will depend on whether in 
the context 'specially empowered means 
<mpo ered with specific reference to the 
Particular magistrate on whom the power 
is Lonferred (which would involve the 
selection of a particular magistrate from 
among the class of magistrates mention 
ed) or empowered with specific refer- 
ence to the power that 13 conferred 
namflv so far as \ e are here concerned 
the power under sub-clau.e (m) of clause 
(a) of the sub section If it is the latter 
the notification of the 21st October 1967 
-TTiiist pass muster as a special empower- 
ment within the meaning of the sub-sec 
tiv-n if it is the former it cannot 

6 We consider that in the context 
t the wo’-ds specially empowered nvans 

specially empo\ ered with reference to the 
Power conferred and this we think is em 
phasized by the words m this behalf* 
that follow The legislative intent seems 
to be clear Ordinarily the power is to 
be exercised by District Magistrates (or by 
tl e officers mentioned m clauses (c) and 
(d) of the sub-section) but Additional 
Dis*n~t Magistrate also can be trusted 
vith the po\ er and if the exigencies of 
the situation demand that the State Gov 
e-nmen* mav specially empower Addi 
tional District Magistrates (all or any as 
it chooses) to exerase the power And 
this of course it might do (since the 
, word special!} referring as it does to 
l the pov er rather than to the per.on em- 
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powered cannot In the least be regard- 
ed as express provision to the contrary 
v ithin the meaning of Section 15 of the 
General Clauses Act) either by name or 
by virtue of office The power has to be 
specially conferred on Additional District 
Magistrates if they are to exercise it — 
it is not one of their ordinary powers — 
and once it is so conferred whether on 
particular individual Additional District 
Magistrate or on all Additional District 
Magistrates as a class — additional dis- 
trict magistrates specially empowered 
not an additional district magistrate 
specially empowered* is what the section 
says — they would all be ' speaallv em- 
powered in this behalf within the mean- 
ing of the section. 

7 With great respect we think it mis- 
leading to go as some decisions have 
done to section 39 ol the Criminal Pro 
cedure Code for the purpose of ascertam 
ing whether a speaal empowerment 
implies the selection of a particular spe- 
cified person for the conferment of the 
pover That would depend on what the 
statute concerned requires in other 
words on what expressions like 'special- 
ly empowered mean in the context in 
v hich they are used although as we 
have already indicated where the expres 
sion is followed by expressions like * in 
this behalf that would be a clear indica- 
tion that it is the purpose and not the 
person that has to be speaal What sec 
tion 39 of the Code does is to prescribe 
the mode of conferring powers there 
under Such powers it says may be con 
ferred on persons specially by name or in 
virtue of their office or on classes of 
officials generally by their offiaal titles 
With reference to the persons empower- 
ed an empowerment by name or in vir- 
tue of office v ould be a special empower 
ment (the reference by office being as 
good a speafication of the person em- 
powered as a reference by name) v hile 
an empowerment of classes of officials 
by their official titles would be a gene 
ral empowerment But this does not help 
us to find out whether a particular sta 
tute uses the v ords * specially empower- 
ed with reference to the persons on 
whom the power is to be conferred or 
with reference to the power to be con 
ferred Indeed it seems to us that the 
Code itself uses the words speaally em- 
powered in this behalf as synonymous 
with, empov ered in this behalf both 
meaning that there must be an empower- 
ment with specific reference to the power 
conferred — compare sections 103 HO 
144 164 167 136 190 260 and 562 on the 
one hand with sections 143 174 206 407 
43a and 524 on the other The former 
set of sections it would appear no more 
require the speafication of the particular 
person on whom the power is conferred 
than the latter Section 39 it seems to 
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us, clearly shows that a special empower- 
ment within the meaning of the former 
set of sections, in other words, the con- 
ferment of the special powers under these 
sections, can be on persons specially by 
name or in virtue of their office or on 
classes of officials generally by their offi- 
cial titles 


8. Powers may be conferred general- 
ly on a particular person. For example, 
there can be an empowerment by which 
■a narticular named District Magistrate is 
given all the powers that can under any 
law be conferred on a District Magistrate. 
That would be a special empowerment so 
far as the person is concerned but a gene- 
ral empowerment so far as the powers 
conferred are concerned Or, a particu- 
lar power conferrable on District Magis- 
trates That would be a general em- 
irates may be given to all District Magis- 
Powerment so far as the person on whom 
"the power is conferred is concerned, but 
■a special empowerment so far as the 
power conferred is concerned. Or again, 
a particular power may be conferred on 
a particular named District Magistrate. 
That would be a special conferment both 
with regard to the person and with 
regard to the power conferred . Whether 
a particular conferment satisfies the 
requirements of the statute concerned will 
■depend entirely on what the statute 
requires It may require a special confer- 
ment both with regard to the power and 
the person, or it might require it only 
with regard to the person; or only with 
regard to the power. In the case on hand 
we consider that what the statute requires 
is a special conferment of the. power in 
■question and that that requirement is 
satisfied by the notification of the 21st 
October 1967, because it specifically refers 
to the power conferred, namely, the power 
under sub-clauses (n) and (iiil of clause 
(a) of sub-section (1) of Section 3 of the 
Act Had the notification, on the other 
hand, purported to confer on all Addi- 
tional District Magistrates, or even on a 
Particular named Additional District 
Magistrate, all the powers that may under 
any law be conferred on Additional Dis- 
trict Magistrates, that would not he, 
’'specially empowering in this behaii 
within the meaning of clause (b) of suh- 
section (2) of Section 3 of the Act even 
though the chosen Additional District 
Magistrate might be said . to have been 
specially selected, and, in that sense 
specially empowered 


9- That the words, "specially empower- 
ed” do not necessarily imply a special 
selection of a particular person for the 
conferment of the power seems to be 
j clear from the decision of the Supreme 
’Court in S L. Choithram Parasram v. 
State of Gujarat, AIR 1967 SC 153-^ 
There it was held that a notification oi 


the 22nd January, 1955 by the State Gov- 
ernment specially empowering (among 
others} the Deputy Superintendent of 
Police, Porbandar to perform certain 
functions under the Bombay Prevention 
of Gambling Act, 1887 made the person 
holding that, office in June 1964 a "De- 
puty Superintendent of Police specially 
empowered by the State Government in 
this behalf” within the meaning of sec- 
tion 6 (1) ( 1 ) of that Act That means that 
any person occupying the position of De- 
puty Superintendent of Police, Porban- 
dar, irrespective of his individual merits, 
would be a person "specially empowered 
in this behalf” within the meaning of the 
section No such consideration as that 
only specially selected persons, on whom 
the power m question could be safely 
conferred, would be posted as Deputy 
Superintendent of Police, Porbandar was 
as much as urged before their Lordships, 
although such a consideration seems to 
have influenced the decision m Emperor 
v Savalaram, AIR 1948 Bom 156 which, 
their Lordships approved If the em- 
powerment of the Deputy Superintendent 
of Police, Porbandar is a special em- 
powerment satisfying the requirements of 
the statute, then we should think that a 
notification enumerating all the Deputy 
Superintendents of Police in the State 
and empowering all of them to exercise 
the power in question would also be a 
special empowerment within the meaning 
of the statute And, if that be so, why 
should not a notification empowering all 
the Deputy Superintendents of Police m 
the State without enumerating them be 
a sufficient empowerment?. That, how- 
ever was a question that did not arise m 
the case before them, and their Lordships 
expressly refrained fiom expressing anv 
opinion thereon 


10 For the reasons stated above we 
-e in respectful agreement with the view 
iken in Sundar Lai v Emperor AIR 
333 All 676, K N. Vnayan v State, AIR 
353 Trav-Co 402, State v Judhabir.AIK 
isg Assam 35 (FB) and State of Mysore 
’ KatSi. 1963 (2) Cr, LI 2 26 (Mw> 
iat special empowerment with reference 
> a particular power can be of a class 
[ persons although it might, perhaps, be 
lid that some of these cases equate an 
mpowerment of a class of officials : 

■hole by their official titles, which would 
e a general empowerment so lar as uw 
ersons empowered are concerne 
ie meaning of Section 39 of fte Code, 
dth an empowerment of a 
fficio which would be a f pe “ al ect , 

lent And. with equally great respeeP 
,e are unable to subscribe to the view 
aken in Md Kasim v Emperor, MR 1915 
lad 1159 and in Folubha v. Tapu | 
JR 1956 Sau 73 that it can only be o 
[articular specified persons 
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11 It is pointed out with reference to 
numerous notifications under the Code 
and under various special and local laws 
that the invariable practice in this State 
has been to effect a special empowerment 
with specific reference by name to the 
person empowered and that the instant 
unification is the only exception. But 
tnat that has been the practice does not 
mean that that is essential under the law 
although we might observe that that is 
doubtless the «afer and therefore the 
wiser course Why the State Govern- 
ment should have thought fit to depart 
from this safer 2 nd wiser course in this 
particular instance — and that in a 
matter of such importance — we do not 
know Unless it be that the submission 
by the learned Advocate General that 
having now given thought to the matter 
the Government has issued revised noti- 
fications specially empowering by nam** 
all Additional District Magistrates who 
are District Collectors furnishes a clue 

12 As we have already said the sta- 
tute docs not require an Additional Dis 
tnct Magistrate to be specially selecteJ 
for the conferment of the power It seems 
to proceed on the basis that Additional 
District Mogistrates also may be entrust- 
ed with the pov er but that ordinarily it 
should not be necessary to do so Ordi 
nanlv it hould be sufficient if the Dis 
tnct Magistrates are given the power 
But if having regard to the prevailing 
conditions the State Government thinks 
that necessary Additional District Magis- 
trates also may be given the power the 
Power b-ing specially conferred on them. 
If this implies a selection apart from the 
selection -necessarily involved in appoint 
Iftg a person to hold the office of Addi- 
tional Di'tnct Magistrate by itself a res 
pcnsiole office then we should think that 
even that is satisfied in this case For 
It is not all Additional District Magistrates 
that have been specially empowered 
Only such of them as hold the very res- 
ponsible portion of District Collector have 
been empowered And if the State Gov 
eminent thinks that all persons selected 
by them for the very responsible posi 
tion of District Collectors can be safely 
entrusted with the power in question 
can it be blamed 7 Has there not been a 
selection of the particular Additional Dis- 
trict Magistrates on whom the power is 
to be conferred 7 

12 In this connection we may point 
out that the statute was enacted before 
the separation of the judiciary from the 
execu ive v hen. throughout the country 
District Collectors (Deputy Commissioners 
is thev are called in some States} were 
also District Magistrates while Additional 
Distri t Magistrates v ere officers subor 
drnate in rank to the Dzstrict Collectors 
But the District Collectors of this State 


are officers of the same rank as the Dis- 
trict Magistrates referred to in clause (a) 
of sub section (2) of section 3 of the Act 
— their Personal Assistants would be of 
the rank of the Additional District Magis- 
trates referred to in clause (b) They are 
certainly not inferior in rank to the Col 
lectors of the territories comprised in the 
former State of Hyderabad on whom 
clause (b) of sub-section (2) of section 3 
of the Act directly confers the power in 
question 

14 In the result we dismiss this peti- 
tion but make no order as to costs 

Petition dismissed. 
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AIR 1970 PATNA 89 ( V 57 C 10) 

B D SINGH J 

Hajari Shah and others Petitioners v 
Ramasis Thakur and others Opposite 
Parties 

Criminal Fevn No 382 of 1968 D / 
25 11-1968 against order of Sub DivnL 
Magistrate Sitamarhi D/ 13 9 1967 

(A) Limitation Act (1DC3) Art 131 — 
Revision against order of Magistrate — 
Party filing revision application before 
Sessions Judge in spite of established rule 
of filing revision direct to High Court — 
Party alleging that they followed that 
procedure under wrong legal advice — 
Condonation of delay — Held that since 
substantial question of law was involved 
in the case the delay would be condoned 

(Para 2) 

(B) Criminal P C (18D8) Section 350 
— Judgment written by predecessor — 
Succeeding Magistrate cannot sign and 
deliver judgment 

Under Section 350 after its amendment 
a Magistrate may act upon the evidence 
already recorded by his predecessor but 
that is also his option If he *o like3 he 
may order a de novo enquiry and he may 
take fresh evidence But It does not em 
power him to sign the judgment written 
by his predecessor and to deliver the 
same Even if he chooses to rely on the 
evidence recorded by his predecessor he 
will have to write his own judgment and 
then he will have to sign and deliver it 
in accordance with law Thus an order 
passed by the S D O directing the suc- 
ceeding Magistrate to sign date and de 
liver the judgment written out bv his 
predecessor is contrarv to the provisions 
of law AIR 1948 Pat 414 Foil (Para 9> 
Cases Referred Chronological Paras 
(1948) AIR 1948 Pat 414 (V 3o) = 

49 Cn LJ 704 Jagamath Singh 

v Francis Fhana 9 It 
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a Shafi v. B Thakur (B. D. Singh J.) 


Mrs. D. Lall, Eameshwar Choudhary 
and Mathura Nath Rai, for Petitioners; 
L. M. Sharma, Bhupendra Narayan Sinha 
and Brajeshwar Fd. Sinha, for Opposite 
Parties 

ORDER: — This revision was filed by 
Hajari Shafi and 112 others They were 
first party in the court below under Sec- 
tion 145 of Criminal Procedure Code. It 
has been filed against the order dated 
13th of September, 1967 of the Sub-divr- 
sional Officer. Sitamarhi. directing Sri 
Jaideo Das. Magistrate, 1st class, to sign, 
date and deliver the judgment alreadv 
written by Sri Balram Singh, the pre 
decessor in office who heard the case 
because he was transferred to some other 
place 

2. Before I take up the consideration 
of this revision it will be necessary to 
dispose of the application of the peti- 
tioners dated 7-3-1968 in which they have 
prayed for condonation of delay in filing 
the revision before this Court According 
to provisions under Article 131 of the 
Limitation Act, 1963, the period for fil- 
ing revision against the order is 90 days 
whereas m the instant case the petitioners 
have filed the petition much beyond the 
period of limitation prescribed. In tne 
past, the practice was that in such cases 
reference petition used to be mea 
before Sessions Judge and that used 
take long time Therefore now it has 
been decided by a Bench of this Court 
that instead of going to Sessions Judge, 
in order to save time revision should oe 
filed direct to this Court In spite of that 
the petitioners in this case filed the app - 
cation before Sessions Judge for reference 
against the impugned order. in tue 
ground for condonation of the delay > 
have alleged that due to wrong advice 
given by the lawyers they filed the app 
cation before the Sessions Judge, Muzaf- 
fatpur. There are some decisions of tms 
Court which do not favour condonation oi 
delay in such cases, as sufficient opp - 
tunitles now have been given to the _me - 
bers of the public to know about limit - 
ition prescribed by the said Act But 
this case since a substantial question ol 
law is involved I feel inclined to condone 
the delay and to hear the application on 
merits and I order accordingly. 

3. It appears that in 1963 a Pro ced- 
ing under S. 144 of the Code of Criminal 
Procedure (hereinafter referred to a 
the Code) was drawn up by the c>u - 
Divisional Officer against both the parses 
due to apprehension of breach of tn 
peace in respect of about 300 bighas 
land in village Birpur of police station 
Sursand in the district of Muzafrarpur. 

4. On 12-12-1963 the said proceeding 
was converted into one under Section lea 
of the Code. On 13 - 9 - 1966 , the conduct of 
the proceeding was ended and f^ m , 
October, 1966 was fixed for final order. 


5. Sri Baliram Singh, who was the 
trying Magistrate, gave various adjourn- 
ments and ultimately* fixed 20-4-1967 for 
delivering the judgment in the said pro- 
ceeding A day earlier that is on 19-4- 
1967, the petitioners filed an application 
before the Sub-Divisional Officer under 
Section 528, Clause (2) of the Code to 
recall the case from the court of Sri 
Baliram Singh and to hear the case on 
merit and to deliver the judgment. 

6 . On the same day 1 e on 19-4-1967 
Sn R. N Tewary, 3rd Officer who was 
acting as Sub-Divisional Officer in the ab- 
sence of the Sub-Divisional Officer recall- 
ed the case and ordered the application 
under Section 528 of the Code to be put 
up before Sub-Divisional Officer for final 
Older. 

7. On 20-4-1967, the petitioners again 
filed a petition before Sri Baliram Singh 
that he should not sign the judgment as 
the record has already been called from 
his file. Sn Baliram Singh, however, made 
a note in the order-sheet that the judg- 
ment of 42 pages has already been written 
by him but he will not deliver the same 
as the record has been called from his 
file. Subsequently Shn Baliram Singh 
was transferred 

8 . On 13-9-1967, the petitioner’s appli- 
cation under Section 528 of the Code 
was heard by the Sub-Divisional Officer 
and he directed Shri Jaideo Das, who 
■succeeded to the office of Sn Baliram 
Singh, to date, sign and deliver the judg- 
ment which was written by Sn Baliram 
Singh, the then trying Magistrate. Against 
this order this revision has been filed. 

9 Mrs Lall. learned counsel appear- 
ing' on behalf of the petitioners has con- 
tended that under Section 350 of the 
Code the succeeding Magistrate cannot 
date, sign and deliver the judgment which 
was written by Sn Baliram Singh, the 
trying Magistrate Section 350 of the Code 
leads as follows-— 

"(1) Whenever any Magistrate, alter 
having heard and recorded the whole or 
any part of the evidence in an .mquur or 
a trial ceases to exercise jurisdiction 
therein' and is succeeded by another 
Magistrate who has and who exercises 
such jurisdiction, the Magistrate so sue 
Ceding may act on the evidence so 
recorded by his predecessor, or parti 
recorded by his predecessor and partly 
recorded by himself. ^ 

She has contended thatafterthe amend- 
ment under Section 3o0 it is .^ u ®^^ce 
Magistrate may act upon the evidence 
Sdy recordld by Msp «5 
that is also, his option. If he so likes a 

may order a de en ^m L 7 t’ does not 1 

may take fresh evi en ^ ^gment wTit- ; 

Sta" and to dekver the! 
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I same Even if he chooses to rely on the 
evidence recorded by his predecessor he 
will have to write his own judgment and 
then he will have to sign and deliver it 
m accordance with law She has further 
contended that the proceeding under Sec 
turn 145 of the Code amounts to inquiry’ 
as defined under Section 4(l)(k) of the 
Code She has drawn my attention also 
to section 145(4) of the Code the relevant 
portion of which reads as follows — 

The Magistrate shall then without 
reference to the merits or the claims of 
a*n of such parties to a nght to possess 
the subject of dispute peruse the state- 
ments documents and affidavits if any 
so put m hear the parties and conclude 
the inquiry as far as may be practicable 
within a period of two months from the 
date of the appearance of the parties 
before him and if possible decide the 
question whether any and which of the 
parties was at the date of the order before 
mentioned m such possession of the said 
subject 

Provided that the Magistrate may if 
he so things fit summon and examine any 
person whose affidavit has been put in 
as to the facts contained therein 

According to her this provision clearly 
duects the Magistrate to peruse the state- 
ments documents and affidavits if any 
hear the parties and then conclude the 
enquiry Even according to this provi 
sion the Magistrate has to hear the parties 
afresh Therefore she has submitted that 
the impugned order passed by the S DO 
direct ng the succeeding Magistrate Shri 
Jaideo Das to sign date and deliver the 
judgment written out by his predecessor 
is contrary to the provisions of law In 
order to fortify her contention she has 
relied on a decision of this Court in Jagar 
nath Singh v Francis Kharia, AIR 1948 
Pat 414 That case also related to a pro- 
ceeding under Sec 145 of the Code In 
that case also Section 350 of the Code 
tame up for consideration Meredith J 
(as he then was) observed in para- 
graph 3 — 

The matter is then postponed 
for one reason or another and the judg- 
ment Is not finally delivered until June — 
nearly six months after the conclusion of 
the hearing — and finally the judgment 
is written by a Magistrate who has heard 
no arguments in the case A Magistrate 
may no doubt act in suitable cases on evi 
dence recorded by his predecessor but I 
fail to understand how he can act upon 
arguments made before his predecessor 
which he has never heard 

10 On the other hand Mr Brajesh- 
war Prasad Sinha appearing on behalf 
of the opposite party has contended that 
the impugned order is valid and legal 
He has urged that an order under Sec- 
tion 145 of the Code is not a judgment 
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and therefore the provisions contained 
under Section 367 of the Code are not ap 
plicable He has further urged that Shn 
B Sinha who had written out the judg- 
ment in the said proceeding has clearly 
written in the order sheet as follows — 
Adesh Aj taiyar hai aur abhilekh ke- 
sath 42 pnsta me adesh sanlangna hai 
ChunH 528 ka adesh patra par abhilei F> 
n anga gaya hai atah anumandal padadhi 
kan ke pas abhilekh bhej de Mai adesh 
nahm sunaunga 

Therefore he has submitted that the 
judgment was readv on that date and al 
though he did not sign the judgment it 
will amount to his judgment and the 
Miccepding Magistrate can sign the same 
and deliver it No prejudice will be 
caused to the petitioners 

11 In my opinion in view of the 
above decision of this Court reported ir> 
Arft 1948 Pat 414 (supra) his contention 
cannot be accepted In mv view the con- 
tentions of learned counsel appearing on 
behalf of the petitioners are well found- 
ed The order of the S D O cannot be 
sustained 

12 In the result I set aside the order 
and allow this application I further 
direct that the proceeding should be dis- 
posed of either by the permanent S D O 
or by Shn Jaideo Das Magistrate as 
soon as possible in accordance with law 

Application allowed. 


1970 CRI L J 350 (Yol 76, C N 79)= 
AIR 1970 TATNA 95 (V 57 C 12) 

R J BAHADUR AND P K BANERJI JJ 
Doman Mahton. Petitioner v Surajdeo 
Pi asad Opposite Party 
Criminal Misc No 501 of 1908 D/ 
6-12-1968 

(A) Evidence Act (1872) Ss 145 155— 
Statement of a witness made in previous 
case — Use of it in subsequent case to 
contradict him or impeach his character — 
Before so using it, the party should bo 
allowed to draw the witness s attention to 
his previous statements (Para3 C 7) 

(B) Criminal Procedure Code (1898) 

S 1C2 — Statements made in an investi- 
gation of a case other than that which re 
suits in a trial in which those statements 
are sought to be used — • Section docs not 
applj (Para 6) 

Dmesh Charan, for Petitioner Narayan 
Singh for Opposite Party 
ORDER — This application is by an 
accused person in a criminal case before 
a Munsif Magistrate Monghyr where the 
que tion arose as to whether the attention 
of a witness could be drawn in cro s 
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examination to the previous statement 
made by him in another case. 

2. The facts are these. At 9 15 A. M , 
on 27-4-1965, the petitioner, who is a 
Low Tension Fuseman of Bihar State 
Electricity Board at Lakhisarai, filed a 
case of assault, at Police Station Lakhi- 
sarai, against the opposite party, who was 
arrested and later on released on bail on 
the same day by the police The said case 
was registered as G. R Case No 668 of 
1965. The opposite party was a Member 
of the Lakhisarai Notified Area Commit- 
tee (hereinafter referred to as 'the Area 
Committee’). The Police examined one 
Jemadar of the Area Committee named 
Kamgovind Prasad After investigation, 
the Police submitted charge sheet, and 
the trial is now pending in the Court of 
the Munsif Magistrate at Monghyr. 

3. It appears that in respect of the 
aoove incident, the opposite party also 
filed a complaint for various offences, 
such as Sections 323, 352, 504, 379 and 
109 of the Penal Code, before the Sub- 
divisional Officer, Monghyr, on 29-4-1965. 
Cogmzance was taken and the trial is 
also proceeding before the said Munsif 
Magistrate at Monghyr, namely, Shri 
Raghuraj Singh, and it is registered as 
Case No. 239C of 1965. 

4. When the trial of the complaint 
case filed by the opposite party, Suraideo 
Prasad, was taken up by the Munsif 
Magistrate, a number of witnesses were 
examined and cross-examined; and when 
Ramgovmd Prasad was examined, and 
was being cross-examined after charge, 
the ci oss-examining lawyer on behalf of 
the petitioner, wanted to draw the atten- 
tion of the witness (P. W. 5) to certain 
statements made by him before the Police 
in the earlier case, namely. No. 668 of 
1965, to contradict his statement given in 
court m the present trial, but the same 
was disallowed by the Court. The learned 
Munsif Magistrate in his order dated 23-1- 
1968, has observed that under Section 162 
of the Code of Criminal Procedure, the 
statement of a witness made before the 
Police could be brought into evidence in 
the same case, and as, no statement of 
this witness had been taken in this case, 
n °r did the Police make investigation in 
this case, the defence lawyer was direct- 
ed not to draw the attention of the wit- 
ness in this case to the statement made 
hy him before the Police in the counter- 
case The present application is directed 
against the said order 

5 We have heard learned Counsel for 
the parties, and the sole question that 
arises for consideration is whether the 
statement of Ramgovind Prasad,, who has 
been examined as prosecution witness No 
6 m this case, which he had made, in the 
course of the investigation in the 
earlier counter-case, could be used, and 
whether he could be confronted with the 


statements then made. Mr. Dmesh Charam 

ST^ SU , PP ° rt , of the Petition, haw- 
urged, that the learned Munsif Magistrate- 
was m error, and has drawn our atten- 
tion to note 12 to Section 162 in Chita- 
ey s Code of Criminal Procedure, 6th> 
Edition volume I, which may be repro- 
duced here.— M 

"At any inquiry or trial in respect 
ot any offence under investigation at the 
time when such statement was made ” 

A is alleged to have murdered X. In 
the course of the investigation bv the- 
Police into the case of murder, B makes, 
a statement to the. Police Officer. Can B’s 
statement be used in a subsequent inquiry 
or trial unconnected with the murder 
case? Before the amendment of 1923 
there was a conflict of opinion on the 
point. some decisions holding that it. 
could not be used and others holding that 
it could be used The section as amend- 
ed m 1923 made it clear that statements- 
made during the course of investigation 
could be used in a subsequent case which 
was not under investigation when the- 
witness made the statement Although, 
this section was again amended in 1955 
the legal position m this regard remains^ 
unchanged because even after the amend- 


ment the wording of the section continues 
lo be the same as under the old section so- 
far as this part of it is concerned ” 

6. There can be no doubt that the pro- 
visions of section 162 of the Code of Cri- 
minal Procedure do not apply to state- , 
ments made in an investigation other • 
than that which results m a trial in which 
those statements are sought to be used . 
The object is obvious, as will appear 
from the provisions of Section 145 of the 
Evidence Act which reads thus - — 

"A witness may be cross-examined as 
to pievious statements made by him in 
writing or reduced into writing, and rele- 
vant to matters in question, without such 
writing being shown to him, or beinsi 
proved; but, if it is intended to contradict 
him by the writing,’ his attention must,. 
befoie the writing can be proved, be- 
called to those parts of it which are to be 
used for the purpose of contradicting' 
him” 


Further, if it is intended to impeach the- 
credit of a witness, as is provided undeir 
Sec 155 of the Evidence Act, then the- 
credit of a witness may be impeached by 
the adverse party, or, with the consent of" 
the Court, by the party who calls him, 
by various ways, one of which is as_pro- 
vided by sub-section (3) of Section 155 of 
the Evidence Act; namely, by proof of 
former statements inconsistent with any 
part of his evidence, which is liable to 
be contradicted Impeaching the credit 
of a witness, either under Section 145 of* 
the Evidence Act (written statements), or, 
under Section 155 thereof (oral siate-j 
ments), can be done by drawing his at- 
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tention to those statements v/hether \vnt 
ten or oral. Further those parts of the 
statement before the Police which are in- 
S to be used in msmnmtoato 
rnntradict the witness must he proveu 
and brought on the record Thts can ord, 
n-mlv be done by the admission of the 
SL that he had roade the statenjent 
or by examination of the Police umcer 

" h ,° Fo C r 0r t d h1se*reasons we are satisfied 
that th° learned Munstl Magistrate was 
m error m not permitting the petitioner 
” draw the attention ol the witness lor 
the ourpose of cross examination, to his 
larbeXenents made before the PoUce 
, hi C h was reduced into writing or submit 
ted by the vatness m writing before the 
Police in the counter case Accordingly 
the order of the learned Munsif MaS ls 

i f{S ed ant 1 «eSLS?.i 

feS ’«?£££ 5 bV“C“7- 

therefore allowed Apptaum allowKl 
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Murder It-! No « of 1063 D/ 8 Miffl 
from order of S ] Rroz-pur D/ 8-7 1963 
(A) Penal Code (1800) Ss 97, 99— Ihglit 
of private detaco — Persons completing 
permanent water course on land of another 
without his consent — They commit cnmi 
oal trespass and mischief — Occupier of land 
has right of private defence of property — 
He need not resort to public, authorities 
The law of private defence does not re- 
quire that a person suddenly called upon to 
face an assault must run away and thus 
protect himself Where an individual citizen 
or his property is faced with a danger and 
immediate aid from the State machinery is 
not readily available the individual citizen is 
•entitled to protect himself and his property 
It is therefore wrong to hold that the 
occupiers of the land on which cnminal tres- 
pass and mischief is committed in their pre- 
sence by constructing a permanent water 
.course on their land without their consent 
were not entitled to the nght of pnvate de- 
fence because they were bound to resort to 
public authorities AIR 1963 SC 612 and 
AIR 1915 Pat 283 and AIR 1959 Pat 22 and 
1961 BLJR 824 Rel on (Paras 16 17 18) 
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(B) Evidence Act (1872), S 5 — Appre- 
ciation of evidence — Interested witnesses 
— Testimony not final 

In a case where injuries have been caused 
on both sides and a precise counter version 
is being pleaded on behalf of the accused, 
it is but natural that the testimony of their 
eye witnesses should be partial to the ver 
sion which they have chosen to give All 
the eye witnesses therefore, come clearly 
within the ambit of the term interested tesb 
mony and their testimony cannot possibly 
be final (Para 19) 

(C) Penal Code (I860) S 103 — Com- 
plainants party armed with deadly weapons 
entering upon land occupied by accused and 
constructing permanent water course on it 
without any nght — Party of accused resist 
mg them — Fight between the parlies re- 
sulting in death of two persons on com- 
plainants side and injuries to persons on 
both sides — Held that accused had nght 
of pnvate defence of property and had not 
exceeded it — Being protected by the nght 
there was no ollcnce committed by them 

(Para 23) 
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Emperor 10 
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M R Mahajan with P S Jain, for Appel 
lants D D Jam for Advocate General, 
Punjab for Respondent 

S S SANDHAWALIA J i The six appel 
lants being the sons and grandsons of Mangla 
Ram were brought to tnal on charges under 
Sections 148 302/149 302/149 307/149 
323/149 aod 323/149 Indian Penal Code, 
before the Court of Session at Ferozepur 
Bnj Lai appellant was charged in a separate 
case under Section 27 of the Arms Act for 
the unlawful use of his licenced gun hut 
both the cases were tried together on the 
appellants request in order to avoid any 
prejudice to them by separate trials By a 
cunous process of reasoning the learned Ses 
sions Judge convicted Het Ram and Ban wart 
Lai appellants only under Section 302 read 
with Section 149, Indian Penal Code for 
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■the murder, of Shiv Lai and Gopi Ram de- 
ceased respectively and sentenced them to 
death but held tire other four appellants 
guilty under Section 326 read with Sec- 
tion 149, Indian Penal Code. He imposed 
a sentence of 4 years' rigorous imprison- 
ment under Section 326 read with S. 149, 
Indian Penal Code, on three counts on Lalu 
Ram, Bnj Lai and Kanslu Ram appellants 
whilst Balram appellant due to his tender 
age and on the finding that he acted under 
the influence of his father was sentenced to 
■one year’s rigorous impnsonment on these 
counts. Separate convictions and sentences 
were also recorded under S. 323/149, Indian 
Penal Code, and Section 14S. All these 
sentences were, however, directed to run 
concurrently. Brij Lai appellant was, how- 
ever, acquitted of the charge under Sec- 
tion 27 of the Arms Act. All the convicts 
appeal and the death sentences of Het Ram 
and Bamvari Lai appellants are also before 
us for confirmation of the same. 

2. The appellants Lalu Ram and Kanshi 
Ram are brothers Bnj Lai and Banwari 
Lai are the sons of Kanshi Ram whilst Het 
Ram and Balram are the sons of Lalu Ram 
Shiv Lai and Gopi Ram deceased, both 
cf whom were killed in the incident, were 
also brothers and the three injured P. Ws 
namely, Balwant Ram Jagdish Lai and Devi 
Lall are sons of Shiv Lai, deceased. The 
motive for the commission of the offence is 
the rather common place one pertaining to 
dhe alignment of an irrigation watercourse 
The two feuding families of the appellants 
and the deceased are not land owners in 
their own right but are tenants of agricultu- 
ral land Kanshi Ram appellant held the 
land of Tek Chand, Lambardar m his cul- 
tivating possession whilst his brother Lalu 
Ram appellant was the tenant of some land 
•owned by Rai Sahib Kundan Lai m village 
Dhaban Kokarian Gopi Ram and Shiv Lai, 
the two deceased brothers had been for long 
W cultivating possession of some other land 
°f Tek Chand, Lambardar Before the con- 
solidation of holdings in the said village 
v 'hich took place approximately two years 
Prior to the occurrence the watercourse irri- 
gating the land of the complainant family 
used to run through the land of R S. Kun- 
dan Lai which was in cultivating possession 
°f the apellants. After the consolidation the 
said watercourse was discontinued ana a 
new watercourse was provided which, how- 
ever, did not satisfactorily command the 
fields of the complainants as it _ ran at a 
lower level Shiv Lai deceased is said to 
have made an application to the Canal De- 
partment and another watercourse was pro- 
vided by the authorities and the same conti- 
nued to he in use for a period of nearly two 
Tears. The prosecution alleges that rek 
Chand the landlord of the complainants 
wanted to evict them from the said land 
and to give that tenancy to the appellants 
tamilv which was not agreed to by the com- 
plainants. It is alleged, however, that in 
1970 Cri.L.J. 23. 


order to harass them and to pressurise them 
for vacating the same, the appellants de- 
molished the watercourse, thus obstructing 
the irrigation of the land of the deceased. 
It is thus the case of the prosecution (which 
is stoutly controverted on behalf of the 
defence) that the matter was reported to the 
Panchayat m which the appellants and the 
complainants’ families were represented and 
it was decided in the said Panchayat that the 
original watercourse as it existed before the 
consolidation of holdings, should be restored 
and be reconstructed by the complainants. 
We have adverted in detail to these matters 
as a plea of pnvate defence of property and 
person has been taken on behalf of the ap- 
pellants and it is thus necessary to have the 
events leading to the incident m a clear pers- 
pective. 

3. The occurrence took place on Diwali 
day that is the 1st of November, 1967, at 
about 3 P. M. Gopi Ram and Shiv Lai de- 
ceased along with Balwant Ram, Jagdish Lai 
and Devi Lai P Ws had on the said day 


gone at about 2 30 P. M. to reconstruct the 
old watercourse and were doing so when 
at about 3 P. M all the six appellants came 
there armed Het Ram and Banwari Lai 
appellants were armed with sailas. Kanslu 
Ram appellant had a kassia, Balram a kul- 
hari, Lalu Ram a dang whilst Bnj Lai appel- 
lant was carrying his licenced gun A chal- 
lenge is said to have been thrown by the 
appellants declaring that they would not al- 
low the complainants to construct the water- 
course and will further eject them 
from the land whereupon the deceas- 
ed and the P Ws suspended the work 
of constructing the watercourse neverthe- 
less Brij Lai appellant is said to have fired 
two shots in succession accompanied by a 
threat that anyone who would withdraw 
from the spot would be shot to death. The 
deceased and the P. Ws out of fear are said 
to have then withdrawn to the path going 
to village Sardarpur which is closeby, but 
the appellants are said to have followed them 
up and opened an attack on them which 
was both sudden and simultaneous. Het 
Ram appellant is said to have struck two fatal 
blows to Shiv Lai with a spear in his chest 
and back whilst Kanslu Ram and Balram also 
inflicted in j unes on lum with their respec- 
tive weapons. Banwan Lai appellant simi- 
larly is said to have struck the fatal spem 
blow to Gopi Ram on his chest and left 
arm-pit whilst Kanshi Ram appellant dealt 
a blow on bis head with his kassia Jagdish 
Lai P W who attempted to intervene with 
a spade, which he was carrying, was also 
assaulted with a spear by Het Ram whilst 
Kanshi Ram appellant hit him with a kassia 
and Balram with a kulhan. Injuries were 
then caused by the appellants with then- 
weapons to the three prosecution witnesses, 
namely. Balwant Ram, Dew Lai and Jagdish 
Lai. out of whom Jagdish Lai and Dew Lai 
who had spades retaliated with them weap- 
ons against Bnj Lai and Lau Ram appel- 
late. Shiv Lai and Gopi Ram died at the 
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spot and thereafter the appellants are said 
to have withdrawn from the place ot oc- 
currence with their respective weapons to 
wards their homesteads which are not very 
distant from there After the incident Bal 
want Ram accompanied by Sohan Lai was 
proceeding to the police station when he 
met Sub-Inspector Iqbal Singh at the Bus 
Stand Dotananwah and made a statement 
Exhibit P 17 which forms the basis of the 
first information report recorded at police 
station Abohar regarding the incident The 
Investigating Officer forthwith reached the 
spot aod collected the bloodstained earth 
therefrom prepared the relevant inquest re- 
ports as well as the ite plan and complet 
ed the other details of the investigation 
thereat 

4 On the 9th of November, 1987 Head 
Constable Ram Bbagwan had interrogated 
Het Ram Banwan Lai Balram and kanshi 
Ram appellants and in pursuance of their 
respective disclosure statements they led to 
the recovery of the respective bloodstained 
weapons said to have been wielded by them 
at die time of the commission of the off 
ence and these two spears a kulhan and a 
kassia were subsequently found on chemical 
analysis to be stained with human blood and 
the earth collected from the spot was also simi 
larly found to have the presence of blood 
of human origin The licenced gun of Bnj 
Lai was also taken into possession vide memo 
Exhibit P 33 There was however no re 
covery of the dang said to have been weild 
ed by Lalu Ram appellant 

5 Dr H C Ohn performed the autopsy 
on the dead body of Oopi Ram on the 2nd 
November 1967 at 2 30 P M and found 
five injuries 0 n his person of which two 
were stab wounds and the other three were 
incised wounds Death was opined to be 
the result of injury No 1 which had ruptur- 
ed the heart and conseauent shock, and 
haemorrhage therefrom The time that elap- 
sed between death and injury was opined 
to be immechate and between death and 
post mortem about one day 

If Lady 0r Adrasfi f athmi on the 2nd 
of November 1967, at 3 P M had conduct 
ed the postmortem on the deid body of 
Shiv Lai deceased and found three incised 
wounds and a stab wound on its person On 
internal examination the costal cartilage and 
the pleurae was found cut and similarly 
the left lung was perforated and the left 
vertncle of the heart was also cut The 
wounds in the heart were communicating 
with each other Death was opined to be 
the result of the stab wound being injury 
No 4 which was sufficient to cause death 
>n the ordinary course of nature The pro 
bablc time between injury and death was 
immediate and between death and post 
mortem abou one day This witness in 
cross examination stated that under injury 
No 4 the wound on the back was the 
wound of entry of the spear and the wound 
in the chest on the front is the wound of 


exit of the spear and both these injuries wero 
the result of the same blow 

7 On the 1st of November 1967, at 
5 30 P M Dr H C Ohn had examined 
Jagdish Lai son of Shiv Lai and found 9- 
injuries on his person of which injunes Nos 
I. 8 and 9 were opined to be the result of 
blunt weapon whilst others were inflicted 
with a sharpedged weapon On the 2nd of 
November 1987 Dr H C Ohn had also- 
examined Dev Raj son of Shiv Lai (subse- 
quently mentioned as Devi Lai son of Shiv 
Lai in the prosecution evidence) and found 
one reddish contusion and one abrasion on 
his person On the 3rd of November 1967, 
at 6 45 P M Dr Mrs Shahuntala Biwa had 
examined Balwant Ram son of Shiv Lai 
and found one contusion 3 x 2” on the mid 
die and outer part of the left thigh and it 
was opined to ue the result of a blunt wea 
pon and its duration was about three days 
The above medical testimony brings on re- 
cord the injuries suffered by the two decea 
sed persons and the three prosecution wit- 
nesses in the case On the side of the ap- 
pellants Lai Chand was seriously injured 
and was medico legally examined b> Dr 
II C Ohn on the 1st of November 1967 
at 8 50 P M He was accompanied by his. 
brother Kanshi Ram appellant and the fol- 
lowing injuries were found on his person 

1 Incised wound 3 x 'a bone d»ep on 
the left side of top of head running from 
side to side 6" above the left ear cutting: 
the underlying bone He was semiconsci 
otis Pupils were sluggish He was vomit- 
ing Substance resembling grey matter of 
the brain was flowing The mjuiy was blood 
covered and shirt was profusely blood cov- 
ered 

2 Incised wound VS x V*" skin deep on. 

the front of top of head in the middle 2" 
from the hair margin ^ 

Injury No 1 was grievous and the duration 
of the two injuries was mentioned withm 12 
hours The injured had developed aphasia 
(loss of speech) as a result of head mjuiy and 1 
was not lit to be moved In cross examina 
lino at was .further pruned that the jiuivy dd 
the head of Lai Chand could ho 
caused with a weapon like gandasa 
and the said injury was dangerous- 

to life as the brain matter was also flow 
fng out of the wound Apart from aphasia 
it also caused a weakness of one side of the 
body The other appellant Bnj Lai who 
was injured was examined on the 8th of 
November 1967 at 6 45 P M by Dr S 
Sami and a granulating wound 5 cm x I cm x 
1/6 cm on the back of left chest 8 cm 
above the lower nb margin was found on 
his person The duration was opined to bo ^ 
7 to 10 days but m view of the time that 
had elapsed the kind of weapon used for 
the infliction of the injury could not be do* 
termined It was in cross examination whei» 
this witness opined that m case the injury 
would have been an incised wound it cool® 
have been caused by a sharpedged weapo® 
like gandasi 
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8. The eye-witness account in the present 
case rests solely on the evidence of the three 
brothers P. W. 5 Bahvant Ram, P. W. 6 
Jagdish Lai and P. W. 12 Devi Lai being 
the sons of the deceased Shiv Lai. P. W. 
13 Sohan Lai and P. W. 15 Kanshi Ram 
who are real brothers have deposed regard- 
ing the lodging of the first information re- 
port by Bahvant Ram and the recoveries at 
the instance of some of the appellants res- 
pectively P. W 17 Iqbal Singh S. H. O. 
and P. W. 18 Ram Bhagwan, Head Const- 
able, are the two Investigating Officers. One 
Court witness Madan Lai, Canal Patwari, 
was examined. He w r as a prosecution wit- 
ness but the Public Prosecutor did not wish 
to examine him and he was examined as a 
Court witness on the request of the defence 
under Section 540 of the Criminal Proce- 
dure Code. 

9. In their statements under Section 342, 
Criminal Procedure Code, three of the ap- 
pellants, namely, Kanshi Ram, Banwari Lai 
and Balram pleaded false implication and 
denied their presence at the spot. Kanshi 
Ram appellant further pleaded that he w r as 
nearly blind and being in his seventies was 
too old to have participated in the fight. A 
positive version, however, has been set up 
by Het Ram, Lalu and Bnj Lai appellants. 
This appears in the reply of Het Ram ap- 
pellant in the commitment Court in the fol- 
lowing terms: 

‘It is incorrect. My father had gone alone 
to protest to Shiv Lai and Gopi Ram against 
digging of the khal by taking copy of an 
order, which he had already obtained. The 
opposite party started shouting at Lalu Ram 
and abused him. Shiv Lai and Gopi Ram 
were armed with gandasis and apprehending 
an attack on him, I rushed to rescue him 
with a sada. By the time, I arrived, Gopi 
Ram dealt a blow on Lalu Ram’s head. I 
dealt him a blow in order to save my father. 
Then Shiv Lai aimed another blow on his 
head which brought him reeling to the 
ground. I consequently struck him also 
with my saila and just as I and Brij Lai 
were trying to attend on Lalu Ram, Gopi 
Ram dealt a gandasi blow on the back of 
Bnj Lai and so I dealt a blow at Gopi Ram ” 
This plea was reiterated by Lalu appellant 
who further added that the complainants 
were communists and had been advised to 
dig the watercourse by force Brij Lai appel- 
lant whilst admitting his presence at the 
spot denied the fact that he had gone there 
armed with a gun and suggested the prose- 
cution story to be implausible as he would 
have used the gun against the complainants 
if he was so armed. No defence evidence 
was, however, adduced in support of the 
pleas taken on behalf of the appellants. 

10. In view of the above plea taken up 
-on behalf of the appellants, three _ crucial 
questions arise for determination in the 
present case. First!}’, whether the com- 
plainants had any legal justification for dig- 
ging and constructing a watercourse through 
the lands in the cultivating possession of the 
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appellants.' Secondly, if the act of the com- 
plainants was not so justified, would the 
appellants have a right of private defence 
against it. Thirdly, the. subsidiaiy question 
arises whether the injuries were inflicted on 
the land of the appellants or upon the 
adjoining path leading to village Sardarpur. 

, • Ere we go to the. area of controversy 

betwixt the parties if deserves notice that 
certain facts are admitted or stand conclu- 
sively proved on the record. Of these it is 
apparent that prior to the consolidation of 
holdings in the village, which took place 
nearly two years before the present incident, 
a watercourse existed through the lands of 
the appellants which had served the lands of 
tiie complainants for irrigation. After the 
consolidation this watercourse was admitted- 
ly discontinued and became non-existent and 
m its place a new watercourse considerably 
to the south passing through the land o'f 
Bogha Ram was constructed and remained 
flowing for nearly two years. Apart from 
the faint suggestion that is now made that 
the landlord of the complainants wanted to 
evict them and substitute the appellants in 
their place, there exists no hostmty or any 
serious enmity or any cause for hostility be- 
tween the party of the complainants and the 
appellants. 

12. It is in the light of the above facts 
that the prosecution evidence regarding the 
justification of the complainants for buSdmg 
a watercourse m the lands of the appellants 
has first to be appraised At the very out- 
set it is noticeable that the present prosecu- 
tion suggestion that Tek Chand landlord of 
the complainants wanted to evict them and 
give the lands to the appellants does not 
find specific mention m the first information 
report and is not stated to be the motivating 
cause of any hostility. On this aspect, apart 
from the bald statement of Bahvant Ram 
P W, there is not a hint of any evidence 
regarding the same. Even his own bro- 
thers, Jagdish Lai and Deri Lai, are bliss- 
fully unaware of any such fact. Almost 
similarly there exists no credible evidence 
that the existing watercourse serving the 
lands of the complainants was ever demoli- 
shed by the appellants Neither the date, 
time, nor the person in whose presence it was 
so done has been remotely suggested in 
the prosecution evidence. As a matter of 
fact, far from there being a corroborative 
evidence on this score, the evidence of CW I 
Madan Lai, the Canal Patwari of the Circle 
Dhaban Kokanan, who is an official witness 
and had deposed from the record, is clear- 
ly contrary to this aspect of the prosecution 
case This witness had deposed that the 
watercourse prepared subsequent to conso- 
lidation of holdings was still in existence and 
had never been demolished. Nor has the 
prosecution brought any evidence regarding 
its allegation that such demolition was 
brought before a Pancha}nt and a 
resolution regarding the reconstruction 
of the watercourse through the lands 
of the appellants was passed. Bahvant 
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Ram P W stated that Som Ram Dhan 
kal Ram Sohan Lai and Kanshi Ram apart 
from others, were the persons who had con 
sbtuted the said Pancha) at Suransmgly, 
none of these persons or any other has come 
forward to support such a version Nor any 
documentary record or any other evidence 
apart from the statement of Balwant Ram 
P W appears in this context There is 
not the faintest suggestion regarding this 
Pancha) at in the first information report and 
the maker of this statement Balwant Ram 
has been falsified by confrontations therein 
m cross examination A further weakening 
of tins version arises from the fact that Devi 
Lai a brother of Balwant Ram PW, shifted 
considerably from the stand taken by the for 
mer regarding the demolition and the report 
ing to the Panchajat Devi Lai PW made 
no mention of any demolition or the report 
ing thereof or the constitution of a Pancha 
Jat on this score He rather attempted to 
build an altogether new case on the basis 
that the appeuants had themselves agreed 
that a watercourse he constructed through 
their lands Apart from the evidence tne 
probability is also wholly against the prose- 
cution story in this regard It appears utterly 
unreasonable and unexplained that whilst in 
the forenoon the appellants had willingly 
agreed, to the construction of a watercourse 
through their lands but b> the afternoon 
they had become almost murderously hostile 
to any such act It is thus that, an overall 
consideration of this aspect of the prosecu 
tion case leases one in no manner of doubt 
that this is a belated and puenle attempt on 
the part of the prosecution witnesses Balwant 
Ram Jagdish Lai and Devi Lai to concoct 
some justification for their illegal act in 
going upon the lands of the appellants and 
digging a channel therein The conclusion 
is thus inescapable that the prosecution ver 
sion that they were digging the watercourse 
through the appellants lands with either the 
express consent of the appellants or on the 
basis of the authority of a Pancha) at resolu 
tion is nothing but a blatant falsehood. 

13 On the above Ending it follows that 
the complainants had gone upon the lands in 
the physical possession of the appellants and 
attempted to construct a watercourse there- 
in without any legal justification Once it 
Is so found that they were doing so without 
any authority or the consent of the appel- 
lants it stands to reason that they were do- 
ing so by force and in such an eventuality 
must have gone to the spot armed to meet 
any opposition which they must necessarily 
have anticipated The trial Court had itself 
come to the finding that the act of the com 

E lainants was wholly unjustified in the fol 
ivviag words — 

"And unilateral decision of the members 
of the Panchavat could not hind the accus 
ed who could, act in the exercise of a pn 
vate defence of property, if such a right was 
available to them Then it is improbable 
that the accused had consented to the con 
struction of the watercourse by the deceased 
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because a little later when the construction 
of the watercourse is said to have started, 
they came out, armed variously, to obstruct 
it Therefore it cannot be said that the 
deceased had any right to construct the 
watercourse in the fields of the accused" 
Having arrived at the above finding, never- 
theless the tnal Court denied the right of 
private defence to the appellants on two 
grounds firstly that the lands through which 
the watercourse was being dug at the time 
of the occurrence bore no crop and second 
ly that the appellants were Bound in such 
a situation to have recourse to public autho- 
rity Both these findings m our viewr can 
not possibly be sustained 

14 The prosecution evidence makes it 
wholly evident that the complainants had 
without authority started the coastruction of 
the watercourse on the said day passing 
through th“ lands of Lalu Ram and Kanshi 
Ram appellants and had completed con- 
siderable parts thereof prior to the incident 
That this watercourse had been built through 
the lands of the appellants which bore cot 
ton crops appears clearly In the words of 
Balwant Ram PW who had stated thus 
“On the other side of the path through 
which we had constructed the watercourse 
that day there were the fields of Kanshi Ram 
accused It was through those fields Jhat we 
had constructed the watercourse from the 
path to our fields There were cotton crops 
m the fields of Kanshi Ram where the water 
course had been constructed That land 
was in the tenancy of Kanshi Ram which 
was owned by Tek Chand Lambardar Wo 
did not take permission of Tek Chand for 
constructing the watercourse" 

Nothing could be more explicit This is fur- 
ther home out from the site plans which 
clearly show that the land of Kanshi Ram 
appellant is situate on the western side of 
the path and there was cotton crop therein 
That this land may not be diametrically op- 
posite to that of Lalu Ram appellant is hard- 
ly of anv consequence The trial Court was 
aiive to the clear statement' ot' Balwant" Ram 
PW and the site plans but chose to brush 
it away m the following terms — 

“There appears to be some confusion in 
the mind of this witness obviously because 
of his comparative youth ” 

We fail to see how if the conviction of the 
appellants can be sustained on the evidence 
of Balwant Ram despite his supposedly ten- 
der years this crucial statement in favour 
of the defence can be ruled out on the 
ground of his comparative youth 
15 A reference to the ocular evidence 
as well as the documentary evidence in the 
shape of site plans further shows that at the 
place where the complainants were engaged in 
digging there was cotton crop of the appel- 
lants in the close proximity thereof The 
complainants were as yet continuing in their 
attempt to complete the water channel to 
join it up with the existing watercourse It 
is thus evident that in this process they had 
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appellants and' also by conUnum° P to °do obsSv cffb’ “f Ce T°) Uld tIle learned Judge 

It c , ase Jt w£ »s opined that the appellant 
should have resorted to the authorities for 
redress. In our view the observations in 


Ir **jj±jicucumuh to mem that 

m the completion of the channel further 
damage to the crops may ensue. We are 
thus clearly of the view that the act of the 


complamants fell clearly within tlie ambit 
mischief t& *’* offences of criminal trespass and 

16. Even assuming for a moment entirely 
tor the sake of argument tliat there had 
been no actual or apprehended destruction 


» v/cijviVUUU 

this judgment are no warrant for the new 
“ lat f m case of criminal trespass and nns- 


chief in the presence of the oc'cupier m pos- 
session thereof, the latter is disentitled to 
tne nght of pnvate defence. The provisions 
-Hi - “ v ' lunl 1,1 apprenenaea destniction Section 9/ of the Indian Penal Code 
would stdf' th fu aC f t ° f L h 6 a PP e Uants clearly envisage the right of pnvate defence 
{a “ L " lf j™ thetivooffencra abore- against any act which falls vithm the de- 


menhoned. The learned trial Court was of 
the view that even though it may be so the 
appellants were bound to resort to the pub- 
, authorities and as such were not enhtl- 


•j , V j — JT - jkh-u wciC UUL C11UU- 

fj 1 to a nght of pnvate defence We regret 
that we cannot possibly agree with this view 
|° , e law. The proposition that a person m 
physical possession of land and in whose 
presence cnminal trespass and mischief is 
[being committed by force (and without any 
semblance of a right a permanent water- 
[course is being constructed thereon) is never- 
theless obliged to retreat therefrom and re- 
sort to the fitful relief he might secure 
trom a police station ten miles away, is to 
our mind wholly untenable. The right of 
[PHvate defence of property cannot be whit- 
'll down to something so inconsequential, 
the trial Court had placed reliance for its 
Yjew on two authorities of the Patna High 
x-ourt and one of the Lahore High Court In 
° U j v *? w diese three cases are inapplicable 
and clearly distinguishable on the facts of 
the present case In Hariram Mahatha v. 
Emperor, AIR 1942 Pat 96 on which reli- 
ance had been placed, the facts were en- 
tirely different. There existed a bona fide 
dispute about the land in question and the 
uncling was that the complainants had a 
Rood title to the same and were acting law- 
fully on going upon the land. It was fur- 
• er .Id that there was neither theft nor 
mischief and the act of the appellants was 
dot to prevent these offences but to enforce 
their own right with force in execution 
■whereof they had made a designedly violent 
jutack on the complainants’ party. Further 
me finding was that the complainants had 
gone to the field which at the relevant 
^ W unoccupied In these circumstan- 
^es the plea of private defence was negativ- 

p ^hSatnarain Das v Emperor, AIR 1938 
th on the facts it was found that both 

V' e . Parties had gone to the land fully armed 
if * expectation of an armed conflict and 
etermined to have a trial of strength. It 
f r as th's context that it was laid down 
i at die right of private defence would not 
Ar» at ,'t act:ec ^ In Phula Singh v. Emperor, 

7 1927 Lah 705 which is a Single Bench 
uthority, the complainants had already 
Ploughed and sown the land in dispute with 
an it was subsequently that an attempt 
as made of forcible eviction therefrom On 
ordering the argument that the nght of 


finition of the offences of mischief or cri- 
minal trespass or which is even an attempt 
to commit such an offence Section 105 of 
the Penal Code further lays down that tin's 
nght of pnvate defence of property com- 
mences when a leasonable apprehension of 
danger to the property commences and con- 
tinues as long as the offender continues in 
the commission of criminal trespass or mis- 
chief. The words of the statute are them- 
selves explicit and are fully supported by au- 
thorities In Abdul Hadi v Emperor, AIR 
1934 All 829 (2) the complainants were ex- 
cavating upon a portion of the land so as to 
make it fit for some purpose in manufactur- 
ing sugar. It was held that such digging on 
the land which was m possession of the ap- 
pellants would constitute the offences of 
criminal trespass and also of mischief which 
would entitle them to a right of private de- 
fence The applicability of Section 99 was 
expressly considered and negatived m such 
a circumstance with these observations 
“It could not have been the intention of 
the framers of Sections 97 and 99 to com- 
pel a person having the right of private de- 
fence of property to acquiesce m criminal 
trespass or mischief, and not exercise his 
nght of private defence at all In most 
cases if recourse is had to public authorities 
the mischief complained of will have been 
committed before the Public authorities 
come to his rescue ” 

In Summa Behera v. Emperor, AIR 1945 
Pat 283 Smha and Das JJ had held that a 
person m possession of property is entitled 
to defend himself and his property by force 
and to collect such numbers and such arms 
as are necessary for that purpose, if he sees 
an actual invasion of his rights, which 
amounts to an offence under the Indian Pe- 
nal Code and it would be lawful for such 
a person who has seen an invasion of his 
nght, to go to the soot and object It was 
also observed as follows. 

“It is not the law that the rightful owner 
in peaceful possession of a piece of property 
must run away, if there is an actual invasion 
of his right and an attempt on his person ” 
This view was reiterated again m Bansa 
Mudi v. State, AIR 1959 Pat 22, wherein K. 
Sahai J. on a difference of opinion between 
C. P. Smha J. and K Ahmad J vhiist agree- 
ing with Smha J. held that the right of 
pnvate defence in similar circumstances was 
attracted and had not been exceeded. In 
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Mozam Ansari v State 1981 BLJR 824 
after a consideration of the earlier authon 
ties Ramratna Singh J summed up the law 
in the following terms — 

“The law applicable to such cases Is well 
settled It is not the law that the rightful 
owner in peaceful possession of property 
must run away if there is an actual invasion 
of lus right and an attempt on his person 
The person in possession of property is en 
titled to defend himself and his property by 
force and to collect such numbers and such 
arms as are necessary for that purpose if he 
sees an actual invasion of his ngnts which 
invasion amounts to an offence under the 
Penal Code and when there is no tune to get 

E olice help It is lawful for a person who 
as seen an invasion of his rights to go 
to the spo and object It is also lawful tor 
such persons if the opposite party is armed 
to take suitable weapons for his defence (see 
AIR 1945 Pat 233) The right of private 
defence of property anses as soon as there 
1 -, a reasonable apprehension of danger to 
the property Tne person entitled to ever 
cise that right can act before actual harm 
is done It is not a right of retaliation and 
hence he need not wait until the aggressor 
has started committing the offence which 
occasions the exercise of his right of private 
defence 


17 Lastly their Lordships of the Supreme 
Court whilst considering tne ambit and the 
scope of the right of private defence m Jai 
Dev v State of Punjab AIR 1983 SC 612 
have observed as follows 

"This howeve* does not mean that a 
person suddenly called upon to face an as 
sault must run away and thus protect him 
self He is entitled to resist the attack 
and defend himself The same is the posi 
tion if he has to meet an attack on his pro 
perty la other words where an individual 
citizen or his property is faced with a dan- 
ger and immediate aid from the State machi- 
nery is not readily available the individual 
citizen, is entitle! t/i mi Vta 

property 
and further 


,, . So long as the threat lasts and 

the right of private defence can be legitima- 
tely exercised it would not be fair to re 
quire as Mayne has observed that he should 
modulate his defence step by step accord 
mg to the attack, before there is reason ta 
believe the attack is over The law of pri- 
vate defence does not require that the per 
son assaulted or facing an apprehension ol 
an assault must run away for safety It 
entitles him to defend himself and law gives 
him the right to secure his victory over his 
assailant by using the necessary force” 


, view of the above enunciation < 

the law we are clearly of the opinion that tf 
learned trial Judge was wrong in holdin 
that the appellants were disentitled to th 
right of private defence because they wei 
bound to resort to the public authorities I 
■our view they were clearly protected by tl 


nght of private defence of property on thei 
facts of the present case 

19 Whilst considering the last question 
whether the injuries were caused to the com 
plainants at the snot where they were dig- 
ging the land of the appellants or upon the 
adjoining path leading to Sardarpura it is 
necessary to examine critically the prosecu 
tion version of the incident and the nature 
of the evidence adduced in support thereof 
Regarding the assault the solo testimony is 
that of the three brothers who are the sons 
of the deceased Shiv Lai In the present 
case where injuries have been caused on 
both sides and a precise counter version is 
being pleaded on behalf of the appellants 
it is nut natural that tho testimony of these 
witnesses should be partial to the version 
which they have chosen to give All the 
three eve witnesses therefore come clearly 
■within the ambit of words tcimed as in 
terested testimony and unfortunately m the 
case no independent ocular testimony is 
available to lend assurance to the story put 
forward by them In Such a situation where 
the spot of occurrence vanes only by a few 
paces in the two versions given the testi 
mony of such interested witnesses cannot 
possibly be final 

20 Whilst considenng the evidence ol 
the three eve witnesses on the point of motive 
we have already held it to be false on that 
point and deliberately modulated to negativo 
the plea raised by the appellants All these 
three eye witnesses stand further falsified 
by the medical testimony Dr Adarsh 
Yahhmi P W 4 bad clearly opined that in- 
jury No 4 on the person of Shiv Lai was 
the result of a single blow and the wound 
on the back was the wound of the entry 
and the wound in the chest was the wound 
of the exit The deceased had no other in 
Jury in that region the other three being on 
the head All the e> e witnesses however 
have deliberately prevaricated in saying that 
two distinct blows were given to Shiv Lai 
xota wr* ttifc hank, vnl tbn oKbnx wa th* ehxfX 
This deliberate and designed attempt to ex- 
aggerate and in a clumsy way to modulate 
their account according to the two injuries 
which were nottced at the time of the in 
quest report on this part of the body of Shiv 
Lai shows to what length these witnesses can 
g falsely in support of their story Subse- 
qt >iit autopsy and the opinion of the medi- 
cal witness has given the- lie direct to this 
version 

21 On two other material aspects the 
version of the pro ecution is also patently 
unsatisfactory The version that the injuries 
cm Lalu Ram and Bnj Lai appellants were 
given by Pahvant Ram and Devi Lai P Ws. 
with their kassis cannot stand the test of * 
close examination It is noticeable that in 
the first information report neither the weap- 
ons nor the prosecution witnesses who had 
inflicted these injuries were specified at alL 
No bloodstained spades were either found on 
the spot or were produced before the police 
The appellants are said to be armea with 
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long handled weapons like two spears, a 
kassia and dang and it appears improbable 
to our mind that agamst such weaponaiy the 
■two prosecution witnesses with such clumsy 
instruments like spades were able to retabate 
and cause a grievous and a simple injury 
•on Lalu Ram and also one on Bnj Lai On 
the broader aspect it further appears wholly 
improbable as suggested that after both 
’Gopi Lai and Shiv Ram had been fatally 
stabbed and Jagdish Lai P. W. who was un- 
armed was incapacitated with injuries, the 
two boys Balwant Ram and Devi Lai with 
•spades only could hit back at the six deter- 
mined and heavily armed assailants. It ap- 
pears that the number of assailants is being 
exaggerated as well as it is further being sup- 
pressed that the injuries on the appellants 
Bnj Lai and Lalu Ram were apparently in- 
flicted first and then in retaliation the fatal 
injuries were caused by the appellants Equ- 
ally unlikely is the prosecution story that 
Bnj Lai appellant was armed with his licens- 
ed gun who twice fired with the same. No 
empty cartndge was recovered from the spot 
and this was most likely because the gun 
used is a single barrel gun. The prosecu- 
tion bad sent the gun of Brij Lai to the Bal- 
listic Expert for the opinion whether it had 
been fired in the incident but it chose to 
xvithhold the evidence of B. R Sharma, Dire- 
ctor of Forensic Science Laboratory, Chandi- 
garh, who was given up as an unnecessary 
witness. No circumstantial or expert evi- 
dence, therefore, has been brought on record 
to show that this licensed gun was ever used 
in the incident The learned trial Court 
•also seems to have doubted this part of the 
prosecution story and has acquitted Brij Lai, 
appellant, on the charge under Section 2.7 of 
the Arms Act. It is otherwise wholly im- 
probable that whilst being armed with a gun, 
■this appellant suffered an injury on his back 
allegedly with a spade and also at no stage 
used the same against either the deceased 
or the prosecution witnesses. We are con- 
strained to hold that this part of the prose- 
cution story regarding the gun held by Brij 
Lai is a fabrication, 

22. On the finding that Brij Lai, appel- 
lant, was not armed with a gun, the prosecu- 
tion version that they had at the relevant 
time retreated from the spot to the path of 
village Sardarpura is seriously jeopardised On 
this point, the prosecution evidence first was 
that Bnj Lai had fired the gun and direct- 
ed that if anybody moved from the spot, he 
would be shot at which held the complainants 
to the spot This is subsequently sought to 
be changed to the version that on seeing the 
gun-fire the complainants retreated out of 
fear from the spot on to the path Once it is 
held that Bnj Lai was not armed with a gun 
and the same was not fired, the version of 
retreat on to the path becomes implausible. 

It is noticeable that the version of retreating 
on to the path of village Sardarpura does not 
find any mention whatsoever in the version 
given in the first information report by 
'Balwant Ram P. W. Devi Lai P. W. had to 
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concede in cross-examination that before the 
committing Court he had stated that all of 
them had kept standing by the watercourse 
and did not move on hearing the threat from 
Brij Lai Unable to get away from this 
crucial admission, he at the trial wanted to 
show that he had stated so by mistake before 
the committing Court. This evidence also 
clearly shows that the story of withdrawal to 
the pathway is an afterthought. Equally noti- 
ceable is the fact that m the visual plan P. 30 
made by the Investigating Officer, the place 
of assault is shown at point TT which is 
squarely in the field of the appellants and 
clearly away from the path. Nor is there any 
reliable evidence regarding the recovery of 
the bloodstained earth from the path leading 
to Sardarpura P. W. 13 Sohan Lai had to 
concede that he is a relation of the deceased 
persons No reason has been given as to why 
independent witnesses like Som Ram Sar- 
panch and another Sohan Lai a former Sar- 
panch, who were at the spot, were not join- 
ed in the recovery and attestation of the 
bloodstained earth from the spot The inter- 
estedness of Sohan Lai P. W. is also other- 
wise patent from the fact that he had accom- 
panied Balwant Ram in the very first instance 
for lodging the report against the appellants. 
For these reasons we are of the view that 
the prosecution has been wholly unable to 
bring any credible evidence regarding its 
version that the complainants had withdrawn 
from the land of the appellants and that 
they were chased to the path and injured 
(here In fact all indications and possible 
inferences from the evidence point to the 
contrary. 

23. On the above finding, therefore it 
follows that the deceased and the prosecu- 
tion witnesses had gone upon the land of 
the appellants without any right whatsoever. 
In such a situation they would perforce go 
armed as they knew that the habitat of the 
appellants was not far distant and they could 
certainly expect opposition for their act The 
medical witness has opined that the injuries 
on Lalu Ram and Bnj Lai appellants could 
be the result of gandasi blows as has been 
pleaded by the defence. We are disinclined 
to accept the prosecution story that the 
injunes on these two appellants were caused 
by the spade or that they were caused after 
the infliction of fatal injuries on Shiv LaJ 
and Gopi Ram. The probabilities m fact 
clearly are that the injuries on these two ap- 
pellants were inflicted first In this context if 
the appellants were resisted in their lawful 
right to evict the complainants from the land 
and the offenders were armed with dange- 
rous weapons, the appellants would clearly 
be within their rights to use adequate force 
in retaliation. The injuries on Lalu Ram was 
a near fatal injury as the medical witness 
had opined that substance resembling grey 
matter of the brain was flowing from there. 
The infliction of such an injury and even an 
apprehension thereof clearly gave the ap- 
pellants the right of private defence of per- 
son as well In such a situation, as observ- 
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ed by the Supreme Court a person cannot 
modulate his defence step by step and the 
blows which he inflicts are not to be weigh 
ed m the proverbial “golden scales The ap- 
pellants could clearly apprehend an assault 
bkely to cause death or gnevous hurt which 
was in fact caused and thus were within 
their rights to inflict fatal injuries In oui 
opinion they had not exceeded that right 
Their act being protected no offence has 
been brought home against them and the 
conviction cannot be sustained We would 
therefore allow this appeal and acquit all 
the appellants of the charges levelled against 
them In consequence the reference for the 
confirmation of death sentences of Het Ram 
and Banwan Lai is declined 
24 CURDEV SINGH J I agree 

Appeal allowed 
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R S BINDRA J C 

Chingangbam Ibomcha Singh Peti- 
tioner v Okram Tombi Singh, Respon 
dent 

Criminal Revn Case No 19 of 1967 
D/ 9-7 19t>9 against Judgment of 1st Class 
Magistrate D/- 4-9 1967 

(A) Criminal P C (1898) Ss 433 439 
— Revision petition should be filed in the 
Court of Sessions Judge in first instance, 
rather than directly m High Court — 
Revision petition admitted and pending 
in High Court for 20 months — Argu 
ments on merits heard — Petition should 
not be thrown out on this technical objec- 
tion — (Advantages of the practice 
shown) 

(Para 4 5) 

(B) Evidence Act (1872) S 13 — Coro 
plaint under Ss 426 447 and 506 I P C 

- — - Rent note executed by tenant of com- 
plainant in respect of land in question 
and copy of judgment of Nvaya Fancha- 
yat in rent recovery case filed by com- 
plainant — Documents are not irrelevant 
but arc admissible to prove the offences 
(Para G) 

(C) Tenancy Laws — Manipur Land 
Revenue and Land Reforms Act (1960), 
Ss 119 126 — Scope — Tenant surren 
dermg land — Landlord entering into 
possession— Such possession can be avail- 
ed of for purposes of S 426 or 447 
I P C — (Penal Code (1860) Ss 426 
447) — (Criminal P C (1898) S 200) 

It is not inconceivable that after the 
tenant surrenders the possession volun 
tanly the landlord occupies the land 
despite the knowledge that S 126 (1) 
interdicts such a step His entry into 
possession of the land in such circums 
tances will at the best prompt the Gov- 


emment into adopting measures to evict 
him for the purpose of securing the ends, 
mentioned in Section 126 (3) However 
the physical act of his possession over 
the land cannot be ignored either by the 
Court cr by anybody else Where the 
tenant surrenders possession to the land- 
lord and the competent authorities men 
tioned in S 126 either do not come to 
know of that development or fail to take 
steps mentioned in S 126 (3) the land- 
lord con enter into posses-ion of the land 
after <he tenant has abandoned hts ten 
ancy and such possession of the landlord 
can be availed of for the purposes of 
either S 426 or Section 447 of Penal 
Code Thus landlord is competent to 
file complaint under Sections 447 and 
426 I P C (Para 7) 


(D) Pcml Code (1860) S 50G — Charge 
under — Intention which weighs with ac- 
cused in entering upon land in posses- 
sion of another has no relevancy to 
charge under S 50C — Complaint under 
S 506 cannot be thrown out on ground 
that dominant intention of accused in 
entering upon land was m his capacity 
as its owner (Para 8> 

Cases referred Chronological Paras 
(1963) AIR 1965 Pat 509 (V 52) 

Ishan Ram v Ganga Bhagat 8 

T N Bhattacharjee for Petitioner T 
Bhubon Singh for Respondent 
ORDER This revision petition filed by 
the complainant Ch Ibomacha Singh is 
directed 3gainst the order dated 4th of 
September 1967 by which Shri C Upen 
dra Singh Magistrate First Class Mani- 
pur discharged the accused O Tombr 
Singh The prayer made is for the rever 
sal of that order and for remand of the- 
case to the tnal Court for proceeding 
with it in accordance with the provisions- 
of law 


2 In the complaint lodged by C 
Ibomacha Singh it was alleged that he 
had purchased the land in dispute per 
registered sale deed dated 31 1-1961 from- 
its owner Yumnam Ibohal Singh and 
that the latter had delivered the posses- 
sion to him on the same day The land 
was then made over by the complainant 
to O Achou Singh for cultivation as te 
nant and the latter continued to cultivate 
it until the year 1966 Thereafter the- 
complainant engaged Ch Ibotombi Singh 
as the tenant for cultivation of the land 
and this Ibotombi Singh after ploughing 
the land sowed paddy seeds therein on 
23-6 1967 However on the morning 
of 24-6 1967 when Ibotombi Singh 
was working on the land the accused 
O Tombi Singh entered upon the land 
and over-ploughed the same forcibly 
Ch Ibotombi Singh protested against the 
high handedness committed by the accus 
eo but the accused scared him into 
silence by brandishing a dao and threa- 
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tening to behead him therewith The 
owner Ibomacha Singh lodged a com- 
plaint against Tombi Singh on 28-6-1967 
under sections 426, 447 and 506 I P. C. 
After recording the preliminary evidence, 
the Court summoned the accused under 
those three sections of the Indian Penal 
Code. The accused defended himself and 
the Court ultimately discharged him on 
the finding that the complainant had 
failed to establish a pnma facie case 
Having felt aggrieved with that order of 
dischaige, the complainant has come up 
in revision to this Court 


3. Before proceeding to examine the 
points canvassed before me by the com- 
plainant's counsel Shri Bhattacharjee, I 
may mention that the defence set up by 
the accused was that he had purchased 
the land by a registered sale deed dated 
7-3-1967 from the owner Y. Ibohal Singh, 
that on that very day he was placed into 
possession of the land by the vendor 
himself, and that since then he had been 
in continuous occupation of the land. He 
denied that the complainant was the 
owner of the land, or that he had ever 
leased it out to O. Achou Singh, or that 
he had subsequently leased it to Ch 
Ibotombi Singh, or that he (accused) had 
either committed criminal trespass on the 
land, or committed any mischief by over- 
ploughing the field, or that he had threa- 
tened Ch Ibotombi Singh on 24-6-1967. 


4. Shri T Bhubon Singh, represent- 
ig the accused, raised the preliminary 
oint that the complainant _ had gone 
Tong in filing the revision petition 
irectiy m this Court instead of first _ap- 
roaching the Court of the Sessions 
udge. He, therefore, urged that the revi- 
ion petition should be thrown out on 
rat score alone Shri Bhattacharjee. the 
aunsel for the complainant, submittea, 
n the other hand, that this Court ha 
concurrent jurisdiction with the bessio 
udge to entertain revision Petitions an 
s such the objection raised by on 
Shubon Singh is without any merit bnri 
bhattacharjee also emphasised that t 
evision petition having been yi 

•y my learned predecessor it would 
mjust to reject it more than 20 momns 
ifter its admission on the sole Sroun 
hat as a matter of practice the revia™ 
hould have first been instituted in 
-curt of Sessions Judge. 

The views of the various_ High Courts 
n India on the point at issue are no 
unanimous though there appears to 
consensus that in fairness to the riign 
-ourt the revision petition should be n 
-d in the Court of Sessions Judge in the 
hrst instance That practice has two ms- 
•inct advantages Firstly, the time of the 
High Court being more precious it is 
mly reasonable that the case should 
disposed of by a subordinate Court where 


it has jurisdiction in the matter and t 
thereby lessen the pressure of work on 
the High Court Secondly, the High Court 
will have the benefit of the opinion of 
the Sessions Judge if the matter even- 
tually comes before it after having been 
dealt with by the Sessions Judge. There- 
fore, it is highly desirable that the agg- 
rieved party should first file the revi- 
sion petition in the Court of Sessions 
Judge and not come directly to the High 
Court 1 hope this salutary practice shall 
be adopted m this territory by the liti- 
gants and the bar members alike I make 
it clear that in future I would be most 
reluctant to admit the revision petition 
directly m this Court, unless, of course, 
there are special reasons for departing 
from the practice mentioned 


5. In the piesenl case, however, L 
have decided not to throw out the revi- 
sion petition on the basis of objection- 
raised by Shri Bhubon Singh The rea- 
sons that have weighed with me in 
adopting that course are that the revi- 
sion petition had been admitted by my 
learned predecessor and so it would be- 
improper for me to interfere with the- 
discretion exercised by him, that the 
revision petition has been pending in this 
Court for more than 20 months now andi 
sc if i f were presented m the Court op 
Sessions Judge it shall be rejected sum-' 
manly as barred by limitation, and that 
I have already heard full arguments res- 
pecting the merits of the petition and l scrj 
it would be only fair that I should dis- 
pose of it on merits rather than throw 
it out on the technical objection raised 
by the respondent’s counsel lhe course 
that I have adopted is not very unusual. 
There is abundant authority for the pro 
position that once a revision petition hast 
been admitted it should be disposed of 
on merits. 

G. Now coming to the merits of the - 
case The trial Court refused to attach 
importance to the documents Exts P/1 
and P/3 placed on the record by the com 
clamant to prove the facts that he haa 
after purchase of the land leased the- 
same to Achou Singh and that subse- 
quently Achou Singh wasprocee 
against by him for recovery of the am 
a % of rent In the view of the trial Court 
these two documents had no relev an v 
to the charges because the accused i 
not a party to either of the two docu- 
ments I think the trial Court was clear 
S fn error in holding the two documents 
Z irrelevant Section 13 of the Indian 
Evidence Act enacts that where the cgfo- 

_ ic to the existence of any ngi 
‘TcSom. ’the following facts are rele- 

(e) any transaction 

S 'Cd’'iS 0U SSnS. Cre »sserted on- 
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-denied or which was inconsistent with 
its existence 

(b) particular instances in which the 
right or custom was claimed recognized 
o- exercised or in which its exercise was 
deputed asserted or departed from 
That in face of this statutory provision 
-the documents Exts P/1 and P/3 are 
admissible for proving the charges for 
undated against the respondent can admit 
of no doubt I may point out that Ext 
P/3 is the rent note which Achou Singh 
had executed in favour of the complainant 
Ibonacha Singh while Ext P/l is the 
copy of the judgment given bv Nyaya 
Panchayat of Imphal West in the case 
-filed by the complainant against Achou 
Singh for recovery of the arrears of rent 
respecting the land in dispute By execut 
mg the document Ext P/3 Achou Singh 
had admitted the nght of the complainant 
to tea'e out the land in dispute and per 
Ext P/l the Panchayat had recognized 
-that the complainant was the landlord of 
Achou Singh respecting that land There- 
fore I fail to see how th*> trial Court 
ignored these two valuable pieces of 
v-mknee which lent corroboration to 
the assertion of the complainant that 
he had leased out the land m dis- 
pute on 17-3-1963 and had been in 
pos_e_„ion of it for a long time before 
the date of occurrence out of which the 
present case has arisen. 

7 The trial Court pressed into service 
the provisions of sections 119 and 126 of 
the Manipur Land Revenue and Land 
Reforms Act 1960 hereinafter referred to 
as the Act in support of the view that 
-the complainant could not have entered 
in o possession of the land in dispute 
after his tenant Achou Singh had vacat- 
ed the same Section 119 provides in 
sub'tance that a tenant cannot be evict 
■ed from the land held by him except 
under the order of competent authority 
made on some one of the wounds men.- 
tuned therein Sub section (11 of S 126 
enacts that after the commencement of 
the Act no tenant shall surrender any 
land held by him as such and no land 
owner shall enter upon the land surren- 
dered by the tenant without the previous 
p^rmisaion in writing of the competent 
authority According to the opinion of 
-the trial Court it was not legally open 
-to the complainant to enter upon the land 
after Achou Singh had relinquished pos- 
ses ion over it and that m con*eouence 
his possession over the land through the 
-teran* Ch Ibotomfai Singh on /3rd or 
21th of June 1967 cannot be countenanced 
in law Here too it is not possible to 
agree with the tnal Court 

It is rot inconceivable that after the 

I tenant surrenders the possession volun 
tanl> the landlord occupies the land 
despite the know ledge that the provisions 
of sub-section (1) of section 126 of the 


Act interdict such, a step His entry into 
possession of the land in such circums 
tances would at the best prompt the 
Government into adopting measures to 
evict him for the purpose of securing the 
ends mentioned in sub-section (3) of 
Section 126 However the physical act 
of his possession crvtr the land cannot be 
ignored either by the Court or by any 
body else Sub section (2) of Section 126 
provides that permission to the landlord 
to occupy the land as contemplated by 
sub section (1) shall not be given unless 
the conditions stated in sub-section (2) 
are satisfied and sub-section (3) enacts 
that where permission is refused and the 
tenant gives a declaration in writing 
relinquishing his rights in the land the 
competent authority shall m accordance 
with the rules made in this behalf lease 
out the land to some other person who 
shall acquire all the rights of the tenant 
who relinquished his rights 

All these eventualities arise only if the 
matter comes to the notice of the com 
petent authorities However it is not dif- 
ficult to visualise a case where the tenant 
surrenders possession to the landlord 
and the competent authorities mentioned 
in section 126 either do not come to know 
of that development or fail to take steps 
mentioned in sub-section (3) of S 126 In 
that context the trial Court was not Jus- 
tified in concluding that in the face of 
section 126 of the Act the complainant 
could not have entered into possession of 
the land after Achou Singh had abandon 
ed his tenancy or that such possession 
of the landlord cannot be availed of for 
the purposes of either section 426 or aec 
tion 447 of Indian Penal Code 

8 While discussing the facts relevant 
to the charge under section 506 I p C 
the tnal Court held on the authority of 
AIR 1965 Pat 509 Ishan Ram v Ganga 
Bhagat that it is the dominant intention 
of tbn. accused. \a entering, upon, posses- 
sion of the land which would be decisive 
in determining whether the offence under 
section 506 I P C had been made out 
This view of the Court is manifestly 
erroneous The intention which weighs 
with the accused in entenng upon the 
land in possession of another has no rele- 
vancy to the charge under section 506 
I P C In the Patra case one ol the 
charges levelled against the accused was 
under section 448 I P C and it is in 
connection with that charge that the aues 
tion of dominant intention was brought 
into discussion Therefore the tnal Court 
was wholly unjustified in discharging the 
accused for the offence under spction 506 
1 P C on the score that his dominant 
Intention in entenng upon the land was 
that in his capacity as its owner he had 
the right to do so 

9 A perusal of the judgment unde* 
revision gives the impression that in the 
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opinion of the trial Court the complainant 
■nad not examined any independent wit- 
riess m proof of various charges formulat- 
•ea against the accused However, the court 
™ a ih e to Point out what interest 
f- \ v 2 Bira Singh had in the complainant 
or \\ hat_ grudge he bore to the accused 
inis witness, it is proved, has a paddy 
.id close to the land in dispute. There- 
lore, he was a natural witness of the oc- 
currence. 

- * j res train _ myself from examining 

m detail the evidence led by the com- 
plainant with a view to assess its value 
_ ls for the reason that any expression 
oi opinion made fay this Court is bound 
to influence the mind of the trial Court. 
However, I have no misgiving in my 
mind that the trial Court was wrong in 
discharging the accused at the stage at 
which he did The Court was clearly 
wrong, as shown above, in refusing to 
attach any value to the documents Exts 
£71 and P/3, in utilising the provisions 
m section 126 of the Act to support the 
finding that the complainant could not 
have entered into possession of the land 
tn June 1967. in discharging the accused 
°‘ the offence under section 506 I P. C 
the ground that the dominant inten- 
tion which actuated the accused in enter- 
ing upon the land was his title thereto 
on the basis of sale deed dated 7-3-1967, 
•and in holding that none of the witnesses 
examined by the complainant was in- 
dependent 

I may point out that after Y. Ibohal 
Singh had sold the land to the complain- 
ant per registered deed dated 31-1-1961 
he could not have executed another sale 
deed respecting the same land in favour 
°f the accused on 7-3-1967. Shri Bhatta- 
charjee, the counsel for the complainant, 
may not therefore be wrong in contend- 
ing that the sale deed dated 7-3-1967 had 
been prepared mischievously to arm the 
■accused with a weapon with which to dis- 
possess the complainant from the land in 
dispute. 

H. For the reasons stated above, I 
allow the revision petition and on quash- 
ing the discharge order remand the case 
t0 the trial Court with the direction that 
it should proceed with it further in ac- 
cordance with the provisions of law. 

12. Announced. 

Petition allowed; 
and case remanded. 
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V. BHARGAVA AND K. S. HEGDE, JJ. 

Kanbi Nanji Virji and others, Appel- 
lants v. State of Gujarat, Respondent. 

Criminal Appeal No. 20 of 1967, D/- 

6-10-1969. 

(A) Criminal P. C. (1898), Sec. 423 — 
Appieciation of evidence by appellate 
court — Evidence of prosecution witness 
• — Truth and falsehood not separable — i 
Entire evidence has to be rejected — * 
Decision of Guj H. C., Reversed. 

Having come to the conclusion that 
right from the beginning a prosecution 
witness was giving a distorted version of 
the incident, the appellate Court is not 
right in holding that any portion of evi- 
dence deposed by such prosecution wit- 
ness can be relied upon merely because 
that some portion of his testimony in 
Court accords with the version given by 
him to another prosecution witness. It is 
true that oftentimes the Courts have to 
separate the truth from falsehood. But 
where the two are so intermingled as to 
make it impossible to separate them, the 
evidence has to be rejected in its entirety. 
Decision of Guj. H. C., Reversed. 

(Para 7) 

(B) Penal Code (I860), Ss. 149 and 34 
and 323 and 304 — Free fight between 
two groups of persons — Injuries sustain- 
ed by persons of both group in course of 
such fight — Death of two persons — < 
Only persons found to have inflicted inju- 
ries can be convicted for the injuries 
caused by them. 

Where there was a melee at the time of 
the incident and the two groups indulged 
in a free fight resulting in injuries to per- 
sons of both groups and death of two, if 
the Court comes to the conclusion that 
die injuries sustained by the persons were 
in the course of a free fight, then only 
those persons who are proved to have 
caused injuries or death can be held 
guilty for the oflence individually com- 
mitted by them. (Para 8) 

(C) Penal Code (I860), Ss. 34 and 304 
Part I — Bona fide assertion of right of 
way through uncultivated portion of pri- 
vate land by villagers — Does not amount 
to common intention to commit a crimi- 
nal act — Conviction under Ss. 304 Port 
1/34, held, illegal — Decision of Guj. 
High Court, Reversed. _______ 


LM/LM/F151/69/CWM/D 



8(34 K N Vitji v State 

A bona fide assertion of right of way 
through the uncultivated portion of pn 
vate land by the villagers when the road 
js submerged during rainy season cannot 
in the absence of any other evidence be 
considered as a common intention to com 
nut a criminal act within the meaning of 
Section 34 From the fact that one vil 
lager had a spade in his hand and the 
other two had sticks m their hands it is 
not safe to draw the inference that they 
intended to commit any offence 

(Para 11) 

Even assuming that the common inten 
tion of the accused persons was to force 
their way through the uncultivated por 
tion of private land by using force if 
necessary their conviction under 1st part 
of Section 304 I P C was not legal in 
the absence of finding that they intended 
to cause any injury to any person Deci 
sion of Guj High Court Reversed 

(Para 12) 

The following Judgment of the Court 
was del vered by 

HEGDE J — This is an appeal by 
special leave In the trial court as many 
as eight persons were charged under Sec 
tions 147 148 201/149 302/149 and 

447/149 I P C They were also charged 
alternatively under Sections 323/34 302/ 
34 307/3-1 447/34 and 201/34 I P C 
The learned trial judge acquitted A 6 to 
A 8 of all the charges for which thev 
were tried He convicted accused 1 and 
3 under the second part of Section 304 
I P C and sentenced each of them to 
suffer rigorous imprisonment for two 
years for the sa d offence He convicted 
accused 2 4 and 5 under Section 323 
I P C and sentenced each of them to 
suffer imprisonment for 6 months for the 
same Both the State as well as the con 
victed persons went up m appeal against 
the judgment of the trial court to the 
HigYi Court of Gujarat The State was 
aggneved by the acquittal of the accused 
under the murder charge The High 
Court accepted the appeal of A 1 and A-3 
and acquitted them It also accepted the 
appeal of the State in part and convicted 
Accused 2 4 and 5 under the 1st Part of 
Section 304/34 I P C For that offence 
each one of them was sentenced to suffer 
rigorous imprisonment for five years 

2 The incident giving nse to this case 
occurred at about noon on September 
22 1964 in Survey No 265 on the out 
shirts of the village Ghanad of Lakhtar 
taluVa m Surendranagar District Accord 
ing to the prosecution case deceased 
Sabalsmgh and P W 5 were the owners 
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of the said Survey No 265 The field in 
question lies by the side of the road run 
rung North to South from Ghanad village 
to Nana Ankevvalia Survey No 265 is 
about a mile from the village $ite of Gha 
nad Across the road mentioned earlier, 
some of the villagers of Ghanad own 
lands To reach those lands as well as 
to reach Nana Ankevvalia the villagers 
had to go by the road referred to ear 
her But that road used to be submerg 
ed during ra ny season and during that 
time the villagers used to pass through 
the uncultivated portion of Survey No 
265 known as Moclnm land 

3 The prosecution evidence discloses 
that on September 21 1964 ie a day 
before the occurrence when Accused 4 and 
5 who have fields on the eastern side of 
the road were passing through the 
Mochan land they were obstructed by 
deceased Sabalsmgh He warned them 
not to go by that way thereafter though 
as a matter of concession it is said he al 
lowed them to go over the land 
on that day On the day of the 
occurrence it is said that A-4 and 
A 5 again tried to go bv that way 
At that stage Sabalsingn and his brother 
P W 5 obstructed them On being so 
obstructed A 4 returned to the village 
and thereafter A 1 to A 5 came there 
armed with spades and sticks When 
they tried to pass through the Mochan 
land they were obstructed by deceased 
Sabalsmgh deceased Bhupatgar and P Ws 
5 and 6 On being so obstructed the 
deceased as well as P Ws 5 and 6 were 
attacked by A 1 to A 5 as a result of 
which Sabalsmgh and Bhupatgar d ed 
and P Ws 5 and 6 seriously injured 

4 The defence version as given by 
A 1 is that at about noon on the dav of 
occurrence A-4 came to him and told 
him that five to sit Darbars and Bavas 
(evidently referring to the deceased per 
sons ana P Ws 5 and 6) had assaulted 
his brother on the previous day and had 
restrained him from passing through the- 
Mocham and again on that day those 
Darbars and Bavas had assaulted 1 m and 
obstructed him from going to his lands 
He also told him that he had given that 
complaint to the Sarpanch and that he 
had come to tell him thereafter He fur- 
they says that after receiving that infor 
mation he went to the Pancha>at office 
At that time he saw village people run 
nmg to Nana Ankevvalia road He 
thought that there may be a fight and so 
he went along the Ankevvalia road At 
the scene of die occurrence he found two 
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groups of persons facing each other. 
Very soon thereafter Sabalsingh inflicted 
knife blows on the chest and abdomen 
of A-2, his brother who on receiving those 
blows fell down and thereafter Sabal- 
singh inflicted knife blows on him (A-l); 
then he also fell down unconscious. He 
pleads that he does not know what hap- 
pened subsequently. 

5. The High Court has substantially 
accepted the plea of A-l. It has come 
to the conclusion that he is a responsible 
person. He had no motive to attack the 
deceased persons or P. Ws. 5 and 6. He 
had gone to the scene on a peaceful mis- 
sion and that he is likely to have been 
attacked by the prosecution parts' during 
the course of the melee. The only wit- 
nesses who speak to the occurrence are 
P. Ws. 5 and 6. Both the tnal Court as 
well as the High Court wholly disbelieved 
P. W. 6 They have entirely rejected his 
testimony. So far as P. W. 5 is concern- 
ed, he has been disbelieved in material 
particulars by the High Court but yet 
relying on some portions of his evidence, 
accused 2, 4 and 5 have been convicted. 
The question for our consideration is 
whether there is reliable evidence to sup- 
port their conviction. 

6. The first question that arises for 
decision is whether the villagers of Gha- 
nad or at any rate those villagers who 
had fields on the eastern side of Anke- 
walia road had a right of way over the 
Mocham land. Even according to the 
prosecution case, the villagers used to 
pass through the Mocham land whenever 
the road was submerged. Admittedly on 
the day of the occurrence, the road was 
submerged. Therefore prima facie Sabal- 
singh and P. W. 5 were not justified in 
obstructing A -4 and A-5 when they tried 
to go over that land. The High Court 
was unable to come to any positive con- 
clusion whether the villagers had acquir- 
ed a prescriptive right of way over that 
land but it dfid come to the conclusion 
that the assertion of that right by the vil- 
lagers was a bona fide one. 

7. As mentioned earlier both the trial 
Court and the High Court have complete- 
ly rejected the testimony of P. ” • y- 
Hence the prosecution case entirely rests 
°n the testimony of P. W. 5. P. W. 5 
was not believed by the High Court in 
several important respects It came 
to the conclusion that he _ was not 
a truthful witness. It opined that 
his version as to the incident is a 
garbled one and that he has suppressed 
the part played by him and others on his 


side. But yet the High Court evidently! 
influenced by the fact that two persons] 
had been killed during the incident 
undertook a salvaging operation in an at- 
tempt to fish out truth out of the mass of 
false evidence given by him. In doing 
so it went in search of some corrobora- 
tive evidence. According to P. W. 5, 
after the occurrence he ran to the house 
of Kasalsingh, P. W. 10 and informed 
him about the occurrence. The High 
Court thought that to the extent the evi- 
dence of P. W. 5 tallies with the infor- 
mation given by him to Kasalsingh the 
same may be accepted as true. But yet 
the High Court in many respects disbe- 
lieved the testimony of P. W 5 even 
when it accorded with the version given 
by him to P. W 10 It came to the con- 
clusion that P W. 5 did not give a full 
and correct version to P. W. 10. In parti- 
cular it opined that while informing 
Kasalsingh about the incident, P. W. 5 
deliberately suppressed the part played by 
the persons on his side. Haring come 
to the conclusion that right from the 
beginning P. W. 5 was giving a distorted 
version of the incident, the High Court 
was not right in holding that any portion 
of P. W 5's evidence can be relied upon 
merely because that some portion of his 
testimony in court accords with the ver- 
sion given by him to P. W. 10. It is true 
that oftentimes the courts have to sepa- 
rate the truth from falsehood. But where 
the two are so intermingled as to make 
it impossible to separate them, the evi- 
dence has to be rejected in its entirety. 
The Hirii Court overlooked this well ac- 
cepted principle If we reject the evi- 
dence of P. W. 5, as we think we should, 
the prosecution case must be held to 
unsubstantiated because there is no other 
evidence to support it. Whatever other 
evidence was there it has b e en rejected 
bv the trial court as well as by the High 
Court as false. In this view it is not 
necessary to go into the question whether 
Kasalsing’s evidence comes within the 
scope of Section 157 of the Evidence Act. 

S The High Court has found, in our 
opinion, rightly, that there was a melee 
at the time of the incident and the two 
croups indulged in a free fight as a resul 
oi which four persons were injured on 
the side of the prosecution and tivo on 
the opposite side A-l and A-2 had sus 

tained very serious injuries, several of 

which were incised injuries. At one 
ItTJe it was thought that A-2 may not 
survive. His condition was so precarious 
that it became necessary to immediately 
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operate upon him The deceased Sabal- 
smg had sustained two injuries wily one 
out of them was a serious one The other 
was a mere abrasion The head injury 
proved fatal Bhupatgar had received 
several injuries Similarly P W s 5 and 
6 had also received several injuries Once 
we come to the conclusion that the in- 
juries sustained by the persons were in 
the course of a free fight, as the High 
Court had come to then only those per- 
sons who are proved to have caused in- 
juries can be held guilty for the injuries 
caused by them 

9 The High Court has come to the 
conclusion that it is not possible to come 
to any positive conclusion as to how the 
incident commenced as there is no re 
liable evidence about the same We agree 
with that finding In fact the first in- 
formation sent to the police by Sajubha 
on the basis of the information given to 
him by kunverji Khushal is that there 
was a Tofan (fight or not) at the scene 
of the occurrence That was also the in- 
formation given by P W 5 to P W 10 
Therefore the evidence of P W 5 that 
it was a one sided attach appears to be 
baseless 

10 Dealing with the actual occur 
rence this is what the High Court ob 
served 

"We are not prepared to accept Parbat- 
smgs {P W 5) word regarding the parti- 
cipation of the different accused in the 
infliction of the injuries on Bhupatgar and 
Sabalsing and Parbatsing The reason is 
that judging by the number of injuries 
on both the sides something m the nature 
of a melee must have taken place and 
it would be difficult to judge who in- 
flicted what blow on what part of the 
body m the course of such a melee " 

Again m another portion of the judg- 
ment it observed 

"As to what exactly transpired at the 
time of the incident and who acted as 
aggressors and who dealt with the first 
blow there is no clear evidence available 
on the record of the case According to 
the evidence of Parbatsing to the extent 
that it is corroborated by Kasalsing the 
persons on the side of the accused acted 
as aggressors but we are not prepared to 
accept Parbatsing s version on that aspect 
of the matter when he is silent about 
the injuries on accused Nos 1 and 2 

11 After having observed as above 
strangely enough the High Court still 
came to the conclusion that Accused 2 
4 and 5 went to the scene of occurrence 
■with the common intention of forcing 
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their way through the Mocham, by force, 
if necessary I he evidence on record 

discloses that as soon as A-4 came back 
to the village and informed the villagers 
that Sabalsmg and his brother are not 
allowing them to pass through the 
Mocham there was a drum beating at the 
instance of A 2 It is most likely that 
thereafter the villagers gathered there and 
all of them went to Mocham with a view 
to see that their right of way is not 
obstructed In our opinion the High 
Court was not right in relying on the 
testimony of P W 5 to come to the con- 
clusion that only A I to A 5 went to the 
scene at that time This finding of the 
High Court in a way conflicts with its 
finding as regards the role played by A 1 
at the time of the incident The proba- 
bilities are m favour of the version put 
forward by A 1 There was no basis for 
the High Court s finding that when A 2,i 
4 and 5 went to the scene thev had the* 
common intention of forcing their way j 
using violence if necessary At one stagej 
the High Court arrived at a finding that 
the only common intention that the vil- 
lagers had was to enforce their right of 
way Such a common intention cannot 
be considered as a common intention to 
commit a criminal act within the mean- 
ing of Section 54 I P C The inference 
drawn by the High Court that A 2 A-4 
and A 5 had a common intention to force 
their way through the Mocham, using 
violence if necessary was evidentlv drawn 
solely on the basis of the fact that at the 
time of the occurrence A 2 had spade- 
with him and A-4 and A-5 had sticks n» 
their hands From the fact that one vil- 
lager had a spade in his hand and the 
other two had sticks in their hands it is. 
not safe to draw the inference that they 
intended to commit any offence Again 
on the material on record it is not pos- 
sible to draw a firm inference that A 4, 
A 2 and A 5 had any common intention 
It is not proved that they had met to- 
gether earlier From the proved facts 
it is not possible to draw a conclusive- 
inference that they acted in concert, 
which is the essential requirement of Sec- 
tion 34 I P C Again for coming to the 
conclusion that A 2 had i spade and A-4 
and A 5 had sticks in their hands v e 
have to largely rely on the testimony of 
P W 5 a wholly unreliable witness 
12 Even if the High Court is right w 
its conclusion that the common intention 
of A 2 A-4 and A 5 was to force their 
way through Mocham by using force, if 
necessary, it could not have con viewed 
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them under Section 304, I. P. C. because 
it is not the finding of the court they 
intended to cause any injury to any per- 
son. The High Court has failed to bear 
in mind the distinction between Sec. 34 
and Section 149 of I. P. C. 

13 In the result this appeal is allow- 
ed and the appellants are acquitted. 

Appeal allowed. 
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A. K Jain and others. Appellants v. 
Union of India and others. Respondents. 

Criminal Appeal No. 189 of 1966, D/- 
25-7-1969. 

(A) Essential Commodities Act (1955), 
Ss. 2 (b) and (c), 3 — Scheme of CIs. (b) 
and (c) of Sec. 2 and Sec. 3 — Scheme 
intended to bring under control cultiva- 
tion and sale of food crops — Sugar-cane 
does come within ambit of Act and cul- 
tivation and sale of sugar-cane can be 
regulated under Sec. 3 — Sugar-cane 
(Control) Order (1955), R. 3 (3) is valid. 
AIR 1956 SC 676, Bel. on. (Para 4) 

(B) Essential Commodities Act (1955), 
Sec. 3 — Order under Sugar-cane (Con- 
trol) Order (1955), R. 3 (3) — • Regulation 
of price of sugar-cane — Provision ex- 
pressly contained in Bihar Sugar Facto- 
ries Control Act (1937) and also in Sugar- 
cane (Control) Order (1955), R. 3 (3) — 
Provision of Order prevails over the Act, 
the Act being a pre-Constitution Act. 

(Para 6) 

(C) Constitution of India, Scb. VII, List 
HI, Entry 33 — Law relating to control 
of sugar-cane — Parliament is competent 
to enact law by virtue of Entry 33 of 
List 1H — Power conferred on Govern- 
ment under Sec. 3 of Essential Commo- 
dities Act and Sugar-cane (Control) Order 
(1955), cannot be challenged as invalid. 

(Para 7) 

(D) Criminal P. C. (1S9S), Sec. 4 (1) (f) 
— Complaint regarding offence under 
Sec. 7 of Essential Commodities Act. — 
Offence punishable with three years im- 
prisonment — Is cognizable offence with- 
m meaning of Sec. 4 (I) (f). 

(Para 10) 

AN/AN/D557/69/RGC/D 


The following Judgment of the Court 
was delivered by 

HEGDE, J.: — This appeal against the- 
decision of die High Court of Patna in. 
Criminal W. J. C No. 11 of 1966 was. 
brought after obtaining special leave from, 
this Court. The principal question raised 
herein is whether the investigation which 
is being earned on against the appellants- 
under sub-rule (3) of Rule 3 of Sugar- 
cane (Control) Order, 1955 (to be herein- 
after referred to as the Order) read with. 
Section 7 of the Essential Commodities 
Act 1955 (to be hereinafter referred to as 
the Act) is m accordance with law. 

2. The appellants are office bea- 
rers of M/s. S. K. G. Sugar Ltd. 
(Lauriya). A complaint has been 
registered against them under sub-rule (3) 
of Rule 3 of the Order read with S. 7 of 
the Act on the ground that they have 
failed to pay to the sellers the price of 
the sugar-cane purchased by them, within 
the time prescribed. The said complaint 
is being investigated. The appellants are 
objecting to that investigation on various- 
grounds. They unsuccessfully sought the 
intervention of the High Court oh Patna 
under Article 226 of the Constitution in 
Cr. W. J. C. No. 11 of 1966. Hence this 
appeal. 

3. Mr. B. R. L. Iyengar appearing for- 
the appellants challenged die validity of 
the investigation in question on various- 
grounds. We shall now proceed to deal 
with each one of those grounds. 

4. The 1st contention of Mr. Iyengar 
was that sub-r. (3) of R. 3 could not have 
been validly issued under S. 3 of die Act. 
According to him the said Section 3 can- ) 
not be used for controlling the payment 
of the price of food crops; it can only deal 
with food-stuffs, food crops are outside 
its scope. This contention has been nega- 
tived by the High Court. We agree with 
the High Court diat there is no merit m 
this contention. Section 2 (a) oh the 
Act defines “essential commodity”. Sub-, 
clause (v) of that clause brings food-stuffs 
within die definition of essential com- 
modity. Clause (b) oh Section 2 prorides- 
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that food crops include sugar cane The 
next important provisions in the Act are 
clauses (b) and (c) of Section 3 (1) Sec 
tion 3 (1) provides that if the Central 
Government is of opinion that it is neces 
sary or expedient so to do for maintain 
ing or increasing supplies of any essen 
tud commodity or for securing their equit- 
able distribution and availability at fair 
prices, it may by order, provide for regu 
lating or prohibiting the production sup 
ply and distribution thereof and trade and 
commerce therein Sub section (2) of that 
'Section says that without prejudice to the 
generality of the powers conferred by 
-sub section (1) an order made thereunder 
.may provide 

(b) for bringing under cultivation any 
waste or arable land whether appurtenant 
to a budding or not for the growing 
thereon of food-crops generally or of 
specified food crops, and for otherwise 
maintaining or increasing the cultivation 
of food crops generally, or of specified 
.food crops" 

Clause (c) provides for controlling the 
pnce at which any essential commodity 
may be bought or sold From the scheme 
of clauses (b) and (c) of Section 2 and Sec- 
tion 3 of the Act it is clear that the Par- 
liament intended to bring under control 
the cultivation and sale of food crops In 
view of these provisions it is idle to con- 
tend that sugar cane does not come with- 
in the ambit of the Act The question 
whether the cultivation and sale of sugar 
cane can be regulated under Section 3 of 
the Act came up for the consideration of 
this Court in Ch Tika Ramji v State of 
U P 1950 SCR 393=(AIR 1938 SC 670) 
At pages 432 and 433 (of SCR)=(at p 703 
ofjMR) of the report it is observed 

“Act X of 1935 included within the 
hdnntcron di esseriuai commodity 'toocl- 
stuffs which we have seen above would 
include sugar as well as sugar cane This 
Act was enacted by Parliament m exercise 
of the concurrent legislative power under 
Eentry 33 of List HI as amended by the 
Constitution Third Amendment Act 1934 
Food crops were there defined as mclud 
ing crops of sugar cane and Section 3 
(I) gave the Central Government powers 
to control the production supply md 
distribution of essential commodities 
and trade and commerce therein for 
maintaining or increasing the supplies 
thereof or for securing their equitable 
distribution and availability at fair prices 
Section 3 (2) (b) empowered the Central 
Government to provide inter alia for 
bringing under cultivation any waste or 
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arable land whether appurtenant to a 
building or not for growing thereon of 
food crops generally or specified food 
crops and Section 3 (2) (c) gave the 
Central Government power for controll 
ing the price at which any essential 
commodity may be brought or sold 
These provisions would certainly faring 
within the scope of Central legislation 
the regulation of the production of 
sugar cane as also the controlling of the 
price at which sugar cane may be brought 
or sold and in addition to the Sugar 
Control Order, 1935 which was issued hy 
the Central Government on 27th August 
1955, it also issued the Sugar cane Control 
Order 1955 on the same date invest 
ing it with the power to fix the pnce of 
sugar cane and direct payment thereof as 
also the power to regulate the movement 
of sugarcane 

Parliament was well within its powers 
in legislating m regard to sugar cane and 
the Central Government was also well 
within its powers in issuing the Sugar- 
cane Control Order, 1955 in the manner 
it did because all this was m exercise of 
the concurrent power of legislation under 
Entry 33 of List III ” 

5 It is needless to say anything more 
on this question 

0 It was next contended by Mr Iyen- 
gar that the regulation of price of sugar- 
cane is expressly dealt with by the Bihar 
Sugar Factories Control Act 1937 and 
therefore we should not impliedly spell 
out the same power from the provisions 
of the Order and the Act Mr Iyengar 
is not right m contending that the power 
that is sought to be exercised in the in- 
stant case is an implied one Sub rule (3) 
of Rule 3 specifically provides that unless 
there is an agreement in writing to the 
corfirary ’Ddtween "fne "parties "fne pur- 
chaser shall pay to the seller the price of 
the sugar cane purchased within 14 days 
from the date of the delivery of the 
sugarcane This is a specific mandate 
If the Bihar Act provides anything to the 
contrary the same must be held to have 
been altered in view of Article 372 of the 
Constitution which provides that all laws 
m force m the territory of India immedia 
tely before the commencement of this 
Constitution shall continue in force there 
in until altered or repealed or amended 
by a competent legislature or other com 
petent authority Quite clearly the Bihar 
Act is a pre Constitution Act and it could 
have continued to be in force onlv till it 
was altered repealed or amended by s 
competent legislature or other competent 
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-authority. \\ 


, _ Ve shall presently see that 

toe authority that altered or amended 
that law is a competent one. 

7. The next contention of the learned 
Counsel for the appellants was that the 
lariiament had no competence to enact 
•any law relating to the control of sugar- 
cane as that subject is within the exclu- 
sive legislative jurisdiction of the State, 
tiie same being a part of agriculture. This 
contention is again unsustainable in view 
of Entry 33 of List III of the Constitu- 
tion which empowers the Parliament to 
legislate in respect of production, supply 
and distribution of food-stuffs. It is not 
disputed that the Parliament had declared 
bv law that it is expedient in public in- 
terest that it should exercise control over 
iood-stnffs. That being so it was well 
vithin the competence of Parliament to 
enact the Act and hence the power con- 
erred on the Government under Sec. 3 

, , ® Act cannot be challenged as in- 
valid. 
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1970 CRI. L. J. 369 (Yol. 76, C. N. 8$) = 
AIR 1970 SUPREME COURT 272 
(V 57 C 57) 

(From- AIR 196S Orissa 26) 

S. M. SIKRI, G. K. MITTER AND 
P JAGANMOHAN REDDY, JJ. 

Khetra Basi Samal and another etc.. 
Appellants v. The State of Onssa etc.. 
Respondents 

Criminal Appeals Nos 160 and 171 of 
1967, D/- 14-8-1969. 

(A) Criminal P. C. (189S), Sections 417 
(3), 417 (1), 239, 439 — Accused charged 
of offences committed in the course of 
same transaction — Case instituted against 

some of the accused upon complaint 

Case clubbed under Section 239 along 
with case instituted against other accused 
upon police report — Acquittal of all ac- 
cused — Appeal against acquittal of ac- 
cused against whom cognizance is taken 
on police report, maintainable only at the 
instance of the State and not at the in- 


§• There is no substance in the con- 
dition that the impugned' order contra- 
venes the fundamental right guaranteed 
to the citizens under Article 19 (1). No 
undamental right is conferred on a buyer 
D , oi Pay the price of the goods pur- 
c iased by him or to pay the same when- 
ever he pleases. 

The contention that in view of S. 11 
j the Act, no cognizance could have 
eon taken of the offence alleged is pre- 
ffiature This question- does not arise in 
us ca ^e. No Court has yet taken cogniz- 
ance of die case. That stage has still to 
-come. ° 

. ”• There is no substance in the con- 
;ff°n.that die complaint made before 
is police does not disclose a cognizable 
ence and as such the police could not 
J) ve taken up the investigation of that 
mplaint. The offence complained of 
Punishable with three years’ imprison- 
cut and as such it falls within the 2nd 
c i of the Cr. P. C and consequently the 
- r i (, c ls a cognizable offence as defined 
(auction 4 (1) (f) 0 f the Cr. P. C. Hence 

s anie S C T >en Police to investigate the 

U. Tor the reasons mentioned above 
tpnff re u P a ^to t° accept any of the con- 
j., r . 0n advanced on behalf of the appel- 
l!ip / tlie result this appeal fails and 
same is dismissed. 

Appeal dismissed. 


stance of complaint — Remedy of com- 
plainant is under Section 439. AIR 196? 
Orissa 26, Reversed. 

Where, in respect of offences commit- 
ted by several accused persons in the 
course of the same transaction two cases 
— one instituted against some accused ini- 
tially upon a police report and the other 
instituted against remaining accused upon 
a complaint — are clubbed under Sec- 
tion 239 and all accused are acquitted 
then an appeal against the acquittal of 
accused, against whom cognizance was 
taken upon the police report, will not lie 
at the instance of the complainant under 
Section 417 (3) but will only be maintain- 
able if preferred by State Government 
under Section 417 (1) The two cases re- 
tain their individuality except for the 
convenience of die trial. The cases be- 
ing separate cases of which cognizance 
was taken separately, the mere clubbing 
of the two cases together for the purpose 
of trial will not alter die nature of the 
cases so as to affect their appealability 
under Section 417. If appeal is not pre- 
ferred by the State the complainant may 
invoke the powers of High Court under 
Section 439 if proper grounds for revi- 
sion are present AIR 1968 Ori 26, Re- 
versed. (Para 7} 

(B) Criminal P. C. (1898), Section 439 
— Acquittal of accused — Revision at the 
instance of private complainant — Revi- 
sion al jurisdiction of High Court — - High 
Court cannot re-appraise the. evidence 
and upset the findings of Magistrate. 
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The revisional junsdiction conferred on 
the High Court under Section 439 is not 
to be lightly exercised, when it is in- 
voked by a private complainant against 
an order of acquittal, against which the 
G<?v eminent has a right of appeal under 
Section 417 This jurisdiction should be 
exercised by the High Court only in ex- 
ceptional cases when there is some glar 
mg defect m the procedure and there is 
a manifest error on a point of law and 
consequently there has been a flagrant 
miscarriage of justice It is not possible 
to lay down the criteria for determining 
such exceptional cases which will cover 
all contingencies However some cases of 
this kind which will justify the High 
Court in interfering with a finding of ac 
quittal in revision may be where the trial 
court has no jurisdiction to try the case 
but has stdl acquitted the accused or 
where the trial court has wrongly shut 
out evidence which the prosecution wish- 
ed to produce, or where the appeal court 
has wrongly held evidence which was 
admitted by the trial court to be madmis 
sible, or where material evidence has been 
overlooked either by the trial court or 
by the appeal court or where the ac- 
quittal is based on a compounding of the 
offence which is invalid under the law 
AIR 1951 SC 196 and AIR 1951 SC 318 
and AIR 1962 SC 1788, Rcl on 

(Paras 10, 11) 

So where it is not evident that the tnal 
court shut out any evidence which the 
prosecution wanted to produce or admit 
ted any inadmissible evidence or over- 
looked any material evidence but the 
Magistrate after examining the evidence 
produced by the prosecution acquitted 
the accused as according to him there 
was no proof beyond reasonable doubt 
that it was the accused who committed 
the crime then it is not permissible under 
Section 439 for the High Court to pro 
ceed to re appraise the evidence of the 
witnesses and set aside the order of ac- 
quittal on the ground that Magistrate had 
not taken tbe trouble of sifting the grain 
from the chaff nor in surh cases retrial 
can be ordered by High Court 

(Para 12) 

Cases Referred Chronological Paras 
(1962) AIR 1962 SC 1788 (V 49) = 

1963-3 SCR 412 IC Chinnaswamy 
Reddy v State of A P jj 

(1931) AIR 1931 SC 196 (V 33) = 

1951 SCR 284 D Stephens v 
Nosibolla JO 


(1951) AIR 1951 SC 316 (V 38) = 

1931 SCR 676, Logendranath Jha 

v Polailal Biswas 16 

Mr S N Anand, Advocate, for Appel- 
lants (In Cr As No 160 of 1967) M/s R 
K. Garg, S C Agarvval and D P Singh, 
Advocates of M/s Ramamurthi and Go 
and Miss Sumitra Chakravarty, Mr Uma 
Dutt Advocates for Appellants (In Cr A 
No 171 of 1967) M/s V C Mahajan- 
and R N Sachthey Advocates for Res- 
pondent (In Cr A No 160 of 1907) 

The following Judgment of the Court 
was delivered by 

MITTER, J These two appeals 
by special leave are from one judg 
mrnit of the High Court of Orissa near 
ing an appeal from an order of acquittal 
of 31 persons accused on charges under 
Sections 147, 323 and 325 of trie Indian 
Penal Code for being members of an 
unlawful assembly and having voluntarily 
caused hurt and inter aha a grievous one 
by dislocating a tooth by means of a 
knife like thing of one Jagabandhu 
Beliera the appellant before the High 
Court 

2 The incident is alleged to have hap- 
pened on October 4, 1963 at about 11 
A M in village Anantpur in course of 
which the accused persons are said to 
have assaulted Jaganbandhu Behera with 
lathis and sharp instruments The motive 
for the crime was said to be enmity aris- 
ing out of Gram Panchayat election and 
previous litigation between Jagabandhu 
Behera and Khetrabasi Samal one of the 
said 31 persons The first information re 
port was lodged at 5 p m by one Maguni 
Charan Biswal who however was not 
examined at the tnal In this report ten 
persons were stated to have taken part n> 
assaulting and hurting Jagabandhu More 
than six weeks thereafter Jagabandhu fil- 
ed a complaint before a Magistrate m 
which he named 31 persons including 
those against whom the first information 
report had been lodged as his assailants 
The complainant stated therein that he 
had been assaulted so mercilessly as to 
render him unconscious and he recovered 
consciousness m Anantapur Dispensary 
where he was treated by a doctor From 
there he was taken to a hospital m Cut 
tack and was lodged there fall November 
18 1962 

3 The Magistrate examined the com 
plamant on the same day and directed 
another Magistrate of the First Class 
inquire and report On January 23, Iw* 
after getting the report of such lDqmr/ 
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IKK f t mi ° f Prosecution 

bon, the Maeistratfi "Besses and took the view that the tesh- 


bon, the Magistrate held “that there was 
a pnma facie case against the accused 
persons under Sections 147/323 I. P, C. 
except tire first ten accused persons as per 
, complaint petition since they had 
! r, ad >V been sent for trial in G. R, No. 
194 j of 1962.” He took cognizance 
against accused persons from serial Nos. 
H to 31 as per the complaint petition 
under Sections 147/323 I. P. C. 

4. The G. R. case had already been 
started on die basis of the first informa- 
tion report. On July 12, 1963 the com- 
plainant Jagabandhu Behera filed a peti- 
tion to club the complaint case along with 
e analogous G. R. case and after giving 
a bearing to both parties the Magistrate 
p j™ an order on 15th July 1963 to the 
c , that the two cases were to be 
cltibbed togetlier and provisions of Sec- 
tion 2o2 Cr. P. C. were to be followed. 

ie proceedings went on for an inordi- 
no te pj2 n S time and ultimately on August 
' oo the trying Magistrate delivered 
judgment acquitting all the accused. 
Jagabandhu Behera filed an appeal to 
fP e £igh Court under Section 417 (3) of 
ie Code of Criminal Procedure and the 
grounds urged in support of such appeal 
vere substantially based on the alleged 
auure of the Magistrate to take a pro- 
P e r view of the evidence. 

5. Before the High Court, a point was 
a(cen on behalf of the respondents chal- 
ongmg the maintainability of the appeal 
against accused 1 to 10 against whom 
S ,llzan ce was taken on the police re- 
,, Among these ten persons are the 
PPellants in the two appeals to tills Court, 
was urged that as these ten persons had 

nPmoo 88 accused in G. R. Case No. 1943 
an appeal against their acquittal 
°uld not lie at the instance of the com- 
P /j ma nt under Section 417 (3) but would 
o Y ne maintainable if preferred under 
c ion 4 17 (1) by the State Government, 
tnn^'r a ^ so c °ntended that mere clubbing 
gether of the cases, the G R. case and 
wn i , COrn pIainant s case, for joint trial 
_ u a not change the character thereof 

nl/ a 'V° convert the G. R. case into a com- 
plaint case. 

^ le Court overruled this ob- 

tinr, on tiie ground that Sec- 

tion 239 Cr. P. C. allowed the trial of 
tf, _ Uni ‘ J er of persons whether accused of 
if Mi Satne °tience or of different offences 
«, GSe were committed in the course of 
«. Saj ue transaction. The High Court 
considered the merits of the appeal. 


that the testi- 

mony or prosecution witnesses 1, 2 and 5 
who claimed to have witnessed the inci- 
dent themselves had been discarded by 
the Magistrate on extraneous considera- 
tions Sifting the evidence for itself the 
High Court held that seven of the ac- 
cused i. e , the appellants to this Court 
were guilty of some of the charges fram- 
ed against them and passed sentences 
ranging from three months to six months 
in different cases after setting aside the 
acquittal. 

7. It was contended before us on be- 
half of the appellants that the appeal to 
tlie High Court was incompetent and in 
our view this contention must be accept- 
ed. There were two separate cases of 
which cognizance was taken separately. 
One was started on the basis of a police 
report while die other was on the com- 
plaint of Jagabandhu Behera. As die ac- 
cused in both the cases were said to have 
committed the offences m the course of 
the same transaction, the cases were club- 
bed together for the purpose of trial and 
such a course was clearly permissible 
under Section 239, Cr. P. C. That did 
not however alter the nature of the cases 
so as to affect their appealability under 
Section 417. The two cases retained their 
individuality except for the convenience 
of the trial If the cases had ended in 
conviction they would have had to be 
separately recorded The first ten ac- 
cused would have had to appeal from 
their conviction and sentence in die G. R. 
case and similarly the remaining accused 
from die complaint case. If the State did 
not think it proper to direct the Public 
Prosecutor to present an appeal to the 
High Court from the order of acquittal 
in the G. R. case it might have been 
open to the complainant to invoke the 
powers of the High Court under Sec- 
tion 439 of the Code if proper grounds 
for revision were present. 

8. Counsel for the respondents argued 
diat this was a case where we should not 
allow the appeal on die ground that the 
High Court had gone wrong in exercising 
its powers under Section 417 (3) of the 
Code but should send the matter back 
to the High Court for disposal according 
to law including the powers under Sec- 
tion 439 of the Code. It was said that 
Jagabandhu Behera had been beaten up 
by a number of persons in a public place 
in broad day light and although there 
might be infirmities in the evidence ad- 
duced on behalf of the prosecution and 
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contradictory statements made by some 
of the prosecution witnesses, we should 
not put an end to the proceedings here 
but send the matter back to the High 
Court for proper disposal 

9 In our view, the law does not per 
nut such a course to be adopted on the 
facts of this case The powers of the 
High Court under Section 439 Cr P C 
although wide are subject to certain 
limitations Section 439 (4) expressly pro- 
vides that the section shall not be deem- 
ed to authorise the High Court to con 
vert a finding of acquittal into one of 
conviction 

10 This Court has had to examine the 
jurisdiction of the High Court tinder this 
section on several occasions In D Ste- 
phens v Nosibolla 1951 SCR 284 = (AIR 
1951 SC 196) it was pointed out (sec at 
p 291 (of SCR) = (at p 199 of AIR)) that 

The revisional jurisdiction conferred 
on the High Court under Section 439 of 
of Code of Criminal Procedure is not to 
be lightly exercised, when it is invoked 
by a private complaint against an order 
of acquittal, against which the Govern 
ment has a right of appeal under Sec 
tion 417 It could be exercised only in 
exceptional cases where the interests of 
public justice require interference for the 
correction of a manifest illegality or the 
prevention of a gross miscarriage of 
justice Tins jurisdiction is not ordina 
nly invoked or used merely because the 
lower court has taken a wrong view of 
the law or misappreciatcd the evidence 
on record” 

Agam m Logendranath Jha v Tolailal 
Bisv as 1951 SCR 676 = (AIR 1951 SC 
316) where the High Court had set aside 
an order of acquittal of the appellants 
by the Sessions Judge and directed their 
re trial this Court see at p 6S1 (of SCR) 
— (at p 318 of AIR), said 

"though sub section (1) of Section 439 
authorises the High Court to exercise, m 
Us discretion any of the powers confer 
red on a court of appeal by Section 423 
sub section (4) specifically excludes the 
power to convert a finding of acquittal 
into one of conviction’* This does not 
mean that in dealing with a revision peti 
tion by a pnvate party against an order of 
acquittal the High Court could in the 
absence of any error on a point of law 
re appraise the evidence and reverse the 
findings of facts on which the acquittal 
was based provided only it stopped short 
of finding the accused guilty and passing 
sentence on him By merely characteris- 
ing the judgment of the tnal court as 


‘perverse and lacking in perspective" 
the High Court cannot reverse pure find 
mgs of fact based on the trial courts 
appreciation of the evidence in the case* 

11 In K Chmnaswamy Reddy v 
State of Andhra Pradesh 1963 3 SCR 412 
at p 418 = (AIR 1962 SC 1788 at p 1791) 
the court proceeded to define the limits 
of the jurisdiction of the High Court 
under Section 439 of the Criminal Pro- 
cedure Code while setting aside an order 
of acquittal It was said 

" this jurisdiction should in our opi 
nion be exercised by the High Court only 
in exceptional cases when there is some 
glaring defect in the procedure and there 
is a manifest error on a point of law 
and consequently there has been a 
flagrant miscarriage of justice It 

is not possible to lay down the criteria 
for determining such exceptional cases 
which would cover all contingencies We 
may however indicate some cases of this 
kind which would in our opinion justify 
the High Court in interfering with a find 
ing of acquittal In revision These cases 
may be where the trial court has no 
jurisdiction to try the case but has still 
acquitted the accused, or where the tnal 
court has wrongly shut Out evidence 
which the prosecution wished to produce, 
or where the appeal court has wrongly 
held evidence which was admitted by the 
trial court to be inadmissible or where 
material evidence has been overlooked 
either by tbe trial court or by the appeal 
court or where the acquittal is based on 
a compounding of the offence which is 
invalid under the law" 

12 It may be that a case not covered 
bv any of the contingencies mentioned 
above mav sbll arise But where as 
here the appeal court (the High Court 
in this case) has set aside the order of 
acquittal almost entirely on the ground 
that the Magistrate should not have dis 
believed tbe three eye witnesses, viz., 
P Ws 1 2 and 5 the case clearly falls 
within the contingencies mentioned m the 
above decision of this Court The High 
Court judgment does not show that the 
trial court shut out any evidence which 
the prosecution wanted to produce or ad 
milted any inadmissible evidence or over 
looked any material evidence The Magi* 
trate examined the evidence produced by 
the prosecution According to him, the*® 
was strong enmity between the two pad 
les of Jagabandhu Behera and Khetrabasi 
Samal and although the incident was sup* 
posed to have taken place in front of 3 
large number of shops and before a larg® 



Abdul Razak v. State of Maharashtra (Ramaswami J ) 


1970 Cri. L. 3, 

gathering, only one person from those 
shops, P. W. 5 who was a chance witness 
occasionally going to the place for the 
purpose of carrying on his business in 
fish, was examined by the prosecution and 
there was no explanation for not examin- 
ing the other witnesses named m the 
complaint petition. P. W. 1, one of the 
witnesses mentioned in the judgment of 
the High Court and relied on by it was 
the complainant’s father-in-law and as 
such a person interested m the success of 
the prosecution. Relying on the testi- 
mony of the doctor who had examined 
Jagabandhu Behera, the Magistrate found 
himself unable to accept the evidence of 
the prosecution witness to the effect that 
the injury to the tooth was caused by 
a sharp-cutting instrument in which case 
other external injuries could not have 
been avoided. The Magistrate was 
doubtful as to whether the accused per- 
sons had any hand in the commission of 
the crime and although the assault on 
Jagabandhu was a brutal one there was, 
according to the Magistrate, no proof 
beyond reasonable doubt that it was the 
accused persons who had committed it. 
The High Court proceeded to re-appraise 
the evidence of the witnesses and upset 
the finding of the Magistrate thereon on 
the ground that he “had not taken the 
trouble of sifting the grain from the 
chaff.” Clearly such a course is not per- 
missible under Section 439 of the Criminal 
Procedure Code. Nor in our opinion the 
facts and circumstances of this case war- 
rant the ordering of a re-trial by the High 
Court if it felt disposed to exercise powers 
under Section 423 Cr. P. C expressly in- 
cluded in Section 439. Sending the case 
back to the High Court can serve no 
useful purpose. 

13. As the appeal to the High Court 
Was incompetent, we allow the appeals 
und direct the cancellation of their bail 
bonds. 

Appeals allowed. 
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AIR 1970 SUPREME COURT 2S3 
(V 57 C 60) 

(From: Bombay)* 

S. M. SIKRI, R S. BACHAWAT AND 
V. RAMASWAMI, JJ 

Abdul Razak Murtaza Dafadar, Appel- 
lant v. State of Maharashtra, Respondent. 

Criminal Appeal No. 245 of 1968, D/- 
2-5-1949. 

(A) Evidence Act (1S72), Secs. 24 and 
26 — Accused kept in remand for fifteen 
days — Then after being kept in jail cus- 
tody for three days produced before exe- 
cutive Magistrate for recording confession 

After preliminary questioning and a 

warning accused sent back to jail Con- 
fession recorded on next day, held, was 
voluntary — Accused had spent four davs 
in judicial custody and he was not under 
influence of investigating agency for at 
least four days — (Criminal P. C. (1S9S), 
Sec. 164.) 

The accused was kept in remand tor 
about a fortnight after his arrest There- 
after he was kept in jail custody for three 
davs and then on fourth day he was pro- 
duced before the Executive Magistrate for 
recording confession. The Magistrate 
made the preliminary questioning of the 
accused, gave him a warning and sent him 
hack to jail On the next day the ac 
cused was produced before the Magistrate 
and die confession was recorded. Dunng 
the tnal, the accused in answer to ques- 
tion regarding the confession merely said 
that he did not make the confession. H 
did not say that it was made on account 
of anv inducement or coercion on the 
nart of police On the contention that 
jfoe confession was not voluntary as the 
accused was in prolonged police custod 
for at least a fortnight before makm 0 the 
confession; 

Held that the confession of the accus- 
ed was voluntary It was clear that he 
had spent four dais in judicial 
and he was not under the influence of i 
mvcshgating agency for at least four davs. 
’S he had 24 hours to think after he 

was told by die _ Magistrate^ that^he^v. as 


w «c tolCl DV uie 7- 1 .r 

not bound to make any confession and if 
Pe made one it would be used against 
Mm Cr. App No U16 o! 196, and Com 
firmation Case N o lo of 1 967 ’ P C- — 
1116 of 1967 and Con- 


°(Cri Appeal No cYanr TV 

firmation Case No. lo of 196/, D/ 

11-1967 — Bom ) 
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11 1967 (Bom), Affirmed, AIR 1956 SC 56 
&. AIR 1957 SC 637, Disting (Para 9) 
(B) Evidence Act (1872), Sec 45 • — Dog 
tracking evidence — Admissibility 
(Obiter) The tracker dogs evidence 
cannot be likened to the type of evidence 
accepted from scientific experts describ- 
ing chemical reactions, blood tests and the 
actions of bacilli, because the behaviour 
of chemicals, blood corpuscles and bacilli 
contains no element of conscious volition 
or deliberate choice Dogs are intelligent 
animals with many thought processes 
similar to the thoughlrprocesses of human 
beings and wherever there are thought 
processes there is always the nsk of error, 
deception and even self deception In the 
present state of scientific knowledge evi 
dence of dog tracking, even if admissible, 
is not ordinarily of much weight Am 
Juns 2nd Edn , Vol 29 p 429 para 378 
and 1866 N I 160, Ref to (Para 11) 
[Their Lordships however did not ex- 
press any concluded opinion or lay 
down any general rule with regard to 
tracker dog evidence or its significance or 
its admissibility as against the accused ] 
fPara 12) 

Cases Referred Chronological Paras 
(1957) AIR 1957 SC 637 (V 44)= 

1957 Cn LJ 1014 Sarwan Singh 
v State of Punjab 9 

(1956) AIR 1956 SC 56 (V 43)= 

1936 Cn LJ 152 Nathu v State 
of U P 9 

(1866) 1866 N I 160 R v Mont 
gomery H 

Mr B D Shaima Advocate, Amicus 
Cumc for Appellant M/s II R Khanna 
& S P Nayar Advocates for Respon- 
dent 

The following Judgment of the Court 
was delivered by 

RAMASWAMI, J — The appellant was 
convicted under Sections 302 307, 325 
and 427, Indian Penal Code and also 
under Section 126 of the Indian Railways 
Act b> the Additional Sessions Judge of 
Singh in Sessions Case No 9 of 1967 
The appellant was sentenced to death 
under Section 302, Indian Penal Code No 
other sentence was awarded for the 
remaining offences The appellant prefer- 
red an appeal to the Bombay High Court 
m Criminal Appeal No 1116 of 1967 
which was dismissed on the 17th Novem- 
ber, 1967 and the sentence of death im- 
posed on the appellant was affirmed This 
appeal is brought by special leave from 
the judgment of the Bombay High Court 
2 The prosecution case arises out of 


the derailment of Poona Wasco Express 
train at about 4 40 in the early morning 
of October 10 1966 The derailment oc- 
curred on the Vaddi bridge which is 
beyond Miraj Station As a result of this 
derailment, five bogies were capsized 
Out of these five bogies two went into 
the stream down below, two were on the 
slope and one on the track In this ina 
dent ten persons died and a large number 
of other persons received grievous mju 
nes The charge against the appellant 
was that he had removed fish plates, nuts 
bolts etc, of the rail joint near Vaddi 
bridge No 215 on Miraj Mahisal Rad 
wav track at Km No 743/9 and 10 be- 
tween 4 05 a m and 4 50 a m m the 
early morning of October 10 1966 v ith 
intent or knowledge that he was likely 
to endanger the safety of the persons 
travelling m the said train and he caused 
the Poona Wasco express train No 208 
Dn to be capsized at Vaddi and thereby 
committed murder knowingly causing 
deaths of 10 persons who were passen 
gers in that train 

3 The appellant Abdul Rajak Murtaja 
Dafcdar was working at Miraj rad 
way station as gangman m gang 
No 13 of which Laxman Madar 
was the Mukadam or Cangmate 
and Bapu Sopana was the Kcyman The 
area under this gang was from Km Nos 
711/3 to 747/5 covering a railway track 
of 4 miles or 6 km Vaddi bridge falls 
within this area Vaddi bridge is at 2% 
miles from the railway station of Mira), 
towards Belgaum Mhaisal gate is also 
towards Belgaum at 1% miles from the 
railway station on the way to Vaddi 
bridge At Bhaisal gate is the quarter of 
Laxman Madar the gangmate Near the 
quarter of Laxman is the tool box where 
the tools of the gang are kept under lock 
and key 

4 Vaddi bridge is the biggest bridge 
out of the seven bndges lying between 
Km Nos 743/9 to 747/5 The height of 
the bridge is about 3(y to 40* There are 
six big arches and two small arches on 
each side of the bridge The bridge is of 
masonry stone The case of the prose- 
cution is that the appellant quarrelled 
with Laxman who always found fault 
with him and did not spare him when 
he was absent from or late in attending 
duties On two or three occasions Laxman 
had altercation with the appellant and 
Laxman had reported against him and 
Dastgir, a friend of the appellant tJa 
October 9 1966 an altercation took place 
between the appellant and Laxman La 1 ' 
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man found the work of levelling and 
packing done by other gangman except 
the appellant satisfactory and so Laxman 
asked the appellant to correct the defect. 
The appellant got irritated and took ex- 
ception to the remark of Laxman and 
rushed towards him with a pick axe say- 
ing that he would break his head Lax- 
man threatened to report tire conduct of 
‘the appellant to the Permanent Way Ins- 
pector and went away towards the tool 
box. Laxman got a report written by 
Maruti about the incident and handed 
•over the report to the Assistant Station 
Master at about 7 or 7 30 p. m. Train 
No. 204 was due to arrive and the Sta- 
tion Master was in a hurry and so he des- 
patched the complaint by free service 
way bill slip through his office boy to the 
under-guard of the incoming train, name- 
ly, 204 Dn. According to prosecution 
case Piamchand Sadre, P. W. 37, saw the 
appellant going on the track at 3 or 3.15 
a m. P. W. 37 was serving as a Saimk 
-of the Railway Protection Force at Miraj 
Railway Station. He was on duty at 'G' 
point from 9 p. m. on October 9, 1966 till 
7 a. m. the next day. After the witness 
saw the appellant going along the track 
goods train No. 239 arrived at Miraj Rail- 
way Station at 4.10 or 4.15 a. m this 
goods train had passed the Vaddi bridge 
at 4.05 a. m. The appellant let the goods 
train pass and approached the railway 
bridge at Vaddi with a spanner 
and removed the fish plates and 
the keys and jaws of the sleepers 
of the 18” rail of right hand side 
-of the rail line. When the Poona-Wasco 
Express Train approached the bridge 
there was a “thud-thud” sound as if .the 
tram was collapsing. The engine driver 
-closed the steam and applied brakes as 
soon as the engine entered the bridge but 
before stopping, the engine had covered 
Tiths length of the bridge The lights went 
off, there was screaming and wailing, or 
the people. It was found by the engine 
driver, guard and others who alighted 
hom the train that the basal wheel or 
the engine had derailed and the tender 
of the engine was tilted and to this ten- 
der was hanging the first bogie which ha 
vertically fallen down in the stream. lh e 
second bogie had completely fallen m 
the stream. The third bogie had also 
telescoped like the first bogie resting its 
one end on the second bogie that ha 
fallen in the stream and the other end a 
the slope. The fourth bogie had derai 
e d and slanted whereas the front whee 
the fifth bogie had derailed The 


engine driver, guard, and one police cons- 
table searched and found the affected 
joint near which had fallen the removed 
fish plates, nuts, bolts, keys and jaws 
scattered m undamaged condition. There 
was also another fish plate and one nut 
fallen on embankment in undamaged con- 
dition. 

5. The engine driver made a com- 
plaint to the Police Sub-Inspector Bandi- 
gni. Panchanama of the scene of offence 
was prepared. The things lying at the 
spot were not touched but were guarded 
and an area of half a mile was cordoned 
off On October 10, 1966 at 7 a. m. all 
the gangmen including the appellant col- 
lected at pole No. 744/4 for dady work 
but were asked by the police officers to 
be seated below the bridge as their state- 
ments were to be recorded. Laxman and 
appellant were also detained for interro- 
gation On the same night at 8 30 p.m. 
near the spot of the accident the police 
dog Sheru of C. I D Poona was brought. 
The appellant Laxman and five other per- 
sons were made to stand m a row facing 
the rail line m the presence of panchas. 
The police dog Sheru was made to smell 
Sle ed joint. The leading strap was 
held by the controller of the dog. The 
dem after smelling the articles near the 
affected joint went towards the embank- 
ment where one fish plate was lying, 
St it and then went to the row of 
persons f end smelling two persons smelt 
the appellant also and pounced upon him 
Sfth ?£ forelegs resting on the chest of 

aP ,§f October 17, 1966 the appellant 
offered to produce the spanner from the 
Mace where he had hidden it near the 
P ., ce 0 f A memorandum ot his 
railway tracK. a thg pre sence of 

statemen wa the appellant led 

panchas It is sa g officers tQ ^ 

the panchas and t p 744/6-7 and 

P>*« o e Tt *e Sh aS toot out tiro 
there dug out tn Q n October 

spanner and pro u , confession 

99 1966 the appellant made a 

I/hot 1 ^* 

Laxman and that h re gards the 

Laxman with pick appellant said 

confessional statement t^^app^^ prQ . 

that he did not und -,•] ot know what 
perly and therefore « He ^ 

was written m th the spot to 

denied that he had S™ 6 ™ „ resen ce o! 
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the appellant said that after smelling the 
articles on the spot the dog passed lum 
without pouncing upon him 
S The trial Court based the convic 
bon of the appellant on (1) movement of 
the appellant on the day of the incident 
as stated by Ramchand Sardare (sic) P 
W 37 (2) discovery of the spanner with 
which the nuts and bolts were removed 
(3) the confession statement of the appel 
lant made to the Executive Magistrate 
and (4) the identification of the appel 
lant by the dog Sheru The High 
Court accepted the prosecution evidence 
on all these points and affirmed the con 
auction of the appellant 
9 It was contended on behalf of the 
appellant in the first place that the con- 
fession Ex 130 recorded by Taluka Exe- 
cutive Magistrate P W 51 was not volun- 
tary It was pointed out that the appel 
lant was arrested on October 10 1966 at 
11 p m and was kept in remand till 
October 18 19C6 On October 18 a re 
mand application w is made and time was 
granted for a week On October 25, 
1960 the Magistrate directed that the ac 
cused should be detained in District Jail 
at Sanslt The appellant was produced 
before the Magistrate on October 28 1966 
when there was preliminary questioning 
and warning given to the appellant On 
the next day the appellant was produced 
before the Magistrate and the confession 
was made The argument was stressed 
on behalf of the appellant that he was m 
prolonged police custody for at least a 
fortnight before the confession was made 
and therefore it must be held that the 
confession was not voluntary Reliance 
was placed on the judgment of this Court 
m Nathii v State of U P AIR 1936 SC 
56 in which the appellant was kept in 
the custody of C I D Inspector on 7th 
August and the confession was recorded 
on 2,1st August It was held that pro 
longed custody immediately preceding 
the malmg of the confession was suffi 
cient unless it was properly explained to 
stamp it as involuntary No attempt was 
made in that case to ecplain the prolor"- 
ed custody In the absence ot such ex- 
planation it was held by the Court that 
the confession was not a voluntary con 
fession In the prtsent case the appel- 
lant was kept m jail custody for three 
days from October 25 to October 28 
1966 and on October 28 the Executive 
Magistrate made the preliminary ques 
honing of the appellant gave him a 
warning and sent him back to the Dis- 
trict Jad at Sangh On the next day the 


appellant was produced before the Magis- ■ 
Irate and the confession was recorded It 
is clear that the appellant had spent four 
days in judicial custody and he was not 
under the influence of the investigating 
agency for at least four days Again he 
had 24 hours to think after he was told 
by the Magistrate that he was not bound 
to make any confession and if he made 
one it would be used against him It is 
manifest that the material facts of the 
present case are not parallel to those of 
Sara an Singh v State of Punjab, AIR 
1957 SC 637 (sic) (Nathu v State, AIR 
1956 SC 56?) and the ratio of that case- 
has no application to the present case 
It was also argued that the wife of the 
appellant used to go to the police station 
with her child and it was at her persua- 
sion that the appellant had agreed to 
make the confession The suggestion v as- 
that the confession was not voluntary but 
was made on account of some induce- 
ment But no such suggestion was made 
to the police officers The only question 
put to the Deputy Superintendent of 
Police Chavan was whether the wife of 
the accused used to go to the police sta- 
tion everyday and the witness denied it 
According to Chavan, she went to the! 
police station only on October 13 and I8j 
that is only on two occasions No further! 
suggestion was made to Chavan Apart! 
from this, if any coercion or inducement! 
was used the appellant was the person! 
who should make such a complaint Thcj 
appellant m answer to question No 77 
regarding the confession merely said that! 
he did not make the confession He chd| 
not say that the confession was made on 
account of any inducement or coercion onj 
the part of the police Both the trial! 
Court and the High Court have upon an 
examination of all the circumstances! 
reached the conclusion that the confession* 
of the appellant was voluntary and wo 
see no reason to take a different view 
10 The next question is regarding the 
discovery of the spanner The Deputy 
Superintendent of Police, Chavan P W 
86 was questioning the appellant from the 
11th to the 16th October It was on the 
17th that the appellant was prepared to- 
point out where he had kept the spanner 
Two panchas were called, one of whom is 
Narayandas Shedji, P W 46 In lus pre 
sence the memorandum of 'what the ap- 
pellant stated was made Therein the ap- 
pellant said “the same spanner while 
coming back I have kept hidden in the 
shrub on the comer of rails ay line be 
tv een pole Nos 744/6 and 744/7 I 
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produce the same personally”. The ap- 
pellant then led tire panclras and the 
police to the spot where he had kept tire 
spanner under tire shrubs about 6 inches 
below the earth which Ire dug out for 
taking out the spanner. The panclrananra 
is Ex 112. The spanner was found about 
5 furlongs from the bridge towards tire 
residence of the appellant. The evidence 
of the Deputy' Superintendent of Police 
and the two panchas has been accepted 
both by tire trial Court and die High 
Court. The discovery of die spanner at 
the instance of die appellant is an import- 
ant circumstance which corroborates the 
confession of the appellant diat he had 
removed the fish plates, nuts, bolts, and 
the keys and jaws of the sleepers from 
the railway line on the alleged date 
11. It was lastly urged on behalf of 
the appellant that the lower Courts ought 
not to have relied upon die evidence of 
dog tracking and such evidence was not 
admissible in order to prove the guilt of 
the appellant The evidence of tracker 
dogs has been much discussed. In Canada 


ferences. And, thirdly, it is suggested that 
even if such evidence is stncdy admis- 
sible under the rules of evidence it should 
be excluded because it is likely to have a 
dramatic impact on the jury out of pro- 
portion to its value. In R v. Montgo- 
mery, 1866 XI 160 a police constable ob- 
served men stealing wire by the side of 
a railway line They ran away when he 
approached them Shortly afterwards the 
police got them on a nearby road About 
an hour and half later the police tracker 
dog was taken to the base of the tele- 
graph pole and when he had made a few 
preliminary sniffs he set off and tracked 
continuously until he stopped m evident 
peiplexity at the spot where the accus- 
ed had been put into the police car. At 
the trial it appeared that other ewdence 
against the accused that they had been 
stealing the wne was inconclusive and 
that the ewdence of the behaviour of the 
tracker dog was crucial to sustain the 
conviction In these circumstances the 
Court of Criminal Appeal ruled that the 
evidence of the constable who handled the 


and in Scotland it has been admitted. 
But in the United States there are con- 
flicting decisions 

"There have been considerable uncer- 
tainty in the minds of the Courts as to 
the reliability of dogs in identifying cri- 
minals and much conflict of opinion on 
the question of the admissibility of their 
actions in evidence. A survey of the cases, 
however, reveals that most Courts in 
which the question of the admissibility of 
evidence of trailing by blood-hounds has 
been presented take the position that 
upon a proper foundation being laid by 
Proof that the dogs were qualified to trail 
human beings, and that the circumstan- 
ces surrounding the trailer were such as 
to make it probable that the person trail- 
ed was the guilty party, such evidence is 
admissible and may be permitted to go 
to the jury for what it is worth as one of 
the circumstances which may tend to con- 
uect the defendant with the Crime Para 
Am Juris 2nd edn Vol. 29, p. 429 
There are three objections which are usu- 
a fi>' advanced against the reception of 
such ewdence. First, since it is manifest 
that the dog cannot go into the box and 
give bis evidence on oath, and conse- 
quently submit himself to cross-e xamina- 
b’°n, the dog’s human companion must 
go into the box and leport the dog’s ew- 
dence, and this is clearly hearsay Second- 
ly, there is a feeling that in criminal cases 
the life and liberty of a human being 
should not be dependent on canine in- 


dog on its tracking and reported the dog’s 
reactions was properly admitted The 
Court did not regard its evidence as a 
species of hearsav but instead the dog 
was described as "a tracking instrument” 
and the handler was regarded as report- 
ing the movements of the instrument, m 
the same way that a constable in traffic 
case might have reported on the beha- 
viour of his speedometer. It was argued 
in that case that the tracker dog’s evi- 
dence could be likened to the type of 
evidence accepted from scientific experts 
describing chemical reactions, blood tests 
and the actions of bacilli. The compa- 
rison does not, however, appear to be 
sound because the behaw'our of chemi- 
cals, blood corpuscles and bacilli con- 
tains no element of conscious volition or 
deliberate choice But Dogs are intelli- 
gent animals with many thought pro- 
cesses similar to the thought processes 
of human beings and wherever you have 
thought processes there is always the risk 
of error, deception and even self-deception 
For these reasons we are of the opinion 
that in die present state of scientific 
knowledge evidence of dog tracking, even 
if admissible, is not ordinarily of much 
weight. 

12. In die present case it is not, how- 
ever, necessary for us to express any con- 
cluded opinion or lay down any general 
rule with regard to tracker dog evidence 
or its significance or its admissibility as 
against the appellant. We shall assume 
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in favour of the appellant that the evi- 
dence of P W 72 and of the panchas with 
regard to the identification of the appel- 
lant b> the tracker dog is not admis- 
sible Even on that assumption we are 
of opinion that the rest of the prosecu- 
tion evidence namely the confession of 
the appellant Ex 130 and the discovery 
of the spanner conclusively proves the 
charges of which the appellant has been 
convicted 

13 Tor these reasons vve affirm the 
judgment of the High Court of Bombay 
dated 16/17, November 1967 in Crl A 
No 1116 of 1967 and dismiss this appeal 
Appeal dismissed 


J970 CBI L 3 378 (Yol 76. C N 88) 
(ALLAHABAD HIGH COURT) 

D D SETH J 

Chitawan and others Applicants v 
Mahboob Jlahi Opposite Parties 
Criminal Misc No 1466 of 1968 in Crl 
Ref No 210 of 1967 D I- 18-12-1963 

(A) Criminal P C (18D8) Ss 5CI-A 
369 439 — Inherent power of High Court 

— Exercise of to alter its earlier decision 

— Scope 

The High Court has inherent power 
under Section 561-A to alter or review its 
previous judgment and this power is not 
affected or limited by any provision con- 
tained in the Code including Section 369 
Section 369 does not take away the 
•inherent powers vested m the High Court 
under Section 561 -A to mal e such orders 
as may seem necessary to give effect to 
any order under the Criminal Code or to 
Present abuse of the process of any Court 
or other? Tse to secure the ends of justice 
AJ A? JW 

The inherent power cannot be invoked 
in respect of any matter covered by the 
specific provisions of the Code It can 
also not be involed if its exercise would 
be inconsistent with the specific provisions 
of the Code Case law discussed 

(Para 27) 

(B) Criminal P C (1898) Ss 435 145 

— Four persons claiming joint right in 
certain land — Order under S 145 res- 
training them from interfering with pos- 
session thereof — Revision by one of them 

— Other parties not even arrayed as op- 

posite parties — No effective or final order 
being possible revision is not maintain- 
able (Para 35) 

(C) Criminal P C (1898) Ss 432 145 

— Order of trial Court under S 145 — 
Sessions Judge disagreeing with Magis- 
trate on question of possession of land and 

TM/GM/C506/69/BNP/D 


making reference — Reference not being 
on question of law is not sustainable 

(Para 36) 
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ORDER — Cnmmal Misc Application 
No 1466 of 1968 has been filed under Sec- 
tion 561-A Criminal Procedure Code 
by Chitawan and others praying that the 
application be allowed and Cnirunal Re- 
ference No 210 of 1967 which has been 
made to this Court by the learned Civil 
and Sessions Judge Allahabad and which 
had been accepted by me by my order 
dated 5th Apnl 1968 be re-heard 

2 On 5th Apnl 1968 after hearing the 
learned counsel for the parties I had ac- 
cepted Criminal Reference No 210 of 1967 
made to this Court by the learned Civil 
and Sessions Judge Allahabad and had set 
aside the order of the learned Sub-Dm- 
sional Magistrate Phulpur dated 31st 
December 1966 releasing the land in dis- 
pute in favour of Chitawan and others and 
ordered the property to be released in 
favour of Mahboob llahi Cnmmal Misc 
Application No 1466 of 1968 made under 
the provisions of S 561-A Cnmmal Pro* 
cedure Code was filed m this Court on 
15th Apnl 1968 

3 The facts of Criminal reference 
No 210 of 1967 were that Mahboob H 3 * 11 
and some other persons had filed an aP* 
plication under Section 145 Criminal Pr°* 
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cedure Code, in the Court of the learned 
Sub-Divisional Magistrate, Phulpur stat- 
ing they were in possession of the land 
in dispute along with seven Neem trees 
and two huts standing thereon and since 
Chitawan and others were trying to in- 
terfere with theii possession there was an 
apprehension of breach of peace The 
learned Sub-Divisional Magistrate had 
called for a report from the police autho- 
rities and the Station Officer of Phulphur, 
on 8th September 1966, reported that 
there was an apprehension of breach of 
peace between the parties on account of 
the dispute regarding the land On get- 
ting the police report the learned Sub- 
Divisional Magistrate passed a preliminary 
older under Section 145, Criminal P. C , 
on 12th September 1966 and the land in 
dispute was attached on 26th September 
1966. The learned Magistrate also direct- 
ed the parties to file their written state- 
ments, affidavits and such other evidence 
in support of this respective cases as they 
deemed necessary 

4. Accordingly the parties filed their 
written statements On behalf of Mahbooo 
Ilahi affidavits of Mahboob llahi, Murn 
Dhar, Bihari Lai, Abdul Majeed, Bafati 
and Anurudh N a rain Singh were filed ana 
on behalf of Chitawan and others affidavits 
of Chitawan, Mohammad Abbas, Dost 
Mohammad and Ban Nath were filed 
Mahboob Ilahi and others filed two docu- 
ments also in support of their case. 

5. The learned Sub-Divisional Magis- 
trate, after hearing the parties and, alter 
considering the oral and documentary e - 
dence on record, came to the conclusi 
that Chitawan and others were m Posses- 
sion of the land in dispute on the date or 
the preliminary order and two m n 
Prior to it He, therefore, ordered the 
land to be released m favour of Cm 

and others and forbade Mahboob Ilahi and 
otheis from interfering with the P 
sion of Chitawan etc till they were o 
wise evicted in due course of law , 

6. Against the order of the , d 
Magistrate Mahboob Ilahi alone pre£^_ 
a revision which was heard by t: n< 2 it 

ed Civil and Sessions Judge, Allahabad, 
who made the reference on Mt June 
recommending to this Court that f h . e - - n a i 
Passed by the learned Sub-Divi 
Magistrate releasing the land in d P . , 
favour of Chitawan and others be s 
and that the land be xeleased m favour 01 
Mahboob Ilahi , . „ ihp re _ 

7. As already stated above, the re 
ference came up for hearing beior _ 

5th April 1968 when, after hea ”? s fter 
learned counsel for the parties an ,, 
going through the orders P®" lAf 
Courts below and through the r 

the case. I accepted the reference and set 

aside the order passed by the M? r ?) c ember 
Divisional Magistrate on .' jls i„T. el ^ se d 
1966 and ordered the land to be 
in favour of Mahboob Ilahi 
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8. Thereafter the application under 
Section 561-A, Criminal P C , was filed 
praying that my order dated 5th April 
1968, accepting the reference, be set aside 
and the reference be reheard The 
grounds on which the application under 
Section 561-A, Criminal P. C , has been 
made are that after the order of the 
learned Sub-Divisional Magistrate releas- 
ing the land m dispute m favour of 
Chitawan and others Mahboob llahi alone 
filed a revision against that order Abdul 
Aziz, Mohammad All and Sami Ullah, who 
had mined Mahboob llahi in filing the ap- 
plication under Section 145, Criminal P C. 
did not prefer a revision against the order 
passed by the learned Sub-Divisional 
Magistrate on 31st December 1966 releas- 
ing the land in dispute m favour of Cita- 
wan and others They were also not made 
opposite parties before the revisional 
Court According to the applicants of the 
application under S 561-A, Criminal PC, 
Abdul Aziz, Mohammad All and barm 
Ullah were necessary parties and in their 
absence the revision could not have been, 
decided by the learned Civil and Sessions 
Judge and no effective and final order 
could be passed m their absence 1 
ferring Court as the order of the learned 
Sub-Divisional Magaistrate had become 
final against them and in case the revision 
of Mahboob Ilahi was allowed the result 
would have been that two contradictory 
orders would have been passed by the 
revisional Court ‘ The next Sroimd men- 
tioned in the application under S 561-A, 
Cnrmnaf P C . is that the learned Civil 
S Sessions Judge, as a revisional Court, 
could not interfere with the findings o 
fact regarding possession recorded by the 
learned Sub-Divisional Magistrate Phul- 

mrnrnm 

be made on questions of fact raised 

, 9 * Sr f T P p^rihana 0 Sed counsel re- 
presenting Mahboob Ilah ^ a 1 g^ v , \iE’' order 
this Court could .?°t J£ v f s Vere is no 
passed on 5th April 1968 as .there^ p & 
provision for review m the .j er Sec- 

ond, therefore, .the application under^e^ 

tion 561-A. Criminal - ■ Asthana 

tamable According to Sn i. v 
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once this Court had accepted the reference the Same High Court to alter or review 


and had pronounced the judgment that 
judgment could not be altered 

10 In support of his preliminary ob 
section Sn Asthana placed reliance on 
Section 369 Criminal P C and contend 
ed that that section was a complete bar to 
the order passed by this Court on 5th 
April 1963 being reviewed Sections 3C9 
Criminal P C reads as follows 

Save as otherwise provided by this 
Code or by any other law for the time 
being m force or in the case of a High 
Court by the Letters Patent or other in 
strument constituting such High Court no 
Court when it has signed its judgment 
ahall alter or review the same except to 
correct a clerical error 

11 I do not agree vnth the c ubmission 
made by Sri Asthana that Section 3F9 
Criminal P C bars this Court from alter 
ing or reviewing its previous judgment 
The words save as otherwise provided by 
this Code existing In Section 369 Cri 
minal P C are very significant and show 
that Section 369 Criminal P C itself 
provides that the Court cannot alter 
its previous judgment e ave as other- 
wise provided by the Criminal P C 
In other words Section 369 Criminal P C 
does not take away the inherent powers 
vested in this Court under Section 561 A 
Criminal P C to make such orders as 
may be necessary to give effect to any 
order under the Criminal P C or to pre 
vent abuse of the process of any Court or 
otherwise to secure the ends of justice 

12 Section 561 Criminal P C reads 
as follows — 

Nothing m this Code shall be deemed 
to limit or affect the inherent power of 
the High Court to make such orders as 
may be nece sary to give effect to any 
order under this Code or to prevent 
abuse of the process of any Court or other- 
wise to secure the ends of justice 

13 Section 561 A Criminal P C is 
not at all ambiguous and it completely 
saves the inherent powers of this Court 
which are not affected or limited by any 
provision contained m the Criminal P C 
including Section 369 of the Code I 
therefore do not find any force in the con 
tention made by Sn Asthana that S 369 
Criminal P C excludes the Inherent 
powers vested in this Court by S 561 A 
Criminal P C 

14 In support of his contention Sn 
Asthana relied upon Mahendra Pal v 
State of U P AIR 19o9 All 313 m which 
it was held by a learned single Judge of 
this Court as follow s 

The ordinary rule enacted m Sec 369 
Cnminal P C applies to High Courts 
also Even apart from the provi ions of 
that section finality attaches to orders 
parsed by a High Court in appeals and 
cnminal revisions and it is not open to 


the same Any one feeling aggrieved by 
the orders can seek his remed / before the 
Supreme Court alone 
An application for review on mere 
ground that the counsel who argued the 
revision inadv ertentlv omitted to urge cer 
tain points of law is not maintainable 
15 Sri Asthana next placed reliance 
on Jagannath Singh v Bidheshi AIR 19a5 
All 712 in which a learned single Judge of 
this Court held as follows — 

In normal circumstances the High 
Court has no power to review its previous 
decision m a criminal case but wnere a 
mandatory provision of law has been con 
travened resulting in abuse of the process 
of the Court it is entitled to correct an 
obvious error 

Thus where a reference to the High 
Court arising out of the proceedings under 
Section 145 Criminal P C is decided ex 
parte without hearing the successful party 
or his counsel there is no contravention of 
anv mandatory provision of law and the 
High Court is not entitled to review its 
decision or order In such a case the 
absent party was neither an accused per 
son within Section 439 (2) nor had a nght 
to be heard in view of S 440 
The facts of Jagannath Smgh s case AIR 
1955 All 712 are entirely different In 
that case m reference arising under Sec 
tion 145 Cnminal P C successful party 
or his counsel were not heard In the 
instant case I heard the counsel for the 
parties and therefore Jagannath Singhs 
case AIR 1955 All 712 is distinguishable 

17 Sn S N Sahai m support of the 
application under Section 561 A Cn 
minal P C placed reliance on a Full 
Bench ruling reported in Rai Naram v 
State AIR 1959 All 315 In which the Full 
Bench by malonty held that — 

The High Ckiurt has power to revoke 
review recall or alter its own earlier 
decision in a criminal revision and rehear 
the same 

This can be done only in ca'es falling 
under one or the other of the three con- 
ditions mentioned m S 561 A namely 
(i) for the purpose of giving effect to 
anv order passed under the Code of 
Criminal Procedure 

(u) for the purpose of preventing abu-* 
of the process of any Court 

(in) for otherwise securing the ends of 
justice 

18 In T H Hussain v M P Mondkar 
AIR 19a8 SC 370 it was held by their 
Lordships of the Supreme Court that 

Inherent power conferred on High 
Court under S 561 A has to be exercised 
sparingly carefully and with caution and 
only yvhere such exercise is ju tjfied by 
the tests specifically laid den n in the 
section itself After all procedure vhe 
ther criminal or civil mu't sere the 
higher purpose of justice anJ it is only 
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■when the ends of justice are put in 
jeopardy by the conduct of the accused 
that the inherent power can and should 
be exercised ” 

19. One of the learned Judges in the 
Full Bench case of Raj Narain, AIR 1959 
All. 315 (FB), held that 

"Generally it may be stated that 
powers under S. 561-A to rehear a case 
can only be exercised where the facts of 
the case are shocking to the conscience 
Section 561-A thus would not authorise 
this Court to rehear a case where the 
■applicant or appellant was not heard due 
to some fault of his or of his counsel ” 

20. Sri Asthana submitted that the 
Full Bench case of Raj Narain, AIR 1959 
All 315 (FB), was in conflict with the 
decision of another Full Bench in Sangam 
Lai v Rent Control and Eviction Officer, 
AIR 1966 All 221, in which the Full 
Bench of this Court held that 

"There is power of renew both in cases 
where judgment has been delivered but 
not signed and cases in which ludgment 
has been delivered, signed and sealed 
In the former case, the power to alter 
or amend or even to change completely 
is unlimited provided notice is given 
to the parties and they are heard before 
the proposed change is made, while m 
the latter case the power is limited and 
review is permitted only on very narrow 
grounds Hence a judgment which has 
been orally dictated in open Court can 
be completely changed before it is signed 
and sealed provided notice is given to 
all parties concerned and they are heard 
before the change is made ” 

21. In Sangam Lai’s case. AIR 1966 
All 221, the Full Bench of this Court was 
•dealing with the Rules of this Court con- 
tained in Chapter VII, Rules 1 to 4 and 
were deciding a civil miscellaneous appli- 
cation made in a special appeal There 
is thus, in my opinion, no conflict be- 
tween the Full Bench in Sangam Lai’s 
case, AIR 1966 All 221. and the Full 
Bench m Raj Naram’s case. AIR 1959 
All 315 

22. In support of his preliminary ob- 
jection Sri Asthana also relied upon a 
decision of the Supreme Court m Suren- 
dra Singh v. State of Uttar Pradesh, AIR 
1954 S C 194, in which it was held as 
follows: 

"A judgment is the final decision of 
the Court intimated to the parties and to 
the world at large by formal 'pronounce- 
ment’ or 'delivery’ m open court. It is 
a judicial act which must be performed 
m a judicial way. The decision which is 
so pronounced or intimated must be a 
declaration of the mind of the Court as 
jt is at the time of pronouncement This 
is the first judicial act touching the judg- 
ment which the Court performs after the 
hearing Everything else up-till then is 
done out of Court and is not intended to 


be the operative act which sets all the 
consequences which follow on the judg- 
ment in motion The final operative act 
is that which is formally declared in open 
court with the intention of making it the 
operative decision of the Court That is 
what constitutes the 'judgment’ 

Upto the moment the judgment is deli- 
vered Judges have the right to change 
their mmd Therefore, however much a 
draft judgment may have been signed 
beforehand, it is nothing but a draft till 
formally delivered as the judgment of the 
Court It follows that the Judge who 
'delivers’ the judgment, or causes it to 
be delivered by a brother Judge, must 
be in existence as a member of the Court 
at the moment of delivery so that he can, 
if necessary, stop delivery and say that 
he has changed his mind There is no 
need for him to be physically present in 
court but he must be m existence as a 
member of the Court and be m a position 
to stop delivery and effect an alteration 
should there be any last minute change 
of mind on his part 


Where, therefore, of the two Judges of 
the High Court who hear an appeal m a 
criminal case, one, purjoorting to write a 
joint judgment, prepares a judgment, 
signs it and sends it to the other Judge 
but before it is delivered, dies, then the 
judgment, if delivered by the other 
Judge, is not a valid judgment " 

23 The facts of the instant case are 
entirely different and I see no relevancy 
of the decision of the Supreme Court in 
Surendra Singh’s case, AIR 1954 SC 194, 
to the facts of the instant case 
24. Sri Asthana also contended that 
the decision of the Full Bench in Raj 
Narain’s case, AIR 1959 All 315, is no 
longer a good law in view of the decision 
of the Supreme Court m Sankatha Singh 
v State of Uttar Pradesh, AIR 1962 S C. 
1208, in which their Lordships of the 
Supreme Court held that- 

"An appellate Court has no power to 
review or restore an appeal which has 
been disposed of A Sessions Judge can- 
not set aside his first order passed in 
appeal dismissing the appeal, when 
neither the appellants nor their counsel 
appeared and cannot order the re-hearing 
of the appeal. Section 369. read with 
S 424 of the Code, makes it clear that 
the appellate Court is not to alter or 
review the judgment once signed, except 
for the purpose of correcting a clerical 


’urther, assuming_ that the Sessions 
ige can exercise inherent powers, he 
mot pass the order of the re-hearing 
the appeal in the exercise 
vers when S 369, read with S 424 of 
Code, specifically prohibits the aiter 
or reviewing of its order by a Court 
er ent powers cannot be exercised to 
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do what the Code specifically prohibits 
the Courts from doing 

25 Sanhatha Singhs case AIR 1962 
SC 1208 in my opinion, is of no help to 
Sri. Asthana as the head note of that case 
Quoted by me above itself shows 

26 Sri Asthana also placed reliance 
on the following observations made by 
the Supreme Court in Pampapathy v 
State of Mysore 1967 All W R (HC) 400 
«=(A1R 1967 SC 286) 

The inherent power of the High Court 
mentioned m S 561-A Cr P C can be 
exercised only for either of the three 
purposes specifically mentioned m the 
section. The inherent power cannot be 
invoked in respect of any matter co\ered 
by the specific provisions of the Code It 
cannot also be invoked if its exercise 
would be inconsistent with any of the 
specific provisions of the Code It is 
only if the matter in question is not 
covered by any specific provisions of the 
Code that S 561-A can come into opera- 
tion No legislative enactment dealing 
with the procedure can provide for all 
cases that can possibly arise and it is 
an established principle that the Courts 
should have inherent powers apart from 
the express provision of law which are 
necessary to their existence and for the 
proper discharge of the duties imposed 
upon them by law This doctrine finds ex- 
pression m S 561-A which does not con- 
fer any new powers on the High Court 
but merely recognises and preserves the 
inherent powers previously possessed by 
it We are therefore of the opinion that 
in a proper case the Court has inherent 
power u Is 561-A Cr P C to cancel the 
order of suspension of sentence and grant 
of bail to the appellant made u/s 426 
Cr P C and to order that the appellant 
be re arrested and committed to jail- 
custody ” 


27 As is clear from the above quota- 
tion the Supreme Court dealt with the 
scope of the inherent power vested in the 
High Court under Section 561-A, Criminal 
Procedure Code and held that that inhe- 
rent power cannot be invoked in respect 
of any matter covered by the specific 
provisions of the Code The Supreme 
Court further held that the inherent 
power cannot aLo be invol ed if its exer- 
cise would be inconsistent with the speci- 
fic provisions of the Code The Supreme 
Court m Pampapathy s case 19G7 AH 
WR (HC) 400= (AIR 1967 SC 286) did 
not hold that this Court under S 561-A 
Criminal Procedure Code does not pos- 
sess an inherent power to alter its judg- 
ment pronounced in a criminal case m 
order to secure the ends of justice 

28 Sn Asthana next placed reliance 
on the following observations made by 
the Supreme Court m Thungabhadra 
Industries Ltd. v Govt of A P AIR 
3964 SC 1372 


"A review is by no means an appeal in 
disguise whereby an erroneous decision 
is reheard and corrected but lies only for 
patent error Where without any elabo- 
rate argument one could point to the 
error and say here is a substantial point 
of law which stares one in the face and 
there could reasonably be no two opinions 
entertained about it a clear case of 
error apparent on the lace of the record 
would be made out 

29 These observations were made by 
the Supreme Court while dealing with 
the provisions of Order 47 Rule 1 Civil 
Procedure Code Thus the observations 
of the Supreme Court relied upon b\ Sn 
Asthana are of no help to him in deciding 
the application under Section 561-A Cri- 
minal Procedure Code 

30 Sn Asthana strongly relied upon 
the following observations of their Lord- 
ships of the Supreme Court in AIR 1954 
SC 194 at p 197 — 

After the judgment has heen delivered 
provision is made for review One provi- 
sion is that it can be freely altered or 
amended or even changed completely 
without further formality except notice to 
the parties and a re-hearing on the point 
of change should that be necessarv pro- 
vided it has not been signed Another la 
that alter signature a review properly so- 
called would lie in civil cases but none 
In criminal but the review when it lies 
is only permitted on very narrow 
grounds 

31 Sn Asthana contended that the 
Supreme Court in Surcndra Singhs case 
AIR 1954 SC 194 has laid down that an 
order passed in a cnrmnal case cannot be 
reviewed by this Court But this conten- 
tion is not correct The words a review 
properly so-called would lie in civil cases 
but none in cnrrunal but the review 
when it lies Is only permitted on very 
narrow grounds m Surcndra Singh s case 
AIR 1954 SC 194 are very significant 
They show that the Supreme Court held 
that a review 'properly so-called does 
lie in a criminal case but it lies 'on verv 
narrow grounds ’ 

32 Not a single ruling has been cited 
by Sri Asthana which shows that the 
decision of the Full Bench m Rai Narain * 
case AIR 1959 All 315 has either been 
overruled bv a larger Bench of this Court 
or by the Supreme Court Sitting singly 
I am bound by the Full Bench decision in 
Raj Narain s case and it must therefore 
be held that this Court has the inherent 
pov er to review its previous judgment in 
order to secure the ends of justice I am 
fortified in my view by a decision of a 
learned single Judge of this Court in 
Raj Karan v State 1966 All W B (HC) 
534 in which it was held as follows 

In order to secure the ends of justice 
In the special circumstance of a particular 
case it is possible for the High Court to 
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review its earlier order and judgment 
even if the same had been signed and 
sealed ” 

33. For the reasons mentioned above I 
reject the preliminary objection raised 
by Sri. Asthana and hold that the appli- 
cation under Section 561-A, Criminal 
Procedure Code, praying that my order 
dated 5t'n April 1968, be reviewed and 
the reference be reheard is maintainable 

34. As the application under Sec- 
tion 561-A, Criminal Procedure Code, has 
been listed along with Criminal Reference 
No. 210 of 1967 the reference has been 
re-heard by me and is being re-decided 
by this order. The facts of the reference 
have already been mentioned by me 
above The application under Section 145, 
Criminal Procedure Code was originally 
made by four persons, namely. Mahboob 
Ilahi, Abdul Aziz, Mohammad All and 
Sami Ullah and the learned Magistrate, 
by his order dated 31st December 1966, 
had held Chitawan and others to be in 
possession over the land in dispute on 
the date of the preliminary order and 
within two months prior to it. "Against 
that order only Mahboob Ilahi had pre- 
ferred a revision which was heard by the 
learned Civil and Sessions Judge, Allaha- 
bad, who had made the reference to this 
Court, I have perused the application 
made by Mahboob Ilahi and others under 
Section 145, Criminal Procedure Code, 
and the contents of paragraphs 2 and 5 
clearly show that those four persons 
claimed a joint right in the land m dispute 
and all the four applicants in the appli- 
cation under Section 145, Criminal Pro- 
cedure Code, had made the following 
common prayer. 

"Lihaja sayalan mustdai hain ki araii 
majkoor mahddoda zail kurk kar li jaye 
aur kabja sayalan arau maikoor per wa 
darakhtan neem maikoorwala per wahal 
rakha jave ” 

3a. By his order, dated 31st December 
1966, the learned Sub-Dmsional Magis- 
trate, Phulpur, had forbidden all the four 
Persons, namely, Mahboob Ilahi. Abdul 
Aziz, Mohammad Ali and Sami Ullah, the 
applicants of the application under Sec- 
tion 145, Criminal Procedure Code, from 
interfering with the possession of Chita- 
wan and others till they were otherwise 
evicted in due course of law Against that 
order only Mahboob Ilahi preferred a 
revision and the other three persons, 
namely, Abdul Aziz, Mohammad Ali and 
Sami Ullah, submitted to the order pass- 
ed by the learned Sub-Divisional Magis- 
trate Those three persons were not even 
arrayed as opposite parties in the revision 
Preferred by Mahboob Ilahi and thus the 
order of the learned Sub-Divisional 
Magistrate, dated 31st December 1966, 
became final as far as Abdul Aziz, 
Mohammad Ali and Sami Ullah were 
concerned. The learned Civil and Sessions 


Judge set aside the order of the learned 
Magistrate only as far as Mahboob Ilahi 
was concerned while the order of the 
learned Magistrate has become final as 
agamst Abdul Aziz, Mohammad Ali and 
Sami Ullah Thus two contradictory 
orders cannot be allowed to remain in 
existence. Abdul Aziz, Mohammad All 
and Sami Ullah, having claimed a joint 
right along with Mahboob Ilahi in their 
application under Section 145, Criminal 
Procedure Code, were necessary and pro- 
per parties m the revision filed by Mah- 
boob Ilahi and m their absence the revi- 
sion filed by Mahboob Ilahi alone could 
not be decided in his favour as no effec- 
tive or final order could be passed in 
favour of Mahboob Ilahi in the absence 
of the other three persons, namely, Abdul 
Aziz, Mohammad All and Sami Ullah 

36. There is no force in the submission, 
of Sri. Asthana that the revision prefer- 
red by Mahboob Ilahi against the order 
of the learned Magistrate was conect as 
he was a co-owner of the land in dispute 
and_ as such could institute proceedings 
against a trespasser The instant case is 
not a case of eiectment of trespassers but 
it was an application made for pioceed- 
ings to be initiated under Section 145,. 
Criminal Procedure Code All the four 
persons, who had originally made the 
application under Section 145, Criminal 
Procedure Code, were forbidden by the 
learned Magistrate from interfering with 
the possession of Chitawan and others. 
Since only Mahboob Ilahi preferred a 
revision against the order of the learned 
Magistrate the order of the learned 
Magistrate became final against the other 
three applicants of the application under 
Section 145, Criminal Procedure Code 

37. The submission of Sri S N Sahal 
that the referring Court could not make a 
reference on questions of fact also has 
force Sri Asthana in this connection, 
contended that the learned Magistrate had 
discarded certain documents filed by 
Mahboob Ilahi as inadmissible in evidence 
and that, according to him, was a question 
of law and, therefore, the referring Court 
was correct m making the reference to this 
Court I have carefully gone through the 
order of the learned Magistrate and have 
heard the learned counsel for the parties 
at some length and am of the opinion that 
all that the learned Magistrate meant was 
that the documentary evidence filed by 
Mahboob Ilahi and others was not of re- 
liable nature The learned Magistrate did 
not come to the conclusion that the docu- 
ments filed by Mahboob Ilahi and others 
were not admissible although the language 
used by the learned Magistrate in his 
order was unfortunately not very appro- 
priate The law is clear that a reference 
in a criminal case can be made onlv on 
a question of law and no cases need be 
cited in support of that proposition. 
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38 The learned Magistrate had record 
ed a specific finding that Chitawan and 
others were in possession ov er Charhi and 
Marha etc within two months prior to the 
■pa sing o£ the preliminary order This 
fact was admitted by Mahboob Jllahi in 
paragraph 2 of his written statement 
paper ho 19 This is also clear from a 
peru c al of paragraph 2 of the application 
made by Mahboob llahi and others under 
Section 14.5 Criminal P C The finding of 
the learned Magistrate find.-, further sup- 
port from the affidavits Bhagwati Murh 
Char and Behan Lai who had filed af 
fidavits supporting the case of Mahboob 
llahi before the learned Magistrate The 
report of the Station Officer (paper 
Ivo 5/11 also shows that Chitawan and 
others were in possession of the land in 
dispute within two months prior to the 
preliminary order and on the date of the 
preliminary order The attachment order 
pas ed by the learned Magistrate also 
shows that he had directed the police 
authorities to attach the Marha Khunta 
etc belonging to Chitawan and others 
on the land m dispute All these facts 
unfortunately v ere not brought to rov 
notice when I previously heard Criminal 
Reference on 5th April 195" In mv 
opinion, m order to secure the ends of 
nistic" jt is nece sary that the order 
pas'ed by me on 5th April 1963 accepting 
the reference made to this Court by the 
learned Civil and Sessions Judge be set 
aside and the reference be rejected and 
the order made by the learned Magistrate 
Le upheld and the land be ordered to be 
released in favour of Chitawan and otheis 
and 1 hold accordingly 

39 l therefore allow the application 
under Section 561 A Criminal P C and 
*et aside mv order dated 5th April 1966 
and reject the reference made by the 
learned Civil and Sessions Judge and up- 
hold the order pas ed by the learned 
Magistrate 

40 Before partin'* with this case I 
must observe that Sn T P Asthana has 
argued this case after a verv detailed study 
of law and after thorough preparation and 
has been of great assistance to me He 
has taken great care in preparing the case 
and in placin'* it before me in a v ery lucid 
and forceful manner 

Order accordingly 
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Penal Code (I860) S 218 — Alternations 
m entries in village revenue records by 
Lckhpal m exercise of powers given under 
law — Alterations though erroneous can 
not be a ground for prosecution under Sec- 
tion 218 

Where the accused a Lekhpal of a 
village corrected the entries in revenue 
record by entering the names of two per 
sons as tenants on the basis of his discovery 
that those persons were actually m oc 
cupation of land Held that the alterna 
tion though erroneous was made by him 
in exercise of the powers given to him 
under Land Revenue Manual and hence 
could not be a ground for prosecution 
under Section 218 The aggrieved party 
could have sought for a remedy elsewhere 
for the correction of such record 

(Paras 9 and 11) 
Cases Referred Chronological Paras 
1964 All LJ 1127 = 1964 All \VR 

(HC) 711 Mahadeo Pandey v 

Surai Bhan Singh 8 

S N Mulla and B P Gupta for Ap- 
plicant P M Gupta Radhey Shy am and 
N P Mishra A G A for Opposite Party 

ORDER — The revisionist has been 
convicted under Section 218 I P C and 
sentenced to undergo one years rigorous 
imprisonment 

2 His appeal from the order of con 
vtction was dismissed by the II Tempo 
rary Civil Sessions Judge Bareilly and 
the order of conviction *o also the sen 
tence awarded by the trial Court were 
maintained 

3 The revisionist was a Lekhpal of 
village Udaypur Khas district Bareilly 
during the period 1308 Fash and 1369 
Fash He was charged v ith having 
wrej gly framed revenue record of 1368 
Fash inasmuch as he entered the name of 
Devki Nandan alleged to be his son and 
one Shnmati Ishwara Devi wife of Aram 
Singh as tenants of plot no 301 Accord 
ing to the prosecution this was done by 
the revisionist with the intention to cause 
Joss and lnjmn to Durga Prasad who 
was the recorded tenant or his descen 
dants 

4 The defence taken bv the revision 
1 st was that the entries had been made 
by him on the basis of demarcation Kha 
sra for the year 1367 Fa=b prepared by 
one Bhup Singh Amin under the provi 
sions of Urban Area Zammdari Abolition 
and Land Reforms Act The second 
defence raised by him was that he made 
the impugned entries in the Khasra of 
the year 2368 Fssh mutabici mauga 
The implication of that version of the 
revisionist appears to be that he found 
the persons whose names he entered in 
the Khasra of 1368 Fasli in actual occu 
pation of the land and it was on account 
of that discovery that he proceeded to 
enter the names of the aforesaid two per- 
sons m that record 
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5. The two Courts below found that 
it was incorrect that Bhup Singh had en- 
tered the name of Devki Nandan and 
Shnmati Ishwara Devi in the Khasra of 
1368 Fasli Bhup Singh had only scored 
•out the name of Durga Prasad which had 
continued to be entered in the revenue 
records for a fairly long time, but he had 
mot substituted the name of the aforesaid 
two persons in the place of the name of 
Durga Prasad The defence was, there- 
fore, found to be false and I have no 
manner of doubt that the view of the 
Courts below is perfectly correct 

6. After disposing of that particular 
line of defence the Courts below proceeded 
io convict the revisionist Unfortunately, 
the Courts below did not consider the 
other line of defence adopted by the re- 
visionist, which I have mentioned above, 
namely, that the correction in the entries 
was made by the revisionist on the basis 
of his chcovery that the aforesaid two per- 
sons were actually in occupation of the 
land The Courts below should have con- 
sidered that defence also before proceed- 
ing to convict the revisionist when the 
Tevisionist was interrogated as accused, 
in reply to question no 14 he had clearly 
disclosed that line of defence On the 
earlier occasion when the revision peti- 
tion was heard by me, I found that the 
Courts below had rightly dismissed the 
defence of the revisionist so far as it was 
based on the entries m the demarcation 
Khasra Having found that, I proceeded 
to maintain the order of conviction and 
the sentence awarded to the revisionist It 
yvas not urged before me, as it had been 
urged now, that one of the principal de- 
fence raised by the revisionist had not 
"been noticed bv the two Courts below and 
consequently, no decision with regard to 
that part of the case had been arrived at 

7. An application under Section 5G1-A 
Cr P C was thereafter made before me 
■and after hearing the learned counsel for 
the revisionist, I recalled my order by 
"Which I had dismissed the revision^ peti- 
tion and now the revision petition is be- 
fore me for hearing again 

8. In support of this revision petition, 
it has been urged that the initial error 
committed by the trial Magistrate and 
■so also the appellate Court is, that the 
entry of the name of Durga Prasad m the 
records was treated to be an entrv of name 
of a tenant It is not in controversy that 
the name of Durga Prasad was recorded 
in column No 5 of the Khasra under 
Ziman 10-A. Having found that the name 
of Durga Prasad was entered m the re- 
cords as a tenant, the two Courts below 
came to the conclusion that in view of the 
Procedure prescribed for the substitution 
of the name of the tenant in the Khasra, 
the revisionist must be held to be guilty 
of the offence with which he was charged 
if it had only to be noticed that the entry 

1970 Cri.L J. 25. 


of the name of Durga Prasad was not that 
as a tenant, but as a cultivator under 
Ziman 10-A, the necessary consequence 
which could flow from the prescribed pro- 
cedure could not arise in this case My 
attention has been invited to the various 
paragraphs of the Land Record Manual 
and finally to a decision of this Court in 
Mahadeo Pandey v Surai Bhan Singh, 
1964 All LJ 1127, with a view to show, 
that a person recorded under Ziman 10-A 
is not a tenant I am in agreement with 
that contention and I hold that the name 
of Durga Prasad under Ziman 10-A did 
not amount to an entry of the name of 
tenant, as one knows, under the provi- 
sions of the U P Tenancy Act 

9. So far as substitution of names in 
place of names recorded under Ziman 10 
is concerned, under paragraph 84 Cl (v) 
of the Land Record Manual, it appears to 
be well within the powers of the Lekhpal 
to alter the entries in case he finds that 
the person whose name he proposed to 
enter was m actual cultivation or occupa- 
tion of the plots m question Paragraph 60 
of the Land Record Manual which devotes 
itself to the subject of "preparation of 
Khasra” enumerates the actions which are 
to be taken by the Lekhpal with regard 
to maintenance of record Para 60 (u) 
enjoins that column Nos 1 to 3 shall be 
written up before the first tour, the names 
of tenants and sub-tenants and the entries 
relating to kharif crops, shall be made 
during the first tour, entries relating to 
rabi and zaid crops shall be made during 
the second and third tour respectively: 
entries relating to right and liabilities of 
tenants (i e. nature of tenure, leases and 
rents) shall be made before the end of the 
first tour, or in the case of letting for the 
rabi season, as soon as possible thereafter: 
all other entries shall be made as early 
as possible in the year If a person re- 
corded m Ziman 10 is not really a tenant 
within the meaning of the Tenancy Law 
and the Land Records Manual, then the 
entry of his name is covered by the resi- 
duary clause of paragraph 60 column 
No 2, and entries m respect of such names 
as has to be made as early as possible 

10. Paragraph 84 of the Land Records 
Manual after dealing with entries regard- 
ing various classes of tenants by its sub- 
clause (v), prescribes that if the Lekhpal 
finds that such person does not fall in any 
of the classes mentioned in Cls (i), (u), 
(m) and fiv) and the person recorded in 
column No 5 belongs, in Agra to class 10 

or 10-A of the khataum, the 

lekhpal will substitute for the recorded 
person the name of the actual occupier in 
column 5 in red ink It further 
goes on to say that if the _ per- 
son recorded in column 5 is a 
tenant of any class other than these 
C r is a grove-holder or a grantee under 
Class II in Agra or Class 6 in Avadh the 
lekhpal shall follow the procedure laid 
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down in sub-paragraphs (b) to (d) below 
A perusal of the above provisions of the 
Land Records Manual would indicate that 
it Is open to the lekhpal so far as entries 
of names under Ziman 10 or 10-A are con- 
cerned to substitute other names in place 
of the recorded name provided the lekhpal 
finds that the new entrants were the actual 
occupier of the land 


11 From the materials on the record 
it is also clear that m the Khasra of 13G8 
Fash, initially the revisionist himself had 
entered the name of Durga Prasad and it 
was subsequently that that name was 
scored out by him and the names of the 
two persons named above were substitut- 
ed So far as entry of the name of Durga 
Prasad at the initial stage in the Khasra 
of 1363 Fasli is concerned it is sufficiently 
justified on the consideration that it was 
the name of Durga Prasad which was re- 
corded in the Khasra column No 5 for a 
very long time and therefore the entry 
of the name of Durga Prasad in the 
Khasra of 1368 Fasli at the initial stage 
was in accordance with the then existing 
entries The subsequent alteration m that 
entry by bringing in the name of two 
persons named above by the lekhpal could 
be justified on the assumption that the 
lelhpal could have found those two per- 
sons as in occupation of the land at that 
time At any rate the entries made by 
the revisionist were made in exercise of 
powers given to the lekhpal under the 
Land Records Manual I am not in this 
case concerned with the question whether 
the assumption of the revisionist that the 
aforesaid two persons were in actual oc- 
cupation of the plots is correct or not 
There is no finding to indicate that it is 
not correct Even if that assumption be 
assumed to be incorrect the remedy for 
such a conduct would lie elsewhere It 
might be open to the real occupant to 
show by appropriate proceedings that 
Deoki Nandan and Shnmati Ishwara Devi 
'*' KrA vvlkf "fiA vii vtxuvitcam o't Wie ’ian6 
but that consideration alone cannot be a 
ground for conviction under Section 218 
of the Indian Penal Code If he made the 
entries in exercise of cowers reserved to 
him by law it is a different matter that 
he exercised that power erroneously That 
erroneous entry could have been corrected 
by the higher revenue authorities but that 
could not be made a ground for the pro- 
secution of the revisionist for offence under 
Section 218 of the Indian Penal Code 


12 The next question is what should 
be the appropriate order to be passed in 
this case I have lust been thinking of the 
propriety of sending back the case to the 
trial Magistrate for fresh decision after 
considering the various lines of defence 
adopted by the revisionist It however 
appears that the revisionist has been un- 
dergoing prosecution at least from the 
year 1962 I am informed that to begin 


•with a complaint was filed m respect of 
the same conduct of the revisionist by 
Durga Prasad himself It however failed 
Durga Prasad died Then another com- 
plaint was made by Durga Prasad s son 
Dilip Kumar That also proved abortive 
and was rejected in the year 1963 Dilip 
Kumar again started prosecution of the 
revisionist thereafter in the year 1363 
Fash and it was in October 1964 that the 
revisionist was committed to the Court of 
session to stand trial 

13 In view of the long and protracted 
prosecution either on the basis of the 
complaint or otherwise I am of the opinion 
that the revisionist has been sufficiently 
penalised and harassed in the matter and 
ends of justice warrant that there should 
not be a retrial of the revisionist again 

14 The revision petition is allowed and 
the conviction of the revisionist for of- 
fence under Section 218 of the Indian 
Penal Code so also the sentence awarded 
to him bv the trial Judge as well as by 
the appellate Judge are set aside The 
revisionist is acquitted The revisionist is 
on bail He need not surrender and his 
bonds are discharged 

Revision allowed 


1970 CRI L J 386 (Yol 76, C H 83) 
(ALLAHABAD HIGH COURT) 

T P MUKERJEE J 
Ghamandi and others Appellants v 
State Respondent 

Criminal Appeal No 2057 of 1965 D I- 
18-9-1968 against order of S J Etav ah 
D/- 30-9-1965 

Penal Code (1860) Ss 391 395 — Con- 
viction of less than five persons — Legali- 
ty 

In spite of the acauittal of a number of 
persons if it is found as a fact that along 
with the persons convicted under Sec- 
tion 395 there were other unidentified 
persons who participated in the offence 
bringing the total number of participants 
to five or more the conviction of the 
identified persons though less than five 
is perfectly correct (19111 12 Cn LJ IS? 
(Cal) A AIR 1947 Nag 57 A AIR 1951 
Onssa 71 Foil AIR 1957 Andh Pra 9o4 & 
AIR 1953 Rai 49 Distmg (Para 8) 

Cases Referred Chronological Paras 
(1957) AIR 1957 Andh Pra 954 
(V 44) = 1957 Cn LJ 1227 In re 
K Appalaswami ® 

(1953) AIR 1953 Raj 49 (V 40) - 
1953 Cn LJ 447 Devi v State " 

(1951) AIR 1951 Onssa 71 (V 33) 

Sukh Misra v State 8 

(1947) AIR 1947 Nag 57 (V 34) *=» 

47 Cn U 822 Narayan Dinba % _ 

Emperor r 
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(1911) 12 Cri LJ 193 = 15 Cal WN 
434, Rashidazaman v. Emperor 8 

A. G. A , for State; R K, Shanglo, for 
Appellants 

JUDGMENT: — (1*5) (After statins the 
facts, His Lordship proceeded.) 

6. A point of law has now been raised 
by the learned counsel for the defence 
that out of the six dacoits, two having 
been acquitted, it was not possible to 
sustain the conviction of the remaining 
four on a charge under Section 395, 
I. P. C which contemplates participation 
of at least five persons in the offence In 
support of his contention he relied on two 
decisions The first is a decision of the 
High Court of Andhra Pradesh in the case 
of In re, K Appalaswami, AIR 1957 Andh 
Pra 954 and the case of Devi v. State, 1953 
Cri LJ 447 = (AIR 1953 Raj 49) Both 
these decisions were by single judges of 
the respective Courts. In the first case 
seven persons who were, apparently, 
known to the complainant had been named 
in the first information report as having 
committed a dacoity by forcibly harvest- 
ing and removing his crop The Sessions 
Judge found that there was no case against 
three of the accused persons and he acquit- 
ted them for want of proof. He, however, 
convicted the other four under Sec 395, 
I. P. C Before the High Court a point 
was taken on behalf of the appellants that 
in the circumstances of the case, three of 
the accused persons having been acquitted 
the charge of dacoity against the other 
four under Section 395, I P. C could not 
be sustained The learned Judge accept- 
ed the contention observing as under. 

"I am impressed with this argument. 
It is true that in the Sessions Court the 
prosecution witnesses stated, that apart 
from these accused there were a number 
of persons cutting the crops but this is 
belied by Exhibit P-12 the charge-sheet 
and by the admission made by the investi- 
gating officer Nor does the Sessions 
Judge say that there were seven people 
who were engaged in removing the crop 
but the identity of persons other than the 
appellant has not been satisfactorily 
established ” 

It would thus be found that in. that case 
the learned Judge was not satisfied that 
seven persons had participated in the 
dacoity. In point of fact, the learned 
Judge ultimately acquitted all the three 
accused persons who had appealed against 
their conviction. The observation of 
Chandra Reddy, J., quoted above, proceed- 
ed^ entirely on the basis that there was no 
evidence in the case to show that more 
than three persons were engaged in the 
alleged dacoity. It was on this basis that 
l t was held that conviction of the three 
appellants under Section 395. I. P- C. was 
Pot tenable 

In the other case which came from 


the Rajasthan High Court, there were 
five accused persons who were put on 
trial, but two of them were acquitted on 
the ground that only three had taken 
part in committing the offence. It was, 
therefore, held that those three persons 
could not be convicted under Section 395, 
I P. C for the offence of decoity. In this 
case also the Court held that even as re- 
gards the three appellants who had been 
convicted by the Sessions Judge, no 
offence was proved beyond a reasonable 
shadow of doubt The result was that all 
the appellants were acquitted. In the 
course of his judgment the learned Judge 
observed as follows • — 

"The learned Sessions Judge has made 
an obvious error in convicting the three 
accused under Section 395 of the Penal 
Code. It was alleged that there were only 
five accused who committed the offence. 
Out of five, two were acquitted by the 
Sessions Judge himself According to his 
finding only three accused took part in 
the offence, and therefore, the offence 
could not, m any case be one under Sec- 
tion 395 of the Indian Penal Code ” 

In view of what has been stated above 
it would appear that the observation of 
the learned Judge in point was in the 
nature of an obiter,. In any case, the ob- 
servation has to be read in the context of 
the facts of that case which are very 
different from the facts of the present 
case. 

8. As I have already noticed, in the 
present case all the prosecution witnesses 
have clearly stated that there were six 
miscreants who were engaged in the com- 
mission of the dacoity and, as a matter of 
fact, two of them namely Ghamandi and 
Hetram were actually arrested by the 
villagers after a hot chase The arrested 
dacoits were beaten up by the villagers 
and they gave out the names of the other 
four dacoits as Ramphal, Zalim alias 
Jagrua, Sarman and Gudru Of these four 
dacoits, two of them have been acquitted 
by the learned sessions Judge on the 
ground that the evidence of identification 
as against those two accused could not be 
safely relied upon It is possible that the 
two appellants viz , Ghamandi and Hetram 
who had been apprehended on the spot, 
had given out two wrong names purposely 
The fact that two of the accused persons 
viz, Sarman and Gudru, were acquitted 
on the ground that the evidence of identi- 
fication against them was not satisfactory, 
does not necessarily mean that the offence 
in the present case was committed by only 
four persons. 

The learned counsel for the State has 
produced before me certain authorities to 
support this view. The earliest case in 
point appears to be the decision of the 
Calcutta High Court in the case of Rashida- 
zaman v. Emperor, 12 Cri LJ 193 (Cal). 
In that case eight persons were charged 
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with dacoitv but four of them were 
acquitted It was contended on behalf of 
the defence that in consequence of the 
acquittal the charge of dacoitv under Sec- 
tion 395 I P C could not be sustained 
against the remaining four The learned 
Judges negatived the contention and up- 
held the conviction of the four appellants 
on the charge of dacoitv The deci-ion of 
the Calcutta High Court in this case was 
cited with approval bv the Nagpur High 
Court m the case of Narayan Dinba v 
Emperor AIR 1947 Nag 57 in which it 
was laid down that the mere fact that the 
evidence was not sufficient to convict four 
of the accused persons actually charged 
could not in any way affect the question 
of the number of persons engaged 

In a case before the Orissa High Court 
Suha Misra v State AIR 1951 Orissa 71 
a similar question arose Twelve persons 
were put on trial to answer a charge of 
dacoitv Nine of them were ultimately 
acquitted and three convicted under Sec- 
tion 395 1 P C The case was heard by 
a Division Bench of the High Court con- 
stituted of Jagannadhadas and Panigrahi 
JJ Panigrahi J v ho delivered the lead- 
ing judgment had no hesitation in holding 
that the conviction of the three of the 
appellants on the charge of dacoitv was 
quite correct Jagannadhadas J however 
came to the same conclusion \ ith some 
amount of apparent hesitation, Ultimatelv 
he agreed with Panigarhi J The correct 
position is that in spite of the acquittal 
oi a number of persons if it is found as 
a fact that along with the persons con- 
victed there were other unidentified per- 
sons who participated in the offence bring- 
ing the total number of participants to five 
or more the conviction of the identified 
persons though less than five is perfectly 
correct In the present case as I have 
pointed out above there is the consistent 
testimony of the prosecution witnesses that 
there were six dacoits including the four 
appellants This is also specifically the 
case stated in the first information report 
If therefore two of the dacoits could not 
be traced and identified there is no reason 
v hy the remaining four cannot be convic- 
ted of the offence of dacoity under Sec 
39o I P, C 


9 Lastly the learned counsel for the 
appellants pleaded that the sentences im- 
posed on the appellants were too severe 
and should be appreciably reduced I am 
unable to accept the contention The 
sentences imposed by the learned Sessions 
Judge were perfectly justified in view of 
the seriousness of the crime 


10 The appeal is dismissed Appel- 
lants Nos 1 and 2 are m gaol They will 
serve out the sentences imposed upon 
them Appellants Nos 3 and 4 are on 
baiL Their bail bonds are cancelled 


They must immediately surrender and 
serve out the sentences imposed on them. 

Appeal dismissed 


1970 CRT L J 388 (Yol 76, C N 89) 
(ANDHRA PRADESH HIGH COURT) 
CHINNAPPA REDDY J 

Public Prosecutor Appellant v Kusana- 
pudi Narasimha Raju Respondent 

Criminal Appeal No 301 of 1963 
Dl- 28-6-1909 from order of Add! JudL 
1st Class Magistrate Narasapur in C C 
No 1492 of 1967 

Prevention of Food Adulteration Act 
(1954) Sections 2 <xm) 7 10 (1) 10 (2) — 
Sale for anal>sis — Included in defini- 
tion sale under Section 2 hiu) — Arti- 
cle actually sold for purpose of analjsis 
— Prosecution need not prove that arti- 
cle was intended for sail — AIR 1953 
Mad 233 Dissented from 

The question whether an article of 
food was intended for sale or not would 
be irrelevant in cases of actual sales whe- 
ther such sales be for human consumption 
or use or analysis The question would 
be relevant only in cases where the act 
of the accused is sought to be treated as 
as sale by reason of the other limbs of 
the definition of sale in Section 2 (xm) 
that is whether what is alleged is an 
agreement of sale an offer for sale the 
exposing for sale or having in possession 
for sale of any such article including an 
attempt to sell any such article 

(Para 17) 

The definition of sale under S 2 (xm) 
is a special definition It includes among 
other things a sale for analysis even though 
such sale is not a usual consensual sale 
Therefore when a Food Inspector takes a 
sample under Section 10 (1) or S 10 (2) 
and offers its cost to the person from whom 
it is taken and such payment is accepted 
there is a sale for analysis It is open to 
the person from whom a sample is taken 
to refuse to accept the price in which case 
there is no sale While a food Inspector 
cannot be prevented from taking a sample 
there is nothing in the Act which compels 
a person from whom the sample is taken 
to accept the price which the Food inspec- 
tors offers for it The refusal to accept 
the pavment offered bv the Food Inspec- 
tor cannot amount either to preventing a 
Food Inspector from taking a sample or 
to preventing a Food Inspector from ex- 
ercising any power conferred on him by 
or under the Act The person in whose 
possession the article of Food is mav 
allow the Food Inspector to take the 
sample and vet refuse to accept payment 
for it In such a case there is no sale tot 
analysis But where the price offered by 
the Food I nspector is accept ed by the per- 
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son from whom the sample is taken and 
there is thus a sale for analysis it is clear- 
ly unnecessary for the prosecutor to esta- 
blish that the article of food which in fact 
was sold was intended for sale AIR 1959 
Mad 333, Dissented from, AIR 1966 SC 128 
& AIR 1964 All 199 & AIR 1966 All 231, 
Rel on, (1967) 2 Andh WR 424, Explain- 
e< ^ (Para 5) 

Cases Referred: Chronological Paras 

(1967) 1967-2 Andh WR 424 = 1967 
Mad LJ (Cn) 863, Public Prosecu- 
tor v. Pitchaiah 11 15 

(1966) AIR 1966 SC 128 (V 53) = 

1966 Cn LJ 106, Mangal Das v 
Maharashtra State 6 

(1966) AIR 1966 All 231 (V 53) = 

1966 Cn LJ 501, Nagar Swasth 
Adhikan, Municipal Corporation 
Agra v Raghnath Singh 9 10, 16 

(1965) AIR 1965 Mad 146 (V 52) = 

1965 (1) Cn LJ 452, In re Ratha- 
mam 11 

(1964) AIR 1964 All 199 (V 51) = 

1964 (1) Cri LJ 502, Municipal 
Board, Faizabad v Lai Chand 8, 10 
(1962) 1962 (1) Cn LJ 152 = 1961 Ker 
LT 308, Food Inspector Calicut 
v. Parmeswara Chettiar 6, 14 

(1959) AIR 1959 Mad 333 (V 46) = 

1959 Cn LJ 997, Public Prosecutor 
v. Kandaswami Reddiar 11, 15 

(1942) AIR 1942 Mad 609 (V 29) = 

43 Cri LJ 863, In re Ballemkonda 
Kanakayya 6 

K Jayachandra Reddy Addl. Public 
Prosecutor and M B Rama Sarma, for 
Respondent 

JUDGMENT: — This is an appeal by the 
State against the order of acquittal of the 
respondent of an offence under S 16 (1) 
read with Ss 7, 2 (i) (a) and (1) of the 
Prevention of Food Adulteration Act and 
R 44 (b) of the Prevention of Food Adul- 
teration Rules The prosecution case is 
briefly as follows — 

2. On 22-8-1966 at about 7AM Pw 1 
the Food Inspector of Narasapur saw the 
accused carrying buffalo milk in a brass 
Pot He called Pw 2, a dalayat m the 
Court of the District Munsif, and, in his 
Presence, purchased sample of milk from 
the accused paying him the price for it 
He then followed the procedure prescrib- 
ed by Section 11 of the Prevention of 
Food Adulteration Act, divided the sample 
into three parts after adding preservative, 
Put each part into a clean dry bottle, gave 
one bottle to the accused, sent one bottle 
io the Court and sent one bottle to the 
Public Analyst for analysis The report of 
the Public Analyst showed that the sample 
contained 4 3 per cent of solids-not-fat as 
against the standard of 9 per cent solids- 
not-fat prescribed by the rules The 
Analyst was of opinion that the sample 
contained 52 per cent of extraneous water. 
Pm Prosecution examined three witnesses, 
*** 1 being the Food Inspector who took 


the sample, PW 2 the mediator and PW 3 
the Food Inspector who succeeded PW 1 
The accused denied the offence and stated 
that the milk belonged to his landlord and 
that the Food Inspector caught him when 
he was taking the milk to him He 
examined his landlord as a defence 
witness DW 1 stated that about a year 
prior to the date on which he gave 
evidence m Court, the accused came to 
his house and told him that while he was 
getting milk for DW 1 the Food Inspector 
caught him and that the Food Inspector 
wanted DW 1 to meet him DW 1 went 
to the Food Inspector and told him that 
the milk belonged to him and that the 
accused was bringing it for him The 
Food Inspector, however, prepared a state- 
ment that the accused used to sell milk 
to DW 1 and wanted him to sign on it 
As it was not a true statement he refus- 
ed to sign The learned Magistrate 
thought that it was the duty of the pro- 
secution to establish that the accused 
was a vendor of milk and that on the day 
in question he was carrying the milk for 
the purpose of sale He observed that 
there was not an iota of evidence to 
establish that the accused was a vendor 
of milk On the other hand basing on a 
statement in the cross-examination of 
P.W 2 that the accused told P W 1 that he 
was not carrying the milk for the purpose 
of sale and that the milk belonged to 
Somayaiulu his master for whom he was 
carrvmg it, he held that at the earliest 
moment the accused came out with the 
version that the milk was not intended for 
sale The learned Magistrate also relied 
upon the evidence of D W 1 as support- 
ing the version of the accused The learn- 
ed Magistrate observed that though a 
sale to a Food Inspector for Analysis was 
a sale under S 2 (xni) of the Act, such a 
sale was made under the compulsive 
authority of the Food Inspector and there- 
fore it was open to the accused to esta- 
blish that he was not a milk vendor and 
that the milk was not intended for sale 
He found that m the present case the 
accused had established that the milk 
which he was carrying and from which 
a sample was taken was not intended for 
sale, but that it was intended for the 
personal use of D W. 1 and that the 
accused was not a milk vendor On those 
findings the learned Magistrate acquitted 
the accused 


3. The learned public prosecutor urg- 
es that the entire approach of the learned 
Magistrate to the question at ."sue was 
wrong and misconceived He submits that 
once sale for analysis is established ^ n° 
further auestion arises except wheoier 
the sample was adulterated The _ question 
whether the article of food which was 
sold to the Food Inspector was intended 
for sale or not is not entirely irrelevant 
[t is not necessary for the prosecution 
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to establish that the article of food was 
intended for sale nor is it permissible 
for the accused to attempt to prove that 
it was not intended for sale There is 
great force in the submissions of the 
learned public prosecutor and 1 find that 
a plain reading of the provisions of the 
Act compel me to agree with those sub- 
missions 

4 Section 16 read with S 7 of the 
Prevention of Food Adulteration Act, in 
so far as they are relevant for the pur- 
poses of this case render anv person who 
sells any article of food which is adulte- 
rated liable for the prescribed punish- 
ment It is therefore necessary to know 
when a person is considered to have sold 
an article of food under the provisions 
of the Act Sale is defined by S 2 (Kill) 
in the following manner — 

"'Sale with its grammatical varia- 
tions and cognate expressions means the 
sale of any article of food whether for 
cash or on credit or by way of exchange 
and whether by wholesale or retail, for 
human consumption use or for analysis 
and includes an agreement for sale an 
offer for sale the exposing for sale or 
having in possession for sale of any such 
article and includes also an attempt to 
sell any such article 


It is apparent that this is a special defi- 
nition of Sale and it includes even an 
agreement of sale an offer for sale ex- 
posing for sale and possession for sale 
It includes a sale for analysis even if 
such a sale is not the usual consensual 
sale It fs necessary to refer here to the 
provisions of the Act by which 
a sale for analysis may be 

effected Section 10 ( 1 ) of the 

Act empowers the Food Inspector 

among other things to take samples of 
any article of food from (0 any person 
selling such article (n) any person who 
is in the course of conveying delivering 
or TOWJarwg. debit**.’: ■uinh. vtieCoz -u 
purchaser or consignee (m) a consignee 
after delivery of any such article to him 
He is also empowered under S 10(2) to 
enter and inspect any place where any 
article of food is manufactured stored or 
exposed for sale and take samples of food 
for analysis Whenever he takes a sample 
either under S 10(1) or under S 10(2) 
he is obliged by S 10(3) to pay to the 
person from whom the sample is talen 
its cost S 10(7) prescribes that whenever 
action Is taken under S 10(1) or S 1Q(2) 
it is the duty of the Food Inspector to 
call one or more persons to be present at 
the time when such action is taken and 
take his or their signatures S 11 pres- 
cribes the procedure to be followed by 
Food Inspector alter he takes samples 
S 16(1) (b) makes a person who prevents 
a Food Inspector from taking a sample as 
authorised by the Act liable to p unis h - 
ment S 16(1) (c) renders a person who 


prevents a Food Inspector from exercis- 
ing any other power conferred on him 
by or under the Act liable to punish- 
ment 

5 When a Food Inspector takes a 
sample under S 10(1) or S 10(2) and 
offers its cost to the person from whom 
it is taken and such payment is accepted 
there is a sale for analysis It is open to 
the person from whom a sample is taken 
to refuse to accept the price in which 
case there is no sale While a Food Ins- 
pector cannot be prevented from taking 
a sample there is nothing in the Act which 
compels a person from whom the sample 
is taken to accept the price which the 
Food Inspector offers for it The refusal 
to accept the payment offered by the 
Food Inspector cannot amount either to 
preventing a Food Inspector from taking 
a sample or to preventing a Food Inspec 
tor from exercising any power conferred 
on him by or under the Act The person 
in whose possession the article of food 
is may allow the Food Inspector to take 
the sample and yet refuse to accept pay- 
ment for it In such a case as I said there 
is no sale for analysis Where there is no 
sale for analysis the Food Inspector if 
he sends the sample for analysis and If 
it is found to be adulterated and if he 
decides to launch a prosecution, may 
have to establish that even if there is no 
sale for analysis there is a sale within the 
meaning the other limbs of S 2(xm) of 
the Act This he can establish bv proving 
that the article of food was offered for 
sale or exposed for sale or that the per- 
son from whom he took the sample was 
in possession of the article for sale In 
such an event it may be necessary for 
the Food Inspector to prove that the 
article of food was intended to be sold 
But where the price offered by the Food 
Inspector is accepted by the person from 
whom the sample is taken and there is 
thus a sale for analysis it is clearly un- 
necessary for the prosecutor to establish 
that the article of food which in fact was 
sold was intended for sale In a case 
where there is a sale for analysis to 
insist that the prosecution must establish 
that the article of food was intended for 
sale is to insist on proof of an additional 
requirement not contemplated by the Act. 
Conversely to permit the person who has 
sold a sample for analysis to establish 
that the article of food was not intended 
for sale is to introduce an element not 
contemplated ny the Act 
6 In Re Bellemkonda Kankayva AIR 
1942 Mad 609 Horvvill J held that the 
parting with a commodity when it was 
demanded by the Sanitary Inspector m 
exercise of his powers under S 14 of the 
Madras Prevention of Food Adulteration 
Act would not amount to a sale within 
the meaning of Si 5 of that Act In Food 
Inspector Calicut v Parameswam Chet- 
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liar, 1962 (1) Cri L. J. 152 (Ker ), Raman 
Nayar, J. held- — 

"As sale is a voluntary transaction and 
•a seizure or compulsory acquisition in 
-exercise of statutory power is not a sale 
within the ordinary sense of that word 
Nor does the definition of "sale” in Sec- 
tion 2 (xin) as including a sale of food 
for analysis make it one, for, the first 
requisite even under thg definition is that 

there must be a sale 

In my view when a Food Inspector ob- 
tains a sample under S. 10 of the Act 
there is no sale.” 

The view of Horwill, J. and Raman 
Nayar, J was not accepted by their Lord- 
ships of Supreme Court and both these 
judgments were overruled in Mangal Das 
v. Maharashtra State, AIR 1966 S C 128. 
Their Lordships rejected the argument 
advanced in that case that where a per- 
son is required by the Food Inspector to 
sell to him a sample of the commodity 
there is an element of compulsion and 
therefore it cannot be regarded as a sale. 
This result according to them followed 
from the special definition of sale in Sec- 
tion 2 (xni) of the Act which specifically 
included within its ambit a sale for ana- 
lysis. 

7. The rejection by their Lordships of 
the Supreme Court of the proposition 
that there must be a consensus before it 
can be said that there is a sale even for 
analysis clearly implies that once the 
taking of a sample by the Food Inspector 
and the payment of price for it are estab- 
lished it is not open to the Court to go 
behind the transaction and discover whe- 
ther the article of food was intended for 
sale Otherwise the door would be wide 
open for a defence being put forward in 
every case where a sample is taken and 
price paid for it that the article of food was 
not intended .for sale, rendering the 
enforcement of the prevention of Food 
Adulteration Act impossible and the 
creation of absolute offences under act 
meaningless 

8. In Municipal Board, Faizabad v. 
Lai Chand, AIR 1964 All 199, the accused 
who owned a tea shop had stored _ milk 
which was intended to be used in the 
Preparation of tea but which was not in- 
tended to be sold The Food Inspector 
purchased a sample of milk and on ana- 
lysis it was found to be adulterated It 
was held by a Division Bench of the 
Allahabad High Court that the accused 
could not be convicted for storing^ adulte- 
rated milk because the milk which was 
stored was not intended for sale He 
could however be convicted for selling 
adulterated milk to the Food Inspector 
since sale of adulterated milk for analysis 
was itself an offence. They observed; 

"No doubt the respondent could not be 
•convicted for storing the milk at their 
shop which was of the quality or purity 


below the prescribed standard, as the 
milk was not stored for sale but was 
stored for mixing it with tea which was 
sold at their shop but they did sell milk 
to the Food Inspector and the selling of 
adulterated milk was itself an offence. 
Even sale for analysis comes within the 
definition of 'Sale’ under Section 2(xiii) 
of the Act. Under Section 7 of the Act, 
therefore, even this sale of adulterated 
milk was an offence even though it might 
have been made for the purpose of ana- 
lysis 

Learned counsel for the respondents 
drew our attention to the provisions of 
Section 10 (3) and also Section 16 (1) (b) 
of the Act by pointing out that the res- 
pondents could not refuse to sell under 
the law and that if they could not refuse 
to sell which they were compelled to do 
they could not be said to have sold the 
milk voluntarily, or sold it at all m the 
eye of law 


Now sub-section (3) of Section 10 of 
the Act provides that where any sample 
is taken under clause (a) of sub-section (1) 
or sub-section (2) its cost calculated at 
the rate at which the article is usually 
sold to the public shall be paid to the 
person from whom it is taken and 
clause (b) of sub-section (1) of Section 16 
provides that if any person prevents a 
Food Inspector from taking a sample as 
authorised by this Act he shall be guilty 
of an offence under the Act It was not 
obligatory upon the respondents to sell 
the milk to the Food Inspector. When 
the Food Inspector came to take the 
sample they could say that he 
could very well take the sample 
but they were not going to sell it. 
They did not do any such thing The 
receipt Ex. Ka-3 indicates that they did 
sell it for sample No doubt it was the 
duty of the Food Inspector as provided 
under Section 10(31 to pay the price but 
if the respondents had refused to take 
the money the Food Inspector, could not 
have compelled them to take it If they 
had done so, they would not have com- 
mitted any offence under Section 16(1) (b) 
of the Act which provides that the pre- 
venting of a Food Inspector from exer- 
cising any power conferred on him by 
the Act is an offence By not taking the 
price, they were not preventing the Food 
Inspector from exercising his power. 
They could allow the sample to be taken 
away by the Food Inspector telling him 
that he could take it if he wanted to do 
so but as they were not selling the milk 
they would not accept its price for they 
were storing milk only for mixing it 
with tea which alone they were selling at 


leir shop _ . . 

9, In Nagar Swasth Adhikari, Mumci- 
al Corporation, Agra v. Raghnath bmgh 
IR 1966 All 231 where a defence. was 
ut forward that the milk from which a 
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sample was taken bv the Food Inspector 
and for which the price was paid was 
not intended for sale but was being taken 
by the accused to his father-in-laws 
house for the latter s consumption a 
learned single Judge of the Allahabad 
High Court observed 

In the case of a hawker who carries 
articles of food for sale by hawking it is 
not possible in every case for the prose- 
cution to prove its actual sale to a custo- 
mer Realising this practical difficulty 
the Legislature has provided that sale of 
any article of food even for analvsis will 
be a sale within the meaning of the Act 
In the instant case if the milk which 
was being earned bv the respondent was 
not for sale he could have refused to 
accept the pnee offered by the Food 
Inspector for the sample 

10 I respectfully agree with the ob- 
servations of the learned Judges In AIR 
1964 All 199 (as above) and AIR I960 
All 231 (as above) 

11 Sn. M B Ramasarma learned 
counsel for ‘he accused relied upon 
Public Prosecutor v Kandaswamy Red- 
diar AIR 1959 Mad 333 in Re Ratha- 
rnarn AIR 1965 Mad 146 and upon the 
observations of my learned brother Obul 
Reddi J In Public Prosecutor v Pit- 
chaiah (1967) 2 Andh W R 424 

12 In the first of the cases Soma- 
sundaram J while holding that there 
was sale to the Food Inspector nonethe- 
less thought that the accused could not 
be convicted as the milk was not intended 
for sale He said 

This is an appeal against the acquittal 
of the respondent who was charged for 
an offence under the Food Adulteration 
Act. that is for selling adulterated milk 
In such a case the first essential requisite 
to be established is that the milk from 
which the Sanitary Inspector gets a small 
quantity from the vendor as sample is 
intended for sale 

Put in acquitting the accused the learn- 
ed District Magistrate held that there was 
n le «»l su « to PW 1 Here the learn- 
ed District Magistrate is not correct 
What was given b v the accused to PW 1 
fs undoubtedly sale but what was really 
^ be decided was whether the milk 
which the accused was taking was inf end- 
ed for sale On that question there is 
room for doubt and therefore the acquit- 
tal of the accused can be justified on that 
ground 

13 The learned Judge did not refer to 
any of the provisions of the statute and 
did not state any reason for the qualifica- 
tion introduced by him With great res- 
pect I to not agree v ith Somasundaram 

14 In the second case Anantanaravanan 
J followed the decision of Raman Navar 
J in 1962 (1) CrL L J 152 (Ker) (as 
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above) which has since been overruled 
by the Supreme Court The verv observa- 
tions of Raman Navar J on which 
Ananthanarayanan J placed reliance 
were disapproved bv the Supreme Court 

15 In 1967-1 Andh W R 424 (as 
above) my learned brother Obul Reddi 
J was pressed with an argument that the 
accused from whom a sample of curd 
was purchased by the Food Inspector was 
not carrying the curd intending it for 
sale at the time when the sample was 
taken. The decision of Somasundaram J 
in AIR 1959 Mad 333 (as above) was cited 
before my learned brother as supporting 
the argument My learned brother 
appears to have thought that in order to 
attract the decision of Somasundaram J 
the accused would have to establish by 
reliable evidence that he v^as not a ven- 
dor of the article of food and that the 
article of food was not intended for sale 
It was in that context my learned brother 
said — 

'Whether a particular article of food 
is intended for sale or not is a question 
of fact in each case If the defence of the 
accused person is that if an article of 
food for instance 'curd in this case was 
not intended for sale but was intended 
for domestic consumption and that he had 
no alternative but to submit to the autho- 
rity of the Food Inspector the onus is; 
upon him to establish that he Is not a 
vendor and that the article of food was 
prepared for his or his relations domestic- 
consumption If by reliable evidence the 
respondent fails to establish that the 
article of food was not for sale but meant 
for domestic consumption then he will be 
selling an article of food if it is found 
adulterated which is prohibited under 
Section 7 of the Act 

16 My learned brother expressed no 
approval of the view of Somasundaram J 
but thought that the evidence in the case 
before him did not attract the applica- 
tion of the judgment oi Somasundaram 
J I have no doubt that mv learned 
brother did not intend to la\ down that 
even in cases of sales for analvsis it must 
be established that the article of food was 
intended to be sold That he did not in- 
tend to lay down any such propositions 
clear from the fact that he extracted the 
observations (Extracted by me earlier) of 
the Allahabad High Court in AIR 1965 
All 231 (as above) with approval and 
wound up his discussion by stating — 

In view of the authoritative pro- 
nouncement of the Supreme Court the 
doubt if any whether the sale for ana- 
lysis would come within the ambit of sale 
has been dispelled 

17 In the light of the foregoing dis j 
cussion. I am of the view that the aues-l 
tion whether an article of food was in-i 
tended for sale or not would be irrelevant! 
m cases of actual sales whether such* 
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sales be for human consumption or use, 
or for analysis The question would be 
relevant only m cases where the act of 
the accused is sought to be treated as a 
'Sale’ by reason of the other limbs of the 
definition of 'Sale’ in S 2(xm), that is, 
where what is alleged is 'an agreement 
of sale, an offer for sale, the exposing for 
sale or having in possession for sale of 
any such article’, including, 'an attempt 
to sell any such article’. 

IS. In the present case, there was un- 
doubtedly a sale to the Food Inspector 
and that concludes the matter. I find the 
respondent guilty of an offence under 
Section 16(1) read with Section 7, Sec- 
tion 2 (i) (a) and (1) of the Prevention of 
Food Adulteration Act and sentence him 
to pay a fine of Rs. 200/- m default to 
undergo rigorous imprisonment for a 
period of three months I have not impos- 
ed a sentence of imprisonment as the 
accused is a first offender and appears to 
be petty milk vendor 

Appeal allowed 


1970 CRI. h. J. 393 (TTol. 76, C. N. 90) 
(ANDHRA PRADESH HIGH COURT) 
ANANTHANARAYANA AYYAR, J. 
The Public Prosecutor, Appellant v 
Matha Satyam, Respondent 

Criminal Appeal No 120 of 1968, D/- 
1-7-1969, from order of Judl 1st Class 
Magistrate, Raiam, m C C No 57 of 1967 
Prevention of Food Adulteration Act 
(1954), Ss. 16 (1) (a) (i), 7, 2 (i) (a), 2 (xiii) 
and 10 (3) — Food Inspector taking sam- 
ple — Whether a sale — A question of 
fact — Seller can refuse to accept price 
• — Acceptance of amount as cost of article 

— A sale is presumed within S. 2 (xiii) 

— Sale is offence liable to be punished 
under the section. (Prevention of Food 
Adulteration (Central) Rules (1955), 
R. 44 (b) ). 

When the evidence in a case is that a 
sample was taken by the Food Inspector 
from a person who has an article of food 
in his possession, the question as to whe- 
ther there resulted a sale for analysis has 
to be decided on the facts of that case 
A person m possession of a food article 
is not bound to receive the price and he 
has got a right to refuse or to receive it 
a nd to indicate that he is not making a 
sale of the article of food for analysis 
a nd that he is iust allowing the officer to 
fake a sample. 

When a person allows or does not pre- 
Ven t sample of article of food m his pos- 
Se ssion being taken for analysis and re- 
ceives the amount tendered to him as 
cost by the Food Inspector under S 10(3) 
me Act, it will be presumed that he 

KM/LM/F3Q9/69/MNT/B 


made a sale of the article for analysis as 
defined in S. 2(xiu) But this presumption 
is rebuttable (Para 7) 

If it is proved that the accused made a 
sale for analysis to the Food Inspector 
the question whether the article of food 
was intended by the accused for sale 
apart from the Food Inspector taking a 
sample for analysis would be irrelevant 

(Para 8) 

Ii upon analysis the article of food is 
found to be adulterated, the vendor is 
guilty under S 16(1) and S 7 read with 

5 2 (i) (a) and Rule 44 (b) C A No 301 
of 1968, D /- 30-1-1968 (Andh Pra) & AIR 
1964 All 199, Rel on., AIR 1942 Mad 609 

6 (1962) 1 Cn LJ 152 (Ker) held dissented 

from in C A No 301 of 1968, D/- 30-1- 
1968 (Andh Pra) & AIR 1966 SC 128 & 
(1967) 2 Andh WR 424 & AIR 1966 All 
231, Ref (Para 9) 

Cases Referred: Chronological Paras- 

(1968) C A No 301 of 1968, D/- 
30-1-1968 (Andh Pra) 4- 

(1967) 1967-2 Andh W R 424 = 

1967 Mad L J (Cn) 863, Public 
Prosecutor v Pitchaiah 4, T 

(1966) AIR 1966 SC 128 (V 53) = 

1966 Cri L J. 106, Mangal Das 
v. Maharashtra State 4- 

(1966) AIR 1966 All. 231 (V 53) = 

1966 Cn L J. 501, Nagar Swasth 
Adhikari, Municipal Corporation, 

Agra v. Raghnath Singh 4 

(1964) AIR 1964 All 199 (V 51) = 

1964 (1) Cri L J. 502. Municipal 
Board, Faizabad v Lai Chand 4, T 
(1962) 1962 (1) Cri L J. 152=1961 
Ker L T 308. Food Inspectoi, 

Calicut v Parameswara Chettiar 4 

(1942) AIR 1942 Mad. 609 (V 29) = 

43 Cri L J 863, In re Bellem- 
konda Kanakayya 4 


D Reddiappa Reddy, for Public Prose- 
cutor, for Appellant, M. S K Sastrv, for 
Respondent. 


JUDGMENT:— In C C 57 of 1967 on 
the file of the Judicial First Class Magis- 
trate Raiam. the Food Inspector. Raiam 
Panchayat Board filed a complaint against 
the accused alleging that on 24-6-1967 
the accused had brought two seers of 
auffalo milk to Sankara Vilas for sale, 
that the Food Inspector took a sample of 
milk and gave Rs 0 50 p to the accused 
towards the price of the sample of muk 
after observing all the prescnbed forma- 
lities that on analysis the milk was found 
to be adulterated and that therefoie, the 
accused committed an offence punishable 
under Sections 16(1) and 7 and read with 
Section 2 (i) (a) and (1) and Rule 44 (b) 
the Prevention of Food Adulteration 
A.ct The accused denied having commit- 
ted the offence The learned Magistrate, 
after full trial, acquitted the accused 
rhe learned Public Prosecutor filed this 
appeal against the acquittal 



£94 Public Prosecutor v Maths Satyam (\nantbanarayana Ayyftr J ) 1970 Ori h J 


2 The prosecution examined two wit- 
nesses and their evidence is as follows — - 
PW 2 is the proprietor of Sankara 
Villas Coffee hotel The accused is a 
amll -vendor He was selling milk to the 
hotel daily and on 24-6-67 at about 7-00 
A M the accused brought milk to 
PW 2 fo r sale Then the Food Inspector 
PW 1 purchased half a litre of milk as 
.sample from the accused for analysis and 
paid Rs 0 50 p to the accused The latter 
received the amount and issued a receipt 
Ex. P-1 hich spates as follows — 

You have purchased from me half 
■seer of buffaloe milk on 24-6-67 at 7-00 
.Ail near Kalipu Guruvulus hotel for 
sending the same to Hyderabad for pur- 
pose of analysis As you have paid half 
rupee towards the (cost) therefor I am 
an receipt of the same ’ 

It bears the thumb impres„ion of the 
accused Ex P 2 is the notice Ex P-3 is 
another receipt signed by the accused in 
which he mentioned that PW l purchas- 
ed half a seer milk and after paying the 
•pnce he filled it in three bottles corked 
and 'ealed them and gave one bottle to 
turn. It is signed by PW 2 Ex P 4 is 
the mediator’s report which was prepared 
by p W 1 the Food Inspector It purports 
to contain the signature of PW 2 and 
<ioe T Ramaknshna Rao {not examined) 
who is also said to be the scribe of it and 
the words mark of Yenduva Venkaya” 
who is the peon of PW 1 One of the 
samples bottles was duly analysed by the 
(Public analyst who sent a report Ex P 6 
to the effect that it contained only 11 per 
■cent of added water When questioned 
the accused stated as follows — 

Q You have heard the evidence of P W 
2 by name Surya Rao to the effect that 
•you would be selling milk every day to 
the Shankara Vilas Hotel What do you 
Say’ 

Ans I have got one buffalo r will 
sell milk to whoever purchases (from 
me ) 

"When questioned about the actual occur- 
rence he stated as follow s — 

I was taking milk to my nephew Chit- 
ti Appala Swamy on his requisition On 
my way P W 1 caught hold of me and 
took me to the Office He gave me 
Rs 050 p and served a notice on me 1 
was made to affix thumb impressions ” 

One sample bottle was given to me I 
was made to affix my thumb impressions 
When questioned about the result of the 
analysis the accused stated as follows 

I did not mix water to it 

3 He pleaded Not guilty’ to the 
■charge framed against him under Sec- 
tions 16 (1) (a) and 7 read with Sec- 
tion 2{i) (a) and (b) of the Prevention of 
Food Adulteration Act and Rule 44(b) 
-and clause A-ll in Appendix B of PFA 
rules He examined one defence witness 


CbitU Appalaswamy whom the accused 
referred to above He simply stated that 
he had asked the accused to supply him 
milk as he had relations on some per- 
sonal obligations When cross-examined 
he stated that he did not know that the 
accused was selling milk or even what 
the accused do with the milk of his she- 
huflaloe The learned Magistrate in his 
Judgment referred to the contention of 
the accused that he never intended to sell 
milk and he was talcing it free of cost to 
his nephew D W 1 But he did not discuss 
the evidence of DW 1 or express any 
opimon as to whether it was reliable or 
not or conclude that the statement of the 
accused was true but he held that th*» 
prosecution failed to prove the charge 
beyond reasonable doubt for reasons 
mentioned by him in his judgment as 
follows — 

(1) Purchase of milk bv PW 1 for 
sampling in this case cannot be treated 
as a sale 

(2) The only mediator that was present 
at the time of seizure of sample of milk 
was under the influence of tbe Food Ins- 
pector PW 1 and therefore he is no» 
disinterested and not independent 

(3) The prosecution evidence is un- 
reliable as there are corrections of dat» 
in Exs P-2 and P-4 

4 Ground No 1 The learned Public 
Prosecutor has relied on the decision of 
Chinnappa Reddy J in C A No 301 of 
1968 D /- 30-1-1968 (Andh Pra) In that 
case the relevant facts were as follows — 

'The Food Inspector purchased a sam- 
ple of milk for analysis from the accused 
and paid him the price for it and the 
milk on analysis was found to be adulte- 
rated The accused pleaded that he was 
just conveying the milk to his landlord 
DW 1 The learned Magistrate acquitted 
the accused holding that the milk belong- 
ed to his landlord and just when he was 
conveying the milk the Food Inspector 
came and took a sample from him The 
learned Magistrate held that though a 
sale to a Food Inspector for analysis was 
a sale under Section 2(xm) of the Act, 
such a sale was made under the compul 
sive authority of the Food Inspector and 
therefore it was open to the accused to 
establish that he was not a milk-vendor 
and that the milk was not intended for 
sale and that the accused had proved such 
fact by showing that the milk belonged 
to his master D W 1 and that the accused 
was merely a carrier of the milk 

In appeal the learned public prosecu- 
tor contended that once a sale for analy- 
sis was established and that the fact was 
established and the article of food was 
to be adulterated an offence had been 
made out and that the question whether 
the article of food which was sold to the 
Food Inspector was intended for sale ° r 
not is entirely irrelevant and that it was 
not necessary for the prosecution 
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establish that the article of food was in- 
tended for sale nor it is permissible for 
the accused to attempt to prove that it 
was not intended for sale ” 

Chinnappa Reddy, J after considering 
-a large number of decisions, accepted this 
contention and concluded as follows — 
"In the light of the foregoing discus- 
sion, I am of the view that the question 
whether an article of food was intended 
for sale or not would be irrelevant in 
cases of actual sales whether such sales 
be for human consumption or use, or for 
analysis The question would be relevant 
only in cases where the act of the accused 
is sought to be treated as "sale’’ by reason 
of the other limbs of the definition of 
"sale” in Section 2 (xiii), that is, where 
what is alleged is "an agreement of sale, 
an offer for sale, the exposing for sale 
-or having in possession for sale of any 
-such article” including, an attempt to 
sell any such article.” 

He disagreed with the decisions m In Re 
Bellemkonda Kanakayya, AIR 1942 Mad. 
•609 and in Food Inspector, Calicut v. 
Parameswara Chettiar, 1962 (1) Cri L J. 
3. 52 (Ker.) in view of the decision of the 
-Supreme Court in Mangal Das v. Maha- 
rashtra State, AIR 1966 S C 128. He ex- 
plained the observations of Obul Reddi J 
in Public Prosecutor v Pitchaiah, (1967) 
2 Andh. W R 424 Chinnappa Reddy, J. 
approved of the decisions in Municipal 
Board, Faizabad v. Lai Chand, AIR 1964 
All. 199 and Nagar Swasth Adhikan, 
Municipal Corporation, Agra v Raghnath 
Singh, AIR 1966 All 231. In particular 
he approved of the passages in AIR 1964 
All. 199 which are as follows’ — 


•••••* •••••• •«•••• •■•••• •••••• •*•••• 

"It was not obligatory upon the respon- 
dents to sell the milk to the Food Inspec- 


tor When the Food Inspector came to 
take the sample they could say that he 
could very well take the sample but they 
were not going to sell it They did not do 
any such thing The receipt Ex Ka-3 indi- 
cates that they did sell it for sample No 
■doubt it was the duty of the Food Inspec- 
tor as provided under Section 10(3) to pay 
the price but if the respondents had 
refused to take the money the Food Ins- 
pector could not have compelled them to 
take it. If they had done so, they would 
Pot have committed any offence under 
Section 16(1) (b) of the Act which pro- 
vides that the preventing of a Food Ins- 
pector from exercising any power con- 
ferred on him by the Act is an offence 
t Pot taking the price, they were not 
Preventing the Food Inspector from exer- 

5®PB his power They could allow 

the sample to be taken away by the Food 
inspector telling him that he could take 
” be wanted to do so but as they were 
j. 0 * se lhng the milk they would not accept 
, ts Price for they were storing milk only 
° r mixing it with tea which alone they 
er e selling at their shop” 


In the present case the accused has speci- 
fically admitted that while he was taking 
the milk, P W 1 caught him and took a 
sample of milk from him and gave him 
the. price and also one sealed sample 
bottle P.W. 1 says that he purchased the 
milk saying that he wanted it for analy- 
sis The accused did not deny the fact of 
taking of milk by P.W 1 from him on 
his saying that the sample of milk was 
required for analysis. There is no room 
to doubt the evidence of PW 1 that the 
accused sold the milk for analysis that he 
paid Rs. 0 50 p as price for the milk to 
the accused and that the latter received 
the price. It has not been suggested to 
P.W. 1 or P W. 2 that the accused refused 
to sell the milk to P.W 1 for analysis A 
suggestion was made to P.W 1 in cross- 
examination as it would appear from the 
following answer. 

"It is not true to say that I did not 
heed the representation of the accused 
that the milk was not for sale ” 

It does not appear that any suggestion 
was specifically put to P.W. 1 or PW 2 
that the accused refused to receive the 
price or otherwise indicate that he was 
not receiving any price for the milk he 
sold to P W 1 or was not making a sale 
for analysis 

5. The learned Magistrate has held 
that P.W 2 is not an independent witness 
because he is a hotel proprietor and sub- 
lected to influence of P W. 1 The pre- 
sence of PW. 2 at the scene of offence 
was natural and no suggestion has been 
put to him in cross-examination to show 
that his evidence was interested When 
a question was put to the accused that 
he was selling milk to Sankara Vilas that 
is a hotel of P.W. 2 the accused denied 
that fact but only stated that he would 
sell milk to whomsoever purchased from 
him There is no room to doubt the evi- 
dence of P Ws 1 and 2 that the accused 
brought milk for sale m the vicinity of 
PW. 2’s hotel 


6, Ex. P-2 contains a correction m the 
late At one place in Ex. P-2 the date 
26-6-1967 was corrected so as to appear as 
24-6-1967. In that the figure "6” was over 
written so as to appear as "4”. But the 
late 24-6-1967 is without any correction 
under the signature of P.W. 1 in Ex P-2, 
[n Ex P-4 the figure "4” in the date 24-6- 
1967 under the signature of P.W 2 seems 
to be overwritten on another number 
which is not very clear. But there is no 
correction m the date under the signature 
of G. Rama Krishna Rao m Ex P-4, The 
Learned Magistrate concluded as follows. 

"It appears as if Ex P-4 was prepared 
on 26-4-1967 and the signature of P W l 
was obtained on Ex P-4 on some date 
other than 24-4-1967 and hence the cor- 
rection of the date 24-6-196/ 

But in Ex P-4 the date 24-6-1967 is put 
without any correction under the signa- 
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ture of Ramaknshan Rao who is said to 
have written Ex P-4 No suggestion \/as 
put to PW 1 or PW 2 about the correc- 
tion in the date in Exs P-2 and P-4 The 
version of the accused is that he was ask- 
ed to come to the office in the evening 
and that there his thumb impressions 
were obtained on come papers Ex P-2 
purports to contain his thumb impression. 
It was not his case that his thumb im- 
pressions were obtained on an\ date other 
than the date viz 24-6-1967 the date of 
purchase of milk for analysis Ex P-3 
which contained the thumb impression of 
the accused and P W 2 contains the date 
24-6-19G7 without any correction From 
the corrections it cannot be inferred that 
Exs P-2 and P-4 must have been prepar- 
ed on some date other than 24-6-1967 or 
that the evidence of P Ws 1 and 2 is not 
reliable 

7 The learned advocate for the accus- 
ed contends that the provision under 
Section 10(3) is part of the transaction of 
a Food Inspector taking a sample and 
that therefore the person from whom the 
Food Inspector takes sample is under 
obligation to receive the cost which is 
tendered by the Food Inspector and that 
therefore receiving the price by the 
accused does not amount to a sale I 
agree with the observations of the learned 
Judge in AIR 1964 All 199 which I have 
already extracted that the person in pos- 
session of a food article is not bound to 
receive the price and he has got a right 
to refuse or to receive it and to indicate 
that he is not making a sale of the article 
of food for analysis and that he is just 
allowing *he officer to take a sample 
Obul Reddi J has observed in (1967) 2 
Andh W R 424 that where there was a 
sale for analysis in a particular case is a 
question of fact which has to be decided 
on the facts of that case with reference 
to the definitions as given in Sec 2 (xiu) 
of the Act When the evidence in a case 
is that a sample was taken by the Food 
Inspector from a person who has an 
article of food in his possession the ques- 
tion as to whether there resulted a sale 
for analysis has to be decided on the facts 
of that case If the person in possession of 
an article of food refuses to receive the 
price tendered by the Food Inspector it 
can be an indication of the fact that he 
jvas not selling the article of food but 
was only allowing a sample to be taken 
and not preventing the sample being 
taken by the Food Inspector so that he 
may not commit an offence and become 
liable for punishment under Ss 16 (1) 
and 7 of the Prevention of Food Adulte- 
ration Act But when a person allows or 
does not prevent sample of article of food 
in his possession being taken for analysis 
and receives the amount tendered to him 
as cost by the Food Inspector under Sec- 
tion 10(3) of the Act it will be presumed 


that he made a sale of the article fori 
analysis as defined m Section 2 (xm) 
But this presumption is rebuttable It! 
has not been rebut*ed m the present case 

8 If it is proved that the accused 
made a sale for analysis to the Food Ins- 
pector the question whether the article 
of food was intended by the accused for 
sale apart from the Food Inspector ta! mg 
a sample for analysis vould be irrele , 
vant I respectfully agree with the deci 
sion of Chinnappa Rcddv J 

9 The reason No 1 given by the 
learned Magistrate for not treating the 
transaction as a sale is untenable The 
reasons Nos 2 and 3 given by the learned 
Magistrate for acquitting the accused are 
also untenable I find that the pro-ecution 
has established that the accused has com- 
mitted an offence and accordingly I find 
the accused guilty under Section 16 (1) 
(a) (i) and 7 read with Section 2(i) (a) (1) 
and Rule 44(b) of the Prevention of Food 
Adulteration Act 

10 The learned Advocate for the 
accused contends that the accused is a 
very poor man He has got only one 
buffalo and the complaint itself shows 
that the accused is a petty milk-vendor 
and that he has no previous convictions 
So I consider that a sentence of fine ol 
Rs 100/- would meet the ends of iuvtice 
Accordingly I set aside the acquittal and 
convict and sentence the accused to pay 
a fine of Rs 100/- in default to suffer 
rigorous imprisonment for two months 
The accused is given three weeks tune 
to pay the fine from the date of receipt 
of records in the Court of Judicial First 
Class Magistrate Raj am 

Appeal allowed 


1970 CRI L J 396 (Yol 76, C N 91) 
(ASSAM AND NAGALAND HIGH 
COURT) 

P K GOSWAMI AND 
M C J2AZHAX AJ 
Nasia Pradhan and others (Accused), 
Appellants v The State Respondent 
Criminal Appeal No 96 (J) of 1965 D/- 
29-5-1968 from order of Addl S J 
U A D Dibrugarh D/~ 14-5-1965 

(A) Constitution of India Art 22 — 
Criminal P C (1898) S 340 — Assam 
Law Department Manual It 19 — Scope 
— Sessions trial — Accused at one stage 
intimating that he would have his own 
defence but on date of hearing he is un- 
defended — Duty is cast on public prose- 
cutor to bring it to notice of Court s<* 
that Court can appoint somebody 
defend accused — Accused not getting 
fair trial — Entire trial is vitiated 

S 340 Cr P C and Art 22 of the 
Constitution do not refer particularly »> 
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a case under Section o02, IPC nor for 
providing for free legal aid under the 
law. The State Government in conformity 
■with the obiect or intention underlying 
Section 340. Cr P C and later engrafted 
in the Constitution, has made some provi- 
sion for defence of pauper accused who 
have got to face a charge where the ex- 
treme penalty is provided under the law, 
namely death Rule 19 m the Assam Law 
Department Manual, published under the 
authority of the State Government of 
Assam, provides for defence of a pauper 
accused of murder. (Para 6) 

Under R 19(3) even if the accused at 
one stage intimated that he would have 
his own defence but on the date of hear- 
ing he is undefended, a duty is cast on 
the public prosecutor to bring it to the 
notice of the Court so that the Court can 
appoint somebody to defend the accused 
If none is available as per the list, a 
gentleman of the Bar present m Court 
may be requested to defend the accused 
The object underlying this provision is 
that no accused who is accused of a 
charge which may lead to the extreme 
penalty under the law should be deprived 
■of a defence Otherwise this leads to in- 
adequate defence of the accused persons 
before the court of session and the entne 
trial is vitiated for the accused not having 
got a proper and fair trial. 

(Para 7) 

(E) Criminal P. C. (1898), Ss. 340, 423 
— Murder Case — Accused at one stage 
intimating that he would have his own 
trial, but on date of hearing he is un- 
defended — Inadequate defence of accus- 
ed — Accused not getting fair trial — 
Entire trial vitiated — Accused already 
serving three years in jail — Accused 
persons also receiving injuries — Case 
held could not he remanded for retrial — * 
Accused persons acquitted. 

(Paras 7, 8) 

L Datta, for Appellants, A M Mazum- 
<lar. Public Prosecutor, for Respondent 
GOSWAMI, J.: — This appeal from jail 
is directed against the ludgment of con- 
viction under Section 304 part I read 
'with Section 34 and also under Sec- 
tion 326 read with Section 34, IPC and 
■sentence of rigorous imprisonment for 
ten years on the first count and three 
Tears under the second count to run 
concurrently passed by the learned Addi- 
tional Sessions, Upper Assam Districts at 
thbrugarh 

r 2. The prosecution case is that the 
■deceased Bharat Pradhan was in posses- 
sion of a plot of land with bamboos stand- 
hiR thereon. There was already a dispute 
tvith respect to that land for which there 
a proceeding under Section 145, Cri- 
Junal Procedure Code, and the prelimi- 
nary order was drawn on 14-5-1962 and 
niso the land was attached on the same 


day, as will appear from Exhibit 2 It 
is said that the accused armed with axes 
and daos started cutting the bamboos on 
the land, whereupon the deceased Bharat 
Pradhan along with others went and pro- 
tested, at which the accused persons 
dealt dao and axe blows on Bharat, who 
succumbed to the imuries Mahi Chandra 
Pradhan also was in that group and when 
he intervened, he was also assaulted and 
he sustained grievous imuries After the 
incident they were both lying injured on 
the land 


3. The defence of the accused is that 
they claim possession of the land and on 
that day m order to save their crops from 
damage by cattle they were cutting bam- 
boos on the land to make some fencing. 


4. Initially there were six accused 
who were charged, but the learned Addi- 
tional Sessions Judge acquitted Dhane- 
swar Goala and Pacha Mura on the view 
that these two persons were merely 
labourers and had not shared any com- 
mon intention to assault the complainant 
party. 


5. At the outset our attention has been 
drawn to the fact that the accused were 
undefended before the Court of Session. 
It also appeared that initially there was 
a counsel appointed by the learned Addi- 
tional Sessions Judge to defend the accus- 
ed persons, who appeared to be undefend- 
ed at that stage. Later on, however, on 
the adioumed date when they signified 
their intention to engage their own coun- 
sel, the learned Additional Sessions Judge 
terminated the appointment of the State 
counsel and allowed their prayer It 
so happened that on the adjourned date 
of hearing when the accused were 
brought to trial they appeared to be un- 
defended and the order-sheet showed that 
the trial proceeded When we have perus- 
ed the entire record we find that there 
is some cross-examination of the prose- 
cution witnesses although in a meagre 
and unsatisfactoiy way, perhaps the 
accused themselves did what their wits 
would allow them to do under the 
circumstances of the case 


6. Section 340 of the Criminal Proce- 
dure Code may be read - 

"(1) Any person accused of an offence 
before a Criminal Court, or against whom 
proceedings are instituted under this 
Code in any such Court, may of right be 
defended by a pleader 
x x 


yen under the Constitution, Article 22 
akes provision for an opportunity to be 
ven to the accused to be represented by 
lawyer of his own choice. Article 22 (1) 
in the following words 
"(1) No person who is arrested shall be 
Gained in custody without being inform- 
3, as soon as may be. of * he grounds of 
ich arrest nor shall he be denied the 
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right to consult and to be defended by, 
a legal practitioner of his choice 

x x x x ” 

Both Section 340 Cr P C and Article 22 
of the Constitution do not refer particu- 
larly to a case under Section 302 IPC 
nor for providing for free legal aid under 
the law All the same we find that the 
State Government in conformity with the 
object or intention underlying Sec 340 
Cr P C and later engrafted in the Con- 
stitution has made some provision for 
defence of pauper accused who have got 
to face a charge where the extreme 
penalty is provided under the law namely 
death Rule 19 in the Assam Law Depart- 
ment Manual published under the autho- 
rity of the State Government of Assam 
provided for defence of pauper accused of 
murder,. It runs thus 


' (1) When an accused is committed for 
trial on a charge of murder the commit- 
ting Magistrate shall at the time of pass- 
ing order for his commitment enquire of 
the accused whether he will make 
arrangements for his own defence in the 
Court of Sessions or wishes to be defend- 
ed at the expense of Government and 
shall communicate the result of his 
enquiry to the Sess Judge direct filing 
a copy of the letter with the commitment 
record If the accused expresses a wish 
to be defended at Government eypense 
the committing Magistrate shall state in 
the letter whether in his opinion the 
accused can afford to engage a pleader 
in the Sessions Court giving the grounds 
for his opimoa It shall be stated whether 
the accused was defended by a pleader or 
mul tar in the Lower Court 

(2) On receipt of intimation that a pri- 
soner committed to the Court of Sessions 

a charge of murder desires to be 
defended at the expense of Government 
it has been arranged that the Sessions 
Judge shall unless he sees reason to be- 
lieve that the prisoner is in a position to 
pay for his own defence appoint a pleade- 
for the purpose To this end the Sessions 
Judge shall maintain a list of Barristers 
or pleaders of the districts in which Ses- 
sions trials are ordinarily held who are 
willing to accept briefs for the defence 
of prisoners on their trial for murder 
and ordinarily one of the persons on such 
list should be engaged. 

(It is not necessary to refer to some cor- 
rections made in this sub-rule by certain 
correction slip No 25) 

(3) If notwithstanding these precau- 
tions it appears at the commencement of 
the tnal that an accused charged with 
murder is undefended the public prose- 
cutor shall bring the fact to the notice of 
the presiding Judge and request him to 
appoint a pleader for the defence of the 
prisoner The Judge may then appoint 
any Barrister or pleader on the list refer- 


red to above or any member of the Bar 
present in Court to defend the prisoner 

X X X X 

7 It is clear therefore, from sub- 
rule (3) of Rule 19 that even if the accus 
ed at one stage intimated that he would 
have his own defence but on the date of 
hearing he is undefended a duty is cast 
on the public prosecutor to bring it to 
the notice of the Court so that the Court 
can appoint somebody to defend the 
accused If none is available as per the 
list a gentleman of the Bar present in 
Court may be requested to defend the 
accused The obiect underlying this pro- 
vision is that no accused who is accused 
of a charge which may lead to the ex 
treme penalty under the law should be 
deprived of a defence This is a salutorv 
procedure and is in the wake of clamour 
of all accused persons in a criminal trial 
who are indigent to receive free defence 
at the expense of the State We are 
therefore surprised that the learned 
Additional Sessions Judge having once 
appointed a Counsel to defend these 
accused persons should have thought it 
fit to terminate the appointment and re- 
frain from resummoning his assistance 
when the accused were in fact undefend- 
ed before him All this has led to inade- 
quate defence of the accused persons 
before the Court of Session 

According to the prosecution the land 
was under attachment which means that 
it was in the custody of the Court ana 
anv one entering upon the land after the 
order of attachment was promulgated 
would be committing an act of trespass 
If the accused had gone there they were 
committing trespass so also the complain- 
ant parts when they entered the land it 
is the prosecution case that the accused 
were first there and were cutting the 
bamboos They claimed to use the bam- 
boos as fencing to protect their crops We 
have put the question to the public pro- 
secutor who is unable to show from the 
records that this plea of the accused that 
they were cutting the bamboos in order 
to preserve their crops has been denied 
by any prosecution witness If therefore 
the accused were merely cutting the 
bamboos m order to put up a fence to 
save their crops it may be debatable 
whether they were actually entering the 
land with intention to commit an offence 
Be that as it may the land being already 
under attachment the complainant party 
also had no business to enter on the Jana 
but only could report to the Court which 
attached the land for taking appropriate 
steps against the accused persons The 
auestion which arose m the entire circum- 
stances of the evidence in the case was, 
who the aggressor was This point how- 
ever was absolutely ignored bv tn^ 
learned Additional Sessions Judge TWf 
has happened because the accused were 
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not properly defended and it is a case 
where we may say that the entire trial 
is vitiated for the accused not having got 
a proper and fair trial. We are, therefore, 
unable to uphold the conviction of the 
accused persons under all the sections 
charged. 

8. The next question would be, whe- 
ther this is a fit case where we should 
think of remanding the case for retrial 
The occurrence took place on 15th Octo- 
ber, 1962 Apart from the fact that 
Bharat Pradhan died as a result of the 
imunes and Mahi Chandra Pradhan and 
three others received imuries, amongst 
the accused we find there are three per- 
sons Garbaria Pardhan, Petua Pradhan 
and Nasia Pradhan, who also had simi- 
larly received imunes The accused have 
already served three years m iail. We 
are, therefore, unable to accede to the 
request of the learned public prosecutor 
for a remand of the case for retrial of the 
accused. The accused-appellants are ac- 
quitted of the charges under Section 304 
Part I, read with Section 34 and also 
under Section 326 read with Section 34, 
Indian Penal Code They shall be dis- 
charged from their iail custody forthwith 

9. The appeal is allowed 

10. M. C. PATHAK, J.: I agree. 

Appeal allowed. 


1970 CRI. L. J. 399 (Yol. 76, C. N. 92) 
(BOMBAY HIGH COURT) 
VAIDYA, J 

P V. Masand and others. Petitioners v 
The State of Maharashtra and another, 
Respondents 

Criminal Revn Appln No 1081 of 1967, 
D/- 20-11-1968 

Criminal Procedure Code (1898), 
Ss. 476, 476-B, 195(3), 6-A, 17-B — Dis- 
trict Magistrate is one of Executive 
Magistrates and is subordinate to Court 
of Session within S. 476-B — Order of 
District Magistrate under S. 476 — - Per- 
son affected by such order has right ox 
appeal to court of Session under S. 476-B 
— ILR (1964) Cut 515, Foil.; AIR 1967 
Bom. 41, held no longer good law in view 
of Cri. Revn. Appln. No. 955 of 1966, D/- 
21-10-1966 = (reported in 1968-70 Bom 
LR 588). (Prs. 18 , 17 , 14, 12, 11, 9) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 Bom 41 (V 54) = 

68 Bom L R 233, Ramchandra 
Nagou Kadam v Dhondiram 
•Nagoii Kadam 

(1966) Cri Revn. Appln No 955 of 
1966 D/- 21-10-1966 = 70 Bom LR 
588, Chatrapati Shivaii Co-op 
Housing Society Ltd v State of 
^Maharashtra 
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(1964) ILR (1964) Cut 515 = 30 Cut 
L T 356, Bharat Pati v Brmda- 
ban Pande j,g, 

(1959) Cri. Revn Appln No. 145 of 
1959, Dj- 8-7-1959 (Bom) 2 

(1959) Cri. Revn Appln No 1585 of 
1959, Dj- 8-4-1960 (Bom) 2 

R W Adik with N. H Gursaham, for 
Petitioners, M, P. Kanade, Asstt Govt, 
Pleader, for State, G L Bhatia and H C„ 
Bhatia, for Respondent No, 2 

ORDER: — This revision application' 
raises an important point of law as to 
whether an appeal lies from an order 
passed by the District Magistrate under 
Section 476 of the Criminal Proceduie 
Code to the Court of Sessions under See-, 
tion 476-B of the said Code 
2. The revision application is filed by 
the four persons against whom the order 
was passed by the Distiict Magistrate, 
Thana under Section 476 of the Criminal. 
Procedure Code in the following circum- 
stances 


Gaiadhar Bhagchand Pnthiyam, res- 
pondent No 2 in this revision application, 
filed on September 4, 1958 an application, 
under Section 145 of the Criminal Pro- 
cedure Code alleging that on September 
3, 1958, he was forcibly and wrongfully 
dispossessed by the four opponents m that 
application (1) Lachhamandas Sitaldas, 
who is not a party m this revision appli- 
cation, (2) Pahilairai Sitaldas, Petitioner 
No 3 in this revision application; (3) 
Vassumal Bodaram, and (4) Pamandas 
Bodaram who are also not parties in this 
revision application The application filed 
by Gaiadhar had a chequered history It 
is not necesary to mention all the facts 
relating to that application or the details 
of the proceedings in respect of that appli- 
cation, including Criminal Revn Appln, 
No 145 of 1959, which was decided on 
July 8, 1959 (Bom ) by Mr Justice 
Mudholkar and Mr Justice Naik and Cri- 
minal Revn Appln No 1585 of 1959, 
which was decided on April 8, 1960 (Bom) 
by Mr Justice Patel and Mr Justice Pat- 
wardhan in this Court It is sufficient to 
state for the disposal of the present l eva- 
sion application that an order was passed 
by the District Magistrate, Thana, upon 
that application under Section 145 of the 
Criminal Procedure Code on July 29, 
1963 restoring possession of the room to- 
Gaiadhar and in pursuance of that order 
Gaiadhar has been in possession of the 
said room since 1963 


3. On December 20, 1963. Gaiadhar 

tade an application to the District Magis- 
•ate, Thana, submitting that during the 
roceedmgs in the application under a ec- 
on 145 of the Criminal Procedure Code, 
ffiich were, according to the applicant, 
rotracted unduly on account of the m- 
uence which his opponents were holding, 
is opponents relied on an anti-dated 
rise agreement purporting .o be Oi 
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December 25 1956 and filed false affida- 
vits and gave perjured evidence to the 
effect that one Dr hripal who was actu- 
ally m United Kingdom was m posses- 
sion of Room No 15 under that agree- 
ment Gaiadhar further alleged that all 
the persons concerned with that agree- 
ment and with the affidavits filed m the 
said proceedings and the persons who 
gave evidence against him were liable to 
be prosecuted for forgery and perjun 
He therefore prayed that the District 
"Magistrate should sanction prosecution of 
"the persons concerned 

4 The District Magistrate thereupon 
held an mauiry under Section 476 of the 
Criminal Procedure Code considered the 
documentary evidence and other material 
before him and passed an order sanction 
ing prosecutions against the four peti 
tioners m this revision application and 
one Maxut Isranl who died subsequent- 
ly as the District Magistrate came to the 
-conclusion that the v ltnesses who had 
given the evidence by the affidavits 
vouching the authenticity of the aforesaid 
agreement and the other witnesses who 
filed affidavits confirming the say of 
Pahilajrai that Dr Knpal was in posses- 
sion of Room No 15 must be regarded as 
having given false evidence Petitioner 
No 1 was ordered to be prosecuted for 
the offences under Sections 197 and 202 of 
the Indian Penal Code because according 
to the learned District Magistrate Peti- 
tioner No 1 who was at the relevant time 
an Honorary Magistrate put his signature 
in. token of his attestation of the aforesaid 
agreement on September 9 1958 even 
though the document was purported to 
have been executed on December 25 19o6 
and the signatures to the document were 
not before him. He also held that peti- 
tioner No 1 attested a true copy of the 
said document on September 11 1958 not- 
withstanding that he had himself scored 
out his. attestation. The District Magistrate 
ordered Petitioner No 2 to be prosecuted 
under Section 199 of the Indian Penal 
Code as he found that Petitioner No 2 
made an affidavit on December 5 1958 
stating falsely that he was aware of the 
fact that Dr Knpal had purchased Room 
No 15 and had al«o seen the agreement 
of the sale under which Dr Knpal had 
become the owner of Room No 15 and 
had further stated that after the departure 
of Dr Kripal m 1957 he had been invited 
in Room No 15 by Knpal s father 
pahilairai. Then petitioner No 3 m this 
revision application who was opponent 
No 2 in the apphcation filed under Sec- 
tion 145 of the Cnminal Procedure Code 
was ordered to be prosecuted under Sec- 
tion 193 for fabncating false evidence bv 
creating a false agreement and also under 
Section 209 of the Indian Penal Code for 
using the said forged document in the 
course of the proceedings under Sec 145 


of the Criminal P C The deceased Manik 
Isram was ordered to be prosecuted for 
offences under Sections 193 and 199 of the 
Indian Penal Code for filing a false af- 
fidavit Petitionei No 4 Asudomal 
Kundandas was ordered to be prosecuted 
under Sections 193 and 199 of the Indian 
Penal Code for filing false affidavits and 
for making a false statement that Dr 
Kripal resided in Room No 15 for about 
one year 

5 It must be stated here that the said 
order of the District Magistrate does not 
bear any date However it was forward- 
ed by the District Magistrate to the Judi- 
cial Magistrate First Class on June 30 
19G4 After forwarding of the papers by 
the District Magistrate nothing serious 
appears to have been done by the District 
Magistrate till a complaint was filed on 
February 19 1906 in the Court of the 
Judicial Magistrate First Class at Thana 
which was numbered as Criminal Case 
No 267 of 1966 Consequently sum- 
monses were issued against accused No 1 
under Section 209 read with Section 114 
of the Indian Penal Code and against ac- 
cused Nos 2 to 5 under Sections 196 199 
and 209 read v/ith Section 114 of the 
Indian Penal Code Although processes 
were issued on February 19 1960 the 
summonses were not served till Apnl 5 
1966 However accused No 2 was present 
on Apnl 27 1966 and accused Nos 3 and 
5 were present in the Court after service 
of the summonses on April 28 1966 But 
accused Nos 1 and 4 were not served till 
then and fresn summonses had to be issued 
against them 

6 On May 18 I960 the case was taken 
up before the Court and accused Nos 1 
and 4 also appeared But it is clear that 
tbe process was issued on all the Peti- 
tioners and the deceased Isram on May 
18 1966 and they appeared in the pro- 
ceedings through Advocates Manik Isram 
died subsequenteV* In spite of all these 
steps having been taken there is nothing 
on the record to show that the order of 
the District Magistrate sanctioning the 
prosecution under Section 47G of the Cri- 
minal P C was communicated to the Peti- 
tioners b / the District Magistrate even 
though the said order appears to have 
been passed sometime before June 13 
1964 when the District Magistrate for- 
warded papers to the Judicial Magistrate 
What we find on record is a certified copy 
of that order and certain correspondence 
addressed on behalf of some of petitioners 
to the District Magistrate which shows 
that an application for a certified copy of 
the order of the District Magistrate wa® 
made on January 16 1966 It appears 
that the said certified copy was readv for 
delivery and was delivered on November 
25 1966 though m the certified copy 
which is filed against the entry copy 
ready on’ originally dated 6-10-66 w as 
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struck off and instead date '25-11-67’ was 
-written. It is indeed shocking to find, in 
the first place, that the District Magis- 
trate did not care to communicate the 
order, which he had passed, to the parties 
concerned and in the second place, his 
-office did not care to supply the certified 
-copy of the order, which ran into only 
-about six written pages, for a period of 
more than 10 months 

7. On getting the certified copy on 
November 25, 1966 the Petitioners filed 
an appeal against the order of the District 
Magistrate on November 28, 1966 in the 

•Court of Session at Thana But it appears 
that although it was presented on that 
day, the proper Court-fee stamps were 
mot paid and the Office raised an objection 
with regard to the limitation and it was 
only on December 20. 1966 that the third 
Additional Session Judge, Thana, in view 
of. an affidavit filed in the course of the 
proceedings by petitioner No 2 explain- 
ing the delay and in view of the fact that 
-the certified copy was applied for on 
.January 16, 1966 and was ready for deli- 
very and delivered on November 25, 1966, 
-admitted the appeal and thereafter the 
Petitioners paid the Court-fees on 
December 21, 1966 The learned Second 
Additional Sessions Judge, Thana, who 
heard the appeal, however, by his order 
•dated August 16, 1967, held that the Ses- 
sions Court had no jurisdiction to enter- 
fain the appeal and ordered that the ap- 
peal should be returned to the appellants 
for presentation to the proper Court 

8. Feeling aggrieved by the order of 
ihe District Magistrate and also the order 
•of the Second Additional Sessions Judge, 
file Petitioners filed the present criminal 
revision application on November 28, 1967 
The revision application was admitted by 
this Court on December 8, 1967 and the 
stay order was also issued staying the 
'Proceedings in Criminal Case No 267 of 
1966 in the Court of the Judicial Magis- 
trate, First Class, Thana The Petitioners, 
however, did not remove the objections 
raised by the office in respect of this 
revision application One of the said 
objections was that the petitioners had not 
bled along with the revision application 
a certified copy of the impugned order of 
the District Magistrate under Section 476 
°f the Criminal Procedure Code, although 
they had taken time from time to time for 
filing the certified copy Gursahani has 

k oko produced the appeal memo which was 
f? “led along with the appeal memo in the 
b°urt of Sessions, Thana and it appears to 
nave been returned to the petitioner along 
■yith the appeal Mr Gursahani has also 
Educed the appeal memo which was re- 
urned to his clients and both the certified 
opy and the appeal memo before the 
fn! S10ns Court are taken on the record 
~p B ify But it must be observed that the 
u turner No 3 who was opponent No 2 
WG Cri L J. 26. 
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m the proceedings under Section 145 of 
the Criminal P C appeared to be very 
anxious to protract the proceedings by not 
taking the necessary steps in time to re- 
move the office objections and it is neces- 
sary for the quick disposal of this case 
that any attempt by Petitioners to delay 
the proceedings should not allowed to 
succeed 

9. Mr Gursahani, the learned counsel 
for the Petitioners has submitted that the 
learned Second Additional Sessions Judge 
was not right in his view that no appeal 
lay against the order of the District 
Magistrate under Section 476-B of the 
Criminal P. C He has also submitted that 
the order of the District Magistrate is 
illegal and without jurisdiction and wrong 
on merits. However, as the learned Ses- 
sions Judge has decided the matter only 
on the preliminary point of jurisdiction 
and as I am of the view that the view 
taken by the learned Sessions Judge was 
wrong, I do not propose to discuss the 
merits of the case Moreover for reasons 
to be stated presently I hold that the Peti- 
tioners have the right of appeal on facts 
as well as on law against the order passed 
by the District Magistrate before the Court 
of Session. 


10. Mr Kanade, the learned Assistant 
Government Pleader has sought to sup- 
port the order passed by the Additional 
Sessions Judge on the ground that whereas 
under Section 476-B read with Sec 195 
(3) of the Criminal P C , the right of 
appeal is conferred on the parties affected 
by the order under Section 476 of the 
Criminal P C , only when ordinarily an 
appeal lies from the sentence passed by 
the District Magistrate and as no sentence 
of punishment can be passed by the Dis- 
trict Magistrate under the provisions of 
the Criminal P. C now in force, the Peti- 
tioners had no right of appeal against the 
order passed by the District Magistrate. 
Mr Bhatia who appeared for Gaiadhar, 
respondent No 2, supported the contention 
raised by Mr Kanade and further argued 
that the order was passed by the District 
Magistrate sometime before June 30, 1964 
and the Petitioners came to know of the 
order in 1964 and hence the appeal pre- 
sented by them m the Court of Session on 
11-10-1966 was hopelessly time-barred 
Mr Bhatia further submits that the af- 
fidavit filed by the Petitioner No 2 m the 
Court of Session does not disclose sufficient 
material on the basis of which the Court 
could excuse the delay m filing the appeal 
and he is entitled to raise the point ot 
limitation, as that was not considered by 
the Second Additional Sessions Judge offer 
his client received notice of the app.al. I 
3r Tint wish to deal with the contention 

SrordiM imateto. * 

it is open to the Respondent No 2torai 
the point of limitation before the Court 
of Session The order against v.hich this 
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revision application is filed is the order 
returning the appeal filed by the Peti- 
tioner for presentation to the proper 
Court The merits of the appeal are not 
at all considered by the Sessions Judge 

11 Hence the only point which 1 shall 
.deal nth for the purpose of the disposal 
|of this revision application is the point of 
jurisdiction decided by the Second Addi- 
tional Sessions Judge There can be no 
doubt that against anv order passed under 
Section 476 of the Criminal P C directing 
a prosecution the person prosecuted can 
file an appeal after the filing of the com- 
plaint under Section 476-B which runs as 
follows — 

Anv person on whose application any 
Civil Revenue or Criminal Court has re- 
fused to make a complaint under Sec 476 
or S 476-A or against whom such i com- 
plaint has been made may appeal to the 
Court to which such former Court is sub- 
ordinate within the meaning of Sec 195 
sub-section (3) and the Superior Court 
may thereupon after notice to the parties 
concerned direct the withdrawal of the 
complaint or as the case may be itself 
make the complaint which the subordinate 
Court might have made under S 476 and 
if it makes such complaint, the provisions 
of that section shall apply accordingly 

12 The definition of the Court to which 
an appeal can be preferred as incorporat- 
ed in Section 476 of the Criminal P C is 
to be found in Section 195 sub-s (3) 
which runs as follows 

' (3) For the purposes of this section a 
Court shall be deemed to be subordinate 
to the Court to which appeals ordinarily 
lie from the appealable decrees or sen- 
tences of such former Court or in the 
case of a Civil Court from whose decrees 
no appeal ordinarily lies to the principal 
Court having ordinary civil jurisdiction 
within the local limits of whose jurisdic- 
tion such Civil Court is situate 


In view of these provisions therefore the 
first question that arises is as to vhether 
the District Magistrate is a criminal Court 
within the meaning of Section 476-B of 
the Code of Criminal Procedure The Dis- 
trict Magistrate is one of the Executive 
Magistrates mentioned under Section 6-A 
of the Code of Criminal Procedure Sec- 
tion 17-B of the Code lays down 

17B Courts of Session and Courts of 
Magistrates (including Courts of Presi- 
dency Magistrates) shall be Criminal 
Cour*s in*etto~ to the High Court and 
Courts of Magistrates outside Greater 
Bombay shall be Criminal Courts inferior 
to the Court of Session 
13 The next cnte.hon that ha- to be 
considered is as to whether the Court of 
Ses'ion is a Court to which appeals ordi- 
narily lie from an order of the District 
Magistrate for the purpose of Sec 476-B 


and S 195 sub-section (3) of the Code of. 
Criminal Procedure 

14 Mr Gursahani submitted that 
under Section 476-B of the Code m res- 
pect of any proceedings in any Criminal 
Court the petitioner against whom a com- 
plaint is filed under Section 476 of the 
Code is entitled to appeal to the Court to 
which the District Magistrate is subor- 
dinate within the meaning of Section 195 
sub-section (3) of the Code Subordina- 
tion defined in Section 195 (3) is not a 
general subordination or an administrative 
subordination Section 195 sub-sec (3) of 
the Code gives a special meaning to the 
word and that meaning is that if appeals 
ordinarly he against anv order passed by 
the District Magistrate to the Court of 
Session, the District Magistrate would be' 
subordinate to the Court of Session 

15 Mr Gursahani relied on the provi- 
sions of Sections 406 406-AA and 406-A 
of the Criminal Procedure Code and con- 
tends that since those sections provide for 
appeals from the orders under Secs 118 
436 (2) and 122 of the Code of Criminal 
Procedure it must be held that the Dis- 
trict Magistrate is a subordinate Criminal 
Court for the purpose of Sections 195 (3> 
and 476-B of the Code He submits that 
the word "sentence occurring in Sec- 
tion 195(3) of the Code does not necessarily 
unplv 'sentence of punishment after con- 
viction But it means any order passed 
by a Criminal Court He relies on the 
meaning of the said word as gi\en m 
Whartons Law Lexicon where sentence 
of a Court is given the meaning as 

definite judgment pronounced m Crimi- 
nal Proceedings Mr Gursahani contend? 
that the orders referred to in Sections 
406 406-AA and 406-A of the Code being 
ail orders or definite judgments pronounc- 
ed in Criminal Proceedings they are 
sentences as explained by Wharton s Law 
Lexicon He also relied on the meaning, 
of the word sentence given in Concise 
Oxford Dictionary of Current English 
1964 Edition where the meaning given to 
the word sentence is verdict although 
there is a gloss that this meaning is rare 
and its usual meaning is declaration of 
punishment awarded to petson condemn- 
ed in a criminal trial He argued that 
it is also possible that in view of the ac- 
cepted meaning m Law Lexicon of the 
word sentence to mean a Judgment of 
the Criminal Court legislature after in- 
troducing the scheme of separation oj 
judiciary and executive did not think it 
necessary to amend the provi ions of 
Section 195 (3) of the Criminal Procedure 
Code 

16 Mr Gursahani ha- also relied on a 
decision in Bharat Pati v Brindahm 
Panda ILR (1964) Cut 515 which 
support- his argument In that case there 
vas a proceeding under Section 145 of 
Criminal Procedure Code and as U 
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considered necessary by the Sub-Divi- 
sional Magistrate, before whom the said 
proceedings were heard, to prosecute one 
of the parties, an order was passed by him 
under Section 476 of the Criminal Proce- 
dure Code An appeal was filed to the 
Sessions Court against the said order and 
the Sessions Judge came to the conclu- 
sion that no appeal lay under Sec- 
tion 476-B of the Criminal Procedure Code 
against the order of the Sub-Divisional 
Magistrate under Section 476 of the Code 
Narasunham, C. J held: 

''Here the learned Sessions Judge has 
committed a serious error The scheme of 
separation of judiciary from the executive 
does not in any way affect the mdicial 
powers of the Sessions Judge under the 
Code of Criminal Procedure which have 
been kept intact His Court is superior 
to that of all Magistrates whether execu- 
tive or judicial both for the purpose of 
exercising Tevisional jurisdiction and also 
for the exercise of appellate powers where 
appeals have been provided against orders 
of Magistrates. It is true that trial of 
cases has been transferred to the Judicial 
Magistrates and the Sessions Judge is their 
appellate authority subject to the provi- 
sions of Chapter XXXI of the Code of Cri- 
minal Procedure. It is also true that 
under the allocation of functions between 
the Executive and the Judiciary the juris- 
diction of the Executive Magistrates is 
limited to those provisions of the Code 
dealing with prevention of offences men- 
tioned m Chapters VIII, IX, X, XI and XII 
of the Code . The learned Sessions Judge, 
however, is not right in saving that no 
appeal is provided against the orders pas- 
sed by Executive Magistrates, while ex- 
ercising powers under those Chapters An 
order passed by an Executive Magistrate 
in a proceeding under Sections 107, 109 or 
110, Criminal P. C., is appealable to the 
Court of Session under Section 406 and 
Section 406-A, Criminal P. C Hence, by 
virtue of sub-section (3) of Section 195, 
Criminal P. C., even Executive Magistrates 
are deemed to be subordinate to the Court 
of Session. An appeal will, therefore, lie 
under Section 476-B, Criminal P. C to the 
Court of Session, against an order passed 
by an Executive Magistrate under Sec- 
tion 476, Criminal P. C.” 

17. With respect I entirely agree with 
the view taken by Narsimham, C J. as, 
in my judgment, that view appears to be 
the proper view on a reasonable construc- 
tion of Section 195 (3) and, I, therefore, 
uphold the contention of Mr. Gursahani 
that the Petitioner had a right of appeal 
against the order of the District Magis- 
trate to the Court of Session. 

18. The learned Sessions Judge, Thana 
relied on a decision of this Court in Ram- 
chandra Nagoji Kadam v, Dhondiram 
Nagoji Kadam, 68 Bom LR 233 = (AIR 
1967 Bom 41) which has been overruled by 
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the Division Bench of this Court consist- 
ing of Mr. Justice Patel and Mr Justice 
Paranjape on October 21, 1966 in Criminal 
Revn. Appln. No 955 of 1966 (Reported 
in (1968) 70 Bom LR 588) The case on 
which the learned Sessions Judge relied 
and which was overruled, related to the 
question as to whether the revisional 
powers could be exercised in regard to 
the decisions by the Executive Magis- 
trates, and it has been held that if the 
Magistrate was acting as a Criminal 
Court, the order would be subject to 
revisional jurisdiction under S 435 of the 
Criminal P C It is not necessary to dis- 
cuss the cases, further, because m the 
present case the specific provisions of 
Ss 476-B and 195 (3) of the Cr P. C. 
which conferred a right of appeal on the 
persons aggrieved by an order under S 476 
of the Code required to be construed and 
as stated by me above, on a proper con- 
struction of these provisions, it is clear 
that the petitioners had a right of appeal 
to the Court of Session against the order 
of the District Magistrate. 

19. In the result the order passed by 
the Second Additional Sessions Judge, 
Thana, directing the return of the appeal 
for presentation to the proper Court is 
set aside and the appeal memo which is 
filed by Mr. Gursahani today m this 
Court is directed to be forwarded to the 
Sessions Judge, Thana: and he shall dis- 
pose of the appeal on merits (including 
the point of limitation raised by Mr 
Bhatia) in accordance with law As there 
has been a considerable delay in the dis- 
posal of these proceedings following the 
order of the District Magistrate under 
Section 476, Criminal Procedure Code 
passed prior to 30th June 1954, the Ses- 
sions Judge should expedite the hearing 
of the appeal Rule absolute 

Application allowed 
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Bhulakiram Koin, Appellant v. The 
State, Respondent 

Death Ref No 3 of 1967, Criminal 
Appeal No 148 of 1967, D /- 23-2-1968 

(A) Penal Code (1860), Section 302 — 
Trial for murder — Absence of corpus 
delecti — Crime can be proved by cir- 
custantial evidence. 

In a trial for murder, fact of death can 
be proved by circumstantial evidence and 
notwithstanding that there is no dead 
body or trace of it, or any direct evi- 
dence as to the manner of death of a 
victim, the corpus delecti may be proved 

IL/LL/D870/68/BNP/B 
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bv such circumstances as render the com- 
mission of crime certain and beyond 
reasonable doubt AIR 19C2 Cal 504 and 
AIR 1963 SC 74 Foil (Para 7) 

(B) Penal Code (I860) Section 302 — 
Trial for murder — Circumstantial evi- 
dence leading to commission of crime bv 
accused — Non-establishment of motive 
■ — Trial u? not vitiated AIR 1949 PC 103 
and AIR 1933 SC 807 and AIR 1910 Cal 
5G1 and AIR 1962 Cal 501, Foil 

(Para 8) 

(C) Evidence Act (1872) Sections 24, 

25 — Lxtra judicial confession — Con- 
fession made to pm ate person m pre- 
sence of police officer is inadmissible 
AIR 1956 SC 217, roll (Para 11) 

(D) Evidence Act (1872) Section 24 — 

Petracted confession — Absence o( any 
corroborative evidence — Conviction sole- 
ly based on retracted confession is illegal 
AIR 1956 SC 217, Foil (Para 11) 

(E) Evidence Act (1872) S 30— Retract 
cd confession by one of co-accused — Use 
of against other co accused — It has 
very weak evidentnry value — Great 
extent of corroboration is necessary for 
conviction Case law discussed 

(Para 12) 

(F) Evidence Act (1872) Section 45 — 
Expert depending on probabilities and not 
on firm conviction in his ultimate opinion 
— Opinion carries little value (Para 13) 


(G) Evidence Act (1872) Section 45 — 
Evidence of footprint expert ■ — Eviden- 
tiary value — Unsafe to convict accused 
solely on his opinion — Science of identi- 
fication of foot-print impression is not 
exact science Case law discussed 

(Para 16) 

(II) Criminal P C (1898) Section 367 
— Appreciation of evidence — Circum- 
stantial evidence — Duty of Court — 
(Evidence Act (1872) Section 3) 

In a case in which the entire evidence 
pointing to the quilt of the accused is of 
crcixmcn&oifcrf nature tfie circumstances 
from which the conclusion of guilt is to 
be drawn must in the first instance be fully 
established and all the facts so establish- 
ed must be consistent only with the 
hypothesis of the guilt of the accused 
Again the circumstances should be of a 
conclusive nature and tendency and they 
should be such as to exclude other 
hypothesis but the one proposed to be 
proved. In other words there must be a 
chain of evidence so far complete as not 
to leave an> reasonable ground for a con- 
clusion consistent with the innocence of 
the accused and it must be such as to show 
that within all human probability the act 
must have been done by the accused 
Case law discussed (Para 17) 

Case* referred Chronological Paras 
(1964) AIR 1964 SC 1184 (V 51) ~ 

1964 (2) Cn LJ 344 Jogia Hajam 
v State of Bihar 12 


(1963) AIR 1963 SC 74 (V 50) = 

1963 (1) Cn LJ 70 Raghav 
Prapanna Tripathi v State of 
UP 7, 17 

(1963) AIR 1963 SC 200 (V 50) = 

1963 (1) Cn LJ 235 H G 
Agarwal v State of Maharashtra 17 

(1962) AIR 1962 Cal 504 (V 49) = 

1962 (2) Cn U 354 Arun Kumar 
Banerjee v State 7 8 

(1960) AIR 1960 SC 29 (V 47) “ 

1960 Cn LJ 137 Govmda Reddy 
v State of Mysore 17 

(1960) AIR 1960 SC 500 (V 47) “ 

1960 Cn LJ 682 Anant Chmta- 
man Lagu v State of Bombay 

7 17 

(1960) AIR 1960 Bom 461 (V 47) = 

I960 Cn LJ 1327 Loku Basappa 
Puian v State 10 

(1960) AIR 1960 Cal 183 (V 47) = 

1960 Cn LJ 338 State v 
Mamndranath Das 12 

(1959) AIR 1959 Pat 534 (V 46) ■= 

19a9 Cn LJ 1335 Basudeo Gir v 
State 15 

(1958) 1958 Pat LR 246 Ramkaran 
Mistn v State of Bihar 35 

(1956) AIR 1950 SC 217 (V 43) ~ 

1956 Cn LJ 421 Aher Raja 
Khima v State of Saurashtra 11 

(1956) AIR 1956 SC 415 CV 43) ~ 

1956 Cn LJ 805 Pntam Singh \ 

State of Pumab 15 

(1955) AIR 1955 SC 807 (V 42) = 

1955 Cn LJ 1653 Atley v State 
of U P 8 

(1955) 1955-1 QB 383 *= 1955-1 All 
ER 247 Reg v Onufrejczyk 7 

(1955) AIR 1955 Assam 51 (V 42) =» 

19a5 Cn LJ 437 Ganesh Gogai 
v State 15 

(1954) AIR 1954 Pat 131 (V 41) =* 

1954 Cri LJ 201 State v Karu 
Gope 15 

(1952) AIR 1952 SC 159 (V 39) = 

-isST Cbi Lf ikW A'asnmira Singfi 
v State of M P 12 

(1952) AIR 1952 SC 343 (V 39) = 

(1953) Cn LJ 129 Hanumant 
Govind v State of M P 17 

(1952) 1952 NZ LR 111 King v 
Horry 7 

(1951) AIR 1951 Mad 737 (V 38) = 

52 Cn LJ 580 In re Paramban 

Mamraadu 15 

(1949) AIR 1949 PC 103 (V 36) 

53 Cal WN 318 ~ 50 Cn LJ 340 

Wall Mohammad v King 8 12 

(1949) AIR 1949 PC 257 (V 36) - 
76 Ind App 147 = 50 Cn LJ 872 
Bhubom Sahu v King 12 

(1943) AIR 1943 Bom 453 (V 30) - 
45 Bom LR 884 Bhika Gober v 
Emperor 15 

(1940) AIR 1940 Cal 561 (V 27) =• 

42 Cn LJ 285 Upendranath Ghosh 
v Emperor 0 
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(1936) AIR 1936 Mad 426 (V 23) = 

ILR 59 Mad 349 = 37 Cn LJ 471, 


In re, Rangappa Goundan 10 

(1933) AIR 1933 Cal 426 (V 20) = 

37 Cal WN 595 = 34 Cri LJ 533 
(SB), Emperor v. Asraf Ali 20 

(1911) ILR 38 Cal 559 = 12 Cri LJ 
2, Emperor v. Lalit Mohan 
Chukerburty 12 

(1910) 74 JP 449 = 26 TLR 640, 

Rex v. Dickman 17 

(1902) 6 Cal WN 98, Ram Swamp 
Rai v. Emperor 10 

(1900) 4 Cal WN 129 - ILR 27 Cal 
295, Empress v. Jadhav Das 10 

(1897) 1 Cal WN 33, Queen Empress 
, v. Fakir Md. Sheikh 15 

(1354) 2 C & K 309, Towell’s Case 17 


Prasun Chandra Ghosh, for Appellant, 
S. N. Baneriee, D. L. R ; Harsit Chandra 
Ghosh, for Respondent. 

N. C. TALUIvDAR, J. This is a Re- 
ference under Section 374 of the Code of 
Criminal Procedure, dated the 7th March, 
1967 from Sri D C. Chakrafaorti, Addi- 
tional Sessions Judge, 1st Court, Howrah 
for confirmation of the sentence of death 
passed by him on the accused-appellant 
Bhulakiram Koiri alias Bhulai, who has 
been convicted under Section 302 read 
with Section 34 of the Indian Penal Code, 
while the co-accused Probhuram Pashi 
alias Probhua was acquitted of the said 
charge, in Sessions Trial Case No 1 of 
January. 1967. The accused-appellant also 
has preferred an appeal against the said 
order of conviction and sentence. 

2. The prosecution case which brings 
to light the unfortunate case of a spited 
friend, can be put in a short compass The 
accused-appellant Bhulakriam and the 
deceased Musafir Singh were friends and 
co-employees under Messrs Guest, Keen, 
Williams Ltd at Shibpur, Hawrah, Musafir 
was rather extravagant in nature and 
used to touch his friends for loans Musa- 
fir had occasion to take loan from the ac- 
cused-appellant Bhulakiram but did not 
repay the same in spite of repeated 
damands Bhulakiram became sore and 
threatened to take action. He is said to 
have observed that though there was 
friendship, there would be a fight some 
day. On the 22nd November, 1965, after 
the night-shift was over at the factory of 
Messrs. Cuest, Keen, Williams Ltd , 
Bhulakiram took Musafir to the hotel of 
P. W. 9, Curmit Singh near the said 
factory and they had some snacks and also 
some wine, which they had brought along 
with themselves Thereafter they left the 
hotel premises and on the way were ioined 
by the co-accused Probhuram Pashi alias 
Probhua Together they proceeded to the 
betel and cigarette shop of P. W. 11, 
Ganga Prosad Gupta. The said shop is 
opposite to the gate of Guest, Keen, 
Williams Ltd After purchasing some 
betel and cigarettes they left. Near about 
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the said shop lived one Mantu Sarkar, the 
brother of P. W. 17, Jatmdra Chandra 
Sarkar and he also joined the party. Mantu 
Sarkar however, is still absconding They 
all went near the Dhobi ghat where 
Bhulaki and Mantu gave the fatal blows 
and Probhua assisted them. When Musa- 
fir was considered to be dead, the body 
was thrown into the iml and the party 
thereafter left the place A natural com- 
motion followed from the finding of the 
body m the jhil on the following morning. 
Ganga Prosad Gupta, P. W. 11, out of 
curiosity went to see the dead body and 
found the deceased to the companion of 
the above-mentioned Probhua and Bhula- 
kiram whom he knew before and he re- 
ported about his knowledge to P. W 2, 
Narayan Shaw, who is his father-in-law 
P. W 2, has a grocery shop near about the 
place and he also m his turn, when he 
met Probhua near his shop on the 24th 
November 1965 at about noon time, ques- 
tioned him as to whether the latter knew 
about the sard murder Probhua is alleg- 
ed to have made a confessional statement, 
whereby he implicated himself as well as 
the co-accused Bhulakiram and Mantu, to 
the said Narayan Shaw and was taken to 
the place of a resident of the locality viz.’ 
P. W. 22, Sudhangshu Ganguly, who is a 
Development Officer of the Life Insurance 
Corporation Calcutta and a Deputy Group- 
Commandant of the Howrah Home Guard. 
When taken to his place, Probhua repeated 
his confessional statement and thereafter 
the said Sudhangshu Ganguly tried to 
contact the O. C. of the Shibpur police 
station but failed and then contacted P. W. 
30, Bidhu Shusan Bhowmick. the Circle 
Inspector of Police, Howrah and took 
Probhua andNarvan Shaw to his quarters. 
After reporting to him as to what 
he had learnt, Sudhangshu Ganguly placed 
Probhua and Narayan Shaw in his charge. 
The Circle Inspector thereafter contacted 
the O. C. of Shibpur police station and S I. 
Nihar Ranian Chatterjee, (P. W 28), came 
to his residence for investigation Probhua 
was arrested at the house of the Circle 
Inspector and it is said that he made cer- 
tain statements which were recorded bv 
the said S I. Nihar Ranian Chatterjee, 
whereafter Probhua took the said officer 
to the house of the accused Bhulakiram at 
about 5-45 p. m on that day _ Neither 
Bhulakiram nor the members .of his family 
were found in his house and on some in- 
formation that the members of the family 
were contemplating departure by train 
from Howrah, the officer with the land- 
lord P. W. 5, Joy Narayan Singh as also 
the police party, proceeded to the Howrah 
railway station and on searching the com- 
partments m the UP Amritasar Excress, 
Bhulai’s parents P.W. 7 and P.W. 18 and 
also the other members of his familv could 
be found All of them were brought back 
by the officer to the police station and 
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their statements were recoreded At 
about that time the police came to know 
that Bhulai had come back to his house 
and they proceeded to apprehend him 
there P W 6 Akhil Chandra Dey who 
is another tenant in the said premises 
came and reported about Bhulai who was 
later on detained by the inmates of the 
house and brought to the police station. 
Bhulai made certain statements at the 
police station which PW 28 SI Nihar 
Ranjan Chatterjee recorded On making 
the said statements Bhulai led the officer 
to a pond in front of holding No 384/1 
Circular Road Shibpur Howrah Reach- 
ing there Bhulai is said to have pointed 
out a place which was full of water-hya- 
cinth and an underwear and a bundle 
containing Gamcha handkerchief and 
Khaki half-pant all slightly wet and 
containing blood-stains were brought out 
from the said place by the accused Bhulai 
m the presence of witnesses Bhulai there- 
after led the police-party to the house of 
Mantu Sarkar who was not found and is 
still absconding Certain articles viz two 
pieces of bandage-cloth with stains 
at places were seized therefrom PW 
17 Jitendra Chandra Sarkar who is the 
brother of the said absconding accused 
was present at the time of the 6aid search 
Bhulai was produced before the Magis- 
trate on the following day viz. the 25th 
November 1965 and taken over to police 
custody for verification of statements On 
the 26th November 1965 Bhulai led the 
investigating officer and the police party 
to a pond in Gopal Chowdhury Lane and 
pointed out a place stating that he had 
thrown the dagger there and the dagger 
Ext 5 with some blood-like stains thereon 
was found and seized by the police there- 
from in presence of witnesses There- 
after there was an enquiry under 
Section 307-A of the Code of Criminal 
Procedure before SrL K R Banerjee 
Magistrate 1st Class Howrah who ulti- 
mately committed the two accused viz. 
the accused-appellant Bhulakiram on a 
charge under Section 302 of the Indian 
Penal Code and the co-accused Probhu- 
ram, who has since been acquitted on a 
charge under Section 302/114 of the 
Indian Penal Code In the court of Ses- 
sion the said charges were cancelled and 
a single charge under Section 302 read 
with Section 34 of the Indian Penal Code 
v as framed against both the accused The 
charge is inter alia as follows — 

That the said two accused persons along 
with one Phamndra Ch Sarkar alias 
Montu Sarkar on or about the day of 
22nd and 23rd November 1965 at Shali- 
mar B F Siding Jhil Police Station, 
Shibpur Howrah some tune between 
11-30 pm of 22nd and 1 am. on 23rd, in 
furtherance of common intention of them 
all did commit murder by intentionally 
or knowingly causing the death of Musa- 


fir Singh and thereby committed an 
offence punishable under Section 302 read 
with Section 34 of the Indian Penal Code 


3 Both the accused pleaded not guilty 
to the charges framed and the defence 
case inter aha was that the accused per- 
sons are not connected with the crime 
and that they have been roped in falsely 
by interested persons Accused Bhulaki- 
ram took the plea that he did not know 
Musafir Singh as alleged or at all ar.d 
further stated inter aha in course of his 
statement under Section 342 of the Code 
of Criminal Procedure in the court of 
Sessions that the Chappal Ext 1 that 
was found did not belong to him that 
he did not know co-accused Probhua 
that he never made any statement before 
P\V 23 Nihar Babu and that the re- 
covery of the articles in the case was not 
due to any such statement made by him as 
alleged or at all In the committing court 
he had stated in his examination under 
Section 342 Cr P C that he v as v/hollv 
innocent that he received some Puja 
bonus on the 21st or 22nd day of Novem- 
ber 1965 as an employee at the Guest 
Keen Williams Ltd and with that money 
he was getting ready to proceed to his 
native village along with his parents and 
others that he did not go in for work on 
that day and that he could not go to his 
native village because when he came to 
his residence after getting leave for tak- 
ing his luggages to the railway station, 
the police arrived after arresting his 
parents at the station. 


4 The prosecution in this case has 
examined 32 witnesses besides proving 
several exhibits to prove the crime They 
form a motley crowd and can be classified 
into six groups The first group consists 
of the doctor viz. PW 1 Dr Sudhir 
Narayan Bose (Medical Officer attached to 
Howrah General Hospital) who held the 
post-mortem The next group consists of 
the photographer PW 29 Bejoy Kumar 
Mukherjee who has a photographic shop 
at 220 G T Road Shibpur Howrah The 
third group consists of the search and 
seizure- witnesses viz PW 14 Sahabud- 
dm Molla PW 15 Atiar Rahaman PW 
17 Jitendra Chandra Sarkar P W 19 
Goun Kanta Banerjee Group-Command- 
ant of Home Guard Shibpur and PW 24 
Manmatha Nath Dutta of 6/1 Ola Bibi- 
tala 1st Bye Lane Shibpur The fourth 
group consists of PW 22 Sudhajigshu 
Ganguh who is the Deputy Group-Com- 
mandant of the Howrah Hojne Guards 
before whom the purported confession 
was made The fifth group Is the circum- 
stantial evidence group and consists of 
PW 2 Narayan Shaw PW 3 Govmd 
Ram PW 4 Lai Bhagaban Singh PW 5 
Jay Narayan Singh, P W 6 Akhtl Chandra 
Dey PW 7 Sadal Korn PW 8 Bhola 
Goala PW 9 Gurmit Singh PW 10 
Binda Singh PW 11 Ganga Prosao 
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£upta P.W. 12 Sam Bhafan Shaw, P.W. 
S3 Probhu Dhubi and P.W. 18 Bachi 
Kom. The sixth and the last group is the 
^ ^ r,? r mves tiRating group and consists 
1 "• 16 Benoy Bhusan Chakravartg 
lurl s the loot-print expert, attached to 
the Forensic Science Laboratory, Medical 
College, Calcutta, P.W. 20. constable 
Satyendra Nath Dutta, P.W. 23 Sub- 
Inspector Khagendra Nath Banerjee, 
25, Head Constable Narendra 
Chandra Dey, P.W. 26, constable Basdeo 
Sukul, P W. 27 Sub-Inspector Sunil 
■Chandra Guha and P.W. 28 Sub-Inspector 
hihar Ran] an Chatterjee, the investigat- 
ing officer who took up the investigation 
hum p.w. 32 Sub-Inspector Hirendra 
Kumar Bose, P.W. 30 Bidhu Bhusan 
Bhovmik, the Circle Inspector (A) How- 
rah and P.W. 32, Sub-Inspector Hirendra 
Kumar Bose who was the first investigat- 
ing officer in this case until he made over 
charge to P.W. 28 Nihar Ranjan Chatter- 
iee This completes the tally of the pro- 
secution witnesses examined by the pro- 
secution to prove the crime and we will 
consider the said evidence in its proper 
context, in the light of the submissions 
made on behalf of the accused-appellant 
-as well as the State 
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well-established because the evidence on 
record is sufficient to identify the body 
of Musafir and in any event, in view of 
the facts and circumstances of the case, 
even if the corpus delecti be held to have 
not been proved, that would not neces- 
sarily imply that the offence charged falls 
through and that the prosecution has 
failed to connect the accused-appellant 
with the same Mr. Banerjee next con- 
tended that sufficient motive has been 
ascribed and proved in this case by a 
body of cogent evidence and there is no 
reason as to why the same should not be 
considered sufficient The next contention 
of Mr. Banenee is that the evidence im- 
pugned by Mr Ghosh as inadmissible is 
not really so and even if a part of it be 
deemed to be so, the order of conviction 
and sentence is not affected thereby be- 
cause of the other body of evidence on 
record quite clear and cogent As regards 
the evidence by PW 16, the Footprint 
expert, the learned Deputy Legal Remem- 
brancer submitted that it is quite reliable 
and forms a material link in the chain 
of circumstances adduced by the prose- 
cution against the accused-appellant He 
contended in this context that if the 
chappal of the left foot, marked 'Y\ can 


5. Mr. Prasun Chandra Ghosh, Advo- 
cate, engaged by the State to appear on 
behalf of the accused-appellant, made a 
-six-fold submission. He argued in the 
first intsance that the corpus delecti has 
not been proved in the present case and 
-as it is a factor going to the very root of 
the case, the entire prosecution has been 
nullified thereby. His second contention 
is that there is no motive as to why this 
-dastardly crime would be committed and 
In a case, resting entirely on circumstan- 
tial evidence, the absence of any motive 
would be material. The next submission 
-of Mr. Ghosh is about the reception of 
Inadmissible evidence which has vitiated 


be held to have been established as be- 
longing to the accused-appellant, the opi- 
nion of the expert, based on a comparison 
of the same and the footprint-impressions 
marked 1 to 4, would be auite sufficient 
to connect the accused-appellant with the 
crime, Mr. Baneriee finally mentioned 
the chain of circumstances appearing from 
the evidence on record and submitted 
that it was such as to show that within 
all human probability the act must have 
been done by the accused and that the 
chain is so far complete as not to leave 
any reasonable ground for a conclusion 
consistent with the innocence of the 
accused 


-the trial Mr Ghosh next contended 
about the relevancy and effect of the re- 
tracted extra-judicial confession, purr 
.ported to have been made by the accused- 
appellant Bhulakiram and also by the 
co-accused Probhua. The fifth contention 
of Mr. Ghosh is that the evidence of the 
foot-print expert is clearly bad and can- 
not form the legal basis for a valid con- 
viction. The sixth and last submission of 
Mr. Ghosh_ is that the present case 
depends entirely on circumstantial evi- 
< -k ;n< X-. and the chain of circumstance as 
established by the prosecution is not so 
far complete as not to leave any reason- 
able ground for a conclusion therefrom, 
-consistent with the innocence of the 
accused 

6, Mr. Sambhu Nath Banerjee, Deputy 
Legal Remembrancer, with Sri Harashit 
Chandra Ghosh, Advocate, appearing on 
behalf of the State, submitted in the first 
Instance that the corpus delecti has been 


7. We will now proceed to consider the 
respective submissions as catalogued 
above, so ably made by the learned 
counsel appearing on behalf of both the 
sides, m the light of the evidence on 
record As regards the first point urged 
by Mr. Ghosh that the corpus delecti ' in 
this case has not been proved, he has 
referred to the evidence of P Ws 1 and 32 
along with Ext, 1. The same according to 
him does not prove beyond reasonable 
doubt that the body was that of Musafir 
Singh, the deceased The Chit which was 
supposed to have accompanied the cada- 
ver was missing and the evidence of 
PWs 4 and 10, who have identified the 
body as relations, is not dependable and 
not free from reasonable doubt because 
it is curious that the said witnesses never 
even went to the hospital and their con- 
duct in this behalf is suspicious In this 
connection Mr. Ghosh has referred to the 
evidence of P.W. 32 who said that at 
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about the time when he wrote the Challan 
for sending the dead body to the morgue 
one Lai Bhagwan Singh and another 
Bmda Singh came and identified the dead 
body as that of Musafir Singh In Ext 3 
the person lulled has been referred to as 
an unknown person and the post-mortem 
report mentioned Unknown later on 
reported to be identified as Musafir Singh 
male 35 years Hindu ’ Mr Ghosh has 
contended that the Chit referred to in 
the evidence of PW 32 that what he 
learnt from Lai Bhagwan and Bmda 
Singh he had noted on a piece of paper 
and asked the constable to deliver that 
to the doctor is missing and therefore 
the evidence of identification before 
PW 32 is doubtful As we have already 
mentioned the evidence of P Ws 4 and 10 
on this point is also not free from reason 
able doubt because of their strange con- 
duct from the beginning and also from 
the factum of their not having gone to 
the hospital in connection with this 
dastardly outrage on a person supposed 
to be near and dear to them Mr Ghosh 
while on this branch of his submission 
has contended that the best evidence on 
this point has not been produced and 
therefore the necessary presumption ad- 
verse to the prosecution under Section 114 
Illustration (g) of the Indian Evidence 
Act should have been drawn He has 
inter alia urged that the dead body 
should have been identified by somebody 
from Messrs Guest Keen, Williams Ltd 
by the chargeman or any co worker — but 
the same has not been done Neither has 
the dead body been identified b\ any 
resident of the locality nor even by the 
wife o! the deceased v ho strangely 
enough has not been even examined In 
this case on this material point It has 
appeared, as pointed out b\ Mr Ghosh 
in the evidence of PW 4 Lai Bhaguan 
Singh that Musafir, since deceased had 
married 5 or G years before his murder 
and at the time ol the said murder his 
nrfe war m the native viffage m the dis- 
trict of Chapra Mr Ghosh has contended 
that in view of the nature of the belated 
and suspicious nature of identification of 
the cadaver t was expedient that the 
best and compelling evidence on this 
point should have been adduced by the 
prosecution aril l» e failure to ao so has 
resulted m a failure of justice In reply 
Mr Bane-jce nas contended that there 
is no reason as to why the evidence of 
PWs 4 and 10 on this point should be 
discarded merely because they being 
relations had not gone to the hospital or 
shown much interest in the beginning 
This bod> of cogent and clear evidence 
should not be thrown overboard when 
nothing has appeared in their cross-exa- 
mination to disbelieve their evidence Mr 
Banerjee has further urged that even if 
there was no body or trace of a body or 
any direct evidence as to the manner of 
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death of a victim the corpus delecti may- 
be proved by other circumstances He- 
has referred in this connection to the- 
case of Arun Kumar Banerjee v State 
AIR 1962 Cal 504 Mr Justice P B 
Mukharji and Mr Justice N k Sen held 
in that case at pp 507 and 503 that 
'we cannot accept the broad proposition 
urged for the appellants that there can 
be no conviction on a charge of murder 
on circumstantial evidence In a 

recent decision of the English Courts in 
Beg v Onufrejczyk (1955) 1 QB 388 
Lord Goddard C J of England lays down 
the principle that in a trial for murder 
the fact of death can be proved by cir 
cumstantial evidence The learned 

Lord Chief Justice of England lays down 
the further principle that notwithstand 
ing that there is no body or trace of a 
body or any direct evidence as to the 
manner of death of a victim the corpus 
delecti may be proved by such circum- 
stances as render the commission of the 
crime certain and leave the jury with 
no degrees of reasonable doubt That in 
our view presents the correct proportion 
and we respectfully agree with that 
statement of the law In a later decision 
of the Supreme Court in the case of 
Raghav Prapanna Tnpathi v State of 
Uttar Pradesh AIR 1963 SC 74 Their 
Lordships observed at page 88 as follows 

In King v Horr\ (1952) NZ LR 111 the 
headnote states the law as follows — 

'At the trial of a person charged with 
murder the fact of death is provable by 
circumstantial evidence notwithstanding 
that neither the body nor any trace of 
the body has been found and that the 
accused has made no confession of am 
participation in the crime Before he can 
be convicted the fact of death should 
be proved b\ such circumstances as ren- 
der the commission of the crime morally 
certain and leave no ground for reason- 
able doubt the circumstantial evidence 
should be so cogent and compelling as 
to convince a jury that upon no rational 
hypothesis other than murder can the 
facts be accounted for This statement 
of the law was approved in (19a5) 1 QR 
388 at p 394 except as to moral certainty- 
and that statement of the law has receiv- 
ed app oval of the Supreme Court in AIR 
I960 SC 500 It was also said in (19o2) 
NZ LR 1)1 

* That 4 he jury viewing the evidence 
as a whole was entitled to regard the 
concurrence of so many separate facts 
and circumstanLes themselves established 
beyond all doubt and all pointing to the- 
fact of death on or about July 13 1943 — 
as excluding any reasonable hypothesis 
other than the death of the person alleg- 
ed to have been murdered and as having 
therefore sufficient probative force to- 
establish her death 
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W e agree with the contention of Mr. 
Saner] ee as a whole that the circum- 
stances as proved in the present case are 
such that the corpus delecti has been 
proved thereby and even if not so, the 
commission, of the crime and the relative 
oiienee charged can be established, if the 
circumstances on record, lead on to 
establish the crime, beyond reasonable 
aoubt. 

8* As regards the second contention of 
Mr. Ghosh as to the purported absence of 
any motive in the present case leading on 
to the crime, we are afraid we are unable 
to agree with him. It is quite true as has 
been observed by Lord Porter in the case 
of Wall Mohammad v. King, 53 Cal. W. N 
318 at page 321 = (AIR 1949 PC 103 at 
P 106). "Moreover though proof of motive 
is not essential, it is a material considera- 
tion”. In this connection a reference may 
be made to the case of Atley v. State of 
Uttar Pradesh, AIR 1955 SC 807. At 
P ; 810 of the said report, Mr Justice B P. 
Suiha (as His Lordship then was) sitting 
with Mr. Justice Vivian Bose and Mr. 
Justice Ayyar observed that "where there 
is clear proof of motive for the crime, 
that lends additional support to the find- 
ing of the court that the accused was 
guilty but the absence of clear proof of 
motive does not necessarily lead to the 
contrary conclusion. But the fact that the 
prosecution has failed to lead such evi- 
dence has this effect only, that the other 
evidence bearing on the guilt of the accus- 
ed has to be very closely examined”. In 
the case of Upendra Nath Ghosh v. Em- 
peror, AIR 1940 Cal 561 Mr. Justice 
Bartley and Mr. Justice Sen have held at 
P 563 that "m a case depending on cir- 
cumstantial evidence the question of 
motive is more important ana it was the 
duty of the learned Judge to emphasise 
this absence of motive, which was a cir- 
cumstance in favour of the accused”. In 
a more recent case viz , m the case of 
AIR 1962 Cal 504 Mr Justice P B. 
Mukharp and Mr Justice N K. Sen have 
held at p 509 that "motive certainly is 
of great importance where conclusion 
rests on circumstantial evidence But 
where the circumstances can lead but to 
one conclusion of guilt, the non-establish- 
ment of motive is not crucial’ . We agree 
with the principles laid down m the 
above-mentioned cases Moreover, m this 
case, it cannot be said that there is no 
motive A clearcut motive has been ascnb- 
j • i e prosecution. The. motive ascrib- 
ed is the tiff over the loan that was taken 
by the deceased Musafir Singh from the 
accused-appellant, Bhulaldram. The evi- 
dence on the record, however, establishes 
that the sum of Rs 101.64 p. was found 
on the dead body when it was recovered. 

It is in this context that Mr Ghosh has 
argued that it is strange that the said 
amount was not taken away by the assail- 
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ants, if the purported motive for the 
offence as ascribed by the piosecu hon 
was true There is some force in the said 
argument But that by itself would not 
make the charge unsustainable and, there- 
fore, we will proceed to consider the- 
other points raised on behalf of the 
defence by Mr. Ghosh. 

9. Mr. Ghosh has urged in the next 
place that the trial has been vitiated by 
the reception of inadmissible evidence 
and in that connection he has mentioned 
three different classes of evidence, which 
have been received and admitted and 
according to him, have formed the basis 
of the order of conviction and sentence 
ultimately passed^ The first group accord- 
ing to him is the evidence let in under 
Section 27 of the Indian Evidence Act, 
the second group consists of the post- 
mortem report which nas been admitted 
into evidence and marked as Ext 1, and 
the third one, pointed out by him. is the 
answer that was taken from the accused, 
by questions put to him by the Additional 
Sessions Judge, m his examination under 
Section 342 Cr. P. C. 

10. In connection with the first group, 
Mr Ghosh referred to the evidence of 
P Ws 5, 19 and 28 and also to the seizure- 
list, Ext 4(c) dated 24th November, 1965, 
and the evidence of P.Ws 14 15, 25 and 
28 and the search-list Ext 4(d) dated the 
26th November, 1965 Mr Ghosh has urg- 
ed that the reception of the said body of 
evidence and the reliance thereupon by 
the Additional Sessions Judge, have viti- 
ated the order of conviction and sentence 
and prejudiced the accused- appellant 
materially m a case under Sec 302/34 
I P.C. The statement made by P W 5, 
Joy Narayan Singh in his evidence that 
"Bhulai brought out a blood-stained doth 
from the water He brought a Genji, a 
Lungi and a Gamcha So far as I remem- 
ber, there was an underwear as well” is 
not admissible under Section 27 of the 
Indian Evidence Act Ext 4(c) however 
does not refer to the seizure of any Genu 
or Lungi as deposed to by P.W 5 
P.W. 19, Gouri Kanta Beneriee, statea 
that "the arrested person pointed out a 
place in the tank and said 

“ aril nw Sqi arts an I ans ” 

It was thrown away there, it is there”. 
This is also not admissible under Sec 27 
of the Indian Evidence Act P W 28, 
Nihar Ranian Chatterjee's evidence that 
the accused "pointed out a place and stat- 
ed that he had thrown a dagger at that 
place” is also inadmissible. Kis further 
evidence as recorded that "at a place 
with waist-deep water Bnulai stated to 
have put a dagger there M> Havildar 
began to search and he luted a folded 
dagger with black handle is also not 
admissible Besides these, the remarKS- 
column of Ext 4(c) runs as follows: 
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■* articles 1 to 5 are recovered according to 
the confession and direction of the accus- 
ed Bhulakirapr Koiri and m presence of 
the witnesses and the accused Bhulaki 
This is also not admissmle m law 
P W 25 Head Constable Narendra 
Chandra Dev s statement also that 
Bhulai pointed a place and stated to 
have thrown a dagger at that place My 
feet touched some thing I raised it and 
found a dagger Bhuui said that 

that was the dagger is similarly bad 
The remarks column in Ext 4(d) also 
refers to the recovery from tne tank as 
shown by the aforesaid two accused and 
also according to the confessional state- 
ments of the said arrested uccu-ed per- 
sons Probhuram Pashi and Bhulai alias 
Bhulakiram Koin This is also bad and 
not admissible The second group accord- 
ing to Mr Ghosh consists o' the post- 
mortem report (Ext 1) Mr Ghosh has 
urged that it is grossly inadmissible and 
has referred to some cases in *-upport of 
his contention. Mr Ghosh has referred to 
the case of Empress v Jadav Das (1900) 
4 Cal. VVN 12D wherein Mr Justice 
Pnnsep and Mr Justice Hill observed at 
pp 143 and 144 that a post mortem 
report is not admissible evidence 
■except to contradict the officer who made 
it It may however be u-ed by that offi- 
cer when under examination for the 
purpose of refreshing his memory Mr 
Ghosh referred also to the Case of Ram 
Sarup Rai v Emperor (1902) b Cal W N 
98 wherein Mr Justice Ghosh sitting 
with Mr Justice Taylor have observed at 
P 101 that * The post-mortem report 
could not be used as evidence at the 
Sessions trial except by way ot refresh- 
ing the memory of the person who made 
it or to contradict him The Division 
Bench of the Madras H «' Court held 
the same view in the case of In Re Rang- 
appa Goundan ILR 59 Mad 349= (AIR 
1936 Mad 426) and relied on the decision 
of the Calcutta High Court n the case of 
(1900) ILR 27 Cal 295 = 4 Cal WN 129 
Mr Justice Cornish and Mr Justice K S 
Menon held at page 351 that But a post- 
mortem report proves rothing It is not 
even evidence and can onlv be used by 
the witnesses who conducted the post- 
mortem enquiry as an aid to memory 
These propositions have already been 
stated m (1900) 4 Cal WN 129’ A 
recent decision of the Bombay High 
Court however held the other view In 
the case of Lol u Basappa Pujari v State 
AIR 1960 Bom 461 Mr Justice Shah and 
Mr justice Patel held at p 46- that * The 
notes of post-mortem examination are 
but a contemporaneous record made by 
the medical officer who performed the 
post-mortem examination on a dead body 
for forming his opinion as io the cause of 
death If instead of orally deposing before 
the court about the individual observa- 


tions made by him, the medical officer 
states that the notes maintained correctly 
set out his observations and the notes are 
then tendered in evidence no fault can 
be found with the admission of those no f es 
on the record We may hasten to observe 
that the notes of the post-mortem exami- 
nation are of course not intended to be 
mechanically admitted on the record of 
the case It may hov ever be observed 
that for the purpose of determining the 
point at issue in this cas’ a dtas on on 
the said point is not necessary There has 
in fact been no prejudice caused to the 
accused-appellant by the admission of the 
post-mortem report in evidence as Ext 1 
The third group referred to by Mr 
Ghosh in this connection, consists of ques 
tions Nos 10 to 13 put to the accused- 
appellant by the Additional Sessions 
Judge Howrah in his examination under 
Section 342 of the Code of Criminal Pro- 
cedure Question No 10 *s as follows 
Witness No 22 Sudhangshu Ganguli, 
said that on 24th November 1965 the 
accused Prabhua told that Bhulai and 
another Bengali killed Musafir Sudhang- 
shu Babu said before the Magistrate that 
Prabhua had helped \ ou Question No 11 
is as follows Witness No 28 Daroga 
Nihar Babu said that you cave a state- 
ment before him and afterwards you led 
him near a tank opposite to 314/1 Circu 
lar Road and there you showed him a 
place wherefrom these articles with blood- 
stains (Exts XVI XVII XVIII XX) were 
recovered Do you want to say anything 
regarding this’ Question No 12 is as 
follows Witness No 19 Goun Kanta 
Banerjee said that on going near the 
tank you said I have thrown the-e and 
those are the things Do 'you want to say 
anything about the evidence of Goun 
Babu 7 and Question No 13 is in these 
terms 'Witness No 28 Daroga Babu said 
that on 26th November 1965 you led 
Daroga Babu and others near the pond 
at Gopal Chowdhury Lane Shibpore 
and told them that the dagger was thrown 
there Do you want to say anything re- 
garding this evidence 7 We hold in any 
event that question No 10 as referred to 
above and put to the accused is clearly 
bad and prejudicial It is not a question 
which is sustainable in law and is based 
upon the same misconception of admissi- 
bility of evidence as referred to above 
We are satisfied that Mr Ghoshs conten- 
tion in this behalf is correct ana that the 
deviations complained of are bad in law 
and have prejudiced t K e accused- 
appellant 

11 The next branch of Mr Ghoshs 
submission is about the relevancy and 
admissibility of the extra-judicial con- 
fession by the accused-appellant as al » 
by the co-accused Probhua So far as the 
extra-judicial confession by the accused- 
appellant is concerned, Mr Ghosh has 
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referred to Ext. 2, the iniury report 
of Bhulakiram, wherein the doctor has 
mentioned as follows: 

"He says that when he was stabbing 
Musafir with a dagger of about 13” length 
□V his left hand (as he is a lefthander) on 
22nd November, 1965 and about 11-30 
pm the sharp end of the dagger acci- 
dentally cut his own skin of right arm 
lust m front of the elbow joint.” 

end contends that it is grossly inadmissi- 
ble. The evidence of P.Ws 1 and 28 dis- 
closes that it has been made in the pre- 
sence of the police officers and that the 
accused was brought by the po’'ce offi- 
cers. In this connection it further appeal >- 
that the said statement as made on the 
25th November, 1965 is not voluntary. 
The order-sheet of the committing Magis- 
trate’s court would show that neither on 
the 26th November, 1965 nor on the 27th 
November, 1965, there was any prayer 
®ade on behalf of the prosecution for 
recording such a confession If in fact 
such a confession had seen the light of 
the day so far back as on the 25th Novem- 
ber, 1965, it is passing strange that the 
Police would keep silent and sit on the 
fence over the same. This curious silence 
and the absence of any such prayer on 
these two material dates, therefore, rule 
out the authenticity of the statement 
Purported to be a confession ana, m any 
event, it affects the voluntariness thereof 
In this connection Mr. Ghosh has referred 
to the case of Aher Raja Khima v State 
of Saurashtra, AIR 1956 S C 217 wherein 
Mr Justice Vivian Bose (with Mr Justice 
Chandra Sekhar Aiyar) delivering the 
maionty iudgment observed at P 221 
that "Now the law is clear that a confes- 
sion cannot be used against an accused 
Person unless the court is satisfied that it 
was voluntary and at that stage whether 
it is true or false does not arise. It is 
abhorrent to our notions of justice and 
fair play and is also dangerous to allow 
a man to be convicted on the strength of 
a confession unless it is made voluntarily 
and unless he realises that anything he 
says may be used against him: and any 
attempt by a person m authority to bully 
a person into making a confession or any 
threat or coercion would at once invali- 
date it, if the fear was still opeiatmg on 
his mind at the time he makes the con- 
fession” In the facts of the present case 
we are not satisfied that such fear was not 
present and that, in any event, die said 
statement was voluntary, as alleged. 
About the evidentiary value of such a 
retracted confession their Lordsmps have 
observed that "although in law it is open 
to the court to convict an accused on his 
•confession itself, though he has retracted 
it at a later stage, nevertheless the court 
•would require some corroboration to the 
•confessional statement before convicting 
an accused person on such a statement 


and what amount of corroboration would 
be necessary m such a case would always 
be a question of fact to be determined in 
the light of the circumstances of each 
case” We hold that in vie a of the evi- 
dence on record, such coiroboration is 
conspicuous by its absence. 

12. Mr Ghosh has further contended 
that the retracted extra-iudicial confes- 
sion of the co-accused Prabhua, so far as 
it relates to the present accused-appel- 
lant, is clearly bad He has referred m 
this connection to several cases In the 


case of Rashmira Smgh v. State of Ma- 
dhya Pradesh, AIR 1952 S C 159 their 
Lordships have held at p 160 of the said 
iudgment that "it is evident that it is not 
evidence in the ordinary sense of the 
term because as the Privy Council say in 
Bhuboru Sahu v King, 76 Ind App. 147 
at p 155= (AIR 1949 PC 257 at p 260) 
"it does not indeed come within the 
definition of 'evidence’ contained m S 3, 
Evidence Act It is not required to be 
given on oath, nor m the presence of the 
accused, and it cannot be tested by cross- 
examination’. Their Lordships also point- 
ed out that it is 'obviously evidence of a 

very weak type It is a much 

weaker type of evidence than the evi- 
dence of an approver, which is not sub- 
ject to any of those infirmities” 

They stated in addition that such a con- 
fession cannot be made the foundation of 
a conviction and can only be used in 


'support of other evidence’ their Lord- 
ships ultimately held that 'In our opinion, 
the matter was put succinctly by Sir 
Lawrence Jenkins m Emperor v Lalit 
Mohan Chukerburty, (1911) ILR 38 Cal. 
559 at p. 589= (12 Cri L'J 2) wherein 
he said that such a confession can only 
be used to 'lend assurance to other evi- 
dence against a co-accused’. The above- 
mentioned case was considered in a : ater 
decision by the Supreme Court in the 
case of 1 Haricharan Kurmi. 2 Jogia 
Haiam v. State of Bihar, AIR 1964 S C 
1184 at p 1188 Chief Justice Gaiendra- 
gadkar observed that "This question was 
considered on several occasions bv Judi- 
cial decisions and it has been consistently 
held that a confession cannot be treated 
as evidence which is substantive evidence 

against a co-accused person 

As was observed by Sir Lawrence Jen- 
kins m (1911) ILR 38 Cal 559 atp 589 = 
(12 Cri L J 2) a confession can only be 
used to 'lend assurance to other evidence 
against a co-accused’.” Mr. Ghosh next 
cited the decision of the Judicial Com- 
mittee in 76 Ind App 147 = (AIR 1949 
PC 257). At p 155 (of Ind App) 
= (at p 260 of AIR) their Lord- 
ships of the Judicial Committee observed 
that "a confession of a co-accused is obvi- 
ously evidence of a very weak tvpe. it 
does not come within the definition of 
"evidence” contained in Section S, Evi- 
dence Act If is a much weaker 
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type of evidence than the evidence of an 
approver” In a Calcutta case viz 
State v Manindra Lath Das AIR 
I960 Cal 183 Mr Justice Guha Rov and 
Mr Justice N K Sen have held that a 
self-exculpatory statement of the accused 
could not be treated as a confession and 
could be lucd only as an admission as 
against the accused himscix and it could 
not be used as evidence a* all against 
the other accused After Rome through 
the retracted extra-iudiaal confession of 
the co-accused Probhua, v e find that it 
is very much a self-exculpatory one and 
not really a confession and cannot in 
any event be used m the manner as made 
in the Court of Session. We may inci- 
dentally observe that sum statements by 
the co-accused merely pinpoint the 
hazards faced by the other accused in a 
joint trial As v as nchtlv Pointed out by 
Lord Porter m the ca'e of 53 Cal W N 
318= (AIR 1949 PC 1031 the difficulty 
in all cases where the two persons are 
accused of a crime and wmere the evi- 
dence against one is inadmi-sib’e against 
the other is that, however carefully 
assessors or a lury are directed nd how- 
ever firmly a tudge mav steel his mind 
aeamst being influenced aeairst one by 
the evidence admissible omv agams* the 
other nevertheless the mind mav mad 
vertently be affected bv the disclosures 
made bv one of the accused to the detri- 
ment of the other 

13 The next branch of Mr Ghoshs 
submission relates to foot-prmts and the 
nature and effect of the evidence of the 
expert thereupon. PW 10 Binay Bhu_an 
Chakrabortv is the expert on fcot-pnnts 
attached to the Forensic Science Labora- 
tory Medical College Calcutta On 1G-C- 
196b he received amongst others one 
leather slipper of the left foot marked 
*Y by him and 4 specimen footprints 
marked 1 to 4 The slipper is exhibi* 7 
and the_ specimen footprints are axhihits 
VII to X. lie stated that some compara- 
ble features could be deciphered from 
the slipper marl ed Y On comparison 
-imilanty In features was noticed be- 
tween the slipper marked *V with left 
foot specimen footprint marked by him 
lie was uitimatclv of the opinion that in 
all probabilities marks Y and '1 are 
production of the one ard the same left 
foot Mr Ghosh has contended tha* the 
evidence of the footprint expert is not 
sufficient to conn^ the accused-appellant 
with the crime. Upon an analysis of the 
said evidence v e agree with Mr Ghosh 
It is passing strange that an expert in his 
ultimate opinion would depend cr proba- 
bilities and not on firm cnnvi-ticn in the 
absence v hcreo* the said evidence would 
become dangerously thin indeed and the 
court of law would not take that bv it— elf 
into consideration for the purpose of 
fixing the guilt of the accused. T 1 e expert 
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having reached the point of Interrogation 
or of probabihtv cannot oe railed upon 
for the purpose of a conv etior in a case 
under Section 302 I P C It is oifficult fo- 
us to comprehend as to how the expen 
v as satisfied by comparing the specimen 
footprint of the accused as talen marked 
1 with the slipper of left foot marked 
*Y It is also difficult to understand as to 
how marks *Y and 1 being photograph 
ed m superimposed manner in his pre- 
sence and enlarged thereafter could be 
of anv material help in connecting the 
accused with the crime 

11 Apart from the nature of the evi- 
dence of the expert as discussed above 
the science of identification by footprint 
impression is still an imperfect science 
and it is inexpedient to place rcllanc** on 
the result of such identification Several 
authorities on the subject have been refer 
red to before us apart from the case law 
cited on the point both by Mr Prasun 
Chandra Ghosh and Mr S Banerjee the 
learned D L R In support of his co" 
tention Mr Ghosh has referred to the 
observations of Charles L OHara L 
James W Osterburg made m their book 
An Introduction to Criminalistics In 
the 4th printing (I960) of the said book 
the authors have observed at page 107 
that ‘it Is not alwavs a simple mat.er to 
identify the shoe of a suspect as being 
unquestionably the shoe that made the 
Impression at the scene of the crime The 
large-scale manufacture of a few pre- 
dominent brands of shoes gives the 
defence counsel grounds for cs abli-hirg 
a strong doubt concerning the untaue cor 
respondence between the cast of the in- 
pre c sion and the defendants shoe In 
manv cases the sole of the cast is nth 
out characteristics except for the s’mpe of 
the shoe The era of cheap shoes has Jto 
many people to the habit of purcharirg 
new shoes rather than repairing old o"eS 
-By .tatecemp .to -the jicttuuntas -bud down 
therein about the walking pa‘tem 'I 
Ghosh has submitted that the method as 
adopted in the present ca-e upon the 
o m admission of P\V 16 has ro f con 
formed to the norms enjoined n this be- 
half Mr Banenee has referrea to the 
bool on Footprints by G W Gayer 
(1st Edn 1909) At page 6 »he au*ho- 
has observ ed that ' When tv o impression* 
are being compared with each o*hcr with 
the object of finding ou if both h3Ve 
been made by the «ime foot. cn« thing 
must be clearly understood if the/ are 
impressions of the same foot thvy v "“ 
agree in all essential po'n .s and ‘here w 
be no points of disagreement T^e ci i 
eul»v In the present co>c is rega-dng tivj 
tv o impressions as sought to b-. cj~ P-arM 
bv the expert and there even the *xpt 
has only found some compilable fea- 
tures ard not an ac-ocmcrt ir all e 
tial points Mr Gayer has further cb- 
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-served at page 12 of the said book that 
It is useless to compare measurements of 
-feet with measurements of impressions of 
feet left on the ground because the sole 
is very liable to spread when pressure is 
brought on it ” We agree with the said 
■observation and hold that the said diffi- 
eul ty obtains in the present case also 
Mr. Baneriee referred m the next place 
to the treatise on 'Modern Criminal In- 
vestigation' (5th Edn) by Dr Harry 
Soderman and John J. O’ Connell The 
learned authors have observed that "from 
the view point of criminology, sole-prints 
are not as important as finger and palm- 
prints, but occasionally they may have 
some measure of importance”. Thereafter 
the authors have discussed the classifica- 
tion for this purpose as devised by Wilder 
and Wentworth and by Dr Emil Jerlov 
of the Maternity Hospital of Halsingborg, 
Sweden As to the identificatiori_of foot- 
prints it has been further observed m the 
said book at page 166 that "In order to 
get a true picture of the formation of the 
foot in different positions, it is necessary 
to take four different footprints, namely, 
m normal standing position, m walking, in 
a standing position with pressure on the 
outer portion of the foot, and in a stand- 
ing position with pressure exerted on the 
inner part of the foot” It would there- 
fore appear that the comparison as made 
m this case is defective and no fool-proof 
-opinion can be advanced on the basis of 
the same We may refer in this connec- 
tion to the well-known treatise on "Cri- 
minal Investigation”, as adopted by J. 

■ Colly er Adam (1924 Edn ) from the "Sys- 
tem der Kriminahstik” of Dr. Hans Gross 
The same is an authority on the subject 
and has been referred to by G W Gayer 
and also both by Dr Harry Soderman 
.and John J O’ Connell and by Charles 
E O’ Hara and James W. Osiciburg As 
to the importance and use of footprints 
the learned author has observed at p 325 
•of the said book that "As a rule, footprints 
are but seldom found where they are 
wanted Moreover, when they exist, they 
.are rarely entire and complete, and for 
that reason are considered of no value 

On the other hand when well-pre- 

.served traces do exist, the essential thing 
is to be able to interpret them and to 
"know how to make good use of them On 
this science is dumb and has hardly even 
.approached the question”. As to the repro- 
duction of footprints, he has further ob- 
served at page 363 that "We trust it is 
unnecessary at this stage to repeat that 
all important impressions must be repro- 
-duced One can hardly imagine an In- 
vestigating Officer so indifferent or so 
inexperienced as to experiment with the 
original footprint itself It is however a 
fact that such Dersons exist, so that we 
cannot too strongly point out the danger 
-of damaging an impression’ . Unfortu- 
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nately, however, the examination in this 
case of the foot impression suffers from 
the said defect and the method as adopted 
has been quite unsatisfactory and has 
resulted m a serious prejudice to the 
accused-appellant. 

15. In this connection reference has 
been made to several decisions on the 
point Mr. Ghosh has referred to the deci- 
sion m Bhikha Gober v. Emperor by Chief 
Justice Beaumont and Mr Justice Sen, 
AIR 1943 Bom 458 Chief Justice Beau- 
mont delivering the -judgment held at 
P 460 that it is not sufficient "that the 
footmarks tallied with the accused's 
shoes That may mean no more than that 
these marks were made by shoes of a 
size corresponding to the size of the ac- 
cused’s shoes That is not enough There 
may be a large number of shoes m the 
village of the size of the accused’s shoes 
The evidence must go further and show 
that the marks had some peculiarity which 
was found in the shoes of the accused, 
and would not be found in most other 
shoes” The next case cited is that of In 
re Paramban Mammadu, AIR 1951 Mad 
737 Mr Justice Horwill and Mr Justice 
Raiagopalan observed at p 740 that ’’The 
opinion of a footprint expert is not admis- 
sible as evidence . . The value of evi- 
dence with regard to footprints is obvi- 
ously very much less trustworthy than 
evidence with regard to fingerprints 
With regard to footprints, on the other 
hand, it would seem from the evidence 
and from what we have been able to read 
from Dr. Hans Gross’s book on Criminal 
Investigation that one can only compare 
with the general shape of footprints found 
with the shape of impressions taken from 
the feet of the person suspected” The 
next case cited by Mr Ghosh is that of 
Ganesh Gogol v. State, AIR 1955 Assam 
51 Chief Justice Sarjoo Prosad and Mr 
Justice Ram Labhya delivering the judg- 
ment observed at page 54 that "Section 
45, Evidence Act does not include foot- 
prints within its ambit as it does the fin- 
ger impressions Notwithstanding this 
omission, the evidence of footprints ex- 
pert has been admitted with the qualifica- 
tion that there should be other evidence 
to bring home the charge to the accused 
The rule on the point is that the opinion 
of the footprint expert would not by itself 
suffice to base conviction on and the rule 
has been applied to testimony of other 
experts including experts on fingerprints”. 

A reference was also made to the decision 
by Mr Justice S C Misra and Mr Justice 
U N Sinha in the case of Basudeo Gir v. 
State, AIR 1959 Pat 534 Mr. Justice 
Misra referred to the various authorities 
and decisions on the point and observed 
at p 536 that "In my opinion, the_ word 
"science” which has been defined m the 
Universal Dictionary of English language, 
referred to by tbe learned Judge, as great 
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proficiency dexterity skill based on lone 
experience and practice is sufficiently 
wade to include the evidence of an expert 
Mr Justice Sinha agreed with the said 
view and referred to the two previous 
decisions by the Patna High Court namely 
in the case of State v Kara Gope AIR 
1954 Pat 131 and in the case of Ramkaran 
Jfistn v State of Bihar 1958 Pat LR 246 
v, herein the opinion of the expert was 
considered on merit without any re- 
ference to Section 45 of the Indian Evi- 
dence Act It is quite true that in Sec- 
tion 45 of the Indian Evidence Act there 
is no mention of footprint impression m 
specific terms As a matter of fact the 
words ' finger impression were added by 
Section 3 of the Indian Evidence Act 5 of 
1£99 In this context it would be perti- 
nent to refer to the case of Queen Em- 
press v Fakir Md Sheikh, fl 897) 1 Cal 
\\N 33 where Mr Justice Banerji held at 
paGe 35 that though the comparison of 
thumb-impression is allowable such com- 
parison must be made by the Court It- 
self and the opinion of the expert as to 
the similarity of such impression is not 
admissible under Section 45 of the Evi- 
dence Act It is also pertinent to con- 
sider that in Ceylon Section 45 of the 
Indian Evidence Act has been amended to 
include the words palm-impression or 
foot impression after finger-impression ' 
wherever they occur in this section. 
Therefore the state is not in a flux so far 
as Cevlon is concerned However as has 
been held in AIR 1959 Pat 534 such evi- 
dence by an expert on footprint could 
come within the ambit of the word 
science as used in Section 45 of the Evi- 
dence Act The utmost bounds of human 
thoughts are however ever expand- 
ing and the outer periphery of science are 
extending everyday The expression 
science is accordingly acquiring a wider 
connotation in the world today Identifi- 
cation of people by smell or even by 
their teeth are now in vogue and are con- 
sidered to come within the ambit of 
science Forensic Odontology or the 
science of identilving people by their 
teeth was recently relied upon for the 
detection of crime in the High Court at 
Edinburgh The cloud hov ever has been 
lilted and the point 'cttled m the case of 
Pntam Singh \ State of Punfab decided 
by Mr Justice Bhagv ati Mr Justice 
Venkatarami Ayyar and Mr Justice 
Sinha reported in AIR 1936 SC 415 
Mr Justice Bhagwa'I v ho delivered the 
Judgment observed at page 423 that 
The science o' identification of foot- 
prints Is ro doubt a rudimentary «cience 
and rot much reliance can be placed on 
the result o' n.ch id n mification The 
track e idenee howev e** can be rehed 
upon as a circumstance which, alore with 
o*her circumstances would com* to the 
Identity of the eulpit though by Itself 


it would not be enough to carry convic- 
tion m the nunds of the Court 

1C We hold therefore that it Is tin 
safe to base a conviction on tht basis of the 
experts evidence alone regarding foot 
print or sole print As considered in the 
light of the observations made bv the 
various authorities on the subject and in 
view of the principles laid down m the 
different cases on the point the science 
of footprint or sole print or of track evi- 
dence appears to be still in an embrvoni 
stage It may have travelled beyond the 
stage of crude empiricism but has not yet 
reached the stage of an exact science 


17 We shall now pass on the last sub- 
mission of Mr Ghosh with regard to cir- 
cumstantial evidence Mr Ghosh has 
submitted emphatically that this is pre- 
eminently - a case which consists entirely of 
circumstantial evidence and that the chain 
of circumstances as established by the 
prosecution is very thin and is not of such 
a character that it is wholly inconsistent 
with the innocence of the accused and is 
consistent with his guilt This is a mate- 
rial submission going to the very root of 
the case and if it succeeds is sufficient by 
itself to warrant the acquittal of the ac- 
cused Therefore it will be pertinent to 
consider what exactly circumstantial 
evidence Is Circumstantial evidence is 
the evidence of circumstances as oppos- 
ed to what is called ’direct evidence 
Ciracumstantial evidence is the evidenced 
the surrounding circumstances or the ac 
cumulated circumstances and if put to- 
gether it points to one direction, namely 
to the guilt of the person accused — that 
is circumstantial evidence Wills In his 
Principles of Circumstantial Evidence 7th 
Edition at page 6 has observed that Cir 
cumstantial Evidence means the evidence 
afforded not by the direct testimony of an 
eye-witness to the fact to be proved bat 
iy- Ah? Ksr.v.nr wsurr Afcrf n‘ 
subsidiary facts which are relied upon as 
inconsistent with any result other than 
the truth of the principal fact ’ It is quite 
true as was observed by Baron Parke in 
Tow ell s case (1854) 2 C & K 309 tha* 
’Direct evidence of perron who saw the 
fact if that proof Is offered upon the tes- 
timony of men whose veracity you have 
no reason to doubt is the best proof bu 1- 
on the other hand it is equally true with 
regard to circumstantial evidence that the 
circumstance may often be so clearly 
proved so closely connected with it or 
!eaq to one result in conclusion, that the 
mind may be as well convinced ns if it 
were proved by ev e-vitresses It will be 
pertinent in this context to consfder fom* 
of the decisions of the Supreme Court on 
the point as to what constitutes the P-«** 
per test of circumstantial evidence In the 
c?*a 0 f Hanumant Govird ISa-gudkar v 
btate of Madhya Pradesh, AIR 1952 SC 
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343, Mr. Justice Mahaian (as His Lordship 
then was) delivering the judgment observ- 
ed at pp 345 and 346 that - 

"It is well to remember that in cases 
where the evidence is of a circumstantial 
nature, the circumstantances from which 
the conclusion of guilt is to be drawn 
should m the first instance be fully esta- 
blished, and all the facts so established 
should be consistent only with the hypo- 
thesis of guilt of the accused. Again, 
the circumstance should be of a conclu- 
sive nature and tendency and they should 
be such as to exclude other hypothesis, 
but the one proposed to be proved In 
other words, there must be a chain of evi- 
dence so far complete as not to leave any 
reasonable ground for a conclusion consis- 
tent with the innocence of the accused and 
it must be such as to show that within all 
human probability the act must have been 
done by the accused”. In a subsequent 
case viz , of Govinda Reddy v State of 
Mysore, reported in AIR 1960, S C 29 the 
Supreme Court followed the previous de- 
cision in AIR 1952 S C 343 and approved 
of "the mode, of evaluating circumstantial 
evidence” as stated therein In the case 
of Anant Chaintaman Lagu, v. State of 
Bombay, AIR 1960 SC 500, Mr. Justice 
Hidayatullah (as His Lordship then was) 
obeserved at page 523 that "Circumstan- 
tial evidence in this context means a com- 
bination of facts creating a net-work 
through which there is no escape for the 
accused, because the facts taken as a whole 
do not admit of any inference but of his 
guilt”. In a later decision viz, of M G. 
Agrawal v State of Maharashtra, AIR 
1963 S C 200, Mr. Justice Gajendragad- 
kar (as His Lordship then was) observed 
at page 206 that "It is a well-established 
rule m criminal jurisprudence that cir- 
cumstantial evidence can be reasonably 
made the basis of an accused person’s 
conviction if it is of such a character that 
it is wholly inconsistent with the inno- 
cence of the accused and is consistent 
only with his guilt. If the circumstances 
proved in the case are consistent either 
with the innocence of the accused or with 
his guilt, then the accused is entitled to 
the benefit of doubt” Mr Gosh has fur- 
ther referred to the case of AIR 1963 S C 
74. wherein Mr. Justice Kapur, holding 
the minority view with Mr. Justice 
Hidayatullah (as His Lordship then was) 
observed at page 81 that "any circum- 
stance which destroys the presumption of 
innocence, if properly established, can be 
taken into account to find out if the cir- 
cumstances lead to no other inference but 
of guilt Thus, what we have to see is 
whether, taking the totality of circumstan- 
ces which are held to have been proved 
against the appellants, it can be said that 
the case is established against the appel- 
lants. i e. the facts established are incon- 
sistent with the innocence of the appellants 
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and incapable of explanation on any hypo- 
thesis other than that of guilt”. We may 
in this connection also refer to the obser- 
vation of Lord Coleridge, J. in Rex v. 
Dickman Newcastle Summer Assizes, 1910 
that "circumstantial evidence varies in- 
finitely in its strength in proportion to. 
the character, the variety, the cogency, the 
independence, one or another, of the cir- 
cumstances I think one might describe 
it as a network of facts cast around the 
accused man That network may be a 
mere gossamer thread as light and as un- 
substantial as the air itself It may vanish 
at a touch It may be that, strong as it is 
in part, it leaves great gaps and rents 
through which the accused is entitled to 
pass in safety”. 

18. In the light of the abovementioned 
principles, we will now proceed to con- 
sider the respective chains The chain of 
circumstances as claimed to have been, 
established against the accused-appellant 
has been catalouged by Mr. Baneriee as 
follows - - 

(i) Bhulakiram and deceased Musafir 
Singh worked m the same factory and 
were fnends Musafir Singh took a loan, 
of money from Bhulakiram and for non- 
payment of the same there was a quarreL 
about 15/20 days before the murder when 
Bhulakiram threatened to take some ac- 
tion some day by saying" 

“ qr f)*n ” 

(There was a friendship, buk 
there will be fight) 

(li) On the night of occurrence, i e , 
22nd November, 1965, accused Bhulakiram 
after the night-shift took meals and 
drank wme with a companion in the hotel 
of Gurmit Smgh (P. W. 9) near the factory 
where he worked This companion had at 
least some facial similarities with deceas- 
ed Musafir Singh 

(ui) On the night of murder Bhulakiram 
returned to his house after the usuaL 
hours of closing of the gate, wearing a 
gamcha and a 'genii' with a chaddar worn 
round the head and with a bundle in left 
hand. When it was proved that he had 
worked in the night-shift which continued 
up to 10-30 pm, the things which he had 
on his person suggested that he had the 
necessity of changing the normal working 
dress for some reason in the meanwhile 
Bhulakiram was not inclined to give any 
explanation of this unusual dress at the 
time of arrival in the house after the usual 
hours of closing of the gate of the house 

(iv) The manner in which he entered 
the house with his right hand bent and 
raised upwards was suspicious and the 
medical evidence suggested that he had 
received an accidental injury from a 
sharp cutting weapon 3/4 days before the 
25th November, 1965. 
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(v) On the morning following the night 
-of murder a chappal was found near 
the Dhobi ghat and that was satisfactori- 
ly established to be of the left foot of ac- 
cused Bhulakiram 

(vil Shortly after the arrest of Probhua 
the co-accused who admitted his presence 
near the place of occurrence the whole 
familv of the accused Bhulakiram started 
for Howrah Railway Station for going 
home apprehending some trouble 

(vu) When the family had left for 
Howrah as per previous arrangement 
there was no reasonable ground for 
Bhulakis making a stealthy visit to the 
house at about 8/9 p m. He also gave no 
satisfactory explanation of lus conduct in 
attempting to escape 

(\iu) Probhua who admitted his pre- 
sence at the place of occurrence led the 
police party to the house of the accused 
Bhulakiram 

(ix) Bhulakiram in course of his state- 
ment to P W 28 referred to a tank and 
led the police party there shortly after 
his arrest and from a place pointed out 
by him. certain blood-stained garments 
were found Though the origin of the 
blood-stains in most of the articles could 
not be detected on account of disintegra- 
tion the origin of one was detected and 
that was human Bhulakiram offered no 
explanation about his conduct for he 
•denied to have made any statement or to 
have pointed out anv place 

(x) Bhulakiram led P W 28 S I Nihar 
■Chatterjee to another tank in Gopal 
Chowdhury Lane on the 26th November, 
1965 and pointing out a place stated that 
he had thrown the dagger there From 
the base of the portion of the tank point- 
ed out. a dagger was recovered It had 
blood-stains though the origin could not 
be detected on account of disintegration 
and the accused Bhulakiram during exa- 
mination under Section 342. Criminal P C 
-cHered s sAU story by war cr* explana- 
tion. 

19 Mr Ghosh on the other hand has 
submitted that the said circumstances have 
mostly not been proved bv evidence which 
is admissible in law and the chain, in 
any event far from being complete leaves 
dangerous gaps and many of the mate- 
rial links are missing (After discussing 
the evidence his Lordship proceeded) 

20 In this case if we jettison the body 
of evidence already discussed and found 
to be inadmissible no conviction can be 
upheld upon the residue What we are 
left with is but a lot of suspicion and only 
i scintilla of evidence which m its turn 
is mildewed and moth-eaten we must re- 
member that ‘of things that do not exist 
and things that do rot appear the red- 
oning in a court of lav is the same It Is 
pe-tment in this context, to refer to the 
case of Emperor \ Amf All, 27 Cal WN 
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595 = (AIR 1933 Cal 426) wherein Chiel 
Justice Rankin sitting with Mr Justice 
Pearson and Mr Justice Guha observed 
at P 597 (of Cal WN) « (at p 429 of AIR) 
that I repudiate altogether the doctrine 
that capital offences are tried as res in- 
tegra on the paper book But if there Is 
no sufficient evidence to warrant a con- 
viction we have in my judgment the ob- 
ligation to say so In this case also vve 
feel compelled to hold that far from any 
sufficient and legal evidence being on the 
record there is such a paucity of the same 
that it must enure to the benefit of the 
accused As has been observed by Dr 
P K Sen m his Treatise Penology Old 
and New (Tagore Law Lectures 1929) 
that Human life is too sacred to be lightly 
sacrificed at the alter of law We fully 
agree with the said observations and hold 
that the prosecution evidence in this case 
leaves such wide gaps and rents that ex- 
debito justitiao the accused-appellant 
must be allowed to pass through the 
same with impunity 

21 Before we part with the case we 
are constrained to observe that the investi- 
gation as made in the case has been per- 
functory and the procedure adopted at 
the tnal has been m contravention of 
law As has already been observed above 
a body of evidence wholly irrelevant and 
grossly inadmissible has been let in to 
cloud the issue and burden the record It 
is an ill-wind that blows no body any 
good and we find that the accused has 
been 'eriously prejudiced thereby 

22 In the result we refuse to accept 
the Reference and allow the appeal The 
order of conviction and sentence is set 
aside and the accu-ed-appellant is acquitt- 
ed of the charge and wc direct that he be 
set at liberty forthwith 

23 AMARESII RO\ J I fully agree 
with the reasons and conclusions stated 
in the judgment just delivered by my Lord 

21 I would only like to add a few 
words about the procedure adopted In the 
court below There appears to be a degree 
of laxity on the part of the praoecution 
and of the trial Judge giving rise to the 
app-ehensjon that requisite care to ensure 
fair trial was absent The snrch and the 
seizure-list marked exhibits in the case 
bear testimony to this lack of care sp-ll- 
ing out deliberate unfairness on the part 
of the prosecution in so far as those con- 
tained purported confessional statements 
of the accused person These are clearly 
inadmissible Neither the pro«ecutfon in 
the tml court nor the tnal Judge had 
taken the care to weed out tho^e inadmis- 
sible and p’-efudicial matters offered with 
the evidence in the court, to ensure a fair 
trial The same entirism holds good with 
regard to statements purport f 'd to have 
been admitted urder Section 27 of the 
Irdian Evidence Act. 
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25. I am constrained to observe that the 
mecessary care to bring the legal materials 
on record has not been taken in the case. 
-In contrast the great pains taken by the 
learned Advocate Mr. Prasun Chandra 
Ghosh for the accused-appellant for point- 
ing out those illegalities and fairness of 
•the learned Deputy Legal Remembrancer 
Mr. Sambhunath Banerjee in that respect 
to place all materials before this court have 
helped us to a great extent We only hope 
that we may not have to come across the 
same laxity in future in other trials in this 
■State. 

Order accordingly. 
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The Union of India and others, Appel- 
lants v. Khalil Kecherim, Respondent. 

L P. A No 59 of 1968, D/- 14-10-1968, 
-against Judgment of T. V. R Tatachari, 
J„ D/- 26-8-1968 in CWP. No. 1300 of 
1967. 

(A) Customs Act (1962), Ss. 77, 79, 80 

■and 2(22) — Tourist Baggage Rules (1958), 
•Cl. 3(1) — Term 'baggage’ as used in 
Ss. 77 and 80 is not confined merely to 
-bona fide baggage within meaning of S. 79 
•or to personal effects as defined by Cl. 3 
• of Rules of 1958 and includes any article 
-contained in baggage even though it be 
in commercial quantities. AIR 1965 SC 
722, Ref. (Paras 7 to 11) 

(B) Customs Act (1962), Ss. Ill and 

SO — There is no import within meaning 
-of Customs Act in a case where goods are 
-entrusted under S. 80 and are not carried 
by passenger beyond customs barrier. AIR 
1958 SC 341, Foil. (Para 12) 

(C) Customs Act (1962), S. 80 — It 
-may be matter of discretion with proper 

- - officer to accept or not to accept for de- 
tention any article given to him under 
'S. 80, but once discretion has been exer- 
cised, it cannot be revoked subsequently. 

(Para 13) 

(D) Customs Act (1962), Ss. 80, 110, 
128, 130 and 131 — Constitution of India, 
Art. 226 — Detention of diamonds under 
"S. 80 — Subsequent seizure of diamonds 
-under S. 110 — Writ petition challeng- 
ing order of seizure — Held, contention 
that provisions in the Act for appeal and 
revision against any action taken under 
"the Act barred petition could not be 

accepted. W. P. No. 1300 of 1967, D/- 26- 
'8-1968 (Delhi), Affirmed. (Para 14) 

(E) Customs Act (1962), S. 2 (22) — 
'Goods’ — Definition is inclusive — It in- 
cludes "anv other kind of moveable pro- 
perty” — It means any item of moveable 
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property or any article may be "goods” 
and_ can therefore be a part of or contain- 
ed in "baggage”, which is included in the 
definition. (Para 7) 

Cases Referred: Chronological Paras 
(1968) Writ Petn. No 1924 of 1967, 

D/- 7-2-1968 (Mad ), In re, A. 
Shaukataly v Collector of Cus- 
toms, Madras 12 

(1965) AIR 1965 SC 722 (V 52) = 

1965 (1) Cn L J. 641, State of 
Maharashtra v. George 11 

(1958) AIR 1958 SC 341 (V 45) = 

1958 SCR 1102, Central India 
Spinning & Weaving and Manu- 
facturing Co , Ltd. v. Municipal 
Committee, Wardha 12 

K _L Arora, for Appellants, Ravinder 
Narain, for Respondent 

JUDGMENT: — This appeal has been 
filed against the ludgment and order 
dated August 26, 1968 of Tatachari, J. by 
which a writ petition filed by the respon- 
dent was allowed, the seizure of the 
diamonds belonging to the respondent was 
declared unwarranted and illegal, the 
order of seizure was quashed and the 
appellants were directed to return the 
packet containing diamonds to the res- 
pondent 

2. The facts following led up to the 
filing of the writ petition. On August 14, 
1967 the respondent arrived from over- 
seas by an Air France flight at Palam 
Airport, New Delhi. Upon arrival at the 
airport, he requested the Customs Officer 
on duty to keep in customs custody a 
packet which was declared by him to 
contain four smaller packets containing 
diamonds of the value of approximately 
$ 34 000 Thereupon the Customs Officer 
on duty issued a detention receipt stating 
that one packet containing four smaller 
packets said to contain diamonds of the 
value of 5 34,000 sealed with the passen- 
ger’s own seal and the customs seal over 
his signatures had been received It was 
further stated on the face of this receipt 
by the Customs Officer "declared re- 
export allowed” and "declared — pending 
re-export out of India.” 

The respondent thereafter left for 
Bombay from where he returned on 
August 24, 1967 on which date he was to 
fly by an Air France flight leaving New 
Delhi at night Before his departure, the 
respondent requested for return of the 
diamonds as he was leaving India but 
they were not delivered back or released. 
The respondent, therefore, did not leave 
by the Air France flight and approached 
the appellants again on the following day 
for delivery of the diamonds. The dia- 
monds were not returned but in the even- 
ing the respondent’s statement was 
recorded On August 26, 196/ a Pancha- 
nama was prepared wherein It was stated, 
inter alia, "since the diamonds which 



were detained lor re-export op August 14 
1967 vide D R. No 1372/83 are liable for 
confiscation under the Customs Act 1962 
(No 52 of 1962) the diamonds are accord- 
ingly seized under Section 110 of the 
same Act A demand for return of the 
diamonds was made on August 30 1967 
and <tnce it was not complied with the 
respondent filed Civil Writ No 1300 of 
J967 in this Court 

3 It is not disputed that the detention 
receipt aforesaid was issued to the res- 
pondent under Section 80 of the Customs 
Act 1962 after the respondent had made 
the declaration contemplated by Sec 77 
of the said Act. These two sections appear 
in Chapter XI of this Act which contains 
special provisions regarding baggage 
goods imported or exported by post and 
stores and are in these terms — 

Section 77 The owner of any bag- 
gage shall for the purpose of clearing it 
make a declaration of its contents to the 
proper officer 

Section 80 Where the baggage of a 
passenger contains any article which is 
dutiable or the import of which is pro 
hibited and in respect ol which a true 
declaration has been made under Sec- 
tion 77 the proper officer may at the 
request of the passenger detain such 
article for the purpose of being returned 
to him on his leaving India 
Two other provisions of this Act which 
have a material bearing on this case are 
Section 110 (1) and Section 111 (d) Sec- 
tion 110 (1) gives power to the proper of- 
ficer to seize any goods if he has reason 
to believe that they are liable to confisca- 
tion under this Act Section 111 provides 
that certain goods brought from a place 
outside India shall be liable to confisca- 
tion and clause (d) provides for confisca- 
tion of any goods which are imported 
or attempted to be imported or are 
brought within the Indian customs waters 
lor the purpose of being imported con- 
trary to any prohibition imposed by or 
under this Act or anv other law lor the 
time being in force " 


4 pie contention of the appellants 
that the diamonds in Question were seiz 
ed under Section 110H) because they 
were imported or attempted to be lm 
ported contra rv to the prohibition con 
templated by clause (d) of Section 111 
The prohibition is said to be contained in 
the Touru* Baggage Rules 1Q D 3 which 
were framed in exercise of powers con- 
ferred b i Section 7a of the Sea Cus 4 om* 
Act. 1878 ard \ hich it is not disputed 
are applicable in respect of the Custom: 
Act 19G2 Clause 3(1) of these rules pro- 
vide that the per onal eTec 4 s impor‘ec 
by a tou'ist shall be allowed to be im- 
posed tcmpo'aril free of import dutv 
p-ovid«-d that they are for the per-ona' 
u»e of the tourist, are carried on tht 
person of or in the luggage accompany ins 


the tounst that there is no reason to fear 
abuse and that these personal effects are 
exported by the tounst on his leaving 
India for a foreign destination Tht Ex- 
planation to this clause defines personal 
effects as meaning all clothing and other 
articles which a tourist may personally 
and reasonably require including Inter 
alia personal jewellery but excluding all 
merchandise imported for commeicial 
purposes 

5 There is no doubt that the diamonds 
in question are in such quantities and 
are of such value that they cannot be 
described as personal lewelltrv which 
is included in the term personal effects 
as defined by this explanation and that 
being so they can be treated only as 
merchandise These diamonds must 
therefore be treated as goods import 
whereof or an attempt to import which 
would make them liable to confiscation 
under Clause (d) of Section 111 and liable 
to seizure under sub-section (1) of Sec- 
tion 110 of the said Act 

C The main contention of the appel- 
lants is that these diamonds are not bag- 
gage withui the meaning of Sections 77 
and 80 read with the Tourist Baggage 
Rules 1958 and therefore the detention 
receipt issued to the respondent under 
Section 80 would be of no avail to protect 
him against the application of Sec. Jl0(l) 
and Section 111(d) of the said Act 

7 The expression ' baggage has not 
been defined by the said Act but It is 
included in the definition of goods m 
sub--ec (22) of Section 2 The definition 
of goods given m this act is an inclu- 
sive definition and apart from baggage 
it also includes any other kind of move- 
able property One argument ol the 
appellants is that since baggage is in- 
cluded m goods the latter cannot be 
included in the former This argument 
loses sight of the fact that 'any other 
kind of moveable property is also in- 
cluded in the definition of goods Anvi 
item of moseable property or anv article 
which may be goods can therefore be! 
a .part of or contained in baggage 

8 In the said Act and the rules fram- 
ed thereunder a distinction has been made 
between baggage and bona fide bag 
gage Section 79 talks of bona fide bag- 
gage which is exempt from customs duty 
and m respect of bona fide baggage the 
proper officer has been empowered 1° 
pass free of duly any article which is in 
the baggage of a pa^enger and which 
has been in his use fo- a prescribed mini- 
mum period or it is for his use or is a 
bona fide gilt or souvenir Therefore 
anv article in the baggage o' a ua-senger 
even though it may be Coeds wi'hln 
the meaning of the Act will be alio sed 
to be imposed free of duty if it is pa sed 
urder Section 79 of this Act I therefore 
do not find any force In the content on 
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that an article of moveable property 
which is included in "goods” cannot be 
included in "baggage”. 

9. Baggage is _ synonymous with lug- 
gage. Webster gives the following mean- 
ing of baggage. 

"a group of travelling bags, trunks, or 
both especially when packed and in 
transit, personal belongings of travellers 
either carried by hand or checked with a 
earner - luggage” 

The Shorter Oxford English Dictionary 
gives the following meaning to baggage — . 

"The collection of property m packages 
that a traveller takes with him on a 
journey: luggage ” 

Therefore, the word "baggage” is a com- 
prehensive term which means the lug- 
gage of a passenger, accompanied or un- 
accompanied, and composes of the 
trunks or bags and the personal belong- 
ings of the passenger contained therein 
and it must be in this comprehensive 
sense in which "baggage” has been used 
m Sections 77 and 80 of the Customs Act 
If "baggage” in Section 80 of this Act 
means only bona fide baggage as contem- 
plated by clause 3 of the Tourist Baggage 
Rules, 1958, there will hardly be any 
occasion for the application of Section 80 
of the Customs Act I am. therefore, of 
the opinion that "baggage” has to be 
given the larger and ordinary meaning 

10. Section 80 talks of "any article” 
which is dutiable or the import of which 
is prohibited and the expression "any 
article” is comprehensive enough to in- 
clude an article which is not a part of 
bona fide baggage as contemplated by 
Section 79 or "personal effects” as speci- 
fied by clause 3 of the Tourist Baggage 
Rules It may be contained in the bag- 
gage of a passenger If the passenger 
declares such an article under Section 77, 
he may still import it if he is prep_ared 
to pay the duty and if its import is not 
prohibited If the passenger is not pre- 
pared to pay the duty and/or cannot pro- 
duce the requisite import licence, he will 
not be allowed to clear it for import In 
such a case, he may make a request to 
the proper officer to detain such article 
for the purpose of being returned to him 
on his leaving India. It does not matter 
if the article is in such quantities or is 
of such value that it is an article of 
merchandise and cannot be said to be 
comprised in bona fide baggage or per- 
sonal effects The only requirement of 
Section 80 is that such an article is con- 
tained in the baggage in the larger sense 
which includes the trunks and bags in 
which the luggage is contained By mak- 
ing the declaration under Section 77 and 
the request under Section 80, the passen- 
ger expresses his intention not to import 
such an article That being so, it cannot 
be said that such an article has been im- 
ported or attempted to be imported within 


the meaning of Clause (d) of Section 111 
or becomes liable to seizure under Sec- 
tion 110(1) of the Customs Act I am, 
therefore, of the view that the term ' bag- 
gage” as used m Ss 77 and 80 of this 
Act, is not confined merely to bona fide 
baggage within the meaning of Sec 79 
of the Act or to personal effects as defined 
by Clause 3 of the Tourist Baggage Rules, 
1958 and includes any article contained in 
the baggage even though it be in com- 
mercial quantities 

11. Reliance has been placed by tlie 
appellants on a decision of the Supreme 
Court in re State of Maharashtra v 
George, AIR 1965 SC 722 That was a 
case under the Foreign Exchange Regu- 
lation Act, 1947 The passenger was 
carrying gold bars concealed m a jacket 
which he wore He remained sitting in 
the plane which was on a flight from 
Zurich to Manila and which landed en 
route at Santa Cruz Airport m Bombay. 
The passenger was asked by the Customs 
authorities to come out of the plane and 
the gold was seized. The gold was not 
declared or entered in the manifest of 
the plane It was contended on behalf of 
the passenger that the gold was his per- 
sonal luggage and not cargo and, there- 
fore, it was not necessary to have it 
declared and entered in the manifest 
Such declaration was required by the 
second proviso to the notification issued 
on November 8, 1962 under Section 8(1) 
This notification gave general permission, 
inter alia, to the bringing of gold mto 
any port or place in India when the gold 
was on through transit to a place outside 
the territory of India but the second 
proviso required that such gold must be 
declared in the manifest for transit as 
'same bottom cargo’ or 'transhipment 
cargo’ This notification superseded an 
earlier notification dated August 25 1942 
which did not contain any provision like 
the second proviso to the notification 
dated November 8, 1962. It is relevant to 
mention that it was conceded on behalf 
of the State of Maharashtra 

"that if the exemption notification 
which applied to the present case was that 
contained in the notification of the Re- 
serve Bank dated August 25, 1948 the 
respondent had not committed any 
offence since (a) he was a through passen- 
ger from Geneva to Manila as shown by 
the ticket which he had and the manifest 
of the aircraft and besides (b) he had 
not even got down from the plane ” 

It was, therefore, by reason of the second 
proviso that it was held by the Supreme 
Court 

"that the proper construction of the 
term ’cargo’ when it occurs m the noti- 
fication of the Reserve Bank is that it jS 
used as contra-distinguished from per- 
sonal luggage in the law relating to the 
carnage of goods” 



4 jo Union o! India 

In the absence of a similar provision 
urder the Customs Act or in the Tourist 
Baggage Rules 19o8 I do not find it pos- 
sible to accept the contention of, the 
appellants that ' baggage u^ed in Sec- 
tion 80 of the Customs Act means only 
personal baggage or bona fide baggage 
under Section 79 or personal effects under 
Clause 3 of the Tounst Baggage Rules 
1 may only add that merchandise per « 
is not excluded from the term personal 
effects used in the explanation to 
Clause 3 of the Tounst Baggage Rules 
19 d 3 The exclusion is in respect of mer- 
chandise which is imported for commer- 
cial purposes 

12 The next question therefore that 
arises is whether the diamonds in ques- 
tion \ hlch were undoubtedly merchandise 
were imported for commercial purposes 
so as to attract the provisions of Sec- 
tions 111(d) and 110(1) of the Customs 
Act 1962 and the Tounst Baggage Rules 
1958 Import has been defined in the Cus- 
toms Act as bringing into India from a 
place outside India and upon this defini- 
tion the contention of the appellants is 
that the moment the plane landed at 
Palam Airport there was an import of 
the diamonds into India which includes 
the temtonal waters of India I am not 
prepared to accept this contention because 
if this contention Is accepted any goods 
or articles which are contained in a plane 
which has landed in India or in a shtp 
which has entered the territorial waters 
of India would be liable to the payment 
of duty or to confiscation if the Import 
thereof is prohibited even though the 
goods or articles ore not unloaded from 
the plane or the ship for being brought 
Into India 1 find support for this conclu- 
sion upon the decision of the Supreme 
Court in re* Central India Spinning and 
leaving and Manufacturing Co Ltd v 
Municipal Committee Wardha AIR 1958 
SC 341 where it has been held that If 
goods are not unloaded from the earner 
they would not be said to have been Im- 
ported into the municipality within the 
meaning of Section 66(1) (o) which pro- 
vided for a terminal tax on goods or ani- 
mals imported into the limits of the muni- 
cipality The Supreme Court has further 
held that. — 

import Is not merely the bringing Into 
but composes something more ie in- 
corporating and mixing up of the goods 
imported with the mass of the property 
In the local area. 

Unless therefore the goods are brought 
into the country lor the purpose of use 
enioyment consumption, sale or distnbu- 
tion so that they arc incorporated in and 
rruxed up with the mass of the property 
In the coun*ry they cannot be said to 
ha\e been imported or brought into the 
cour**x That this is the meaning to be 
attached to the word * import as usM in 
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the Customs Act is also clear from the 
explanation to clause (3) of the Tourist 
Baggage Rules yyhich excludes only such 
merchandise from the term personal 
effects as is imported for commercial 
purposes The object of Section 80 is to 
exclude any article from the purview of 
Sections 110 and 111 if a declaration is 
made under Section 77 and the article is 
entrusted to the proper officer If the 
article is so entrusted there are no com 
mercial purposes which can be achieved 
In mv view therefore there is no import 
within the meaning of the Customs Act 
m a case where the goods are entrusted 
under Section 80 and are not carried by 
the passenger beyond the customs barner 
Reliance has been placed by the appel- 
lants upon an unreported decision of a 
learned Single Judge of the Madras High 
Court which was delivered on 7-2-1968 
in Writ Petn. No 1924 of 1967 (Mad) In 
re A Shaukataly v Collector of Customs 
Madras In that case no declaration was 
made under Section 77 by the passenger 
In fact it appears from the judgment 
that the passenger did not ask that the 
brief-case containing precious stones 
should be bonded It further appears that 
the pas-enger came out with a request 
for bonding only after the cloth bags con- 
taining the precious stones had been cut 
and the precious stones had been dis- 
covered On the facts therefore there 
was a clear intention on the part of the 
passenger to import or to make an attempt 
to import precious stones The learned 
Judge distinguished the Supreme Court 
decision m the case of the Central India 
Spinning and Weaving and Manufactur 
mg Co Ltd AIR 1958 SC 341 on the 
ground that the Municipalities Act did 
not contain the definition of the wo r d 
import With respect I differ from the 
view expressed because It is apparent 
from the Judgment of the Supreme Court 
that Section 66(1) (o) of the said Act 
talks of import into or export from the 
limits of the Municipality 
13 The next argument on behalf of 
the appellants is that it is the discretion 
of the proper officer whether or not to 
accept for detention any article which is 
given to him under Section 80 of the 
Customs Act and therefore even if the 
discretion has been exercised it can be 
revoked subsequently It may be that It 
is a matter of discretion with the proper 
officer to accept or not to accept but once 
the discretion has been exercised it cart 
be revoked subsequently It may be that 
it is a matter of discretion wi'h the pro- 
per officer to accept or not to accept but 
once the discretion has beoi exercised, 
the proper officer is under a statutory 
obligation to return the article to the 
passenger on his leaving Indi3 and there 
is no Question of his being entitled to 
revoke the discretion subsequently 
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14. The last argument which was 
addressed by the appellants was that the 
Customs Act contains provisions for 
appeal and revision against any action 
that may be taken under the Act and. 
therefore, this Court should not interfere 
in the exercise of its powers under 
Article 226 of the Constitution. Such an 
argument was addressed before the learn- 
ed Single Judge also and was repelled. 
The learned Single Judge exercised his 
discretion by entertaining the petition 
under Article 226 of the Constitution. In 
my view, the learned Single Judge was 
right in exercising his discretion in the 
circumstances of this case 

15. I, therefore, dismiss the appeal 
with costs. Counsel’s fee is assessed at 
Rs. 250/-. 

16. S. N. SHANKAR, J.: I agree. 

Appeal dismissed 


1970 CRI. L. J. 521 (¥ol. 76, C. N. 95) 
(GOA, DAMAN AND DIU J. C’S COURT) 
V. S. JETLEY, J. C 

Assistant Collector of Customs and 
Central Excise, Goa, Applicant v Uttam 
Bala Revankar, Respondent 

Criminal Revn. Appln. No. 23 of 1968, 
D /- 19-6-1969. 

(A) Criminal P. C. (1898), Sections 1 
and 5(2) — Code came into force in Goa 
on 1-11-1963 and Portugese Criminal P. C. 
stood repealed by virtue of Sections 3 
and 4 of Goa, Daman, Diu (Laws) Regula- 
tion 1962 — Offence punishable under 
Rule 126-P Defence of India Rules, 1962 
committed in Goa on 25-6-1963 — Offence 
is triable in accordance with Criminal 
P. C. and not Portugese Criminal P. C. 
• — Order dated 6-11-1963 passed by 
Lt. Governor providing to the contrary 
is ultra vires under Goa, Daman and Diu 
(Administration) Removal of Difficulties 
Order, 1962 — Nor can the 1962 Order 
be saved under Section 4 of the 1962 
Regulation or under Section 10 (1) of the 
(Administration) Act, 1962 — Goa, Daman 
and Diu (Administration) Ordinance 
(1962), Section 8 — Goa, Daman and 
Diu (Administration) Removal of Diffi- 
culties Order (1962) — (Goa, Daman and 
Diu (Administration) Act (1962), Sec- 
tions 11 (2) and 10 (2) ) — (Goa, Daman, 
Diu (Laws) Regulation (1962), Sections 3, 
4 and 7). 

Where an offence punishable under 
Rule 126-P, Defence of India Rules was 
committed in Goa on 25-6-1963 ie. prior 
to the coming into force of Indian Cri- 
minal P. C in Goa on 1-11-1963, and the 
prosecution for the offence was started 
in Goa in 1966 
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Held, that the offence should be tried 
and otherwise dealt with according to 
the provisions of the Indian Criminal 
P. C. and not the Portuguese Criminal 
P C. which stood repealed with effect 
from 1-11-1963 by virtue of Section 4 

(1) of the Goa, Daman, Diu (Laws) Regu- 

lation The effect of Section 4 (2) of the 
Regulation was that action taken under 
Portuguese Criminal P. C was saved 
notwithstanding its repeal (Para 4) 

The order dated 6-11-1963 passed by 
the Lt. Governor providing that all Cri- 
minal Proceedings in relation to offences 
committed prior to date of coming into 
force of Criminal P. C. shall be tried 
according to Portuguese Law in force 
could have no effect as the said order 
was not mtra vires the provisions of Goa, 
Daman and Diu (Administration) Re- 
moval of Difficulties Order, 1962 under 
which he purported to act There is no 
clause in the 1960 order enabling the 
Central Government to remove any 
difficulty which arises in giving effect 
to the provisions of the ordinance or in 
connection with the administration of 
this territory. The source of the order 
dated 6th November, 1963, was the 1962 
Order, which was relatable to Section 11 

(2) of the Goa, Daman and Diu (Adminis- 

tration) Act 1962 Nor could the Order 
dated 6-11-1963 be saved by Section 4 
of the 1962 Regulation (Para 4) 

The Order dated 6-11-1963 was not 
relatable to Section 10 (2) Goa, Daman 
and Diu (Administration) Act (1962) and 
as such could not be saved under it 

(Para 4) 

The law is well settled that no person 
has a vested right in any course of pro- 
cedure. The Indian Code of Criminal 
Procedure is procedural law and the 
directive, in sweeping terms, in the 
order dated 6th November, 1963 appears 
to disregard this principle It also in- 
cludes within its sweep offences under 
the law other than the Acts specified 
in the Schedule appended to the_ 1962 
Regulation and, for this, there is no 
legislative sanction The Defence of 
India Act, 1962, is not one of the sta- 
tutes specified m the Schedule appended 
to the 1962 Regulation In view of Sec- 
tion 7 of the 1962 Regulation the appli- 
cation of the Indian Code of_ Criminal 
Procedure was barred m relation to the 
offences under the Acts specified m the 
Schedule appended to the 1962 Regula- 
tion before 1st November, 1963, but 
thereafter this bar was lifted (Para 4) 

(B) Defence of India Rules, (1962), 
Rule 126-P (4) — Rule was added bv 
Defence of India (Seventh Amendment) 
Rules, 1963 on 24-6-1963 — Offence under 
Rule 126-P committed in Goa on 2o-l>- 
1953 — Offence is triable summarily by 
a Magistrate in accordance with proce- 
dure prescribed in Chapter 22, Criminal 
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Y C (1893) and not by the Portuguese 
I’ C by virtue of Rule 1ZC P (4) read 
with Section 43 Defence of India Act 
— Object of this Rule is speedy trnl in 
» summary was of offences rclvting to 
contravention for which penalties are 
provided in Rule 126 P — (Defence of 
India Act (19G2) Section 43) (Para 4) 
(O Defence of India Act (1962) Sec- 
tions I and 3 — Act enacted by Parlia- 
ment on 12 12 13G2 and the Defence of 
India Pules 1962 framed under Section 3 
extend to the whole of India including 
the territory of Goa Daman and Diu 
which became part of India with eDcct 
from 20-12-1961 by virtue of Section 2 
Constitution (Twelfth Amendment) Act 
1962 — No express extension of the Act 
and the Rules to those territories was 
necessary os in the case of pre libera 
tion laws in force (Para 5) 

(D) Defence of India Rules (1962) 
Rules 126-P nod 12S-J — Pendtn-v of 
appeal before Administrator under 
Rule 12G-J Ins ho bearing on validity of 
prosecution for ollencc under Rule 120 P 

(Para 5) 

(E) Defence of India Act (1962) Sec- 

tion 1 (3 ) — Prosecution under R 126 P 
Defence of India Rules 1962 started in 
19G2 is not in any way affected by ex- 
pirv of Act due to revocation of procla- 
mation of emergency on 10-1-19G8 under 
Article 332 (2) (a) of Constitution in 
view of Section 1 (3) (Para 5) 

Cvscs Referred Chronological Paras 
(1966) AIR 19G6 SC 334 (V 53)=* 

(1006) 1 SCR 120 Lekhraj v 
Dy Custodian Eon-bay 4 

(loo?) AIR 19 3 8 SC 232 (V 45) ~ 
lDaS SC 10j2 Balakotaiah v 
Union of India 4 

(1938) AIR 1938 SC 915 (V 45) ~ 

19 3d Cn U 1423 Anant Gopaf 
Sheo-ey v State of Bombay 4 

S Tambv Gov’t Pleader fo- Appli 
can* Soli Sorabji for TWpond>mt 
ORDER — This re i ion application 
und<-r Section 435 of the Code of Crimi- 
nal Procedure is directed against the 
decision given by the learned Sessions 
Judge Panjun, dated 22nd January 19CS 
v Vreby he rejected the application in 
rtvi ion filed by the respondent Uttam 
Bala Pevankar 

2 Th» nattrnl facts leading to th** 
rev i on application In this Cou*n are that 
on 20 h April I°rG a complain v v fil<»d 
by the As istpnt Collecto- of Cus’om. and 
Cen'ral Even Goa ns ri pon- 
dent fo” cort-vver ion o' ru 1 " 126F and 
vo*-e otlic” *ules of the Defence of India 
Rules. 1°62 The *ub tancc of t k s com- 
plairt was that on 2oth June 1262 at 
about 0 a m. cn the ba. is of secret infor- 
mation rtnncd. the residence of the res- 
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pondent was raided at Margao and during 
its search 72 bars of gold bullion weighing 
58 767 80 grams valued at about Rs. 
314 878 were found concealed The aid 
bars were seized and after necessary fonr- 
alities the respondent was prosecuted The 
respondent challenged the legality of this 
pro<ecution on the following grounds 
fl) that the Defence of India Rules are not 
validity applied to the territory of Gov 
Daman and Diu and as such no action can 
be taken thereunder (2) assuming they 
are validly applied the respondent 
is exempted from prosecution because of 
having subscribed to the Gold Bond 
Scheme notifted by the Government of 
India on I9th October 1965 (3) that the 
respondent has preferred an appeal before 
the Administrator appointed under Rule 
126 J of the Defence of India Rules and 
therefore the prosecution should not be 
Proceeded with and (4) that the prosecu- 
tion violates the fundamental right of the 
respondent guaranteed to him under 
Article 14 of the Constitution 

The learned Magistrate after hearing 
the Assistant Collector of Customs and 
Central Excise and the respondent s coun- 
sel dismissed these objections by his 
order dated 7th November 1967 He held 
(1) that the Defence of India Rules are ap 
plicable (2) that the departmental pro- 
ceedings are different from criminal pro- 
ceedings and that the question of pending 
appeal has no bearing on the validity of 
criminal prosecution and (3) that Article 
14 is inapplicable The question of exemp- 
tion from the orosecution. because of the 
Gold Bond Scheme was not considered 
by him 

The respondent felt aggrieved and later 
moved the Sessions Court In the excrci e 
of its revvsional jurisdiction In the revi- 
sion application the oblectlons urged be- 
fore the learned Magistrate were repeated 
but the learned Sessions Judge instead 
£>/ a VKWA" ktr .sWyjyott <tit aWh* obfedtanr 
disposed of the case on the 'ole ground 
that he had no jurisdiction to deal with 
this application. This ord«"- \ as pas'ed 
by him on 22nd January I9G3 after hear- 
ing counsel for the parties In di'mi 'mg 
the application the learned Se« ons 
Judge relied on th= order GAD/74 , G‘* 
23007 dated 6th No ember 1963 pa'_d b\ 
the Lt Governor According to him the 
criminal prosecution launched was to be 
governed b, thn procedure laid do m In 
the Portuguese Cod“ of Criminal Proce- 
dure and rot the Iidian Code of Criminal 
Procedure The Portugue-e Code of Cri- 
minal Procedure being applicable h° held 
tha* he had no jun diction to deal n h the 
application in rev- ion urder Section 435 
of the Indian Code of Criminal Procedu'c. 
He also held that the procedure under 
Rule 12CP(4) of the Deforce of India R dcs 
was not applicable and that the conten- 
tion of the S ate tha* the prosecution was 
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governed by the Indian Code of Crimi- 
minal Procedure was not tenable The 
State felt dissatisfied with this decision 
and hence approached this Court m revi- 
sion. This, in broad, is the background 
of this case 

3. The short question for consideration 
Is whether the Criminal Prosecution is to 
be regulated according to the procedure 
laid down m the Portuguese Code of 
Criminal Procedure or the Indian Code 
of Criminal Procedure, and, for that pur- 
pose, it is necessary to reproduce the 
order passed by the Lt Governor, dated 
6th November, 1963 • — 

"In exercise of the powers conferred 
by the Goa, Daman and Diu (Administra- 
tion) Removal of Difficulties Order, 1962 
and notwithstanding anything to the 
contrary contained in any law' for the 
time being m force in this Territory, the 
Lieutenant Governor makes the follow- 
ing order : 

All criminal proceedings in relation to 
offences committed prior to the date of 
coming into force of the Criminal Proce- 
dure Code shall be earned on under the 
law in force in the Territory before the 
date ” 

By order and in the name of 

the Lieutenant Governor of 
Goa, Daman and Diu. 

The alleged offence in this case was 
committed on 25th June, 1963 The 
Indian Code of Criminal Procedure came 
into force in this territory on 1st Novem- 
ber, 1963 It follows from this order that 
the Criminal Proceeding in relation to 
this offence is to be "carried on under 
the law in force” in this territory, before 
1st November, 1963 The procedural 
law then m force was the Portuguese 
Code of Criminal Procedure The Portu- 
guese Penal Code, a substantive law, did 
not provide for the alleged offence This 
order was passed in exercise of the powers 
conferred by the Goa, Daman and Diu 
(Administration) Removal of Difficulties 
Order (hereinafter referred to as 'the 
1962 Order") Is this order Ultra vires 
the 1962 Order'' If it is, then the conclu- 
sion of the learned Sessions Judge would 
be correct but not otherwise The 1962 
Order was passed by the Central Govern- 
ment in exercise of the powers conferred 
by Section 8 of the Goa, Daman and Diu 
(Administration) Ordinance, 1962. promul- 
gated by the President on 22nd November, 
1962 Section 8 (1) of the Ordinance 
provides that if any difficulty arises m 
giving effect to the provisions of this 
•Ordinance or in connection with the 
administration of Goa. Daman and Diu, 
the Central Government may, by order, 
make such further provision as appears 
to it to be necessarv or expedient for 
removing the difficulty. The proviso 


states that no such power shall be ex- 
ercised after the expiry of two years 
from the appointed day The "appointed 
day” under the Ordinance is 20th Decem- 
ber 1961 Sub-section (2) provides that 
any order under Sub-section (1) may be 
made so as to be retrospective to any date 
not earlier than the apupomted day The 
Ordinance was repealed by the Goa, 
Daman and Dm (Administration) Act, 
1962 enacted on 27th March, 1962, which 
came into force with effect from 5th 
March, 1962. 


4. Mr S Tamba, learned Government 
Pleader, submits that the Order dated 6th 
November, 1963 is not in conformity 
with the 1962 Order passed by the Cen- 
tral Government and, therefore, it has 
no effect In other words, it is ultra 
vires the 1962 Order A perusal of the 
1962 Order would seem to support this 
submission The 1962 Order contains 4 
Clauses Clause (1) relates to title; it em- 
ploys a legal fiction, the effect of which is: 
that the order came into force with back 1 
effect from 20th December, 1961 Clause 
(2) provides that powers conferred and 
duties imposed by or under any provision 
of law in force immediately before 20th 
December, 1961. would be exercisable and 
performed by the respective functionaries 
specified m Column II thereof Clause (3) 
enables the Administrator of this terri- 
tory to exercise any power or perform 
any duties of the Governor-General of the 
State of India before liberation This 
territory was known as "the State of 
India” before liberation. Clause (4) con- 
templates delegation of powers bv the 
Administrator and other officials specified 
therein There is no other clause enabl- 
ing the Central Government to remove any 
difficulty which arises in giving effect to 
the provisions of the ordinance or in con- 
nection with the administration of thi: 
territory The source of the Order dated 
6th November, 1963, is the 1962 Order, 
which is relatable to Section 11(2) of the 1 
Goa, Daman and Dm (Administration) 
Act 1962 Under that provision, notwith- 
standing repeal of the ordinance, anything 
done or any action taken m exercise of 
any of the powers conferred by or underj 
the ordinance shall be deemed to have: 
been done or taken in exercise of 
the powers conferred by or under the said 
Act Mr Sorabp. learned counsel for the 
respondent, submits that assuming this 
order is not ultra vires the 1962 Order, he 
invokes Section 4 of the Goa, Daman and 
Dm (Laws) Regulation 1962, pi omulgated 
by the President, m support of its validity. 
He submits that a wrong citation or fail- 
ure to indicate the exact source of authori- 
ty does not vitiate the order, if it can be 
supported by any other provision of law, 
and in support of this proposition, ne re- 
lies on 'Lekhrai v Dy Custodian, Bomba v, 
AIR 1966 SC 334 (336). This proposition 
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Is veil settled The Supreme Court In 
this case observed 

' that when an authority passes an order 
which is within its competence it cannot 
fail merely because it purports to be made 
under a wrong provision if it can be shown 
to be within its power under any other 
rule and the validity of the impugned 
order should be judged on a consideration 
of its substance and not of its form The 
principle is that we must ascribe the act 
of a public servant to an actual existing 
authority under which it would have vali- 
dity rather than to one under which it 
would be void (see Balakotaiah v Union 
of India 1953 SCR 10o2 at page 1059 *=■ 
(AIR 1958 SC 232 at page 236) ) Sec- 
tion 4 contains 2 sub-sections Sub-sec- 
tion (1) provides that any law in force in 
this territory or any area thereof corres- 
ponding to any Act referred to in Sec- 
tion 3 or any part thereof shall stand 
repealed as from the coming into force of 
such Act or such area as the case may be 
Sub section (2) is a saving clause on the 
usual lines of Section 6 of the General 
Clauses Act 1897 Now the Portuguese 
Code of Criminal Procedure was the law 
in force in this territory corresponding 
to the Indian Code of Criminal Procedure 
which came into force with effect from 
1st November 1963 The effect of sub- 
section (1) is that the Portuguese Code of 
Criminal Procedure stood repealed from 
that date The effect of sub-section (2) 
broadly speaking is that the action taken 
under the Portuguese Code of Criminal 
Procedure is saved notwithstanding its 
repeal It is not clear to me how Sec- 
tion 4 can be invoked to save the order 
dated 6th November 1963 This order is 
not relatable to the said Section 4 The 
State does not rely on this section and 
for good reasons Mr Sorabji in addi- 
tion, relies on Section 10 (I) of the 1962 
Act in support of its validity but this 
section also is not attracted It corres- 
ponds to Section 8 ( 1 ) of the Ordinance 
The Order dated Cth November 1963 Is 
not relatable to this sectioa One thing 
more The law is well settled that no 
person has a vested right in any course 
of procedure (Anant Gopal Sheorev v 
State of Bombay AIR 1958 SC. 015 917) 
The Indian Code of Criminal Procedure 
Is procedural law and the directive in 
sweeping terms in the order dated Cth 
November 1963 appears to disregard this 
principle It also includes within its swe- 
ep oPences under the law other than the 
Acts specified m the Schedule appended to 
the l r 62 RegulaUon and for this there 
is no legislative sanction. Section 7 pro- 
vides that until the relevant provisions 
of the Indian Code of Criminal Procedure 
are brought into force in this Tern’ory 
all offences under any Act shall be in- 
vestigated inquired into tried and other- 
wise dealt with according to the cotcs- 
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ponding law in force in this Territory 
The application of the Indian Code of 
Criminal Procedure was barred in rela- 
tion to the offences under the Acts speci- 
fied in the Schedule appended to the 

1962 Regulation before 1st November 

1963 but thereafter this bar was lifted 
The expression until' is not without 
significance This is understandable for 
the offences under the Indian penal Code 
and other Acts specified in the Schedule 
cannot be investigated etc both under 
the Portuguese Code of Criminal Proce- 
dure and the Indian Code of Criminal 
Procedure The principle is well establish- 
ed that the legislature does not intend 
conflict between two statutes The scheme 
of Section 7 also is an effective answer to 
the view taken by the learned Sessions 
Judge It may be added that the Defence 
of India Act 1962 is not one of the sta- 
tutes specified in the Schedule appended 
to the 1962 Regulation. The alleged of- 
fence is to be tried and otherwise dealt 
with according to the provisions of the 
Indian Code of Criminal Procedure and 
not the Portuguese Code of Criminal Pro- 
cedure which stood repealed with effect 
from 1st November 1963 The alleged 
offence cannot be tried under the law 
which is not m existence The view taken 
by the learned Sessions Judge that it Is 
to be tried according to the Portuguese 
Code of Criminal Procedure is an errone- 
ous view and therefore cannot be ac- 
cepted 

The further view that Rule I26-P(4) 
was inapplicable to the prosecution is 
also erroneous This rule provides that 
notwithstanding anv thing contained in 
the Indian Code of Criminal Procedure, 
an offence under this rule committed 
after the date of commencement of the 
Defence of India (Seventh Amendment) 
Rules 1963 shall be tried summanlv bv 
a Magistrate The use of the non obstante 
clause in this rule is also not without 
significance Section 43 of the Defence of 
India Act provides that the provisions of 
that Act shall have effect notwithstanding 
anything inconsistent therewith contained 
in any enactment other than that Act or 
m any instrument having effect bv virtue 
of anv enactment other than that Act. 
The Defence of India Rules 1962 relat- 
ing to control of gold were in_erted a* 
Part XUA by GSR 89 dated 9th January 
1963 in exercise of the powers conferred 
bv Section 3 of the Defence of India Act 
These rules were further amended b 1 
the Defence of India (Seventh Amend- 
ment) Rules 1963 on 24th June 1963 
Bv these Rules Rule 126- P (4) was added. 
The alleged offence having taken place 
on 2oth June 1962 is thus triable by the 
learned Magistrate in accordance with 
the procedure mentioned in Chapter XXII 
of the Indnn Code of Criminal Proce- 
dure The object of these rules is speedy 
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trial in a summary way of the offences 
relating to contravention for which penal- 
ties are provided in Rule 126-P The 
learned Sessions Judge was wrong %vhen 
he overruled the contention of the State 
that the prosecution was governed by the 
Indian Code of Criminal Procedure and 
not by the Portuguese Code of Criminal 
Procedure. 

5. I shall next deal with the objec- 
tions urged before the learned Magis- 
trate which were not accepted by him 
The Defence of India Act was enacted by 
Parliament on 12th December, 1962 The 
Defence of India Rules, 1962, including 
Rule 126-p were made in exercise of the 
powers conferred by Section 3 This Act 
was extended to the whole of India in- 
cluding this territory. The Defence of 
India Rules made thereunder are appli- 
cable to this territory, as rightly held by 
the learned Magistrate This territory 
became part of India with effect from 
20th December, 1961, in accordance with. 
Section 2 of the Constitution (Twelfth 
Amendment) Act, 1962 The argument 
that this Act and also the Rules made 
thereunder had to be expressly extended 
as in the case of pre-liberation laws in 
force in other parts of India is devoid of 
substance. 

Mr Sorabii does not press the objec- 
tion regarding violation of Article 14 of 
the Constitution, and for valid reasons 
The respondent has not been able to show 
that m the matter of prosecution he has 
been treated differently from the offen- 
ders similarly situated The further ob- 
jection that the respondent is exempted 
from the prosecution because of having 
subscribed to the Gold Bond Scheme need 
not be decided by this Court It is open 
to the respondent to convince the learned 
Magistrate that he is so exempted. The 
learned Magistrate was right when he 
stated that the question of a pending 
appeal before the Administrator appoint- 
ed under Rule 126-J has no bearing on 
the validity of the prosecution There 
was Proclamation of Emergency on 26th 
October, 1962 under Article 352(1) of the 
Constitution. This Proclamation was re- 
voked on 10th January, 1968 by GSR 93 
This action was taken in exercise of the 
powers conferred by sub-clause (a) of 
clause 2 of the said Article 352 Sub-sec- 
tion (3) of Section 1 of the Defence of 
India Act provides that it shall remain in 
force during the period of operation of 
the Proclamation of Emergency issued on 
26th October, 1962, and for a period of 
six months thereafter, but its expiry 
under the operation of this sub-section 
shall not. affect the previous operation of, 
or anything duly done or suffered under 
this Act or any rule made thereunder 
etc The prosecution launched in April 
1966 in relation to the alleged offence is 
not in any way affected by the expiry of 


the Defence of India Act There is nothing) 
more to be discussed ' 

6. In the view taken by this Court of 
the objections urged before the learned 
Magistrate and also of the plea of lack of 
•jurisdiction raised by the learned Ses- 
sions Judge the application for revision 
filed on behalf of the State is allowed. 
The learned Sessions Judge need not 
have relied on the order dated 6th Nov- 
ember, 1963, in support of the view taken 
by him The record and proceedings 
should be sent back to the Civil Judge, 
Senior Division, and First Class Magis- 
trate, Madgaon, with directions to dis- 
pose of the case in accordance with the 
provisions of law. The prosecution has 
been pending for a long period The 
learned Magistrate is advised to accord 
priority to this case Order accordingly. 

Revision allowed. 
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N. G SHELAT, J 

Dahya Revla and another. Appellants 
v. Reva Chhita and others. Respondents 

Criminal Appeal No 855 of 1966, D/- 
16-1-1968, against Judgment of S J. 
Broach in Sessions Case No 20 of 1965. 

(A) Criminal P. C. (1898). Ss. 479-A 

(6) and 476 — Application under S. 476 
for taking proceeding m regard to 
offence under S. 195 of Penal Code can- 
not be availed of: AIR 1963 SC 816 & 
AIR 1964 SC 725, Foil. (Para 4) 

(B) Criminal P. C. (1898), Ss. 476(1) 

and 195 — Offence falling under S. 182 
of Penal Code — Application under 
S. 476(1) cannot lie. (Para 5) 

(C) Criminal P. C. (1898), S. 47 6 — 
Sanction for prosecution — Conditions to 
be satisfied. 

Before sanctioning prosecution by any 
Court under S 476 of the Criminal Pro- 
cedure Code, two conditions are essential 
to be established. The first is that the 
Court should be satisfied that there is a 
reasonable probability of establishing the 
charge sought to be levelled and secondly, 
that it should be of the opinion that it is 
expedient in the interests of justice to 
grant any such sanction The Court should 
not only feel that an offence has been 
committed, but that there exists a reason- 
able probability and not mere possibility 
of conviction While considering the ques- 
tion of expediency of interests of justice, 
the Court should always see that it aoes 
not become a handle in the hands of the 
parti es who move in the matter out o f 

* Only portions approved by the High 
Court fo r reporting are reported h ere 
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-smte or grudge that they b®ar against 
the otVr persons (1910) 11 Cn LJ 37 
(Cal) Reh oru (Para 6) 

Cases Referred Chronological Paras 
(1064) AIR 196± SC 72a (V 51)~ 

106-* (1) Cri L. J 5o5 Babu Lai 
v of U P 4 

(1063) AIR 1053 SC 816 (V 50) = 

1®63 (1) Cn L. J 803 Sh 2 bir 
Hu'sam Bholu v S‘ate of Maha 
ra'htra 4 

(1910) ILR 3~ Cal. 2a0=ll Cn LJ 
37 Jadu Nandan Singh v Emperor 6 
R M \in, for Appellants P D Des«i 
for Respondents A H Thakar for Sta*e 
JUDGMENT — x x x x 
3 Mr \m. the learned advocate for 
the appellants urged that the respon 
<3®-t No 1 Ret a had in his own evidtmce 
adrrutted about the falsit* of the material 
•statements matfe m hxs compfaxnt £* i T 
and that the same were even actuals 
found b\ the learned Sessions Judge to 
be faLe and imaginary He therefore 
contended t^at as a result of such a fal,® 
information given to the Police Patel 
thev had to face a trial in the Court of 
Sessions and that too in regard to a ve-v 
«enous charge such as of robber* punish 
able under Section 392 read With Sec 
tion 39" of the Indian Penal Code In 
tho*® circumstances, there would rot 
anse an* question of pit* on the mere 
Crojrd that he was an i! Iterate ard 
stupid person acting under th® guidance 
•of respondents Nos 2 and 3 as observed 
b* the learned Scions Judge He also 
conterded tha* m the interest of jus ice 
<uch a pe-son should have been brought 
to book and that the learned Sessions 
Judge was wrong in no* taking an* action 
wha ever against him. So far as respon 
d®n!s Nos 2 and 3 are con®e-n®d h° 
conterded tha* the* knew full well about 
the Lint* of the co*rplamt fo- the r®a.on 
th 2 * re'po-’dent No 1 accompanied by 
respondent No 2 had gone to give mfo- 
rr®j®n abou* the inadeni to re^pord^nt 
I o 3 on the D-evious da* and tha though 
re«pc"d»r* No 1 wa^ *. ed ro* *o hie 
a'’* >n._h complain on t v e trivial grounds, 
on the ntx* da the conpl^nt ca— e to 
be -e corded it re^p^t o' the «arre mci 
de- ard that v*a* the* „re '-id o have 
a be* ed th® co^’m^r’on of t*-® crime £a.d 
‘o ha » be®n cc—rait ed In respond®" 

? o I He the-e'o-e urged tha actimi 
'^o-ld be taler ^Eo-ns* *h®m a= well ard 
th® m e-e**s of ius“ ce d®mard F® same. 

4 ’mr the f -s* pla~e it was poir - 
ed o-* b* V- the I<=arred advoca ® 

f®- the -e^Dor^c" s tha of th® tV®e 
changes *c gh to b® l®v eded a^-ir-* th® 
re'po-d®riS. th® q-e'Oon of p c'®~utmg 
t*- —l *o- of fences urder S®cti ru> 182 «_nd 
I®d o* t*® Irdia n Penal Cod® v ould ro 
<iT_e ir v*ew o' sub-'ccticn (o) cf Se® 
t »— < 4" Q -A c* t^e Criminal P-o-edu-® 
Cod® Ir support the*eo' he nvi*ed a 


reference to the decision in the case of 
Shabir Hussain Bholu v State of Maha 
rashtra AIR 1963 SC 816 and that the 
mjjtte- w ould then require to be consider 
ed only in relation to the offence under 
Section 211 of the Indian Penal Code 
Apart from authority it appears dear 
from Section 479 A and sub-section (6) 
thereof that no proceedings can be taken 
urder Section 476 against a person for 
giving o~ fabricating false evidence if 
in respect of such a p°non proceedings 
can be taken under Section 479 A of th® 
Code Section 29o of the Indian Penal 
Cod® relates to a person giving or fab l 
eating fake evidence intending th®reby 
to cause or kno vjjig it to be likel* that 
he will thereb* cause an* person to be 
convicted of an offence Thus in 
respect of an offence falling under Sec 
tion 19 j of the Indian Penal Code no 
Proceeding can 6e tafen under Sec. 4 "if 
snye the learned Sessions Judge has 
declined to tal e an* action under Sec 
tion 479 A of the Criminal Procedure 
C&d® The C2S® referred to bv Mr D®sai 
la*« do Am that bearing in mind the ron 
obstante clause at the commencement ol 
Section 4'9 A and the provisions of sub- 
c ettion (6) it would follow that only the 
provisions of sub-section (1) of Sec 
tio n 4"9 A must be resorted to by the 
Court for the purpose of making a com- 
plaint against a person for intentionally 
giving fake evidence or for intentionally 
fabricating false evidence at an* stage 
of the proceeding before it Besides it 
has been observed that the provisions of 
Section 4"6 to Section 479 are to allv 
excluded where an offence is of the hnd 
'Pecified in Section 479-A of the Criminal 
Procedure Code It is therefore ckar 
that the application under Section 4"6 
for taking an* proceeding against the 
respondents m regard to an oTen^e fall 
mg under Section 19a of the Indian Penal 
Ct>de carrot be availed of The sarT® yew 
has been repeated b* the Supreme Court 
m a subsequent decision in the case of 
B^bu LaJ v State of Uttar Pradesh. AIP 
1°54 SC 72a excep* m respect of an 
o^ence falling urd®r Section 471 of th** 
Indian Penal Code 

5 As to the o*h®r offeree unde- S®'~ 
bt; n 1C2 of the Indian Penal Code it 
* paid b® r®ces-ar* to refer to Sec. V*6 
Sec*ion 19o o f the Criminal Proce- 
dure Code Section 476 of the Criminal 
Phocedu-e Code provides — 

4<6 (I) V7b®n an* Civil Revenue o r 
Cmrunal Cour* is whe*he- on application 
n* 2 de to j* in this behalf or o*hemise of 
oiumon that i* is expedient in *h» i"te- 
re s*s of justice that an inqui-v 'ho aid be 
Pk.de into any oPence re'erred to m Sec- 
tion Fa 'ub- section (l) clause (b) cr 
clause f®) vh.ch app®a-s to have bee® 
committed in o- in relation to a proceed- 
mg in that Court, such Court nay z'^ T 
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such preliminary inquiry, if any. as it 
thinks necessary, record a finding to that 
effect and make a complaint thereof m 
writing signed by the presiding officer 

of that Court ” 

In other words, the action contemplated 
under Section 476(1) of the Criminal Pro- 
cedure Code is m relation to offences 
referred to m Section 195, sub-section (1), 
clause (b) or clause (c) If we then turn 
to Section 195 of the Criminal Procedure 
Code, it appears that, as provided in sub- 
section (1), clause (a), no Court shall take 
cognizance of any offence punishable 
under Sections 172 to 188 of the Indian 
Penal Code, except on the complaint in 
writing of the public servant concerned 
or of some other public servant to whom 
he is subordinate. Then come clauses (b) 
and (c) which have been referred to in 
Section 476 of the Criminal Procedure 
Code Section 476 does not refer to an 
offence contemplated in Section 195(1) (a) 
of the Code and it follows therefrom that 
the offences such as under Sections 172 
to 188 of the Indian Penal Code are ex- 
cluded from any such inquiry to be made 
under Section 476 of the Code No appli- 
cation can, therefore, lie under S 476(1) 
of the Criminal Procedure Code for tak- 
ing any action in regard to any offence 
falling under Section 182 of the Indian 
Penal Code 

6. That leaves the offence under Sec- 
tion 211 of Indian Penal Code said to 
have been committed by respondent 
No 1, inasmuch as he caused any criminal 
proceeding being instituted with intent 
to cause iniury to the applicants, or about 
having falsely charged them, for having 
committed an offence of robbery, bv 
lodging a first information report Ex 17 
before the Police Patel, and m that res- 
pondents Nos 2 and 3 are said to have 
abetted the commission thereof and that 
way liable under Section 211 read with 
Section 114 of the Indian Penal Code 
There is obviously no bar in law to pro- 
ceed against them Before sanctioning any 
such prosecution by any Court under 
Section 476 of the Criminal Procedure 
Code, two conditions are essential to be 
established The first is that the Court 
should be satisfied that there is a reason- 
able probability of establishing the charge 
sought to be levelled against these per- 
sons and secondly, that it should be of 
the opinion that it is expedient m the 
interests of mstice to grant any such 
sanction In this respect. Mr Desai invit- 
ed a reference to certain observations 
made m the case of Jadu Nandan Singh 
v. Emperor, ILR 37 Cal. 250 They run 
thus — 

'"The principle which should guide 
Courts in taking action under Sec 195 or 
476 is now well settled. No sanction 
should be granted unless there is a 
reasonable probability of conviction It 


would be an abuse of the powers vested 
in a Court of Justice if sanction were 
given or upheld on the principle that, 
though the conviction of the party com- 
plained against is a mere possibility, 
it is desirable that the matter should be 
thrashed out, so that it may be decided 
whether or not an offence has been com- 
mitted No doubt the authority which is 
called upon to grant a sanction under 
Section 195, or to take action under Sec- 
tion 476, need not, and should not, decide 
the question of guilt or innocence of the 
party against whom proceedings are lo 
be instituted, but great care and caution 
are required before the Criminal law is 
set m motion, and there must be reason- 
able foundation for the charge m respect 
of which prosecution is sanctioned or 
directed ” 

In other words, not only it should feel 
that an offence has been committed, but 
that there exists a reasonable, probability 
and not a mere possibility of his convic- 
tion While considering the question of 
expediency of interests of iustice, the 
Court should always see that it does not 
become a handle m the hands of the 
parties who move in the matter out of 
spite or grudge that they bear against 
the other persons With these principles 
we have to consider in the first place as 
to whether there is a reasonable probabi- 
lity of having the respondents convicted 
in respect of the offence for which they 
are sought to be made liable, and second- 
ly. as to whether interests of iustice 
require the action to be taken against all 
or any of them. 

Appeal dismissed 


1970 CRI. L. J. 427 (Yol. 76, C. N. 97) 
(MADHYA PRADESH HIGH COURT) 
P K TARE AND H R KRISHNAN, JJ. 

State of Madhya Pradesh, Appellant 
v. Ambalal Premchand, Respondent 

Criminal Apoeal No 291 of 1964, Dj- 
6-9-1965, against Judgment of Addl S. J . 
Jhabua, D /- 21-4-1964 

(A) Criminal P. C. (1898), Ss 423. 439 
and. 190(1) (a) — Prevention of Food 
Adulteration Act (1954), Ss. 7(1) anti 16(1) 
— Conviction under S. 7(1) read with 
S. 16(1) — Appeal — Appeal allowed and 
case remanded — Appeal by State against 
appellate order — Held, as a matter of 
form proceeding was appeal and not 
proceeding in revision, though in sub- 
stance it made no difference whatever 
view was taken of the matter — Appeal 
by State was competent. (Paras 7 and 10) 

(B) Criminal P. C. (1898), S<=. 221(7) 
and 537(b) — Though particulars requir - 
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cd by S 221(7) hate not been mentioned 
m the charge they were explicitly put to 
accused who in. his turn admitted their 
correctness and defect in the charge was 
cured by S 537(b) (Para 11) 

Bah antsingh Govt Advocate for Ap- 
pellant L. S Shukla for Crown. 

KRISIINAN J — This is an appeal 
under Section 417(1) Criminal Procedure 
Code by State of Madhya Pradesh from 
the appellate order of the Additional 
Sessions Judge Jhabua (in Criminal Ap- 
peal No 29 of 1964) setting aside the 
conviction of the respondent under Sec- 
tion 7(1) read noth Section 16(1) of the 
Prevention of Food Adulteration Act 
1954 and the sentence (in view of a pre- 
vious conviction) of rigorous imprison- 
ment for one Year and a fine of Rs 2000/- 
with further rigorous imprisonment in 
default of six months recorded by the 
First Class Magistrate of Thandla in 
Criminal Case No 519 of 1963 Actually 
the Sessions Court has after thus setting 
aside the conviction and sentence re- 
manded the case for a retrial in accord- 
ance with certain directions set out in its 
judgment 

2 The allegations that the respondent 
was offering to sell milk had actually 
sold a sample to the Food Inspector and 
that the sample sent for analysis in the 
prescribed manner was found to be below 
standard and to be adulterated with 
water were all admitted by the respon- 
dent who stated in his examination under 
Section 342 Criminal Procedure Code 
•Yes I did add water to the milk 
which 1 was selling to my customers and 
a portion of which I sold to the Food 
Inspector I plead guilty but I am a Door 
cultivator 


Similarly the factum of earlier conviction 
on 4-2-1963 for a similar offence v as 
proved by the exhibition of a copy of that 
judgment and a confronting of the accus- 
ed which also he admitted — 

^Ves On that occasion (on 4-2-1963 
In Case No 39 of 1963) I was convicted 
for the same offence and sentenced to a 
fine of Ps 20/- This is mv second 
offence 

3 However in this appeal a numner 
of points (all unrelated to merits) have been 
urged on behalf of the respondent why 
this Court should not interfere in appeal 
and should let the orde- of the Sessions 
Court take effect The more important 
of these grourds are firstly that in view 
of the acquittal by the — Sessions Court 
being incomplete or c-cms vernal no ap- 
peal under Section 417 Cr p c Is com- 
petent, and the appropriate course of the 
aggrieved pnrtv is an application in revi- 
sion. secondly that as the crosecuhon 
under the Prevention of Food Adultera- 
tion Act, is one undpr Section 1«0 (l) (a) 
and not u^der Section l^O (i) (b) Cr f 
C the Government is not competent to 


file an appeal under Section 417 (1) Cr 
p C the local authority or the Food^In- 
spector may seek special leave under "Sec- 
tion 417(3) Cr P C The argument In 
other words is that these two sub-sections 
are mutually exclusive Thirdly that 
apart from other errors it is urged Ire 
trial Court had contravened the prow 
sions of Sections 221 (7) 255 A and 256 
Cr P C As these do not seem to have 
been fully examined by any of the High 
Courts it would be convenient to deal 
with them at some length 

4 The facts themselves are simple 
The respondent is a milk vendor witn a 
set of regular customers among whom he 
was distributing milk on the morning or 
28-6-1963 within the municipality of 
Maghnagar The Food Inspector stopped 
him and too) a sample There was no 
indication on the container as to the kina 
of milk he was selling and naturally the 
standard applied was that laid down for 
buffalo-milk This incidentally is in 
accordance with one of the statutory rules 
which prevents the seller of milk plead- 
ing without an express indication on me 
container itself that it was milk from a 
cow or a goat and not from a buffalo 
It was sent lor anal\sis and turned out to 
be adulterated The analyst has In nts 
report calculated from the shortage that 
about 7 5 per cent of water had b"en 
superadded Our calculation from his 
own data would give a higher percentage 
of the superadded water but that is im- 
material because even on the most chan- 
table view the milk had been adulterated 

5 In this Court a suggestion was made 
that the addition of preservatives which 
is usually formalin, had not been esta- 
blished and it w'as possible that dunng 
the few days between the same ta<mg 
and the analysis the milk might h a '' < * 
got decomposed Actually the Panch- 
nama which was exhibited mentions the 
addition of 16 drops of formalin and the 
Food Inspector who v as offered for cross- 
examination was not asked an> tiling 
about it In fact from the line the respon- 
dent w as taken and in view of the expr** 4 
admission this question did not an«e 
will have to assume that the milk tnat 
was offered for sale and was actually sola 
to the Food Inspector was below stan^rd 
Similarly the previous convictions was 
put to the accused proved by documentary 
evidence and admitted by him. 

6 Still the Sessions Court allowed his 
appeal because the Magistrate before 
whom the accused pleaded guilty d A not 
straight ay convict him but call*® 
upon him to enter into defence and when 
he said he had no defence then conv’C'^d 
him. It is a confusing argument bUk (he 
idea seems to be that having called 

him to enter into defence the Mad rs e 
should have considered it and not ir^rU? 
the plea of guilty though it is not clt ar 
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-what exactly he was to consider, because 
there was no defence evidence A second 
error which according to the Sessions 
Court was fatal to the conviction was 
that a separate charge was not framed m 
regard to the previous conviction though 
it was expressly put to the accused and 
admitted by him This according to the 
Sessions Court is a contravention of the 
"mandatory” provisions in Section 221(7) 
Similarly he feels that there was a breach 
of requirement of Section 255-A, in that 
the Magistrate had not recorded a convic- 
tion under the current charge before pro- 
ceeding to prove the previous conviction. 
He has also indicated that there was a 
breach under Section 256, Cr P C What 
exactly it was, is not clear, but apparent- 
ly the Sessions Court’s idea is that having 
ealled upon the accused to enter into 
defence, he should have placed the pro- 
secution witnesses once again before the 
accused even though he did not want 
them, so that he could cross-examine 
■them after the charge. For these reasons, 
in spite of the express admission of the 
adulteration as well as of the previous 
conviction, the Sessions Court set aside 
the conviction and remanded the case 
for a retrial 

7. Ground No 1. — Actually it makes 
little practical difference in the instant 
case whether the present proceedings are 
treated as an appeal from an order of 
acquittal or as an application in revision 
directed against the legality or the pro- 
priety of the order of the Sessions Court. 
In the instant case, the result would be 
the same whether we set aside the iudg- 
ment of acquittal and restore the convic- 
tion and the sentence recorded by the 
Magistrate, or whether we set aside the 
order of the Sessions Court on the ground 
of illegality, when that order is washed 
out, the judgment of conviction and the 
sentence awarded by the Magistrate 
would automatically be revived 

Still it is urged that the Sessions Court 
, has acquitted the respondent but has 
only directed a retrial. An acquittal pro- 
perly so called -would attract Section 403, 
Cr P. C„ and be a bar to retrial Arguing 
backwards, it is urged that we have an 
order of remand which makes no acquit- 
tal for purposes of Section 417, Cr. P. C. 
It is difficult to agree, because the very- 
process of setting aside the ludgment of 
the Magistrate_ amounts to an acquittal 
though there is the further condition 
, about retrial Such an acquittal ipso facto 
attracts Section 417, Cr P.C Thus we 
would hold as a matter of form that this 
is an appeal and not a proceeding in revi- 
sion, though in substance it makes no 
, difference whatever view we take of the 
matter. 

8. Ground No 2' — If this is a revi- 
sion, it would be unnecessary to demar- 
•cate the fields covered respectively by 


sub-sections (1) and (3) of Section 417, 
Cr. P C. This is because the revisional 
power is ultimately exercised by the 
High Court in its own discretion what- 
ever the manner m which the illegality 
or impropriety is brought to its notice 
But assuming this is an appeal, then cer- 
tainly the question arises whether in a 
complaint case, such as the present one, 
a State Government can file an appeal 
It is urged on behalf of the Government 
that sub-section (1) speaks of "an original 
or appellate order of acquittal passed in 
any case by any Court other than a High 
Court ” The words "in any case” are 
comprehensive and include all the three 
types of cases mentioned in Section 190, 
Cr. P. C. Certainly there is one excep- 
tion; but that is not of all complaint 
cases, but only of cases that come under 
sub-section (5) of Section 417, Cr. P C. 

Sub-section (5) — "If, in any case, the 
application, under sub-section (3) for the 
grant of special leave to appeal from an 
order of acquittal is refused, no appeal 
from that order of acquittal shall lie 
under sub-section (1) ” 

In other words, it is not every case that 
might come under sub-section (3) that is 
excluded, but only such of them as come 
under it and in which the special leave 
having been sought, has been refused by 
the High Court 

9. As against it, it is urged on behalf 
of the respondent that our Criminal Pro- 
cedure Code provides for two patterns of 
criminal trial The one started by police 
challan is tried in a manner materially 
different from that started on a private 
complaint Till 1955, appeal from acquit- 
tal in a case started on complaint was not 
specially provided for. But it was open 
to the aggrieved complainant, whether 
he was an individual or a local authority, 
to persuade the Government to direct the 
Public Prosecutor to present an appeal; 
but if the Government refused to do so, 
the complainant was helpless. In the 
amendment of 1956, a complainant is 
afforded an opportunity of approaching 
the High Court direct The respondent’s 
position is that the scheme of the Code is 
such that this new right automatically 
bars the invoking of the powers of the 
State Government to direct the Public 
Prosecutor to present an appeal from an 
acquittal in a complaint case 

10. While considering this question, 
which may be of great Importance in a 
large number of cases, we have _ to be 
guided by the provisions of Section 417, 
Cr P. C treating it a complete Code on 
this subiect, rather than speculate upon 
what may be a symmetrical pattern 
Simply because the procedures for com- 
plaint cases and police report cases are 
different in certain particulars, there is 
no reason why appeals against acquittal 
in the two types should be compart- 
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mentalised in a water-tight manner As 
long as there is no confusion we can 
have an option to the complainant whe- 
ther to move the State Government in 
the manner m which he would have had 
to do before 1956 or to avail of the new 
remedv afforded by sub-section (3) For 
this we have to be guided by the wording 
of the three sub-sections already referred 
to 

It is obvious that the complainant can 
after 19a6 seek leave in the High Court 
of presenting an appeal to it The real 
question is whether this right has restrict- 
ed the competency of the State Govern- 
ment to direct the Public Prosecutor to 
present an appeal from an order of ac- 
quittal m any case As the section now 
stands it is difficult to resist the infer- 
ence that it does not because anv case 
includes one instituted on a complaint 
It would thus be open to the complainant 
to choose one of the two courses open to 
him However once he has sought leave 
and it has been refused the Public Prose- 
cutor cannot present the appeal at the 
instance of the State Government There 
is nothing complicated about it because 
the High Court having examined the 
merits of the acquittal in one connection 
should not be again troubled with the 
same problem bv another agenev Thus 
unless the complainant has sought special 
leave and it has been refused it is open 
to the Public Prosecutor on the direction 
of the State Government to present the 
appeal from an acquittal even in a case 
instituted on a complaint Certainly 
when the complainant has obtained leave 
there would be no occasion for the State 
Government to direct the Public Prose- 
cutor but even if there is the High 
Court will take note of the fact that the 
special leave has already been granted 
and declined to admit the appeal pre- 
sented by the Public Prosecutor await 
that by the complainant himself 

11 Other grounds — All of these 
relate to matters of procedure as are 
covered bv irregularity provisions m 
Section 537 Criminal Procedure Code 
For example the appellate Court finds 
that there has been a breach of the 
requirement of Section 221(7) Cri P C 
Under that section it is necessary for the 
Court to state in the charge at any lime 
before the sentence is passed the facts 
date and place of the previous conviction 
Certainly in the instant case this has 
not been done but we do not agree with 
the result derived bv the appellate Court 
from this omission After recording the 
statement of the accused in regard to the 
fact of the charge the trial Court pro- 
ceeded — 

Question — In Case T»o 30 of 1961 \oj 
were convicted on 4 2-1963 under 
charges of the same nature as the pre- 
sent one and senterced to a fine of 
Rs 30/-’ 


Answer — Yes On that occasion also I 

was convicted for the offence of adding 

water to milk and sentenced to a fine 

This is my second offence 
Question — Have you any thing else to 

say 7 

Answer — I am a poor cultivator 
In this manner though the particulars! 
required by Section 221(7) Cr P C 
have not been mentioned m the charge 
they were explicitly put to the accu'ed 
who in his turn admitted their correct 
ness If this a defect in the charge itl 
is one cured by Section 537(b) 

Any error omission or irregularity in 
the charge which has not occasioned a 
failure of lustice ' 

Whether it is mentioned m the charge 
itself or is separately put to the accused 
the point is that he should be confronted 
and he should be in a position if he can, 
to show that he had not been really con 
victed or the conviction was for another 
offence or the punishment different In 
the instant case this has been done clear- 
ly enough and there has been no mis 
carnage of lustice It is difficult to see 
how this omission can at all (ustify the 
setting aside of the conviction 

12 The learned appellate Court has 
referred to Section 255-A Cr P C also 
That section does not come into operation 
because the accused has admitted the- 
previous conviction but any way the 
best evidence m that regard viz a ceih 
fied copy of the previous judgment has 
been filed It is of course not the case 
of the respondent that the judgment 
related to somebody else 

13 The discussion in the judgment of 
the Additional Sessions Judge regarding 
Sections 255 and 25G Cr P C is obscure 
What he apparently means is that having 
made up his mind to call upon the accus- 
ed to enter into his defence the trial 
Magistrate should not have convicted on 
a plea of guilty In this Court it has been 
argued on behalf of the respondent that 
having the plea of guilty before him the 
Magistrate should not have asked the 
accused if he wanted to adduce defence 
evidence Section 2o5(b) Cr P C em- 
powers the Magistrate in the event of the 
plea of guilty at his discretion to convict 
the accused straightway but if be is to 
minded then the Magistrate can still call 
upon the accused if he has got anvthirg 
further m defence This would enable the 
latter to bring out points in his favour 
as might mitigate the sentence What 
actually happened in this case was that 
the accused had nothing to put up by way 
of defence except posably the excuse th3t 
he v as a poor cultivator So that even 
when the Magistrate was minded to give 
an opportunity to the accused to defend 
himself m spite of his plea of guff* > be 
had nothing else before him 

14 Ir\ this Court ft is pointed out that 
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the prosecution witnesses were not called 
a second time for cross-examination after 
charge In case of this kind, the oral 
evidence is very simple There will always 
be the Food Inspector who gives oral 
evidence, and in addition, proves his 
report. Then there is a report of the 
Public Analyst which goes m without his 
examination unless for special reasons 
the Court summons him Sometimes one 
of the Panchas or local witnesses to the 
taking of the sample is also examined, 
but where the manner of the sample tak- 
ing is not in controversy, the Panch is 
not called In the instant case, for 
example, the Food Inspector was called 
and, after examination m chief, was 
offered for cross-examination before 
charge which was declined The analyst’s 
report was exhibited and a charge fram- 
ed It was conceivable that in the event 
of the accused person challenging the fact 
or the regularity of the sample-taking, 
the Panch would have been called Simi- 
larly in the event of his wanting the 
analyst to be called, he might have been 
summoned as well. Actually, the accused 
admitted all these things and there was 
no occasion to call any more witnesses 
Nor did the accused want the Food Ins- 
pector himself for further cross-examina- 
tion It is suggested that he was unrepre- 
sented by a lawyer, but we fail to see 
what difference this could make. Actually 
his statement under Section 342, Cr P C , 
shows that there could possibly be no 
occasion for his asking for further cross- 
examination for defence witnesses 

15. In these circumstances we are 
quite unable to accept the reasons given 
by the Sessions Court for setting aside 
the conviction and sentence in spite of 
the respondent’s clear admissions It is 
likely that he had hoped, by making a 
clean breast of the whole thing, to earn 
the sympathy of the Court and get away 
with a light sentence: but such sympathy, 
if shown at all, would have been quite 
misplaced Actually, this being the second 
offence, the Court itself had no choice, m 
view of Section 16(1) (a) (li) of the Pre- 
vention of Food Adulteration- Act, under 
which the minimum sentence for the 
second offence is rigorous imprisonment 
for one year and a fine of Rs 2000/- 
except where there are special and ade- 
quate reasons to the contrary, which are 
not available in the instant case. 

_ 16. The result of the foregoing discus- 
sion is that the (State) appeal is allowed, 
the judgment of the Sessions Court is set 
aside and that of the trial Magistrate is 
revived The respondent shall surrender 
his bail and shall be remanded to serve 
the unexpired portion of the rigorous 
imprisonment and pay the fine of 
Rs 2000/- (Rupees two thousand) or 
suffer further rigorous imprisonment for 
six months in default 


1970 CHI. L. J. 431 (¥ol. 76, C. H. 98) 
(MADRAS HIGH COURT) 

K N. MUDALIYAR, J 

M. Kuppuswami Chettiar, Petitioner v. 
State, Respondent 

Criminal Revn Case No 600 of 1967 
(Cn Revn Petn No 592 of 1967), D /- 5- 
3-1969, against mdgment of the Court of 
Session, North Areot Dn. at Vellore, D/- 
22-4-1967. 

Penal Code (1860), S. 53 — Convictions 
and sentences under Ss. 467, 471, 477-A 
and 409 of Code — Revision — Held, ends 
of justice would be met by reducing sen- 
tence of imprisonment to period already 
undergone by accused because (1) he was 
first offender (2) was likely to be weeded 
out of co-operative institution, wherein 
he was the President, the position which 
was used by him for committing offences 
and (3) was pretty old man of 62 or 63 
years — (Criminal P. C. (1898), Ss. 439 and 
32 — Reduction of sentence). (Para 4) 
Cases Referred: Chronological Paras 

(1941) AIR 1941 Mad 551 (V 28) = 

42 Cn LJ 696, Crown Piosecutor v 

Gopal 3 1 

N T. Vanamamalai. R Shanmugham &. 
V Gopinath, for Petitioner, Calvin Jacob, 
for Public Prosecutor, for State 

ORDER: The substance of the prosecu- 
tion is that the petitioner himself using 
his position as President and Treasurer of 
the society had made false entry m the 
consolidated loan application dated 2-9- 
1961, Ex. P 8. as though a loan for Rs 500 
had been applied for by one Munsif Chin- 
nappa Mudali and m that application 
affixed his left hand thumb impres- 
sion as though it is the thumb 
impression of Munsif Chinnappa Mudah 
and then further m the solvency certifi- 
cate relating thereto namely. Ex P 7, 
he had affixed his own thumb impres- 
sion as though it was the thumb impres- 
sion of Chinnappa Mudali, P W. 1 He 
had also falsely endorsed in his own 
handwriting that those thumb impres- 
sions were the impressions of P W 1 
The petitioner after getting the funds 
from the Co-operative Central Bank 
showed a false disbursement m favour of 
P W 1 by himself falsely affixing the 
left hand thumb impression of P. W 1 in 
Exs A 16 and A 17 which are the loan 
disbursement sheet and a copy thereof 
dated 27-9-1961 In doing so, the peti- 
tioner has dishonestly misappropriated a 
.sum of Rs 500 for which he has falsely 
applied in the name of P W 1, thereby 
the petitioner has committed various of- 
fences punishable under Ss 467, 471, 477-A 
and 409 I. P C 

2. The appellate Sessions Judge exer- 
cised great caution in appre ciating the 

JM/LM/E775/69/AKJ/D ~ 


Appeal allowed 
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evidence of P W s 2 and 4 the Supervisor 
and the Secretary respectively of the said 
Barf and ultimately acted on their evi- 
dence for the learned Judge found cor- 
roboration from the other evidence in the 
case It is true that the learned Sessions 
Judge has given the findings that it is 
very difficult for him putting two and 
two together to swallow the stand taken 
by P W s 2 and 4 The learned Judge fur- 
ther observes that if any weight is to be 
given to their version it either shows 
cross negligence or dereliction of duty on 
their part or some complicity jji the 
fraud itself along with the petitioner or 
with others The learned Judge as ob- 
served earlier has sought to find corro- 
borative evidence in support of the evi- 
dence of P Ws 2 and 4 The learned 
Judge also states that P W 3 also identi- 
fied the handwriting of the petitioner m 
Exs P 7 P 8 P 16 and P 17 as against 
the alleged thumb impressions of P IV 
1 The Seiretary P W 4 would submit 
-that he had signed Ex P 7 P 8 P 16 
and P 17 but he did not witness P W 
1 affixing his thumb impression The 
President asked him to sign and so h° 
signed P W 4 also identified the hand- 
writing of the petitioner as against the 
alleged thumb impressions of P W 1 in 
Exs P 7 P 8 P 16 and P 17 The 
learned Judge while dealing with the 
evidence of P W 13 the finger print ex- 
pert ultimately finds that the ten points 
of tallying given by the finger print ex- 
pert in support are there 1 One could see 
the above are characteristics well known 
to finger print science He finally holds 
that the thumb impressions in question 
should have been made by the petitioner 
and he seeks corroboration from the evi- 
dence of P W 1 and also from P Ws 2, 

3 4 Learned Sesions Judge had no hesi- 
tation in accenting the evidence of P W 3 
who stated that the endorsements around 
these disputed thumb impressions are in 
the handwriting of the petitioner himself 
■On these findings the learned Sessions 
Judge confirmed the convictions and 
•sentences passed under Sections 4G7 471 
477-A and 409 I P C 

3 Mr Vanamamalai urged before me 
"that In view of the probable complici*v 
of P Ws 2 and 4 about which the learn- 
ed Judge has mentioned it is not sate 
to act on the testimony of P Ws 2 and 

4 and the remaining evidence may not 
be sufficient to sustain the conviction. 
Although it is a matter of appreciation of 
evidence purely I would like to deal witn 
the evidence in a bnef summary p w 1 
states that be did not nut thumb impres- 
sion on anv application for loan or an’’’ 
paper 4l vears back Certainly not on 
the disputed documents in Question. 
There was no attack made on the ac- 
ceptabilitv of the evidence of P W 1 So 
larp W 2 Is concerned I have noticed the 


evidence of P W 2 to the following effect* 

* Ex P 7 is the solvency certificate relat- 
ing to P W 1 The petitioner has signed it 
The petitioner has written adjacent to 
the thumb impression 'Munsii Chmnappa 
Mudah m Tamil The petitioner has 
signed Ex P 7 as President Ex P 8 
is consolidated loan application dated 
19-9-1961 The petitioner has signed it 
as President In this application one ol 
the items is alleged to be that of P W 1 
L T I of Munsif Chmnappa Mudah 
I have not seen P W 1 putting his thumb 
impression to any of the documents 
His further evidence is that he did not 
sign Ex P 17 Only the petitioner 
P W 4 and the Panchayatdars have 
signed Exs P 10 and P 17 The scoring 
and writing adjacent to the thumb im- 
pression in Ex P 17 is that of the peti 
tioner 

Mr Vanamamalai argues that the 
witness ought not to be believed in view 
of his testimony in cross-examination to 
the effect that P W 2 did not see the 
petitioner describe the thumb impression 
in Exs P 16 and P 17 and he did not see 
the petitioner writing Exs P 7 and P 8 
and that A-l wntes the minutes book 
I am not able to accept the argument of 
the counsel for the petitioner in view ol 
the further important piece of evidence of 
PW 2 that he knew the handwriting of 
the petitioner PW 4s evidence is that 
he knew the handwriting and signature 
of the President (A-l petitioner) and that 
the petitioner (accused) has described 
the thumb impression as that of Chinna 
ppa Mudali and signed in Exs P 7 P 8 
P 16 and P 17 The criticism of the 
learned counsel for the petitioner is that 
in view of the material in cross-examina- 
tion of P W 4 his evidence ought not 
to be believed The material portion o' 
the evidence of P W 4 is that he did 
not see the petitioner (accused) writing 
the name of P W 1 in Exs P 7 P 8 P 16 
and P 17 He had not seen the docu- 
ments or letters written by him He 
knew his handwriting He cannot com- 
pare handwnting any say whether they 
tally This evidence is not of such suffi- 
cient strength that one is inclined to 
disbelieve the evidence of P W 4 We 
are left with the evidence of P W 3 who 
says that he knew the accused for the 
past 25 years The accused petitioner 
was his neighbour This witness knew 
the signature and handwnting of the 
petitioner In Ex. P 7 the accused ha* 
signed and he has also written the descrip- 
tion of the L. T I In Ex. P 8 the accus 
ed has described the thumb impression. 
In Exs P 16 and P 17 the accused h3S 
written the description of the thumb im- 
pression and signed He cannot identify 
the signatures and handwriting Tn hi* 
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OrJ«a SSQCfCN 13T) 

S 192— S 133 Criminal P C does not exclude 

provisions of transfer contained In S 192— See 
Criminal P C (1898) S 133 Cal 573 (CN 134) 

S 190 A— Accused charged u nder Ss 120 It, 101 

102, 103 of Penal Code IfehO— Sanction obtained 
fn tespect of offences under So lion I20B and 
S lfit I P C but not In respect of offencts under 
S 120 B and Ss 102 and 103 — Conviction for 
offences under Ss I20B and 1011 PC can still be 
maintained Delhi 674C (C V (105) 

— -S 197— Commission of offence by public ser 
vaot— Sanction — Act ol servant must be within 
the range ol his official du'y Pat B42B (C N 155) 
- — S 108— Person aggrieved''— Defamation of a 
spiritual head of certain community— Individual 
person of that communlly is not a person egg is. 
ved— Cogmzaoce of offence taken on a complaint 
by such in d ivldnal Is Illegal Cal 062A (C N 14)2 ) 

Ss 245 4 (v) 262 and 417-Order ol die 

charge, held really one ol acquittal— (Andhra 
Pradesh Motor Vehicles Taxation Rules H 17) 
Andh Pra 038B (C N 160) 
— S 202— Order ol discharge held really one 
of acquittal— See Criminal P G. (1878) S 245 

Andh Pra 0510 ICN ICO) 

S 342-Obfeet— Uie of extra Judicial conies. 

sion for convicting accused — Question giving 
opportunity to explain must be ailed 

All 017 {CN 14") 
— — Ss 342 307 — Murder case— Court can act 
upon prosecution evidence or confession of 
accused or boih— Statement made under S 342 
partly Inculpatory and partly exculpatory"" 
Qjorf however, cannot act upon such stateweO) 
Bom 621 A (CN 14?) 

— S 307— See also Evidence Act (1872), S * 

S 307 -Evidence Act (1872) S 3-S 

seemed persons— Three accused given be** 8 * OI 
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Criminal p. c. (contd.) 

doubt by reason of their names being not men- 
tioned in F. I. R. — That cannot lead to conclusion 
that other accused persons named in F. I. R which 
furnished valuable corroboration to evidence of 
complainant and the witness should also be 
acquitted Andh Pia 680B (C N 161) 

S. 367 — Murder case — Court can act upon 

prosecution evidence or confession of accused or 
both— Statement made under S. 342 partly incul- 
patory and partly exculpatory— Court, however, 
cannot act upon such statement— See Criminal 
P. C. (18981, S. 342 Bom 621A (C N 148) 

S. 367 — Retracted confession of accused — 

Extent of corroboration required — Case of an 
accomplice is different— Variation between con- 
fessioDal statement and evidence in case— Varia- 
tion held not material — See Criminal P C. (1898), 
S. 104 Orissa 580B (C N 137) 

S 367— Appreciation of evidence— Murder- 

Child witness, the only eye witness— Victim of 
tutoring— Two different versions, one before com- 
mitting Court and another before Sessions Judge — 
No corroborating evidence to connect accused 
with murder— No reliance can be placed on such 
evidenee — Conviction cannot stand— Court of 
fact can examine both versions— But when two 
conflicting versions are given and on evidence 
witness stands as condemned liar Court needs 
corroboration in support of statement on which 
conviction is to be sustained — See Evidence Act 
(1872), S. 3 Orissa 037 (C N 152) 

S. 417— Order of dischasge held, really one 

of acquittal — See Criminal P. C. (1898), S. 245 

Andh Pra 6596 (C N 160) 

S. 423 — Appreciation of evidence — Murder 

case — Powers of appellate Court — Appellants 
found guilty having shared common intention 
with other acquitted accused persons— Acquittal 
of these accused held bad — There was nothing to 
prevent appellate Court from expressing this 
view ' " ' ‘ Bom 021E (C N 148) 

S. 423— Judgment affirming conviction —No 

finding regarding necessary ingredient constituting 
offence — Order is vitiated Pat 583A (C N 138) 

S. 423— Appreciation of evidence by trial 

Court— Interference by appellate Court — Evidence 
Act (1872), S. 3 Raj 653B (C N 159) 

S. 439— Power under S. 94 when can he exer- 
cised— Nature of satisfaction required— Enquiry 
going on — Stage for entering upon defence not 
come — Court cannot be compelled to call for 
production of documents — See Criminal P. C. 
(1898), S 94 Andh Pra 818B (C N 147) 

S. 439 (1) and (4)— Accused charged under 

Section 307, 1. P C but convicted under Section 
320— No -appeal against acquittal under Section 
307 — High Court in revision cannot convert 
acquittal into a conviction but may enhance 
sentence in respect of offence under Section 326— 
Having regard to all circumstances of case and 
nature of injury inflicted by accused sentence of 
18 months enhanced to five years 

Ker 688B (C N 167) 

Ss. 439, 112 and 107 — Revision of orders in 

proceedings under Ch. 8— Initial order drawing 
up proceeding under S. 107 and calling on 
other side to ?show cause— Specification requi. 
red under law not mentioned in order— Revision 
against order is not premature and it can be enter- 
tained — Cri. Rev. No. 351 of 1954, D /- 18-11- 
1954 (Pat), Not followed Pat 586B (C N 139) 

Ss. 439, 112 and 107— Revision of orders in 

proceedings under Ch. 8— Order asking party to 
show cause why he should not execute bond for 
keeping peace for one year— Order Dot directing 


CRIMINAL P. C. (contd ) 

that the period of one year should commence 
from any particular date date— Fact that the 
period of one year from date of passing the order 
had already elapsed by the time revision is heard 
does not mean that the order has to bs set aside. 
AIR 1949 All 21. Disssnted from 

Pat 586C (C N 139) 

• Ss 439 (1) and 32— Principles of punishment 

Duty of Court— Enhancement of sentence— Penal 
Code (I860), S. 53 Goa 577B (C N 136) 

S. 488— Scheme and object— Section serves a 

social purpose and enables discarded wives and 
helpless deserted children to secure urgent relief 
of maintenance through Magistrate’s Court — 
Proceedings are relatively summary and cannot 
be equated to civil suit for maintenance — Orders 
passed being tentative are subject to Baal determi- 
nation of rights of parties by Civil Court and are 
also liable to be varied with change of circum- 
stances Delhi 07OA(CN 104) 

— -S. 488 — Right of minor child to mainten- 
ance — Neglect or refusal to maintain — Can 
be inferred from conduct — Fact that child 
is in mother’s custody and that mother cannot 
live with her husband are not material so far as 
right of child is concerned Delhi 670B (C N 104) 

S. 488 (1)— Amount of maintenance— Has to 

be fixed after taking into consideration ail cir- 
cumstances of case Delhi 07OC (C N 104) 

— S. 488 (6), Proviso -Applicability — Husband 
served with notice of petition under S. 488— 
Husband filing written statement but later not 
appearing— Ex parte order made— Proviso not 
applicable— His petition for setting aside order 
rejected— Rejection correct Cal 034 (C N ISO) 

DEFENCE OF INDIA (AMENDMENT) RULES 

(1965) 

See Defence of India Rules (1962), R- 132A 

S C 707 A (C N 170) 

DEFENCE OF INDIA RULES (1962) 

R. 120-1 (v) (b)— See Defence of India Rules 

(1902), R. 120-P (2) (iv) Delhi 635A (C N 151) 
R. 120-P (2) (iv) (as amended in 1963) — Ex- 
pression 'custody of police’ — Meaning of— Confes- 
sion made to Excise Officer in presence of Police 
Officer is inadmissible— Conviction solely on basis 
of such confession is illegal— See Evidence Act 
(1872), S. 20 Delhi 035B (C N 151) 

R. 120 P (2)(iv)[(as amended in 1903), R. 120-1 

(v) (b) — Mere possession of gold in excess of per- 
missible limit is not offence — It js acquisition in 
excess of such limit which constitutes offence 

Delhi 635A (C N 151) 

R. 132A (since repealed by Defence of India 

(Amendment) Rules, 1985) — Prosecution for 
offence under Rule cannot be launched subsequent 
to its repeal as there is no saving provision under 
the Defence of India (Amendment) Rules (1905) 

S C 707 A (C N 170) 
— — Rr. 132-A (2) and 132. A (4) — Violation of 
R. 132 A (2)— Prosecution launched on 17-3-1968 
after Rule 132-A (2) was omitted by Defence of 
India Amendment Rules. 1965 — Prosecution is 
illegal. 1969 Mad L W (Cr) 98, Reversed 

S C 5S8C(CN 140) 

ESSENTIAL COMMODITIES ACT (10 o! 1955) 

Ss. 3, 7, 5 — Iron and Steel (Control) Order 

(1956), Para. 14 (2)— Order under S. 3 — Contraven- 
tion of direction contained in notification issued 
under para. 14 (2) of Order — It is not contraven- 
tion of provisions of Order and so not punishable 
under S. 7 Cal 571 (C N 133) 
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ESSENTIAL COMMODITIES ACT (conid l 
— S 5 — Iron and Steel (Control) Order 1956 
under S 3 -Contravention of direction contained 
fn notification Issu d under para 14 (2) of Order 
—It is not contravention of provisions of Order 
and so not punishable under section 7 — See Essen 
tlal Commodities Act (1935) S 3 

Cal 571 (C N 133) 

g 7— U P Food Crains Dealers Licensing 

Order (1064), CIs 3 and 5 — Mens rea — On facts 
held that applicants were under bona Bde belief 
that they could deal in food grains and hence they 
could not be charged under S 7 for contravention 
of 1964 Order All 615 (C N 145) 

S 7 — Iron and Steel (Control) Order 1959 

under S 3— Contravention o! direction contained 
in notification issued under Para 14 (2) of Order 
—It Is not contravention of provisions of Order 
and so not punishable under Section 7 — See 
Essential Commodities Act (1055) S 3 

Cal 571 (C N 133) 

EVIDENCE ACT (1 of 1872) 

Ss 3 21— Contessional statement of accused 

believed and forming main evidence against ac- 
cused— Pest of evidence not sufficient in itself to 
convict accused treated ss corroborating confes 
lion — This is the correct estimate of probative 
force of other evidence All 603A (C N 143) 

__S 3— Circumstantial evidence— Appreciation 
All 60311 (C N 143) 

S 3— Murder case — One prosecution witness 

servant of accused at time of Incident and at time 
of giving evidence fn Session* Court— Relationship 
between witness and accused (his employer) not 
strained — Witness held to be an Independent 
and disinterested witness Bom 621B (C N 148) 
— S 3 — Merder case — Three prosecution wit 
Desses relations of deceased — Witnesses present 
near scene of offence and in ■ position to see 
assailants — Besides them there was one disinte- 
rested and independent witness — Evidence of 
these witnesses held to be natural piece of evi 
dence and accepted— Fact that individual act was 
not described could not be considered to be 
infirmity Bom 621C (C N 148) 

S 3— Appreciation of evidence — Non exami- 
nation of some pros cutlon witnesses — See Evl 
dence Act Act (1872) S 14 Ulus (g) 

Bom eeoMCNiei) 

S 3— Seven accused persons — Three accused 

given benefit ol doubt by reason of their name* 
being not mentioned In F I R — Other accused 
also need not be acquitted on that ground— See 
Criminal P C. (1838) S 367 

Bom 6^00 (C N 161) 
_Ss 3 and 118-Criminal P C. (1833) S 367— 
Appreciation oi evidence— Murder— Child witness 
the only eye-witness— Victim of tatortng — Two 
different versions one before committing Conit 
and another before Se*s!ons Judge— No corroborat 
leg evidence to connect accused with murder - 
No reliance can be placed on such evidence— 
Conviction cannot stand— Court of fact can exa- 
mine both versions — But when two confficting 
versions are given and on evidence witness stands 
as condemned liar Court needs corroboration In 
support of statement on which conviction Is to be 
sustained— Penal Code (18^0) S 30s 

Orissa 637 (C ff 152) 

S 3 — Appre'da’ion of evidence— Fact that a 

witness his a close interest in complainant s party 


E\ {DENCE ACT (cmld } 

been proved to exist between him and Ibe accused 

as would induce him to give false evidence 

Raj 653 A (CN 159) 

S 3— Appreciation of evidence by trial Court 

—Interference by appellate Court — See Criminal 
P C (1808) S 423 Raj 653B (C N 159) 

S 8 Ulus (i)— Accused absconding from village 

after commission o! offence —Fact of absconding 
is an inciimi eating circumstance and is relevant 
Orissa 580A (C N 137) 
— S 24 — Confessional statement of accused, 
believed and forming main evidence against ao 
cused — Rest of evidence not sufficient in itsell to 
convict accused treated as corroborating confes 
sion — This is the correct estimate of probative 
force of other evidence— See Evidence Act (1872) 
S 3 All e03A (G N 143) 

— S 24 — Retracted confession of accused — 
Extent of corrokeration required — Case of an 
accomplice is different — Variation between con 
fessional statement and evidence in case— Variaiion 
held not material — See Criminal P C (1898) 
S 164 Orissa 580B (C N 137) 

S 25— Criminal P C (1898) S 164 — impro 

prlety of recording confession In jail pointed out 
—The Courts can however hold that the confes. 
lion is voluntary If alter properly appreciating the 
importance and significance of the circumstances, 
they find that there are other facts and efreumst 
ances which completely assure It* voluntariness 
All 603C (C N 143) 
— S 25— Expression custody of police —Meaning 
of — Confession made to Excise Officer in presence 
of Police Officer is inadmissible — Conviction 
solely on basis of such confrssfon Js illegal — See 
Evidence Act (1872) S 26 

Delhi 635B(C MSI) 
— S 26— Accused in police custody for 10 days 
before being sent to Jail custody — Confession in 
fail — Prolonged detention In police custody 
unless satisfactorily explained, is a circumstance 
strongly mitigating agalnat voluntariness of con 
fesslon — Prolong d detention held satisfactorily 
explain d and the confession held was voluntary 
All 6G3B(C N 14 J) 
•— Ss 26 23 — Expression ' Custody of Police” 
—Meaning of— Confession made to Excise Officer 
In presence of Police Officer is inadmissible — 
Conviction solely on basis of such confession is 
illegal Delhi 635B(CN 151) 

S 27— Statement leading to discovery— Scope 
of iolormation cannot be extended by reading 
possible implications In it All 603E (C N 143) 

S 27— Statement by accused that he had 

kept the atone on which be ground Dhatura in a 
corner Inside the pit fn the motor Ksrage— State 
roent to the affect that the accused had ground 
Dhatura on the stone related to the past user of 
the stone and did not lead to any discovery and 
accordingly was inadmissible— The remaining part 
of the statement was admissible 

. _ All f03F (C N 143) 

— S —Prosecution must establish connection 

b-tween fact discovered and the crime— Held 
that there was total absence of evidence direct or 
circumstantial to connect the recovered object* 
with Ike crime All 603G(C N 143) 

— -S 30— Confession of co-accused can only be 
used to strengthen eviden-e against accused— It 
does not supplement evidence against accused 
‘ s otherwise Insufficient— Other tvideaoe 


of hit evidence— Hit evidence caneot be discard £i j|‘nt far fTndul V, 0 . ,ld . ed ** f? n,es,k,a * 
on that ground especially when no enmbyhu ‘ forfiQdin 2 of guilt ol 
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EVIDENCE ACT (contd ) 

S. 106 -‘Liquor’ — Offence under S 4 for 

consuming liquor— Burden of proof — State of 
drunkenness established by prosecution— Presump- 
tion under S 3A(1983) can be invoked — Presump, 
tion rebuttable — Accused not submitting any 
explanation —He must be held guiltv of offence— 
Effect of introduction of S. 3A, (1956) and S, 3A, 
(1963) stated — See Prohibition — Assam Liquor 
Prohibition Act (1 of 1953) (as amended m 1956 
and 1983), S. 4 Assam 563 (C N 132) 

— S. 114— Officer according sanction not exa- 
mined as witness— His signature proved but no 
evidence to establish that he had applied his 
mind to the case — Held, presumption was that 
sanction was duly accorded in absence of evidence 
to the contrary — See Prevention of Corruption 
Aot (1947), S. 6 Delhi 674F (C N 165) 

— — — S. 114, Illustration (a)~ Recovery of stolen 
goods in dacoity from accused three days after 
occurrence— Possible presumptions are that (1) he 
took part in dacoity, or (2) received goods know- 
ing them to be stolen in dacoity, or (3) received 
goods knowing them to be stolen— Choice must 
depend on facts of each case— See Penal Code 
(1860), S. 411 SC 601 (C N 1421 

— — S. 114, Ilius (b)— Retracted confession of 
accused — Extent of corroboration required — Case 
of an accomplice is different — Variation between 
confessional statement and evidence in case — 
Variation held not material— See Criminal P. C. 
(1898), S. 164 Orissa 580B (C N 137) 

Ss. 114, Ulus, (g) and 3— Non-examination of 

some of the prosecution witnesses— Adverse in- 
ference, when can be drawn— Appreciation of 
evidence Bom 660A (C N 161) 

S. 118— Appreciation of evidence— Murder — 

Child witness, the only eye witness— Victim of 
tutoring — Two different versions, one before com- 
mitting Court and another before Sessions Judge 
— No corroborating evidence to connect accused 
with murder— No reliance can be placed on such 
evidence— Conviction cannot stand— Court of fact 
can examine both versions— But when two con- 
flicting versions are given and on evidence witness 
stands as condemned liar Court needs corroboration 
in support of statement on which conviction is to 
be sustained— See Evidence Act (1872), S. 3 

Orissa 637 (C N 152) 

S. 133— Retracted confession of accused — 

Extent of corrboration required — Case of an 
accomplice is different— Variation between con- 
fessional statement and evidence in case— Varia- 
tion held not material — See Criminal P. C. (1898), 
S. 164 Orissa 580B (C N 137) 

FATAL ACCIDENTS ACT (13 of 1855) 

S. 1A — Motor accident — Negligence — Acci. 

dent taking place on off-side of road— Presump- 
tion— Principle of res ispa loquitur — Applicability 
Madh Pra 899 A (C N 168) 

S. 1A — Damages — Quantum of— Factors to 

be considered Madh Pra Q99B (C N 168) 

FOREIGN EXCHANGE REGULATION ACT 
(7 of 1947) 

Ss. 4 (1), 5 (1), 9, 23D (1) and proviso, and 23 

(3)— Contravention of Ss. 4 (1), 5 (1) and 9 — 
Enquiry under S. 23D (1) instituted by issue of 
show cause notice — Complaint made to the Court 
without having any material which could lead to 
the opinion that Director of Enforcement will 
not be in a position to impose adequate penalty— 
Complaint, held was filed without complying with 
the proviso and was invalid— 1969 Mad L \V (Cri) 
98, Reversed SC 5S8B (C N 140) 


EXCHANGE REGULATION ACT 


foreign 

(contd.) 

■ S. 5 (1)— See Foreign Exchange Regulation 

Act (1947), S. 4 (1) SC 588B (C N 140) 

— — S. 9— See Foreign Exchange Regulation Act 
(1947), S. 4 (1) SC 5SSB (C N 140) 

S. 21 (l)-Penal Code (I860), Ss 120 A, 120B 

— Contract contemplated under S. 21 (1) — 
Nature — S. 21 (1) does not cover criminal cons- 
piracy similar to S. 120B— Complaint in respect 
of illegal acquisition of Foreign Exchange— Allega- 
tion therein that two accused agreed to obtain 
foreign exchange illegally — Framing of charge 
under S 120 B— Maintainability — See Penal Code 
( I860), S. 120B SC 707B (C N 170) 

~Ss. 23 (1) (b), 23 (1) (a) and 23D-Vires-Pro- 
vision of S. 23 (1) (b) does not violate Art. 14 of 
the Constitution S C 588A (C N 140) 

S. 23 (3)— Contravention of Ss. 4 (1), 5 (1) 

and 9— Enquiry under S. 23D (1) instituted by 
issue of show cause notice— Complaint made to 
the Court without having any material which 
could lead to the opinion that Directorof Enforce- 
ment will not be m a position to -impose adequate 
penalty— Complaint, held was filed without com- 
plying with the proviso and was invalid — See 
Foreign Exchange Regulation Act J 1947), S. 4 (1) 

SC 588B (C N 140) 
— — S. 23D— Vires — Provision of S. 23 (1) (b) does 
not voilate Art. 14 of the Constitution — SeeForeign 
Exchange Regulation Act (1947), S 23 (1) (b) 

SC 588A (C N 140) 

S. 23D (1)— See Foreign Exchage Regulation 

Act (1947), S. 4 (1) SC 588B (CN 140) 

FOREIGNERS ACT (2 of 1946) 

S. 3 (2) (c) — See Foreigners Act (19461, S. 14 

Goa 577A (C N 136) 
— — Ss 14 and3(2)(c)— Sentence— Accused though 
born and brought up in Goa choosing to retain 
his Portuguese nationality after Goa became part 
of India — Accused deliberately disobeymg order 
under S. 3 (2) (c) for second time— Accused con- 
tending that id spite of de facto occupation of 
Government of India, Goa continued de Jure as 
Portuguese territory and by exercising option to 
continue as Portuguese national he did not become 
foreigner — Held, sentence of simple imprisonment 
for three months and fine of Rs. 100/- or, in 
default further imprisonment for 20 days was 
unduly lenient and manifestly inadequate when 
accused had been wilfully disregarding law and 
challenging territorial integrity of India; suffi- 
ciently deterrent sentence was called for in the 
ends of justice— Sentence enhanced in exercise of 
powers under S. 439 (2) of Criminal P. C. (1898) 
to 12 months simple imprisonment and fine of 
Rs. 1,000 and in default, further imprisonment 
for sir months Goa 577A (C N 136) 

GENERAL CLAUSES ACT (10 of 1897) 

S. 24— Notification under section as it stood 

before its substitution by new section — Violation 
of, is punishable— See Shops and Establishments 
Punjab Shops and Commercial Establishments 
Act (15 of 1958), S. 9 Punj 651 (C N 158) 

HINDU MARRIAGE ACT (25 of 1955) 

S. 24— Interim maintenance to wife whether 

includes needs of minor child living with her— 
See Criminal P. C. (1898), S. 488(1) 

Delhi 670C (C N 164) 

IRON AND STEEL (CONTROL) ORDER (1956) 

r. 14 (-21— See Essential Commodities Act 

(1955). S. 3 1 Cal 571 (CN 133) 
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MOTOR VEHICLES ACT (4 of 1939) 

S 9o (2) (b)— Liability of insurance Company 

— Bus involved In accident insured against third 

K rty risks — Doth the p3ients of claimant travel 
g in bus and meeting death — Insurance Com 
pany held liable under S 65 (2) (b) second part 
to pay Rs ° 000/ as compensation for each of 
the two passengers Madh Pra 099C (C N 168) 

PENAL CODE (43 of 1800) 

— Ss 21 (9) and 21 (l n ) — Senior Lecturer ol ■ 
Government College— Appointment by University 
as an Exam ner — Acceptance of bribe for giving 
more tnaiks to a candidate — Accused net guiltv 
either under S 161 Penal Code or under S 5 
(l)(d) of Prevention of Corruption Act — See 
Penal Code (1860) S 161 GuJ 679A (C N 166) 
— S 21(12)— lathe p*y of means in the 
employment ol — (Words and Phrases — In the 
pay of ) GuJ 679C (C N 166) 

— Ss 34 and 300 thirdly — Murder case — Ac 
cused persons A B aod C brothers and ac 
cused D son of accused A — Accused A B and 
C divided and resided la separate houses — A B 
C and D seen coming together and gathering 
near disputed land 8t one and same time — They 
carried with them deadly weapons such as iron 
bar axe and spear and stick — Accused persons 
rushing together with such weapons and causing 
as many as 15 Injuries on vital part of the body 
of deceased — Their intention held to be nothing 
but to commit murder — Injuries sufficient In 
ordinary course of nature to cause death — All 
four accused could be convicted under S 302 
read with S 34 in the absence ot any legal In 
firmity Bom 621D (C N 1481 

S 34 — Common Intention — Meaning of — 

Burden of proof is on prosecution — Inference of 
common intention is a question depending on 
facts of each case BaJ 6 >3C (C N 159) 

- — S 40 — Offence — Mens rea — Intention and 
knowledge required — See Penal Code (1860) 
S 307 her 688 A (CN 167) 

— — S 53 — Principles of punishment — Daly of 
Court— Enhancement of sentence — See Criminal 
P C (1698) S 439(1) Coa 577B (C N 130) 
■^S 88 — Off nee— Intention and knowledge — 
Proof oi— See Pr nil Code (18801 S 307 

ker e88A (CN107) 
*> I 04 — Fo eign Exchange Regulation Act 


PENAL CODE (crnld ) _ , . 

obtain foreign exchange illegally — Framing of 
charge under Section 10B— Maintajoab lily) 

6 SC 707B (C N 170) 

S 120B— See Penal Code (18P0) S 1204 

S C 70"C (C N 170) 

S 120B — Accused not entitled to protection 

of S 197 Criminal P C charged under Ss 1°0B 
161 162 and 163 I P C — Sanction obta aed 
under S Bf l He) — Offences under S 12GB and 
S 163 I P a outside scope ol S 6 — No bar to 
prosecution of accused under those sections — 
See Prevention of Corruption Act (2 of 1947) S B 
Delhi 674D (C N 165) 

S 161-Offence under Section 5 (2) read with 

Section 5 (1) (d) Prevention of Corruption Act 
and Section 161 Penal Code — Held on facts that 
presumption under Section 4 (l) Prevention of 
Corruption Act applied to tbe caso and guilt of the 
accused had been established beyond reasonable 
doubt — See Prevention of Corruption Act (1947) 
Section 4(1) Delhi 607 (C N 183) 

Si 161 21 (9) 8Dd 21 (1°) (before amend 

meot in 1964) — Senior Lecturer Of a Government 
College — Appointment by University as an Exa 
miner — Acceptance of bribe for gfvlng more 
marks to a cand date — Accused cot gu lty either 
under Section 161 Penal Code or under Section 
5 (1) (d) of Prevention of Corruption Act — (Civil 
Services — Bombay Civil Services Conduct and 
Discipline Rules Rule 21— Lecturer of a Govern 
ment College — Universitj appointing him as an 
examiner — Government held could have no 
control over him as an examiner — Fact that 
disciplinary action could betaken for his conduct 
as an examiner no criterion)— (Civil P C (1908) 
Preamble— Interpretation of Statutes— Ambiguous 
provision of law — Interpreted in favour ot sub 
feet) — (Words and Phrases— Otherwise — (Officer' 
— Meaning) — (Prevention of Corrupt on Act 
(1947) S 5 (1) (d)) Cuj 67DA (C N 160) 

S 183 — See Prevention of Corruption Act (2 

of 1047) S 6 Delhi 674 D (C N 165) 

S 290 — Accused a layman putting up a 

building employing muons — Masons constructed 
It negl gently — Collaps* of bu Iding resulting in 
tbe death of several inmates — Accused held 
could not be convicted — See Penal Code (18fQ( 
“ 304 4 Mad "Oj (C N 10J) 

— S 300 thirdly — Murder case— Accused per 
sons A B and C brothers and accused D son 


not cover criminal consoiracv similar in cm resided in separate houses A B C and D »e n 


not cover criminal conspiracy similar to Sec 
tion 120B — Complaint in respect ol illegal ac 
qulsition of Foreign Exchange-Allegation therein 
that two accused agreed to obtain Foreign Ex 
change illegal ly — t lading ol charge under 
Section 1208 — Maintaloabll tr— See Penal Code 
(1660) Section 1 0B SC 707B (C N 170) 

— Ss 1204 120B — Agreement to do illegal act 
— Act* not amounting to offence done by one 
conspirator in furtherance ol that agreement — 
lie Is still liible to be convicted under Sec 
tion LOB S C 707C (C N 170) 

— — S 120 4 — Essentials of offence — Agreement 
between two or more persons— \\ hen constitutes 
conspiracy— Conllnoan eel agreement— Effect 

SC70-D (CN 1“0) 
~“ S ’ J 6B I "04 — Foreign Exchange Regnla 
tion Act (1917) Section 21 (1) — Contract con 
tempUted boder Section 21 (1) — Nature — 
section i i (ij does not cover criminal conspi 
ne ZJ} a . ] ” to , Sect on 12CB — Complaint in 
. *** acquisition of fcrein exchange — 
Allegation therein thxt two accused agreed to 


resided I r ... 

comiDg together and gathering near dlspj ed land 
at onn and same time — They carried with them 
deadly weapon* such as iron bar axe and spear 
and stick— Accused persons rushing together with 
such weapODi and causing as many as 15 Inluriei 
on vital part of the body of deceased — Tl eir 
intention held to be nothing but to comm t 
murder — Injuries sufficient in ordinary co srse of 
nature to cause death — Under S 300 thirdly 
offence committed was one of murder — All four 
accused could be coavfcted under S 302 read 
with S 3J provided there was no Ircal infi mfty 
— See Penal Code ( 18*0) S 34 

Bom 62tD C N US) 
— —S 302 — Appreciation ol evidence— Vf srder— 
Child witness the only eye witness — Vi tim of 
tutoring— Two d fferent versions oce before com 
mining Court and another before Sessions Judge 
“ ' I* 0 corroborating evidence to conn«ct accused 
with murder— No reliance can be placed on snch 
pdaenee — Conviction cannot stand — Court of 
** ct D cao «amine both versions — Bjf when two 
conB cting versions are given and oa evidence 



7 


Subject Index. CRI, L. J. 1970 Max 


PENAL CODE ( conld .) 

witness stands as condemned liar Court needs 
corroboration m support of statement on which 
conviction is to be sustained — See Evidence Act 
(1872), S. 3 Orissa 037 (C N 152) 

— Ss. 304A, 337, 338 and 290 — Accused, a lay. 
man, putting up a building employing masons — 
Masons constructing it negligently — Collapse of 
building resulting in the death of several inmates 
— Accused held could not be convicted — (Tort — 
Negligence — Collapse of building) 

Mad 705 (C N 109) 

Ss. 307, 40, 88— Offence under Section 307 — 

Intention and knowledge, required — Mental ele- 
ment described in any of the four clauses of 
Section 300, I. P. C. is sufficient — Maxim that 
every man is presumed to intend the natural 
and probable consequences of his act, discussed — 
1967 Ker L T 223 and 1967 Ker L T 089 & 1908 
Ker L T 929, Overruled Ker 088A (C N 167) 

S. 307 — Attempt to commit murder — Use of 

firearm— Person firing a gun at another— intention 
to kill may be inferred — Fact that person fired at 
escaped unhurt or received minor injuries cannot 
negative intention to kill — Prosecution has still 
to discharge its burden of proving intention con- 
templated by S. 300 Raj 653D (C N 159) 

— — S. 337 — Accused a layman, putting up a 
building employing masons — Masons construct- 
ing it negligently — Collapse of bulding resulting 
in the death of several inmates — Accused held 
could not be convicted — Sea Penal Cade (I860), 
Section 304A Mad 705 iC N 109) 

S. 338 — Accused a lavman, putting up a 

building employing masons —Masons constructing 
it negligently — Collapse of building resulting in 
the death of several inmates— Accused held could 
not be convicted— See Penal Code (1860), S. 304A 

Mad 705 (C N 109) 

S. 379— Plots in low-lying area demarcated by 

ridges — Single sheet of water covering such 
plots— Fish in such water cannot be subiect-matter 
of theft Orissa 038 (C N 153) 

S. 380 — Extortion — What amounts to 

Pat 047 A (C N 150) 

S. 390 — Robbery — Commission of assault 

and theft in same transaction — When amounts to 
robbery — (Penal Code (I860), S. 391 — Theft 
independent act of same members of unlawful 
assembly — No offence of dacoity) 

Pat 047B (C N 150) 

S. 391 — Theft independent act of some 

members of unlawful assembly — No offence of 
dacoity — See Penal Code (1S60), S. 390 

Pat 047B (C N 156) 
— S. 390 — Recovery of goods stolen in dacoity 
from accused three days after occurrence — Only 
presumption deducible from facts being that 
accused knew articles as stolen but not as stolen 
in dacoity — His conviction is oroper under S. 411 
and not under S. 390 — See Penal Code [I860), 
S. 411 ' SC60KCN142) 

S. 406 — Proceedings under — Suit filed in 

civil court long before institution of proceedings 
over the same subject-matter and decreed — Con- 
tinuance of proceedings in criminal court would 
bo unwarranted and untenable Cal 632 (C N 149) 

Ss 411, 390 — Recovery of cloth, stolen in 

dacoity, from accused, a cloth merchant, three 
days after occurrence — Other stolen articles not 
recovered from him — His name not mentioned 
as one of the participants in dacoity, either by 
any eye-witnesses or in dying declaration of 
person killed in dacoity — No evidence to show 
that in village in which accused lived, it was 
known that dacoity took p'ace and goods stolen— 
Held, only presumption that could be drawn was 


PENAL CODE (contd, ) 

that accused knew that goods were stolen but he 
did not know that they were stolen in dacoity — 
He could be convicted only under S 411 and not 
under S 390 — Decision of All H. C., Reversed — 
Evidence Act (1872), S. 114, Illustration (a) 

S C 601 (C N 142) 
— — S. 499 — Defamation of a spiritual head of 
certain community — Individual person of that 
community is not a person aggrieved — Cognizance 
of offence taken on a complaint by such indivi- 
dual is illegal — See Criminal P. C. (1898) S 198 

Cal 662 A (C N 102 

Ss. 499 and 500 — Defamation — Essentials 

Cal 062C (C N 102) 

S. 500 — See Criminal P. C (1898), S. 198 

Cal 602A (C N 162) 
— S. 500 — Complaint for alleged defamation in 
respect of an Ashram, an incorporated body — 
Complainant an individual claiming to be a mem- 
ber bringing complaint — Allegations not dis- 
closing any defamation of the Ashram therby 
touching complainant as a member thereof — No 
action under S. 500 lies Cal 002B (C N 102) 

S. 500 — See Penal Code (1800), S. 499 

Cal 002C (C N 16 2) 

POLICE ACT (5 of 18G1) 

S. 34 — Scope and applicability — Noti- 
fication of State Government extending pro- 
visions of S. 34 to whole of territory is not 
in conformity with requirements of S. 34 — Ex- 
pression ‘whole of territory’ would not take with- 
in its sweep a town for purpose of S. 34 — “Town”, 
meaning of — In absence of notification specially 
extending scheme of S. 34 to a town, prosecution 
for offences under S. 34 committed in that town 
is not maintainable Goa 574 (C N 135) 

PREVENTION OF CORRUPTION ACT (2 of 
1947) 

— Ss. 4 (1), 5 (2), and 5 (1) (d) — Offence under 
S. 5 (2) read with S. 5 (I) (d) and S. 161, Penal 
Code — Presumption under S. 4 (1) when can be 
drawn, indicated — Held on facts that presump- 
tion under S. 4 (1) applied to the case and guilt of 
the accused had been established beyond reasona- 
ble doubt — (Penal Code (1800), S 101) 

Delhi 667 (C N 103) 
S. 5 — "In the discharge of his duties” — In- 
terpretation — Ingredients of S. 5 (1) (d) — (Words 
and Phrases) Guj 079B (C N 100) 

— S 5 (1) (d) — Senior lecturer of a Government 
Collage — Appointment by University as an Exa- 
miner-Acceptance of bribe for giving more marks 
to a candidate— Accused not guilty either under 
S. 191 Penal Code or under S. 5 (1) (d) of Preven- 
tion of Corruption Act — See Penal Code (1800), 

S. 101 Guj 679 A (C N 100) 

— Ss. 5 (2) and 5 (1) (d)— Offence under Ss- 5 (2) 
read with S. 5 (1) (d) and S. 10t, Penal Code — 
Presumption under S 4(1), when can be drawn 
indicated — Held on facts that presumption under 
S. 4 (1) applied to the case and guilt of the 
accused had been established beyond reasonable 
doubt — See Prevention of Corruption Act (1947), 

S. 4 (1) Delhi 667 (C N 163) 

-S. 5-A — Prosecution for offences under 

Ss. 120-B and 161, I. P C. — Investigation by 
officer below rank of officers mentioned in S. 5-A 
— Held it could not be said that because sanction 
was not necessary under S. 197, Criminal P. C. it 
was also not necessnry under S. 196-A, Criminal 
V. C. because position in so far as offence under 
S 161, I. P- C. was concerned wa^same notwith- 
standing amendment of Act in 1952 by introduc- 
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PREVENTION OF CORRUPTION ACT (amid ) 
tionofS 5 A as offence under that section when 
»o investigated would still remain non-cogn zable 
Delhi 674E(CN 165) 
— S 6 — Purpose of sanction 

Dethl 674A (C N 165) 
— -S 0 — Sanctioning authority— Public servant 
employed by Provincial Government loaned to 
Central Government — Sanctioning authority 
would be the loaning government and not bor 
rowing government Delhi 674B (C N 165) 

. — -5 fi— Penal Code (18P0) Ss 120 Band 103- 
Accu ed who was not entitled to protection of 
S 197 Criminal P C charged under Ss 120 B. 
161 lf2 and 183 I P C - Sanction obtained 
under S 8 (It (c) — Held if ollences under 
S 120 B and S 163 I P C were outside scope 
of S 6 of the Act there conld be no bar to pro- 
secution of accused under those sections 

Delhi 674D (C N I0o) 
— -S 8 — Officer according unction not ex 
amlned as witness — Ilia signature proved but 
there was no evidence to establish that sanction 
mg officer had applied his mind to the case— -Held 
presumption was that sanction was duly accorded 
la absence of ev deuce to contrary — (Evidence 
Act (1 872) S 1 14) Delhi 674F (C N 185) 

PREVENTION OF FOOD ADULTERATION 

ACT (37 of 1054) 

S 10 — Section does not create obi gation on 

person mentioned therein to act vely co-operate 
with Food Inspector in fairing sawolo by banding 
it Over to him — See Prevention of Food Adulter* 
tlon Act (1054) S 18(1) (b) Pat 583B (C N 138) 
— Ss 14 19 (2) — Prevention of Food Adnltera 
iloa Rules (1955) R 12A proviso — Object 
underlying Act achieved by giving reasonable 
interpretation — Court must do so — Warranty as 
required by proviso to Rule 12A — Use of popular 
language therein— Object of Act (s not defeated — 
I L il (1067) 2 Ker 678 Reversed — (Civil P C 
(1908) Pre — Interpretation of Statutes) 

5 C 599 (C N 141) 
— S 16 (I) (a) — Prosecution under — Preven 
tion of Food Adulteration Rules (1955) Rr 18 7 
(1) — Specimen Impression of seal not sent to 
analyst — There was nothing with which Public 
Analyst could perform bis duty of conspiring 
seal on picket of black pepper forwarded to him 
lor analysis — Total non compliance with Rr 18 
and 7 (1) — It Is fatal to prosecution ease 

— Ss 16(1) (b) and 10 — Expression to pre- 
vent’*— Mere refusal to sell article does not 
amount to prevention Pat 5S3B (C N 138j 

— — S J9 { 2 ) — V arranty as required by proviso to 
Role 12 A — Use of popular language therein — 
Object of Act b not defeated — See Prevention of 
Food Adulteration Act (1954) S 14 

S C 599 (C N 141) 
PFFAFNTION OF FOOD ADULTERATION 
RULF5 (1955) 

R 7 (1)— Prosecution under — Specimen fm 

Pension o! seal not sent to Analyst — There was 
nothing with which Poblta Amljtt coaid perform 
htt duty of comparing teal on packet of black 
pepper forwarded to him for analysis— Total non- 
compliance w! h Rr 18 and 7(1) — In, fatal to 
prosecution case— Case law <hs cussed — Stef men. 
tlon o! Food Adulteration Act (1951) S 16(1)1*1 
„ . _ . _ Pat 649 (C \ 1 5'J 

' J l-\ Provbo — Wamatry as required by 

rwviro to Rule 12k - Lie of popular laagua« 
therrin- Object of Act Is not defeated See Pte~ 

vtnticncf Food Adulteration Art U r 5fXS. 14 

SC539(CN 141) 
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PREVENTION OF FOOD ADULTERATION 

RULES (contd ) 

R 18— Prosecution under— Specimen Iropres 

sion of seal not sent to Analyst— There was nothing 
with which Public Analyst could perform his duty 
of comparing seal on packet of black pepper for 
warded to him for analysis—' Total non comp) ance 
with Rr 18 and 7 (1) — It is fatal to prosecution 
case— Case law discussed— See Prevention of Food 
Adulteration Act (1951) S 18(1) (a) 

Pat 649 (C N 157) 

PROHIBITION 

—ASSAM LIQUOR PROHIBITION ACT (lo! 

1953) 

S 2 (3) (as amended fn 1050 and 1983) — 

Liquor — Offence under S 4 for consuming liquor 
— Buxdenof proof — State of drunkenness esta 
bibbed by prosecution — Presumption under See 
Hon 3 A (1963) can be Invoked — Presumption re 
buttable— Accused not submitting any explanation 
—He must be held guilty of offence — Effect of 
Introduction of S 3A (1956) and S 3A (1983) 
stated— See Prohibition— Assam Liquor Prohibition 
Act (1 ol 1953) (as amended In 1958 and 1983) 
S 4 Assam 563 (CN 132) 

S 3A (1956) (as amended in 1958 and 1963) 

— Liquor — Offence under S 4 for consuming 
liquor — Burden of proof— State of drunkenness 
established by prosecution — Pre«ump*lou under 
S 3A 11083) can be Invoked — Presumption re 
buttable— Accused not submitting any explana 
tlon — He must be held guilty of offence— Effect 
of Introduction of S 3A (1950) and S 3 A (1903) 
atated— See Prohibition — Assam Liquor Probibl 
tlon Act (1 of 1953)(as amended In 19 j(J and 
1963) S 4 Assam 5e3 (C N 132) 

S 3A (1963) (ss amended fn IffoS and 1903)- 

•Llquor*— Offence under S 4 for consuming liquor 
—Burden of proof — State of drunkenness esta- 
blished by prosecution— Presumption under S 3A 
(19C3) can be Invoked— Presumption rebuttable — 
Accused not submitting any explanation — He 
must beheld guilty of offence — Effect of lofro 
duct Ion of S JA (1958) and S 3A(l9e3)»tated— 
See Prohibition — Assam Liquor Prohibition Act 
(I of 1553) (as amended fn lOoO and 1 083) S 4 

Assam 503 (C N 132) 
Ss 4 3A (1903) 3A (19ot!) aod2(3)(aa am- 
ended In 1050 and 1963) — Liquor* — Offence 
under S 4 for consuming Ilqnor— Burden of proof 
— Sa'it rA tawtiVunitsA hey Vitwt'c. 

lion— Prasanptlon UDtJer S 3A (1963) can bo la 
yoked— Presumption rebuttable — Accused not 
submitting any explanation — He must be held 
guilty ol offence — Effect ol introduction of S 3 A 
(10501 and S 3A (1963) staled — (Evidence Act 
(1872), S 106 ) Assam 563 (CN 132) 


PUNJAB CENEBAL CLAUSES ACT (1 of 189S) 
22 — NotiScation under section as it stood 
before tts substitution by new section — Violation 
cf Is punishable— See Shops and Establishments — 
Punjab Shops and Commercial Establishments Act 
(15 of UjS) S 9 Pan) 6 jI {C N 158) 

r M , rJmK S .ii D .. C0 ' , ' ,E I tCIAL ESTA 
BLIS1IMENTS ACT (15 of 1938) 

See under Shop* and Establishments 


' T? 20 (3) — Accused Itivildar commanded to 
assistant Railway Officer In checking tfcketless 
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RAILWAY PROTECTION FORCE ACT (conid ) 
travellers— Railway Officer and accused assaulting 
complainant a ticket collector — Requirement of 
-S. 20 (3) not compiled with — Held his prosecution 
as instituted without compliance of the provision 
of S. 20 (3) was not valid Pat 642A (C N 155) 

SHOPS AND ESTABLISHMENTS 

—PUNJAB SHOPS AND COMMERCIAL ESTAB- 
LISHMENTS ACT (15 of 1958) 

— Ss. 9, 26— Notification under S. 9 as amended 
by Act 25 of 1958— Section 9 substituted by am- 
ending Act 1 of 1964— Notification must be deemed 
to have been issued under re-enacted S 9 and any 
violation thereof could be punishable under S. 26 
— (Punjab General Clauses Act (1 of 1898), S. 22) 
— (General Clauses Act (1897), S. 24) 

Punj 651 (C N 158) 

S. 26— Violation of — Notification under S. 9 

as amended by Act 25 of 1958 is punishable under 
S. 26— See Shops and Establishments — Punjab 
Shops and Commercial Establishments Act (15 of 
1958), S. 9 Punj 651 (C N 158) 


Tort 

Negligence— Damage — See Fatal Accidents 

Act (1855), S. 1 A Madh-Pra 699A (C N 168) 

Negligence — Collapse of building — See 

Penal Code (1860), S. 3044 Mad 705 (C N 169) 


TORT (contd ) 

Negligence— Damage — See Fatal Accidents 

Act (1855), S. 1-A Madh-Pra 699B (C N 168) 

U. P. FOOD GRAINS DEALERS LICENSING 
ORDER (1964) 

—Cl. 3 — Mens rea— On facts held that applicants 
were under bona fide belief that they could deal 
in food grains and hence they could not be 
charged under S. , 7 for contravention of 1984 
Order— See Essential Commodities Act (1955), S. 7 

All 615 (C N 145) 

Cl. 5— Mens rea— On facts held that applicants 

were under b6na fide belief that they could deal 
in food grains and hence they could not be 
charged under S. 7 for contravention of 1964 
Order— See EssentiaKCommodities Act (1955), S. 7 

All 615 (C N 145) 
WORDS AND PHRASES— "In the discharge of his 
duties.’’ — See Prevention of Corruption Act (2 of 
1947), S. 5 Guj 679 B (C N 160) 

—"In the pay of" means “in the employment" 
of-See Penal Code (I860), S. 21 (12) 

Guj 679C(CN 166) 

“Officer” — Meaning — See Penal Code (1860), 

S. 101 Guj 679A (C N 106) 

“Otherwise”— Meaning of — See Penal Code 

(i860), S. 161 Guj 079A (C N 106) 

“Town”— See Police Act (1881), S. 34 

Goa 574 (C N 135 


SUBJECTWISE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM, ETC., IN 1970 CRI. L. J. MAY 

DISS.=Dissented from in; NOT F.=Not followed In; OVE8.=OvenuIed in; Reverg.=Reversed In. 


CRIMINAL PROCEDURE CODE (5 of 1898) 

S. 107-AIR 1949 All 21-DISS. 1970 Cn L J 

586C (C N 139) (Pat), 

S. 107— (’54) Cri. Rev. No. 351 of 1954 D/- 

18-11-1954 (Pat) — NOT F. 1970 Cri L J 
580B (C N 139) (Pat). 

S. 112- AIR 1949 All 21— DISS. 1970 Cri L J 

586C (C N 139) (Pat). 

S. 112— (’54) Cri. Rev. No. 351 of 1954, D/- 

18-11-1954 (Pat) — NOT F. 1970 Cri L J 586B 
(C N 139) (Pat) 

S. 133-AIR I960 All 244-DISS. 1970 Cri 

L J 573 (C N 134) (Cal). 

S. 133-AIR 1949 Cal 637-HELD OVER- 
RULED. by AIR 1956 Cal 24 as Interpreted. 
1970 Cn L J 570 (C N 134) jCal). 

S. 133 -AIR 1950 Cal 220 -NOT F. 1970 

Cn L J 573 (C N 134) (Cal). 

S. 133 -AIR 1958 Raj 248-DISS. 1970 Cn 

L J 573 (CN 134) (Cal). 

S. 192— AIR 1960 All 244-DISS. 1970 Cri 

L J 573 (C N 134) (Cal). 

S. 192-AIR 1949 Cal 637- HELD OVER- 
RULED by AIR 1950 Cal 24 as Interpreted. 
1970 Cn L J 573 (C N 134) (Cal). 

S. 192-AIR 1956 Cal 220-NOTF. 1970 

Cri L J 573 (C N 134) (Cal). 

S. 192 -AIR 1958 Raj 248- DISS. 1970 Cri 

L J 573 (C N 134) (Cal). 

S. 439-AIR 1949 All 21-DISS. 1970 Cn 

L J 5SeC (C N 139) (Pat). 


CRIMINAL P. C. (contd.) 

S 439- (’54) Cri Rev. No. 351 of 1954, D/- 

18 11-1954 (Pat) — NOT F. 1970 Cri LJ 
586B (C N 139) (Pat). 


PENAL CODE (45 of I860) 

S. 40—1967 Ker LT 223— OVER. 1970 Cri 

L J 688A (C N 107) (Ker). 

S. 40-1967 Ker LT 689-OVER. 1970 Cri 

L J 688A (C N 167) (Ker). 

S. 40-1988 Kor L T 929-OVER. 1970 Cri 

L J 6S8A (C N 167) (Ker). 

S 88-1967 Ker L T 223 — OVER. 1970 Cri 

L J 688A (C N 167) (Ker). 

S. 88-1907 Ker LT 689-OVER. 1970 Cri 

L J 688A (C N 107) (Ker). 

S 88-1968 Ker LT 929— OVER. 1970 Cn 

L J 6884 (CN 167) (Ker). 

S. 307— 1967 Ker L T 223-OVER. 1970 Cri 

L J 6884 (CN 167) (Ker) 

S, 307-1967 Ker LT 689- OVER. 1970 Cn 

L J 68SA (C N 107) (Ker). 

S. 307— 1968 Ker LT 929-OVER. 1970 Cn 

L J 688A (C N 167) (Ker). 

PREVENTION OF FOOD ADULTERATION 
ACT (37 of 1954) 

S. 14-ILR (1967) 2 Ker 670-REVERS. 1970 

Cri L J 599 (CN 141) (SC). 

S. 19 (2J-ILR (1967) 2 Ker 670-REVERS. 

1970 Cri L ) 599 lC N 141) (S C). 


COURTWISE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM ETC . IN 1970 CRI L J MAY 
DISS ^Dissented from in NOT F =Not followed in, OVEB =0«rniled In BEVERS -Revened U 


Allahabad 


AIR 

AIR 


1019 All 21=50 Crl L J 78 Baburam v Rex 
-DISS 1970 Crl L J 58eC (C N 130) (Pat) 
I0f0 All 24 1=1960 Crl L J 450 KbhorlUl v 
State -DISS 1070 Cn L ] 573 (CN134) 
(Cal) 

Calcutta 


AIR 


AIR 


1940 Cal 637=31 Crl L ] 305 Praa Krishna 
v Sham Sundar-IIELD OVERRULED BY 
AIR 1936 Cal 24 « Interpreted 1070 Cri 
L J 573 (C N 134) (Cal) 

1959Cal220 Ihatu Charan v BbanuChandra 
—NOT F 1970 Crl L J 573 (C N 134) (Cal) 


Kerala (contd) 

State of Kerala-OVER 1970 Cri L J OSSA 
(C N 167) (ker) „ . . . 

(1967) ker L T 6S9 Isois v State of kerala- 
' —OVER 1970 Crl L J 68SV (C N 167) 

(lOflSl^ker L T 929=1 LR {1083) 1 K« MI. 
Krhhnan v Abdulla— OV Ell 1970 Crl L. J 
688 A (C N 167) (ker) 

Fatna 

(’54) Crl Rev No 351 of 1931 D/ 18 11 1054 
(Pat) Zahuruddlov State— NOT T 1970 Crl 
L I 588B (C N 139) (Pat) 


Kerala 


Rajasthan 


ILn<l907) 2 Ker 070-BEVERS 1970 Crl L ) 509 
(C N 141) (SC) 

1907 Ker L T 223 = 1907 ker L R 219, Moldu v 


AIR 1958 naj 
1070*Crl L 


218=1958 Crl L J 1213 
Residents ol Shahabad — 
J 573 (CN 131) (Cal) 


Ram 

DISS 


COMPARATIVE TABLE 

( 30-4 1970 ) 

1970 MAY 

1970 Criminal Law Journal = Other Journals 


Crl U Other Journals I Crl LJ Other Journals (CriLJ Other Journals 


As a 


>119 


571 AIR 1970 Cal 167 

57 S AIR 1910 Cal 169 

574 AIR 1970 Goa SI 

577 AIR 1970 Ooa 66 

580 AIR 1970 Orissi 54 
5)3 AIR 1970 Pat 104 

1969BLJBBB5 
588 AIR 1970 Tat 107 
1969 BL JR <79 
1089 Pat L J R 

923 (2) 

588 AIR 1970 BC<9< 

(1989) 2 S C C<12 
(1970) I SC A 100 
699 AIR 1970 5 C 

(1989) ISCCij? 

1989 Ker LT 737 , 
(1970) 1 BCWB4A 611 
1970 Ear RB 101 
(1970) 1 SC J 393 


599cen(1970) 1 8 C A 219 
1970 SOD 114 
1970 Mad LJ 

(Crl) 209 
501 AIR 1970 SC 633 
(1969) 2 SCWR 79>| 
EOS AUaluibtid Hi oh 

Court 

614 Allahabad High 

Court 

615 Allahabad High 

Court 

617 1969 All Crl B 231 
1969 AUWR 

(n C) 803 

618 (1969) 1 Andh 

W B 530 
1969 UadL J 

(Crl) <35 | 
71 Bora L R 375 
1LR (1969) Bom 634 
1970 Maba LJI72 I 


Calcutta High Court! 
Calcutta II\q\ Court f 
Delhi High Court 
ILIt (196e) Cut 746 
53 Cut LT 1134 1 

85 Cot LT 749 
1963 Pat L J It 284 
1969 BLJR 689 
1989 Pat L J B S„e 
1969 Pat LJB 217| 

1969 OurL J 731 

1970 FajLWllS 
AIR 1970 Andh 

Pra 176 
(1969) 2 Andh 

WR 42 
1989 Mad L J 

(Crl) 692 
AIR 1970 Bom 166 
19S9 Mah LJ <3. 
71 Boo L B 338 
ILR (1989) Bom 
1191 


Cri LJ Other Journals 
AIR 1970 Cal 216 
AIR 197o Delhi 95 
AIR 1970 Delhi 98 
AIR 1970 Delhi t02 
AIR 1970 OnJ 97 
AIR 1970 Ker 99 
1989 Ker LT 472 
ILK (1969) 2 

Kerala 119 
1989 Ker L J 632 
1983 Mad L 3 

(Cn) 623 
AID 1970 balh 
Pra 86 

1969 M P L J 553 
1909 MP W R 5(0 
1989 Jab L J 783 

1970 A D 3 71 
Ain 1970 Mad 199 
1989 Mad L TV 

Crl 138 
AIR 1970 SC 619 
(1970) 1 8 O O 153 
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THE CRIMINAL AND ELECTION 

LAWS AMENDMENT ACT, 1969 
(Act 35 of 1969)* 

1 4th September, 1969 ] 

An Act further to amend the Indian 
Penal Code, the Code of Criminal Pro- 
cedure, 1898 and the Representation o( 
the People Act, 1951 and to provide 
against printing and publication of certain 
objectionable matters. 

Be it enacted by Parliament in the Twen- 
t-etb Year of the Republic of India as 
follows : — 

1. Short title. 

This Aot may be called the Criminal and 
Eleotion Laws Amendment Act, 1969. 

2. Substitution of new section for section 

153A. 

In the Indian Penal Code (hereinafter 
referred to as the Penal Code), for section 
153A, the following Beotion shall be substitut- 
ed, namely ; — 

Promoting enmity between different 
groups on grounds of religion, 
race, place of birth, residence, 
language, etc., and doing acts pre- 
judicial to maintenance of har- 
mony. 

“153 A. (1) Whoever— 

(a) by words, either spoken or written, or 
by signs or by visible representations or other- 
wise, promotes or attempts to promote, on 
grounds of religion, raoe, place of birth, resid. 
ence, language, casta or community or any 
other ground whatsoever, disharmony or feel 
ings of enmity, hatred or ill will between 
different religious, racial, language or regional 
groups or castes or communities, or 

(b) commits any act whioh is prejudicial to 
the maintenance of harmony between different 
religious, racial, language or regional groups 
or castes or communities, and whioh disturbs 
or ia likely to disturb the publio tranquillity, 

shall be punished with imprisonment which 
may extend to three years, or with fine, or 
with both. 


* Received the assent ol the President on 
4 9-69, Aot published in Gaz. of Ind., 5 9. 
1969, Pt, II-S 1, Ext. p. 361. 

For Statement of Objects and Reasons, eee 
Gaz. of Ind., 2’. 8.1988, Pt. II S. 2, Ext p. 
1051 and for Joint Committee Report, see 
Gaz. of Ind., 18.12.l968, Pt. II-S. 3, Ext. 
p. 1585/4. 
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Offence committed in place of worship, 
etc. 

(2) Whoever commits an offence specified 
in Eub-section (l) in any place of worship or 
in any assembly engaged in the performance 
of religious worship or religious oeremonies, 
shall be punished with imprisonment whioh 
may extend to five years and Bhall also be 
liable to fine.”. 

3. Amendment of section 505. 

Section 505 of the Penal Code shall be re- 
numbered as sub.ssction (l) of that ssotion, 
and— 

(0 after sub.Becfcion { i) as so re numbered 
but before the Exception, the following sub- 
sections shall be inserted, namely : — 

Statements creating or promoting 
enmity, hatred or ill-will between 
classes. 

“(2) Whoever makeB, publishes or circulates 
any statement or report containing rumour 
or alarming news with intent to create or 
promote, or which is likely to create or pro. 
mote, on grounds of religion, race, place of 
birth, residence, language, oaste or community 
or any other ground whatsoever, feelings of 
enmity, hatred or ill-will between different 
religious, racial, language or rogional groups 
or castes or communities, Bhall be punished 
with imprisonment which may extend to 
three years, or with fine, or with both. 

Offence under sub-section (2) committed 

in place of worship, etc. 

(8) Whoever commits an offence specified 
in sub Section (2) in any place of worship or 
in any assembly engaged iD the performance 
of religious worship or religious ceremonies, 
shall be punished with imprisonment which 
may extend to five years and shall also be 
liable to fine.”; 

(u) m the Exception, after the worde "oir- 
oaIate3 it,” the words "in good faith and” 
shall be inserted. 

4. Amendment of Act 5 of 1898. 

In the Code of Criminal Procedure, 1898. — 

(a) in section 196, for the words “the State 
Government or some officer empowered by 
the State Government m this behalf," the 
words ‘‘the State Government or District 
Magistrate or suoh other officer as may be 
empowered by the State Government m this 
behalf” shall be substituted; 

(b) in Schedule II, — 

(i) for the entries m columns 1 to 8 relating 
to seotion 133A, the following entries shall 
be substituted namely : — 
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(iv) for the entries in columns 8 and 7 
relating to section 50G a3 applicable to ‘‘Cri- 
minal intimidation” (first paragraph), the en- 
tries ‘‘Shall not arrest without warrant” and 
"Imprisonment of either description for 2 
years, or fine, or both” shall, respectively, be 
substituted. 

5. Amendment of section 8. 

In section 8 of the Representation of the 
People Act, 1951, m sub-section (1), for the 
words, figures and letters "section 17 IE or 
section 171F of the Indian Penal Code,” the 
words, figures and letters “seotion 153A or 
section 17 IE or section 171E or sub-section 

(2) or sab section (8) of seotion 505 of the 
Indian Penal Code” ehall be substituted. 

6. Power to control prejudicial publica- 

tions. 

(1) The Central Government or State Gov- 
ernment or any authority so authorised by 
the Central Government in this behalf, if 
satisfied that suoh action is necessary for the 
purpose of preventing or combating any acti- 
vity prejudicial to the maintenance of com- 
munal harmony and affecting or likely to 
affect public order, may, by order in writing 
addressed to the printer, publisher or editor, 
prohibit the printing or publication of any 
dooument or any class of documents of any 
matter relating to a partioular subject or class 
of subjects for a specified period or in a parti- 
cular lESuti or issues of a newspaper or 
periodical : 

Provided that no Buch order shall remain 
in foroe for more shan two months from the 
making thereof : 

Provided further that the parson against 
whom the order has been made may, within 
ten days of the communication of the order, 
make a representation, — 

(1) to the Central Government, where snob 
order is made by the Central Government or 
any authouty authorised by it; and 

(u) to the State Government, where Buch 
order is made by the State Government, 
and the Central Government or the State 
Government, as the case may be, may, after 
ccrEultation ', 71 th a Committee, to be known 
as Press Consultative Committee, dispose of 
the matter, modifying, confirming or rescind- 
ing the order. 

(2) In the event of disobedience of an order 
made under enb.seotion (1), the Central Gov- 
ernment or the State Government or the 
authority issuing the order, as the case may 
be, may, without prejudice to any other 
penalty to which tho person guilty of the dis- 
obedience is liable under this Act or under any 
other lew for the time being in force, direct 


that copies of the publication made in viola- 
tion of an order made under sub-section (l) be 
seized, and that any mating press 01 other 
instrument or apparatus ussd in the publica- 
tion be closed down for the period such order 
is in operation 

7. Penalty. 

Whoever contravenes, disobeys or neglects 
to comply with any order made under section 8 
of this Aot, shall, on oonvidion, be punished 
with imprisonment of either description which 
may extend to one yesr, or with fine up to 
one thousand rupees, or with both, 

8. Composition of the Press Consulta- 

tive Committee and rules in respect 
thereof. 

(1) A Press Consultative Committee refer, 
red to in the second proviso to sub Bsotion (1) 
of section 6, shall consist of such number of 
persons, being editors, publishers and journs. 
lists, as may be prescribed by rules made under 
this section. 

(2) The Central Government may make 
rules for the constitution of Press Consultative 
Oommittees. the term of office of the members 
of such Committees, the allowances, il any, to 
be paid to such members lor attending the 
meetings of ihe Committee and the manner oi 
filling casual vacancies among them, and for 
all matters connected therewith or incidental 
tberto. 

(3) In particular, and without prejudice to 
the generality of the foregoing power under 
sub section (2), such rules may provide for all 
or any of the following matters, namely: — 

(a) the number oi persons who may be ap. 
pointed as members of a Press Consultative 
Committee and the olas3 or category of per. 
eous from whom snob members are to be 
appointed; 

(b) the authority or authorities which may 
make such appointments; 

(c) the procedure to be followed by the 
Central Government or the State Govommenk, 
as the case may be, in consulting the Press 
Consultative Committee, 

(d) the procedure to be followed by the 
Press Oonsultatn e Committee; 

(e) a">y other matter for which rules have to 
be made for enabling the Press Consultative 
Committee to function 

(4) Every rule made under chin seottor 
shall be la-d, as soon as may bo after ft (b 
made, before each Hones of Parliament while 
it is in session for a total period of thirty days, 
which may he comprised in one session 0 T In 
two successive scrions, and i! before the erpiry 
of tfce session in which it is go laid or tbo 
session immediately following, both Houses 
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agree m making any modification m the rule 
or both Houeea agree that the rule should not 
bo made, the rnle shall thereafter have effect 
only id such modified form or be of no effect 
aa the Ci°e may so however that any Euch 
modification or annulment eball be without 
prejudice to the validity of anything previ 
oaaly done under that rnle 


THE INDIAN PENAL CODE 
(AMENDMENT) ACT, 1969 
(Act 36 Of 1969)* 

1 7th September, 1969] 

An Act further to amend the Indian 
Penal Code and to provide for matters 
incidental thereto 

Be it eua.ted by Parliament m the Tweoti 
etb Year of the Republic of India aa follows — 

1 Short title 

This Act may be called tho Indian Penal 
Code (Amendment) Act 19G9 

2 Amendment of section 292 of Act 4S 

of 1860 

In the Indian Penal Code,— 

(a) section 292 Bbsll be re numbered as sub 
section (2) thereof and before enb eection (2), 
as bo re numbered, the following sab eection 
shall be inserted namely _ 

"(l) For the purpose ol enb eection (2) a 
book, pamphlet paper writtiog drawing, 
painting representation, figure or any other 
obiect Bhall be deemed to bo cbecene if it is 
lascivious or appoih to the prurient interest or 
Jf its effect, or (where it comprises two or 
more distinct items) the effect of any cne ol 
it3 items is i! t»Lcn as a whole, such as to 
tend to deprave and corrupt persons who are 
likely, having regard to all relevant circuma 
tancea to read eoe or hear the matter con 
tamed or embodied m it ’ , 

(b) in sub-section (2) of section 292 as eo 
rs-nomberod — ■ 

(i) (or the words “with imprisonment of 
either description for a term which may ex 
tend to three mentbs or with fine or with 
both * the words on firtt conviction with 
Imprisonment of either dts-nrlion for a term 
which may extend to two years and with fine 
which may extend to two thousand tepees, 
and, in the event of a se - *on3 or subsequent 
eoanction with imprisonment of cither des- 
crip tion for a term wb A h may extend to five 
• Rswtred the a_cut of tho President on 

7 9 1^09 Ac* published in Gar of lad i 

8 3 1369 Pt.lt 8 l Ext p C67 
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years, and also with fine which may extend to 
five thousand rupees* shall be substituted 
(u) for the Exception the following 
Uon shall be substituted namely — 

4 Exception — This eection does not extend 

to— 

(a) any book, pamphlet, paper writing 
drawing, painting, repre»entatiofl or figure— 

(i) the publication of which ie proved to be 
justified as being for the public good On the 
ground that soch book pamphlet paper, writ 
mg, drawing painting, representation or figure 
is m the interest of BCienae literature art or 
learning or other objects of general concern 
or 

(h) whloh is kep f or used bona fide for 
religions purposes, 

(b) any representation sculptured engraved, 
painted or otherwise represented on or in — 

(i) any ancient monument within the mean, 
mg of the Ancient Monuments and Archaeolo 
gical Sites and Remains Act 1958, or 

(n) any temple, or on any car usod for the 
conveyance of idols or kept or used for any 
religious purpose ", 

(c) in eection 293, for the words ' with 
imprisonment of either de“cription lor a term 
which may extend to six months or with fine, 
or with both the words on first conviction 
with imprisonment of either description for a 
term which may extend to three yearn and 
with fine which may extend to two thousand 
rupees and m the event of a second or sub- 
eefluent conviction with imprisonment of 
either description for a term which may 
extend to eeven years and also with fine which 
may extend to five thousand rupees shall be 
substituted 

3 Amendment of sections 99A, 108 and 
Schedule If of Act 5 of 1898 
T in‘{aa voae diuriOiiniiTrocehure Ytiffb — 

(a) in sub *ection (1) of eection 99A — 

(') for the words seditions matter" the 
words seditious or obscene matter, and 

(nl for the words punishable under section 
124A or section 153A or section 235A * the 
words ’punishable under eection 124A or 
section 168A or section 292 or section 293 or 
section 295A 
shall be substituted 

(b) In section 103 — 

(1) after the words ’ who witbm or without 
au^h limits the bra-kets a-d figure '(i)" 
shall be insetted, 

(2) after clause (c), the following shall be 
inserted, namely — 

(n) makes produces publishes or keep 3 for 
safe mpor‘s or ports convoys Bells lets to 
hire distributes pubMy exhibits or in any 
ether manner puts into circulation any obeesat 
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matter such as is referred to in seotion 292 fo ae3tions 292 and 298 of the Indian Penal 
of the Indian Penal Code,"; Code, the following entries Bhall be substitut- 

(e) in Sehedule II, for the entries relating ed, namely: — 


12 8 4 ' 5 6 7 8 


"292 


Sale, etc., 

May ar. 

"War. 

Bail- 

Not com- 

On firBt conviotion 

Court of 

of obs- 

rest with. 

rant. 

able. 

pound- 

with imprisonment 

Session 

cene 

out war- 



able. 

of either deBOrip- 


books, 

rant. 




tion for a term 


etc. 





which may extend 
to two years, and 
with fine which 
may extend to 
two thousand ru- 
pees, and, in the 
event of a second 







or subsequent 
conviotion, with 







imprisonment of 
either description 
for a term which 
may extend to 
five years, and 
dIeo with fine 
whioh may ex- 
tend to five thou- 
sand rupees. 



Sale, etc., 

May ar. 

War. 

Bail- 

Not com- 

On first conviotion 

Court of 

of obs- 

rest with- 

rant. 

able. 

pound- 

with imprisonment 

Session.” 

cone ob- 

out war- 



able. 

of either desorip. 


jects to 

rant. 




tion for a term 


young 





which may extend 


persons. 





to three years. 



and with fine wbioh 
may extend to 
two thousand ru- 
pees, and, in the 
event of a second 
or subsequent con. 
viction, with im- 
prisonment of 
either description 
for a term whioh 
may extend to 
seven years, and 
sIeo with fine 
which may ex. 
tend to five thou- 
sand rupees. 
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THE CONSTITUTION (TWENTY- 
SECOND AMENDMENT) 

ACT, I960* 

- (25th September 1969 ) 

An Act further to amend the Constitution 
of India 

Be it enacted by Parliament in the 
Twentieth Tear of the Republic of India bb 
follow* — 


J Sho't title 

This Act may bo called the Con i >tif,ntion 
(Twenty second Amendment) Act 19G9 


2 Insertion ot new article 244 A 
In Part X cf the Constitution after artl 
Cle 244, the following article shall bo inserted, 
namely — 

Formation of an autonomous State com 
prising certain tribal areas m Assam 
and creation of local Legislature or 
Council of Ministers or both therefor 
214A (1) Notwithstanding anything m this 
Constitution Parliament may, by law form 
within tho State of Ae am an autonomcm 
State comprl in,> (wbothrr wholly or in part) 
all or any of the tribal areas spO"ifioJ in lari 
A of tho table appended to paragraph 20 cf 
the Sixth Schedule and create therefor— 

(a) a body whether elected or partly 
nominated and partly elected to function aa a 
Legislature for the autonomous State or 

(b) a Council of Mima‘erc 

or both with ench constitution powers and 
fncct!3D9, in each caso aj may bo °peciS*d in 
the taw 

(2) Any eueh Iar a* is referred to in 
clanso (1) may m particular 

(a) *po ify the matters enumerated in tho 
B'ato List or the Concurrent Li*t with respect 
to whii’b the Lenslature of tbe autonomous 
Btate ehall have power t., miU laws for the 
whole or any part thereof whether to the 
tidccicn of the Lcgi lature of the State of 
hEan or otbernee 

(b) define tbe matters with respect to which 
the executive power of the autonomous BtJte 
shall extend 


(c) piovlde that any ».x hmedby the State 
ctA am shall be aliened to tho autoaomoos 
w l . ia ,,° , a> t!lQ Pircted 9 then,-! are 
aUnfcntallc to the cc‘ nomcc* State 
[3) rroyide thit .nj r t [, to a ta « Siole m 
“ r V “ 5 “ ' h 'i (-cn t,to* o-i (bull te con 


#P V™ «£* , ft 7 tct , rf tLe r '«.d« n t c 

PRnirSi £ 5103,3 G « Of IC 

1 lit r 878 

For S' Ararat of Ob, C ru s d3 UtaH*. * 
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(o) male such supplemental incidental and 
coa'eqneutial provisions as may be deemed 
necessary 

(8) An amendment of Bn> such law as 
aforesaid in so far a3 such amendment ifhles 
to any of the masters specified in sib claa s 
(a) or sub clause (b) of clau°o (2) shill have 
no eQect nnle33 tho amendment iS pi* ed m 
each Houeo of Parliament by not le’s than 
two thirds of the members present and voting 
(4) Any Each law as is referred to in this 
article ehall not bo deemed to be fin emc 3 
ment of thiB Constitution for the purpo ta of 
article 868 notwithstanding that it contains 
any provision which amends or has tho effect 
of amending thi3 Constitution 
3 Amendment of article 275 
In article 275 of the Constitution after 
clause (1), the following clau a 3 shall bom 
sorted namely — 

"(1A) On and from the formation of the 
autonomous State under article 2I4A, — 

(i) any cams payahlo under clause (*) Of tbs 
second proviso to clause (1) shall if tho 
autonomous State comprise all tho tribsl 
areas referred to therein bo pud to the 
autonomous State, and if tbe autonomous 
State comprises only some of tbo«e tribal 
aroas, be apportioned bntween the State ol 
Assam and the autonomous Sta‘e as the Pre- 
sident may, by order, Bpecify 

(u) there Bhall ba paid out of the Consoli 
dated Fund of India as grants in aid of the 
revenues of the nutonomes State sums capital 
and recurring equivalent to tho costs of such 
Bcbemes of development as may ba undertaken 
by tbe autonomous Btsto with the approval 
of the Governmen* of India for th° purpose of 
raising the level ol administration ol that 
State to that of the administration of tho re t 
of the State of Ae am ' 

4 Insertion of new article 371B 

After article 87IA of tho Constitution the 
following article shall be inserted, namely — 
Special provision with respect to the 
State of Assam 

• 871B Notwithstanding anything in this 
Constitution tbe Pr sidont may ty owe* 
made with re»pcct to tho State of Asniro, pro 
vide for the constitution and functions of a 
committee of the Legi'lativo A«’embly of j™ 
8lale consisting of members of that A **nitly 
ole tfd from the tribal areas spewed iflFarfc A 
cf tbe table appended to paragraph 20 of tho 
Sixth Schedule and eu h number (.f other 
member* c! that Assembly a" may fco *ce i-id 
m tbe order and for the modiSwations to le 
made in the rults cf prOtcJcro of that A a »m 
tly for the constitution and prop- r fun turning 
of strb c ronilt« , e 
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THE OATHS ACT, 1989 
(ACT 44 OF 1969) [*] 

[26th December, 1969]. 
An Act to consolidate and amend the law 

relating to judicial oaths and £or cer- 
tain other purposes. 

Be it enacted by Parliament in the 
Twentieth Year of the Republic of India 
as follows — • 

1. Short title and extent. 

(1) This Act may be called the Oaths 
Act, 1969 

(2) It extends to the whole of India 
except th P State of Jammu and Kashmir 

2. Saving of certain oaths and affirma- 

tions. 

Nothing m this Act shall apply to pro- 
ceedings before courts martial or to 
oaths, affirmations or declarations pres- 
cribed by the Central Government with 
respect to members of the Armed Forces 
of the Union 

3. Power to administer oaths. 

(1) The following courts and persons 
shall have power to administer, by them- 
selves or, subject to the provisions of 
sub-sec (2) of Sec. 6, by an officer em- 
powered by them m this behalf, oaths 
and affirmations in discharge of the duties 
imposed or in exercise of the powers 
conferred upon them by law, namely — 1 

(a) all courts and persons having by 
law or consent of parties authority to 
receive evidence, 

(b) the commanding officer of any 
military, naval, or air force station or 
ship occupied by the Armed Forces of 
the Union, piovided that the oath or 
affirmation is administered within the 
limits of the station 

(2) Without prejudice to the powers 
conferred by sub-section (1) or by or 
under any other law for the time being 
in force, any court, Judge, Magistrate or 
person may administer oaths and affirma- 
tions for the purpose of affidavits, if em- 
powered in this behalf — 

(a) by the High Court, in respect of 
affidavits for the purpose of'* judicial pro- 
ceedings; or 

(b) by the State Government, in respect 
of other affidavits. 

4. Oaths or affirmations to be made by 

witnesses, Interpreters and jurors. 

(1) Oaths or affirmations shall be made 
by the following persons, namely — • 

(a) all witnesses, that is to say, all 
persons who may lawfully be examined, 
or give, or be required to give, evidence 
bv or before an\ court or person having 
by law or consent of parties authority to 
examine such persons or to receive evi- 
dence; 

* Received the assent of the President 
on 26-12-1969 Act published in 
Gaz of Inc], 26-12-1969, Pt II-S 1, 
Ext, p 407 

For Statement of Objects and Reasons, 
see Gaz of Ind 27-11-1967, Pt II- 

S. 2. Ext p. 1101. 
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(b) interpreters of questions put to, 
and evidence given b\, witnesses, and 

(c) jurors* 

Provided that where the w'itnesq is a 
child under twelve years of age, and the 
court or person having authority to exa- 
mine such witness is of opinion that, 
though the witness understands the duty 
of speaking the truth, he does not under- 
stand th P nature of an oath or affirma- 
tion, the foregoing provisions of this sec- 
tion and the provisions of Section 5 shall 
not apply to such witness, but* in any 
such case the absence of an oath or 
affirmation shall not render inadmissible 
any evidence given by such witness nor 
affect the obligation of the witness to 
state the truth. 

(2) Nothing in this section shall render 
it lawful to administer, m a criminal pro- 
ceeding, an oath or affirmation to the 
accused person, unless he 13 examined as 
a witness for the defence, or necessary 
to administer to the official interpreter of 
any court, after h P has entered on the 
execution of the duties of his office, an 
oath or affirmation that he will faithfully 
discharge those duties 

5. Affirmation by persons desiring to 

affirm. 

A witness, interpreter or juror may, in- 
stead of making an oath, make an affir- 
mation 

6. Forms of oaths and affirmations. 

(1) All oaths and affirmations made 
under Section 4 shall be administered ac- 
cording to such one of the forms given 
in the Schedule as may be appropriate 
to the circumstances of the case 

Provided that if a witness in any judi- 
cial proceeding desires to give evidence on 
oath or solemn affirmation m any form 
common amongst, or held binding by, 
persons of the class to which he be- 
longs, and not repugnant to justice or 
decency and not purporting to affect 
any third person, the court may, if it 
thinks fit, notwithstanding anything 
hereinbefore contained, allow him to 
give evidence on such oath or affir- 
mation 

(2) All such oaths and affirmations 
shall, in ike case of all courts other than 
the Supreme Court and the High Courts, 
b P administered by the presiding officer 
of the court himself, or, in the case of a 
Bench of Judges or Magistrates, by any 
one of the Judges or Magistrates, as tils 
ease may be 

7. Proceedings and evidence not invali- 

dated by omission °f oath or Irregu- 
larity. 

No omission to lake any oath or make 
any affirmation, no substitution of any 
cne for am other of them, and no irregu- 
larity whatever in the administration of 
any oafh or affirmation or in Hie form 
m which it is administered, shall invali- 
date any proceeding or render Inadmissi- 
ble am evidence whatever, in or in res- 
pect of which such omission, substitution 
or irregularity took place, or shall affect 
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the obligation of a witness to slate the 
truth 

8 Persons giving evidence bound to state 

the truth 

Every person giving evidenu. on an> 
subject before any court or person hereby 
authorised to 'idnutiiMer oaths and atlir 
matinn, shill be bound to state the truth 
on such subject 

9 Repeal and savins _ 

(1) The Indian Oaths Act 1873 is here 

by repealed 

(’) tthcre in any proceeding pending 
at th P commencement of this Ac| thf 
parties have agreed to be bound b> any 
such oith or iITtrmation as is specified in 
Section 8 of the said Act then notsvilh 
s inding the repeat of the said Act the 
provisions of sections 9 to 12 of the said 
Acj shall continue to apply in relation to 
such igrecmcnt as if this Act had not 
been passed 


TUT SCHEDtlLL 


THE MONOPOLIES AND RESTRICTS E 
TRADE PRACTICES ACT, 1909 
(ACT 54 OF 1969}* 

[27lh December 10b9l 
An Act to proslde that the operation of 
the economic system docs not result in 
the coocentraRon of economic power to 
the common detriment lor the control 
of monopolies for the prohibition of 
monopolistic and restrictive trade prae 
tices and fo r matters connected there 
with or incidental thereto 
De il enacted by Parliament in the 
Twentieth \tar of the Republic of India 
as follows — 

CinPTER I 
Preliminary 

1 Short title, extent and commencement 

(1) This Ad may be called the Mono 
pohes and Restrictive Trade Practices Act 
1909 

(2) It extends to the whole of India ex 
cept the State of Jammu and Kashmir 

(3> It shall come into force on such 
dale i, lh P Central Government may by 
notification in the Official Gazette ap 
pom l 


(Sic Section fi» 

Torms Of Oaibs Or Affirmations 
form No I (Witnesses) — 


swear in the name of God 

I do - — — that 

solemnly affirm 

what I shall state shall be the truth 
the whole truth and nothing but the 
truth 

Form No 2 (Jurors) — 


swear In the name of God 

I d 0 that 

solemnly affirm 

I will v ell and truly try and true dell 
S crime rniVe Irflwccn Ihe Slat,, and the 
Prisoner (s) at ll lv bir whom I siuli 
line m clnrge and a true verdict give 
according lo !!*• evidence 
I ~ or m No 3 (Interpreters) — - 


3 Act not to apply In eerMIn eases 

Unless Ihe Centul Government by noli 
flcation in the Official Gazelle otherwise 
directs this Act shill not apply to — 

(a) any undertaking owned or control 
led by a Government companv 

(b) any undertaking owned or conlrol 
led by fhc Government 

(c) any undertaking owned or control 
ltd by a corporation (not licmg a com 
pany) established by or under any Cm 
tral Provincial or Stile Act 

fd) any Iradc union or other assocn 
honor workmen or employees formed for 
Ihcir own reasonable protection as suili 
workmen or employees 

(e) any undertaking engaged *n an m 
dustry the management of winch Ins 
been taken over by any person or body of 
penons in pursuance of any authorisation 
made by Ihe Ccnlril Government under 
any law for the lime being in force 


swear In the name of God 

1 d ° t t 7t that 

solemnly affirm 

LSi U truly Interpret and es 

plain all question, put to and evidence 
Pivtn by witnesses and translate cor 
rectiy and accurately all documents 
given to me for translitlon 
Form To 4 (Affidavits) — 

swear in tbe name of God 

I do — — .. — . . 

solemnly affirm 

Ibis is nr rune and sigftalurc (nr mutl 
“ !“ mi HUM 


4 tppllenllon of other laws rot barred 
(I) Sase ns otherwise provided fn sub 
section (2) or elsewhere in this Act the 
provisions of this Act shall l>e >n mldttlon 
to not in derogation ot any other 
law for tlie time being in force 

12) Notwithstanding anything £? n *y , J 
cd in Scclmn 3 or elsewhere in t hi* v 
so much of the provisions of In" *»{ 
as relate to matters in respect of wlncii 
specific provisions exist In the 

(i) Reserve Rank of India Art 1931 or 
the I anting f tegufilioB Ait ' 

* Receiv ed the assent of the President 
on 27 12 I9C9 Act published in 
Gaz of Ind-, !*• 1*^® * f 

S 1 Ext p «7 

For Statement of Objects and Peas m 
sec Caz of ln<i IN 8 1017 Ft H 
S 2 Lit p And for i f 'int 

Committee Report see Gaz of Ind 
2G2 19S9 PI II S 2 Ext p 110 
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(n) Slate Bank of India Act, 1955, or 
the State Bank of India (Subsidiary Banks) 
Act, 1959, or, 

(m) Insurance Act, 1938, shall not apply 
to a banking companx', the State Bank of 
India or a subsidiary bank, as defined in 
the State Bank of India (Subsidiary Banks) 
Act, 1959, or an insurer, as the case may 
be. 

»■**-** 
CHAPTER III 

Concentration of Economic Power 
PART A 

20. Undertakings to which this Part ap- 
plies. 

This Part shall apply to — 

(a) an undertaking if the total value 
of— 

(i) its own assets, or 

(n) its own assets together with the 
assets of its inter-connected undertakings, 
is not less than twenty crores of rupees, 

(b) a dominant undertaking — 

(i) where it is a single undertaking, the 
value of its assets or 

(n) where it consists of more than one 
undertaking, the sum-total of the \aluc 
of the assets of all the inter-connected 
undertakings constituting the dominant 
undertaking, 

is not less than one crore of rupees 

Explanation — The value referred to in 
this section shall be, 

(i) in the case of an undertaking refer- 
red to in clause (a) or clause (b), as the 
case may be, the value of its assets on 
the last day of its financial year which 
closes during the calendar year immediate- 
ly preceding the calendar year in which 
the question arises as to whether this 
Part does or does not apply to such 
undertaking, and 

(n) in the case of an inter-connected 
undertaking, the value of its assets on the 
last day of its financial year which closes 
during the calendar year immediately 
preceding the calendar year m which the 
question arises as to whether this Part 
does or does not apply to the undertaking 
referred to m clause (a) or clause (b) 

21. Expansion of undertakings. 

(1) Subject to the provisions of Sec- 
tion 23. where an undertaking to which 
this Part applies proposes to substantial- 
ly expand its actiwties by the issue of 
tresh capital or by the installation of 
new machinery or other equipment or in 
any other manner, it shall, before taking 
any action to give effect to the proposal 
for such expansion, give to the Central 
Government notice, m the prescribed form, 
of its intention to make such expansion, 
stating therein the scheme of finance with 
regard to the proposed expansion, whe- 
ther it is connected with any other 
undertaking or undertakings and if so, 
giving particulars relating to ali the 
inter connected undertakings and such 
other information as may be prescribed. 

(2) Notwithstanding anything contain- 
ed in am other law for the tunc being 
in force, no undertaking shall give effect 
to any proposal for its substantial ex- 


pansion unless such proposal has heen 
appioved by the Central Government 

Explanation — For the purpose of this 
section, an undertaking shall be deemed 
to expand substantially if, after such ex- 
pansion, — 

(a) in the case of an undertaking to 
which clause (a) of section 20 applies, — 

|i) the value of its assets, before the 
expansion, xvould result m an increase by 
not less than twenty-five per cent of such 
value, or 

(ii) the production, supply or distribu- 
tion of any goods or the provision of any 
services by it before the expansion, 
would result in an increase by not less 
than twenty-five per cent of the goods 
produced, supplied, distributed or con- 
trolled, or services provided, by it, 

(b) in the case of an undertaking to 
which clause (b) of section 20 applies, the 
production, supply, distribution or con- 
trol of any goods or the provision of any 
services by it would result in an increase 
by not less than twenty-five per cent of 
the goods produced, supplied, distributed 
or controlled, or services provided, by it 
before the expansion 

(3) (a) The Central Government may 
call upon the undertaking concerned to 
satisfy it that the proposed expansion or 
the scheme of finance with regard to such 
expansion is not likely to lead to the 
concentration of economic power to the 
common detriment or is not likely to be 
preiudicial to the public interest in any 
other manner and thereupon the Central 
Government may, if it is satisfied that it 
Is expedient in the public interest so to 
do, by order accord approval to the pro- 
posal for such expansion 

(b) If the Central Government is of 
opinion. that no such order as is referred 
to in cl (a) can be made without a 
further inquiry, it may refer the applica- 
tion to the Commission for an inquiry and 
the Commission may, after such hearing 
as it thinks fit, report to the Central Gov- 
ernment its opinion thereon 

(c) Upon receipt of the report of the 
Commission, the Central Government may 
pass such orders with regard to the pro- 
posal for the expansion of the undertaking 
as it max’ think fit 

(d) No scheme of any expansion ap- 
proved by the Central Government and no 
scheme of finance with regard to such ex- 
pansion shall be modified except with 
the previous approval of the Central 
Gov ernment. 

(4) Nothing in this section shall ap- 
ply to any industrial undertaking (which 
is not a dominant undertaking) to which 
Section 13 of the Industries (Develop- 
ment and Regulation) Act, 1951, applies, 
in so far as th e expansion relates to pro- 
duction of the vame or similar txpe of 
goods. 

22. Establishment of new undertakings. 

(1) No person or authority, oilier than 
Government, shall, after the commence- 
ment, of this Act, establish any new under- 
irking which, when established would 
become an inler-conncclcd undertaking of 
an undertaking to which clause (nl of 
Section 20 applies, except under, and in 
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accordance with the previous pcrmn'ion 
rf the Central Government 

(2) \m person or authority intending 
In est iIjIisIi a mw undcrlikinq referred to 
in suhsetlion tt) shall before taking any 
action for the establishment of such 
un lertaking nuke m application to the 
Central Government in the prescribed form 
for that C ivcmmcnl s approval to the pro 
post! r>{ establishing any tinrfcrfiktng 
and shall set out m such application in 
formation with recard to the inter con 
nection if any of the new underta! Ing 
(wbuh is intended to he established) with 
every other undertaking (be scheme of 
finance for the establishment of the 
new undertaking and such other infor 
mation as may be prescribed 

(3) fal The Central Government may 
cal! upon the person or authority to 
satisfy it that the proposal to establish 
a new undertaking or the scheme of 
finance with regard to such proposal 
Is not likely to lead, to the concentra 
tion of economic power to th p common 
detriment or is not likely to be 
prejudicial to the public interest In any 
Cither nunner and thereupon the Central 
Got ruipent nu> if it is svlisfied that >1 
Is expedient In the public interest so 
to do by order accord approval to the 
proposal 

(1) If the Cdilnl Government is of opm 
Ion that no such approval as is referred 
to In cl (a) can be made without further 
inquiry it may refer the application to 
the Commission for an inquiry and the 
Comm's-ion may after such hearing as 
It thinks fit report to the Central Gov 
cmm»nt Its opinion thereon 

(c) Lpon rcce'pt of the report of the 
Comm'ssion th p Central Government 
may pa-s such order with regard to 
the proposal for the es‘abUshrnent of 
a n p w undertaking as It may think fit 

(d) 'o scheme of flnwe op the stren 
Kth of which the establishment of a new 
undertaking has been approved by the 
Central Government -hall be modified 
except with previous approval of that 
Gcr emment 


2X Merger amalgamation and fake or «r 
(1) Notwithstanding am thing contain 
*d In ani other law for the time being In 
force — 


(a) no s -1 cine of merger or amalgama 
lien of an unlcrlakmg to which this Part 
applies with any other undertaking 
(1) no scheme of merger or amalgams 
lion of two or more undertakings which 
won d have the egert of bringing Into 
ex Is p nce an undertaking to vh|*h 
clause (a) cr clans* (b) of 5 20 wou'd 
apply 

*‘ivll be sanctioned by iny Court or lie 
recr~ilsed for any purposr or be given 
eTcct to unless He scheme for such mer 
g r or atmlganialioti has I-een approved 
J y t’l Central T < ernm nf un !-r this Act 


PI If inv u- 
INtrt applies fr: 




Inch this 
•heme r f merger 
iny other ur ler 

a result of such 
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merger or amalgamation on undertaking 
would come mlo existence to which chu«e 
(a) or clause fb) of Section 20 would ap 
ply il shall before ljkin„ any action to 
give cfTect to the proposed scheme make 
an application to the Centra! Govern 
ment in the prescribed form with a 
copy of the scheme annexed thereto 
for the approval of the scheme 

(V bothing in eub si.clion (1} or *ttb 
section (2) shall nppty to the clieme of 
merger or amalgamation of surh inter 
ronncctcd undertakings as ore not doml 
nant undertakings and as product the 
same v.oods 

(4) if an undertaking to which Ihi* 
Part applit proposes to acquire by pur 
chase take over or otherwise the whole 
or part of an undertaking which will or 
may result either — 

fa) in the creation of an undertak 
ing to which this Part would apply or 

fb) In the undertaking becoming an 
inter connected undertaking of an under 
taling to which this Part applies 

It shall before an> effect to its 
proposals make an application In writ 
ing lo Hu Cintril Government In Uie 
prevribed form of its intention to mike 
suih acquisition tJtmg therein infor mt 
li m regarding Us inter ronntclion with 
other undertikings the scheme of finance 
with regard to the proposed acquisition 
and such other information as ran be 
presented 

|j) No proposal referred to In sub sec 
lion (4) which has been approved by thp 
Central Government and no scheme of 
finance v ilh regard to such proposal shall 
be modifiel eiccpt with the previous ap 
proval of Ibc Centrd Government 

(6) On receipt of an apphralion und»r 
sub seclion (2) or subsection (4) the Ten 
tral Government may if it thinks fit 
refer the matter to the Commission for 
an inquiry and the Commission may after 
such heinng as it Ihinks lit report lo 
the Central Government its opinion there 
on 

(7) On receipt of the Commissions re 
port the Central Covcrnmcnt may pvs 
such orders ns it may think fit 

(8) Notwithstanding anything contafn 
ed In any other law for the lime being fn 
force no proposal to acquire by purcha c 
take over or otherwise of sn undertaking 
to which this Part applies shall be given 
effect to unless the Central Government 
has made an o-der according its ap 
proval to the proposal 

19) Nothing In stib-srclion f4) «MH 
apply to the ficqui Iti m hy nn undertaking 
which is not a dominant undertaking rf 
another und risking which fs not also a 
dominant undertaking if bo h such under 
takings produce th* same goods 

Provided Jbal nothing in thh sub «ec 
lion shall apply if av a result cf such 
acquisition an undertaking conies i ito exit 
tenre to wh rh clause fil or c* - e lb) 
of r erlion "0 w u’d apflv 

24 Merger 3ma!g»uratIon or tile over 
fn contravention oJ ‘fdkn 2 n 

Where anv men. r amalgamation nr 
take over it being or h3i been effected 
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ia contravention of the provisions of Sec- 
tion 23, the Central Government mav, after 
such consultation with the Commission as 
it may consider necessary, direct, without 
prejudice to any pcnaltv winch may be 
imposed under this Act for such contra- 
vention, the undertaking concerned to 
cease and desist from such contravention, 
to divest itself of the stock or other share 
capital or assets so acquired and to carry 
out such further directions as ihe Cen- 
tral Government may, m all the circum- 
stances of the case, issue 

25 . Directors of undertakings not to be 

appointed directors of other under- 

takings. 

(1) is Olvvithslandmg anything to the 

contrary contained m any other law for 
the time being in force, no person, who 
is a director of an undertaking to which 
this Part applies, shall be appointed, 
after the commencement of this Act, as a 
director, of any other undertaking except 
with the prior approval of the Central 
Government and any appointment con- 
trary to the provisions of this section 
shall be void 

Provided that the approval of the Cen- 
tral Government shall not be necessary’ 
to the appointment of a person as a direc- 
tor of an undertaking unless he holds 
such ofTice in more than ten inter-con- 
nected undertakings 

(2) Notwithstanding anything contain- 
ed in sub-section (1), no act done by a 
person as a director shall be invalid mere- 
ly on the ground that his appointment 
was void by reason of this section or of 
any provision of this Part. 

Provided that nothing in this section 
shall be deemed to give validity to any 
act done by a director after liis appoint- 
ment has been shown to the undertaking 
and the director concerned to be void 

(3) Notwithstanding anything to the 
contrary contained in any other law for 
the time being in force, every director 
holding such directorship as is not con- 
sistent with the provisions of this section 
shall, unless his appointment expires ear- 
lier, obtain within a period of one year 
from the commencement of this Act, the 
approval of the Central Government to 
such appointment and if he fails to do 
so, his appointment, shall, on the expiry 
of the said period, become void 

(4j The provisions of sub-sections (1), 
(2) and (3) shall, as far as may be, ap- 
ply to partners of any firm which is an 
undertaking within the meaning of this 
Act, as they apply to directors of com- 
panies 

26. Registration of undertakings to which 

Part A applies. 

(1) Every undertaking to which this 
Part applies at the commencement of this 
Act or to which the provisions of that 
Part become applicable thereafter, shall, 
within sixtv days from such commence- 
ment or the date on which that Part 
becomes first applicable to it, or within 
such further lime as the Central Govern- 
ment mav. on sufficient cause being 
shown, allow, make an application (in 
such form and containing such particulars 


as may be prescribed) to the Central Gov- 
ernment . for its registration as such 
undertaking 

(2) The Central Government shall, on 
receipt of the application referred to m 
sub section (1), forthwith enter the name 
of the undertaking in a register to be 
maintained for the purpose and issue to 
the undertaking concerned a certificate of 
registration containing such particulars as 
may be prescribed 

(3) Any undertaking which has ceased 
to be an undertaking to which this Part 
applies may, at any time after such 
cesser, apply to the Central Government 
for cancellation of the registration and 
the Central Government may, after mak- 
ing such inquiry' as it may think fit, 
cancel the registration of such undertaking 
and notify such cancellation in the Offi- 
cial Gazette. 

PART B 

27. Division of undertakings. 

(1) Notwithstanding anything contain- 
ed in this Act or in any other law for the 
time being in force, the Central Govern- 
ment may, if it is of opinion that the 
working of an undertaking to which Part 
A of tins Chapter applies, is prejudicial to 
the public interest, or has led, or is lead- 
ing, or is likely to lead, to the adoption 
of any monopolistic or restrictive trade 
practices refer the matter to the Commis- 
sion for an inquiry as to whether it is 
expedient in the public interest to make 
an order, — 

(a) for the division of any trade of the 
undertaking by the sale of any part of 
the undertaking or assets thereof, or, 

(b) for the division of any undertaking 
oi inter-connected undertakings into such 
number of undertakings as the circum- 
stances of the case may justify, 

and the Commission may, after such 
hearing as ft thinks fit, report to the 
Central Government Us opinion thereon 
and shall, wdiere it is of opinion that a 
division ought to be made, specify the 
manner of the division and compensation, 
if any, payable for such division 

Explanation — For the purposes of this 
section all activities carried on by way of 
trade by an undertaking or two or more 
interconnected undertakings may be treated 
as a single trade. 

(2) If the Commission so recommends, 
the Central Government may, notwith- 
standing anything contained m any 
other law for the time being in force 
by an order in writing direct the divi- 
sion of any trade of the undertaking or 
of the undertaking or interconnected 
undertakings 

(3) Notwithstanding anything con- 
tained in any other law for the time 
being in force, the order referred to m 
sub-section (2) may provide for all such 
matters as may be necessary to give effect 
to the division of anv trade of the under- 
taking or of the undertaking or inter-con- 
nected undertakings, including, — 

(a) the transfer or vesting of properly, 
rights, liabilities or obligations; 

(b) the adjustment of contracts cither 
by the discharge or reduction of any lia- 
bility or obligation or otherwise; 
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fc) the creation allotment surrender 
cr cancellation of any shares stock or 
>rcunties 

(d) the payment of compensation 

(e) the formation or winding up of 
an undertaking or the amendment of the 
memorandum and articles of association 
or any other instruments regulating the 
business of any undertaking 

(fl the extent to which and the 
circumstances in which provisions o! 
the order affecting an undertaking may 
be altered by the undertaking and the 
registration thereof 

(C) the continuation with such changes 
as may bp necessary of parties to any 
legal proceeding 

It) Where the Central Government 
makes or intends to make an order for 
any purpose mentioned in sub section (3) 
it may with a view to achieving that 
purpose prohibit or restrict the doing of 
anything that might impede the operation 
or making of the order and may impose 
on any person such obligations as to the 
carrying on of any activities or the safe 
guarding of any a sets as it may think 
lit or it may by order provide for the 
carrying on of any activities or safeguard 
mg of any asset* either by the appoint 
ment of a person to conduct or supervise 
the conduct of any such activities or m 
anj other manner 


(5) Notwithstanding anything ronfam 
ad in any other law for the time being 
In force or in any conlract or in any 
memorandum or articles of association 
an officer of a company who ceases to 
hold office a* such m consequence of the 
division of an undertaking or inter con 
necled undertaking* shall not be entitled 
to claim any compensation for such 


CrUPTEH IV 

Monopolistic Trade Practices 

31 JSW? Coomloh. o! noi.„ 
pollstlc trade praellre* 

BpPCars lo **• Central 

s: r H£ sMtasss 

»!Mr «U iLSi'Sj 

b&s aus* - c °™ s- 

«S*Z‘S£.sgV°,S?:™r«f 

trade practice operate* or **? e 

& “M’aS 

standing anything contained T !2 twlth 
other law t J or t5S bSEl .« e any 

sissrus 

|S> A W order made Hj. a. ce-itei 


Government under thfs section may 
Include an order- 
fa) regulating the production sup 
ply distribution or control of any goods 
by the undertaking or the control 
or supply of any service by it and fixing 
the terms or sale (including prices) or 
supply thereof 

ib) prohibiting the undertaking from 
resorting to any act or practice or from 
pursuing any commercial policy which 
prevents or lessens or is likely to pre 
vent or lessen competition in the pro 
duction supply or distribution of any 
goods or provision of any services 
(c) fixing standards for the goods 
used or produced by the undertakings 
(d| declaring unlawful, except to 
such extent and In such circumstances 
as may be provided by or under the 
order t^e making or carrying out ot 
an/ such agreement as may be 
specified or described in the order 
(e) requiring any party to any such 
agreement a3 may be so specified or 
described to determine the agreement 
within such time as may be so specffl 
ed either wholly or to such extent as 
may be so specified 


32 Monopolistic trade practice when to 
be deemed to be prejudicial to 
public Interest 

For the purposes of this Chapter a 
monopolistic trade practice shall be 
deemed to be prejudicial to public In 
terest If having regard to the economic 
conditions prevailing in the country 
and to all other matters which ore re 
levant in the particular circumstances 
the effect of the trade practice Is or 
would be — 

(a) to Increase unreasonably the cost 
relating to the production supply or 
distribution of goods or the perform 
ance of any service 
lb) to Increase unreasonably— 

(I) the prices at which goods ore 
sold or 

(ii) the profits derived from the pro 
auction supply or distribution of goods 
or from the performance of any ser 
vice 

(c| to reduce or limit unreasonably 
competition In the production supply 
or distribution of any goods (Including 
their 6a]e or purchase) or the provision 
of any service 


M) to limit or prevent unreasonably 
tne supply of goods to consumers or 
the provision of any service 
Ml to result in a deterioration in the 
quality of any goods or in the perform 
ance of any service 


CHAPTER V 

registration or Agreement Relating 
restrictive Trade Practices 
33. Registrable agreements relating to 
restrictive trade practices 

agreement relating to a re 
sinctlve trade practice falling within 
mor e of the following categories 
“c subject to registration In ac 
cordance with the provisions of this 
Chapter namely — 
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(a) any agreement which restricts, 
or is likely to restrict, by any method 
the persons or classes of persons to 
whom goods are sold or from whom 
goods are bought; 


the Central Government or if the Gov- 
ernment is a party to such agreement 


(b) any agreement requiring a pur- 
chaser of goods, as a condition of such 
purchase, to purchase some other 
goods; 

(c) any agreement restricting m any 
manner the purchaser in the course 
of his trade from acquiring or other- 
wise dealing m any goods other than 
those of the seller or any other per- 
son, 

(d) any agreement to purchase or 
sell goods or to tender for the sale or 
purchase of goods only at prices or on 
terms or conditions agreed upon be- 
tween the sellers or purchasers, 

(e) any agreement to grant or allow 
concessions or benefits, including al- 
lowances, discount, rebates or credit 
m connection with, or by reason of, 
dealmgs, 

(f) any agreement to sell goods on 
condition that the prices to be charged 
on re-sale by the purchaser shall be 
the prices stipulated by the seller un- 
less it is clearly stated that prices 
lower than those prices may be charg- 
ed; 

(g) any agreement to limit, restrict 
or withhold the output or supply of 
any goods or allocate any area or mar- 
ket for the disposal of the goods, 

(h) any agreement not to employ or 
restrict the employment of any method, 
machinery or process in the manu- 
facture of goods, 

(i) any agreement for the exclusion 
from any trade association of any per- 
son carrying on or intending to carry 
on, in good faith the trade m relation 
to which the trade association is form- 
ed; 

(j) any agreement to sell goods at 
such prices as would have the effect 
of eliminating competition or a compe- 
titor, 

(k) any agreement not hereinbefore 
referred to m this section which the 
Central Government may, by notifica- 
tion in the Official Gazette, specify for 
the time being as being one relating to 
a restrictive trade practice within the 
meaning of this sub-section pursuant to 
any recommendation made by the Com- 
mission m this behalf; 

(l) any agreement to enforce the 
carrying out of any such agreement as 
is referred to in this sub-section 

(2) The provisions of this section 
shall apply, so far as may be, in rela- 
tion to agreements making provision 
for services as they apply in relation 
to agreements connected with the pro- 
duction, supply, distribution or control 
of goods 

(3) No agreement falling within this 
section shall be subject to registration 
in accordance with the provisions of 
this Chapter if it is expressly authoris- 
ed by or under any law for the time 
being in force or has the approval of 


Control of Certain Restrictive 
Trade Practices 

37. Investigation into restrictive 
practices by Commission. <rade 

U) The Commission may mouire 
« f n1S 

f f° r J nqU,ry and > after such inquiry 
it is of opinion that the practice icorZ 
judicial to the public interest, the Com 
mission may, by order, direct thlt- 

ed't’rtfe.fS'S 

strictive trade practice or shall stand 
modified in respect thereof m such 

order. 61 " 33 may be specifled “he 


't, '-wumusuion may, instead of 

pemft the y n.n f r , Under thls action, 
trade t0 any restrictive 

iraae practice, if he so applies to 

s t e Ps within the time specified m 
this behalf by the Commission as mav 
be necessary to ensure that the tradl 
practice is no longer prejudicial to the 
public interest, and, m any such case 
if the Commission is satisfied that the' 
necessary steps have been taken with! 

fn speci i ied > i1; may decide not 

to make any order under this section 
m respect of that trade practice 

(3) No order shall be made under 
sub-section (I) in respect of— 

(a) any agreement between buyers 
relating to goods which are bought by 
the buyers for consumption and not 
for ultimate re-sale whether in the 
same or different form, type or specie 
or as constituent of some other goods; 

(b) a trade practice which is ex- 
pressly authorised by any law for the 
time being in force 


(4) Notwithstanding anything con- 
tained in this Act, if the Commission, 
during the course of an inquiry under 
sub-section (1), finds that a monopoli- 
stic undertaking is indulging in 
restrictive trade practices, it may, after 
passing such orders under sub-sec- 
tion (1) or sub-section (2) with respect 
to the restrictive trade practices as it 
may consider necessary, submit the 
case along with its findings thereon to 
the Central Government with regard to 
any monopolistic trade practice for 
such action as that Government may 
take under Section 31 


38. Presumption as to the public inter- 
est. 

(I) For the purposes of any pro- 
ceedings before the Commission under 
Section 37, a restrictive trade practice 
shall be deemed to be prejudicial to the 
public interest unless the Commission is 
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satisfied of any one or more of the fol 
lowing circumstances that Is to say — 

(a) that the restriction fs reasonably 
necessary having regard to the charac 
ter of the goods to which it applies to 
protect the public against Injury (whe 
ther to persons or to premises) in con 
nection with the consumption installa 
tion or use of those goods 

(b) that the removal of the res 
trietton would deny to the public as 
purchasers consumers or users of any 
goods other speclilc and substantial 
benefits or advantages enjoyed or like 
ly to be enjojed by them as such whe 
ther by virtue of the restriction itself 
or of any arrangements or operations 
resulting therefromi 

(c) that the restriction Is reasonably 
necessary to counter act measures taken 
by any one person not party to the 
agreement with a view to preventing 
or restricting competition in or In re 
lation to the trade or business In which 
the per-ons party thereto are engaged! 

(d) that the restriction Is reasonably 
necessary to enable the persons party 
to the agreement to negotiate fair 
terms for the supply of goods to or the 
acquisition of goods from any onfl 
person not party thereto who controls 
a preponderant part of the trade or 
busine-s of acquiring or supplying such 
good* or for the supply of goods to 
any person not party to the agreement 
and not carrying on such a trade or 
business who either alone or in com 
binatlon with any other such persons 
controls a preponderant part of the 
market for such goods 

fe) that having regard to the con 
ditions actually obtaining or reasonably 
foreseen at the time of the application 
the removal of the restriction would 
be likely to have a serious and per 
e stent adverse elTect on the general 
level of unemployment fn an area, or In 
areas taken together In which a sub 
stantlal proportion of the trade or tn 
dustry to which the agreement relates 
is situated i 

If), that, hav.mg, mgfli -A. *eo ‘hft. nrmrii. 
t!on3 actually obtaining or reasonably 
foreseen at the time of the application 
the removal of the restriction would 
b“ 15 rely to cause a reduction In the 
volume or earnings of the export bus! 
ness which Is substantial cither In 
relation to the whole export business of 
India or In relation to the whole bu 3 i 
ness (including export business) of the 
said trade or industry 

(g) that the restriction is reasonably 
required for purposes In connection 
with the maintenance of any other 
res*riction accepted by me parties 
whether under the same agreement 
or under any other ag-e^ment between 
thi"n being a res*rlctlon which is found 
b 7 the Co-nmLsion not to be contrary 

m ’ #res ! upon grounds 
other than those speUft'd la this para 
graph or has been so found fn previous 
p T5^i inn ** rore the Commission or 

(h) that the restriction does not 
directly or irdlrectly restrict or dls 
courage competition to any material de 


gree fn any relevant trade or Industry 
and is not likely to do so 
and Is further satisfied (in any such 
case) that the restriction 13 not un 
reasonable having regard to the 
balance between tho.e circumstances 
and any detriment to the public or to 
persons not parties to the agreement 
(being purchasers, consumers or us»rs 
of goods produced or sold by such 
parties or persons engaged or seeking 
to become engaged In the trade or busl 
ness of selling such goods or of produc 
Ing or selling similar goods) reoUlting 
or likely to result from the operation ot 
the restriction 

(2) In this section purchasers con 
sumers and users Include persons 
purchasing consuming or using for the 
purpose or In course ot trade or bus' 
ness or for public purposes and refer 
ences tn this section to any one person 
Include references to .my two or more 
persons being Inter connected under 
takings or individuals carrying on busl 
ness In partnership with each other 

39 Special conditions for avoidance of 
conditions for maintaining rC sale 
prices 

111 Without prejudice to the provl 
slons of this Act with respect to 
registration and to any of the powers 
of the Commission or of the Central 
Government under this Act any term 
or condition of a contract for the sale 
of goods by a person to a wholesaler or 
retailer or any agreement betv cen a 
person and a wholesaler or retailer 
relating to such silo shall be void In so 
far as it purports to e-tablLh or provide 
for the establishment of minimum 
prices to be charged on the re sole of 
goods in India 

(2) After the commencement of this 
Act no supplier of goods whether 
directly or through any person or as 
soclatlon of persons actirg on his 
behalf shall notify to dealers or other 
wLe publish on or In relation to an7 
goods a price stated or calculated to 
he. tin rlnrst raid. as. the. minimum price 
which may be charged on the re sale 
of the goods in India 

(3) This section shall apply to patent 
ed articles (Including articles made b7 
a patented proce-s and articles fif'd® 
under any trade marl ) os It applies to 
other goods and notice of any term o® 
condition which is void by virtue or 
this section or which would be so void 
If Included in a contract of sale or 
agreement relating to the sale of suen 
article shall be of no elTect for the pur 
pose of limiting the right of a dealer 
to dispose of that article without in 
fnngement of the patent or trade mar* 
as the case may be 

Provided that nothing In this section 
shall aiTect the validity as betveen the 
parties and their successors of an 7 
term or condition of a licence gran.ea 
by the proprietor of a patent or trade 
mark b> a licensee under any such 
licence or of any assignment of a patent 
or trade mirk so far as It regulates 
the price at which articles produced or 
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processed by the licensee or the as- 
signee may be sold by him 

Explanation — In this section and in 
Section 40, the term “supplier , m 
relation to supply of any goods, means 
a person who supplies goods to any 
person for the ultimate purpose of re- 
sale and includes a wholesaler, and tne 
term “dealer” includes a supplier ana 
a retailer 

40. Prohibition of other measures for 
maintaining re-sale prices. 

(1) Without prejudice to the provi- 
sions of this Act with respect to regis- 
tration and to any of the powers of the 
Commission or of the Central Govern- 
ment under this Act, no supplier shall 
withhold supplies of any goods from 
any wholesaler or retailer seeking to 
obtain them for re-sale in India on tne 
ground that the wholesaler or retailer— 

(a) has sold m India at a price be- 
low re-sale price, goods obtained, 
either directly or indirectly, from that 
supplier, or has supplied such goods, 
either directly or indirectly, to a third 
party who had done so; or 

(b) is likely if the goods are sup- 
plied to him to sell them in India at a 
price below that price or supply them, 
either directly or indirectly, to a thira 
party who would be likely to do so. 

(21 Nothing contained in sub-section 
(11 shall render it unlawful for a sup- 
plier to withhold supplies of goods 
from any wholesaler or retailer or to 
cause or procure another supplier to do 
so if he has reasonable cause to believe 
that the wholesaler or the retailer, as 
t“ cSe may ba, haa been ujm| a. 
loss leaders any goods of the same or 
a similar description whether obtained . 

* r S MS'S 6oods°sbaII be 
ed % be Withholding snnpl.es of soods 

"fai refuses' 7 or fills to supply those 

other matters which are tessutvo 
able than those at or on wmcn 

normally supplies thosesoods to «her 

dealers carrying on business 
circumstances; or f „ con . 

(c) treats a dealer, in spite or a 
tract with such dealer for the s«PPly 
of goods, in a manner less favoui-aoi 
than that in which he normally treats 
other dealers. . in respect ^ 


the price or minimum price which is 
to be charged on, or is recommended 
as appropriate for, a sale of that de- 
scription or any price prescribed or 
purporting to be pescribed for that 
purpose by any contract or agreement 
between the wholesaler or retailer and 
any such supplier. 

Explanation II— A wholesaler or re- 
tailer is said to use goods as loss leaders 
when he re-sells them otherwise than 
in a genuine seasonal or clearance sale 
not for the purpose of making a profit 
on the re-sale but for the purpose of 
attracting to the establishment at which 
the goods are sold, customers likely to 
purchase other goods or otherwise for 
the purpose of ‘ advertising his business. 


CHAPTER VII 

Power to Obtain Information And 
Appoint Inspectors 

42. Power of Registrar to obtain infor- 
mation. 

(1) If the Registrar has reasonable 
cause to believe that any person is a 
party to an agreement subject to regis- 
tration under Section 35, he may give 
notice to that person requiring him 
within such time, not less than thirty 
days, as may be specified m the notice, 
to notify to the Registrar whether he is 
a party to any such agreement, and, if 
so, to furnish to the Registrar such 
particulars of the agreement as may be 
specified in the requisition 

(2) The Registrar may give notice to 
any person by whom particulars are 
furnished under Section 35 in respect 
of an agreement or to any other person 
. being a party to the agreement re- 
quiring him to furnish to the Registrar 
such further documents or information 
in his possession or control as the 
Registrar may consider expedient for 
the purpose of, or in connection with, 
the registration of the agreement 

(3) Where a notice under this section 
is given to a trade association, the 
notice may be given to the secretary, 
manager or other similar officer of the 
association and for the purposes of this 
section any such association shall be 
treated as a party to an agreement to 
which members of the association, or 
persons represented on the association 
by those members, are parties as such 

(4) If the particulars called for under 
sub-section (1) or sub-section (2) are 
not furnished, the Commission may, on 
the application of the Registrar, — 

(a) order the person or, as the case 
may be, the association to furnish those 


o 

methods of delivery -- “---■ y ,, con 
arising m the performance of the con 
tract , . tr> may be, the association to furnish those 

(41 A supplier shall not be deemed to ticulars to the Registrar within such 
be withholding supplies o£ , gQ °„ e,,b- time as may be specified in the order, 
any of the grounds mentioned m sub ^ 

section (1), h. in addition to that authorise the Registrar to treat 

ground, he has any other grmnd ** particulars contained m any docu- 

ilone would entitle him to withhoia ^ informa tion m his possession 

SssfeSSsSS* 


as the particulars relating to the 
agreement, or 

(cl in case the Commission is satisfied 
that the failure to furnish the particu- 
lars is wilful, make an order restraining 
wholly or partly the parties to the agree- 
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inert from acting on such agreement and 
from making any other agreement to 
the like effect 

43 lower (o call for Information 
Notwithstanding anything contained 
in any other law for the time being in 
force the Central Government may by 
a general or special order call upon any 
undertaking to furnish to that Govern 
ment periodically or as and when re 
qulred any information concerning the 
activities carried on by the undertaking 
the connection between it and any other 
undertaking including such other infor 
nation relating to its organisation bus 
Sness cost of production conduct trade 
practice or management as may be pre 
scribed to enable that Government to 
carry out the purposes of this Act 


CHAPTER VIII 
Offences And Penalties 

45 Penalty for contravention of Sec 

(ion 21 

It any person contravenes the provl 
stons of Section 21 or any order made 
thereunder he shall be punishable with 
1 ne which may extend to rupees one 
lakh 

46 Penalty for contravention of Sec 
(Ion 22 or Section 23 or Section 21 

or Section 27 

If any person contravenes the provl 
slons of Section 22 or Section 23 or 
Section 23 or Section 27 he will be 
punishable with (me which may extend 
to rupees one takh and where the 
offence is a continuing one with a fur 
ther fine which may extend to one 
thousand rupees for every day after 
the llrst during which such contraven 
tlon continues 


47 Penalty for contravention of Sec 
tlon 25 

If any person contravenes without 
any reasonable excuse the provisions 
of Section 25 he shall be punishable 
with fine which may extend to two 
thousand rupees and where the offence 
is a continuing one with a further fine 
which may extend to two hundred 
rupees for every day after the first 
during which such contravention con 
tlnues 


U\ If any person falls without any 
reasonable excuse to register an agree 
ment which is subject to registration 
under this Act he shall be punishable 
with fine which may extend to five 
thousand rupees and where the of 
fence is a continuing one with a fur 
ther fine which may extend to five 
hundred rupees for every day after 
the first during which such failure 
cor tlnues 

<21 If any undertaking to which Part 
A of Chapter III applies falls Without 
any reasonable excuse to make an ap- 
plication under Section 28 to tester 
p*! 1 ** £2. ™E lmakln * to which that 
Part applies then — 


(a) the undertaking where it is a 
company of 

(b) every partner of the undertak 
ing where it is a firm or 

(c) where it is not a company or a 
firm every person who owns or con 
trots the undertaking 

shall be punishable with fine which 
may extend to one thousand rupees and 
where the offence is a continuing one 
with a further fine which may extend 
to fifty rupees for every day after the 
nrst during which such failure con 
tinues 


49 Penalty for offences in relation to 
furnishing of information 
U! If any person fails without any 
reasonable excuse to furnish any infor 
matlon required under Section 43 or to 
comply with any notice duly given to 
him under Section 42 he shall be 
punishable with imprisonment for a 
term which may extend to three 
months or with fine which may extend 
to two thousand rupees or with both 
and where the offence is a continuing 
one with a further fine which may 
extend to one hundred rupees for every 
day after the first during which such 
failure continues 

(2) 11 any person who furnishes or is 
required to furnish any particulars 
documents or any information- 
fa) makes any statement or furnishes 
any document which he kn<s m or has 
reason to believe to be false Jn any 
material particular or 

(b) omits to state any material fact 
knowing It to be material or 

(c) wilfully alters suppresses or des 
troys any document which is required 
to be furnished as aforesaid 

he shall be punishable with imprison 
ment for a term which may extend to 
six months or with fine which mav 
extend to five thousand rupees or with 
both 


50 Penalty for offences tn relation to 
orders under the Act 
If any person contravenes any order 
made under Section 13 or section 31 f>r 
Section 37 he shall be punishable with 
imprisonment for a term which may 
extend to six months or with fin® 
which may extend to five thousand 
rupees or with both and where the of 
fence is a continuing one with a fur 
ther fine which may extend to fi' e 
hundred rupees tor every day alter 
the first during which such contraven 
tlon continues 


51 Penalty for offences In relation to 
re sale price maintenance 
If any person contravenes the provl 
sions of Section 39 0 r Section 40 be 
shall be punfshable with imprisonment 
for a term which may extend to th'ee 
months or with fine which may ex 
tend to five thousand rupees or with 
both 


52, Penalty for wrongful disclosure ot 
informal fan 

If any person discloses an information 
in contravention of Section 60 he shall 


49 
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tie punishable with imprisonment for 
a term which may extend to six months, 
or with fine which may extend to five 
hundied rupees, or with both. 

53. Offences by companies. 

(1) Where an offence under this Act 
has been committed by a company, 
every person who, at the time the 01 - 
fence was committed, was in charge of, 
and was responsible to, the company 
for the conduct of the business of the 
company, as well as the company, shall 
be deemed to be guilty of the offence 
and shall be liable to be proceeded 
against and punished accordingly 

Provided that nothing contained in 
this sub-section shall render any such 
person liable to any punishment if he 
proves that the offence was committed 
without his knowledge or that he had 
exercised all due diligence to prevent 
the commission of such offence 

(2) Notwithstanding anything con- 
tained m sub-section (1), where an of- 
fence under this Act has been commit- 
ted by a company and it is proved 
that the offence has been committed 
with the consent or connivance of, or 
is attributable to any neglect on the 
part of, any director, manager, secretary 
or other officer of the company, such 
director, manager, secretary or other 
officer shall also be deemed to be 
guilty of that offence and shall be liable 
to be proceeded against and punished 
accordingly. 

Explanation — For the purposes of 
this section — 

(a) “company ’ means a body cor- 
porate and includes a firm or other as- 
sociation of individuals; and 

(b) “director” in relation to a firm, 
means a partner in the firm 

CHAPTER IX 
Miscellaneous 

5-i. Power of Central Government to 
impose conditions, limitations and 
restrictions on approvals etc., given 
under the Act. 

(1) The Central Government may, 
while — 

(a) according any approval, sanction, 
permission, confirmation or recognition, 
or 

(b) giving any direction or issuing 
any order, or 

(c) granting any exemption, 

under this Act m relation to any matter, 
impose such conditions, limitations or 
restrictions as it may think fit 

(2) The Central Government shall 
have the power to modify any scheme 
of finance submitted to it under this Act 
in such manner as it thinks fit 

(3) If any condition, limitation or res- 
triction imposed by the Central Govern- 
ment under sub-section (1) or any term 
of a scheme of finance, as modified under 
sub-section (2), is contravened, the Cen- 
tral Government may rescind or with- 
draw the approval, sanction, permission, 
confirmation, recognition, direction, 
order or exemption made or granted by 
It, 


55. Appeals. 

Any person aggrieved by any order 
made by the Central Government 
under Chapter III or Chapter IV, or, as 
the case may be, or the Commission 
under Section 13 or Section 37, may 
within sixty days from the date of the 
order, prefer an appeal to the Supreme 
Court on one or more of the grounds 
specified m Section 100 of the Code of 
Civil Procedure, 1908 

5G. Jurisdiction of courts to try offences. 

No court inferior to that of a Presi- 
dency Magistrate or a Magistrate of the 
first class shall try any offence under 
this Act 

57. Cognizance of offences. 

No court shall take cognizance of 
any offence punishable under this Act 
except on a report in writing of the 
facts constituting such offence made by 
a person who is a public servant as 
defined in Section 21 of the Indian 
Penal Code 

58. Magistrates’ power to impose en- 
hanced penalties. 

Notwithstading anything contained 
in Section 32 of the Code of Criminal 
Procedure, 1898, it shall be lawful for 
any Presidency Magistrate or any 
Magistrate of the first class to pass any 
sentence authorised by this Act in ex- 
cess of his powers under Section 32 
of the said Code 

59. Protection regarding statements 
made to the Commission. 

No statement made by a person in 
the course of giving evidence before 
the Commission shall subject him to, 
or be used against him in, any civil or 
criminal proceeding except a prosecu- 
tion for giving false evidence by such 
statements 

Provided that the statement— 

(a) is made in respect to a question 
which he is required by the Commis- 
sion to answer, and 

(b) is relevant to the subject-matter 
of the inquiry. 

60. Restriction on disclosure of infor- 
mation. 

(1) No information relating to any 
undertaking, being an information 
which has been obtained by or on 
behalf of the Commission for the pur- 
poses of this Act, shall, without the 
previous permission in writing of the 
owner for the time being of the under- 
taking, be disclosed otherwise than in 
compliance with or for the purposes 
of this Act 

(2) Nothing contained in sub-section 
( 1 ) shall apply to a disclosure of an in- 
formation made for the purpose of any 
legal proceeding pursuant to this Act 
or of any criminal proceeding which 
may be taken, whether pursuant to 
this Act or otherwise, or for the pur- 
poses of any report relating to any such 
proceeding. 
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SI Protection ol action taken In good 
faith 

(1) No suit prosecution or other legal 
proceedings shall he against the Com 
mission or any member oilicer or ser 
vants of the Commission the Director 
the Registrar or any member of the 
stall of the Director or the Registrar 
fn respect of anything which is in good 
faith done or Intended to be done 
under this Act 

(2) No suit shall be maintainable In 
any civil court against the Central 
Government or any oiflcer or employee 
of that Government for any damage 
caused by anything done under or m 
pursuance of any provisions of this 
Act 


T1IF ASSAM REORGANISATION 
(MEGHALAYA) ACT 1969 
(Act 55 of 1969)* 

[29th December 19691 
An Act to provide for the formation 
within the State of Assam of an auto 
nomous Slate to be known as Megha 
laya and for matters connected there 
with 

Be it enacted by Parliament in the 
Twentieth Year of the Republic of India 
as follows — 


PART I 
Preliminary 

1 Short title 3nd commencement 

(1) This Act may be called the Assam 
Reorganisation (Meghalaya) Act 1969 

(2) It shall come Into force on such 
datef os the Central Government may 
by notlllcation In the OlTlcial Gazette 
appoint 

Provided that different dates may be 
appointed for different provisions of this 


PART II 


Formation of the Autonomous 
Stale of Meghalaya 
3 Formation of Meghalaya 
(1) On and from the appointed da/ 
there shall be formed within the State 
or Assam an autonomous State to be 
known os Meghalaya which shall sub 
ject to the provisions of sub section (21 
comprise the following tribal areas 


tmIV Unlt S d Miasi Jalntta IliHi 
District as described In sub para 
*»Ph (2) of paragraph 20 of the Sixtt 
Schedule to the Constitution (c'clu-lvi 
or the proviso thereto) but excluding thi 
areas transferred to the IHMr I ill: 
autonomous district by the nntllicatlo i 

• Received the as ent of the Pres den 
on 29 12 lficg Act pub'ished li 
Gazette of India 30 13-19 a pt t] 
SI Lxt p ttw 

t The date appoirted for S^etvns ‘ 
a ? d T 3 ( ,h' 18 1 19"0 — See Gyzt* ■ 
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of the Government of Assam No TAO'Ity 
31/50'Iia dated the 13th April 1951 and 

(ill the Garo Hills District specified in 
Part A of the table appended to para 
graph 20 aforesaid 

(2) If before such dote as the Central 
Government may by notification in the 
Official Gazette fix for the purpose not 
being a date later than the appointed 
day the District Council for the autono 
mous district of the North Cachar Hills 
or the Mikir Hills or both as the case 
may be has or have by resolution pass 
ed by a majority of not less than two 
thirds of the members thereof express 
ed a desire that the said autonomous dis 
trict or districts shall form part of 
Meghalaya the President may by order 
make a declaration to that eltect and ac 
cordingly on and from the appointed 
day the North Cachar Hills District or 
the Mikir Hills District or both as the 
case may be shall also form part of 
Meghalaya 


4 Executive power of Meghalaya 

(1 1 The executive power of Meghalaya 
shall be vested In the Governor and 
shall be exercised by him either direct 
ly or through officers subordinate to him 
lrt accordance with this Act 
(2) Nothing in this section shall— 

(a) be deemed to transfer to the Gov 
e-nor any functions conferred by any 
existing law on any other authority or 

(b) prevent Parliament or the Icglsla 
ture of the State of Assam or Meghalaya 
from conferring by law function,, on any 
authority subordinate to the Governor 


5 Extent of executive power of Megha 
laya 

(1) Subject to the provisions of this 
Act the executive power of Meghalaya 
shall extend to the matters with respect 
to which the Legislature of Meghalaya 
has power to make laws 

Provided that in any matter with re 
spect to which the Legislature of Migha 
laya the Legislature of the State of 
Assam and Parlum nt have power to 
make laws the executive paver of 
Meghalaya shall be subject to and limit 
ed by the executive power expressly 
conferred by this Act or by any law 
made by Parliament upon the Union or 
the State ol Assam or the authorities 
thereof or as the case may be by the 
Legislature of the State ol Assam upon 
the State of Assam or authorities there 
of 


(2) On and from the appointed day 
the executive power of the State of 
Assam shall not extend in relation t° 
R cgnalaya to the matters with respect 
to which the Legislature of Meghalaya 
has exclusive power to make Jaws under 
this Act 

(2) For the removal of doubts it 
hereby declared that save as o herwis" 
provided In this Act the executive 
poj^er of the State of Assam shall ih 
relation to Megha'ava continue to e " 
tend to the matters with respect to 
which the Legislature of Meghalaya 
has no power to make lawi 
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6. Council of Ministers. 

(1) There shall be a Council of 
Ministers with the Chief Minister at 
the head to aid and advice the Gover- 
nor in the exercise of his functions in 
relation to Meghalaya. 

(2) The question whether any, and 
if so, what, advice was tendered by 
Ministers to the Governor shall not be 
inquired into in any Court 

7. Other provisions as to Ministers. 

(1) The Chief Minister shall be ap- 
pointed by the Governor and the other 
Ministers shall be appointed by the 
Governor on the advice of the Chief 
Minister, and the Ministers shall hold 
office during the pleasure of the Gov- 
ernor 

(2) The Council of Ministers shall be 
collectively responsible to the Legisla- 
tive ‘Assembly 

(3) Before a Minister enters upon his 
office, the Governor shall administer to 
him the oaths of office and of secrecy 
according to the form set out for this 
purpose in the First Schedule 

(4) A Minister who for any period 
of six consecutive months is not a mem- 
ber of the Legislative Assembly shall 
at the expiration of that period cease 
to be a Minister 

(5) The salaries and allowances of 
Ministers shall be such as the Legisla- 
ture of Meghalaya may from time to 
time by law determine and, until the 
Legislature so determines, shall be de- 
termined by the Governor. 

8. Advocate-General for Meghalaya. 

(1) The Governor may, if he thinks 
fit to do so, appoint a person who is 
qualified to be appointed a Judge of a 
High Court to be Advocate-General for 
Meghalaya 

(2) It shall be the duty of the Ad- 
vocate-General to give advice to the 
Government of Meghalaya upon such 
legal matters, and to perform such 
other duties of a legal character as 
may, from time to time, be referred or 
assigned to him by the Governor, and 
to discharge the functions conferred on 
him by or under this Act or any other 
law for the time being in force 

(3) The Advocate-General shall hold 
office during the pleasure of the Gov- 
ernor, and shall receive such remune- 
ration as the Governor may determine 

9. Conduct of business. 

(1) All executive action of the Gov- 
ernment of Meghalaya shall he ex- 
pressed to be taken in the name of the 
Governor 

(2) Orders and other instruments 
made and executed in the name of the 
Governor shall be authenticated m 
such manner as may be specified in 
rules to be made by the Governor and 
the validity of an order or instrument 
which is so authenticated shall not be 
called in question on the ground that 
it is not an order or instrument made 
or executed by the Governor. 


(3) The Governor shall make rules 
for the more convenient transaction of 
the business of the Government of 
Meghalaya and for the allocation 
among Ministers of the said business. 

10. Duties of Chief Minister as 
respects the furnishing of Infor- 
mation to Governor, etc. 

It shall be the duty of the Chief 
Minister of Meghalaya — 

(a) to communicate to the Governor 
all decisions of the Council of Ministers 
relating to the administration of the 
affairs of Meghalaya and proposals 
for legislation: 

(b) to furnish such information re- 
lating to the administration of the af- 
fairs of Meghalaya and proposals for 
legislation as the Governor may call 
for; and 

(c) if the Governor so requires, to 
submit for the consideration of the 
Council of Ministers any matter on 
which a decision has been taken by a 
Minister but which has not been consi- 
dered by the Council 

¥ * * * * 

PART VIII 

Miscellaneous provisions 

63. Special committee for development 

of Shillong. 

The Central Government may, in 
consultation with the Governments of 
Assam and Meghalaya, by order, con- 
stitute a committee consisting of such 
number of persons as it may think fit 
for advising the two Governments on 
matters of common interest with re- 
spect to Shillong in the field of educa- 
tion and water supply in particular, 
and with respect to its development 
and administration in general 

Explanation — In this section. Shil- 
long shall mean the areas comprised 
within the cantonment and munici- 
pality of Shillong and include such 
other areas adjoining the said canton- 
ment or municipality as may be agreed 
upon by the Governments of Assam and 
Meghalaya in this behalf 

64. Provisions as to continuance of 

courts. 

All Courts and tribunals and all 
authorities discharging lawful functions 
throughout Meghalaya or any part there- 
of immediately before the appointed day 
shall, unless their continuance is incon- 
sistent with the provisions of this Act 
or until other provision is made by a 
competent authority, continue to 
exercise their lespective functions 

65. Provisions relating to services. 

(1) Every person who being a mem- 
ber of an All-India Service is for the 
tvne being borne on the Assam State 
Cadre of that Service or is otherwise 
serving m connection with the affairs 
of the State of Assam as a member of 
Class I service of that State may be 
required by the Government of that 
State to serve in connection with the 
affairs of Meghalaya for such period 
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or periods as the Government of Assam 
may by order direct 

provided that no such order shall be 
made— 

(a) before the appointed day except 
with the approval of the Central Gov 
emment and 

(b) on or after the appointed day ex 
cept in accordance with such rules as 
may be made by the Central Govern 
ment after consultation with the Gov 
emments of Assam and Meghalaya 

(2) Sublect to any general or special 
order which the Central Government 
may make in this behalf the control 
over any such person as Is referred to 
In subsection (1) shall for so long as 
he is required to serve In connection 
with the affairs of Meghalaya be vest 
ed in the Government of Meghalaya 

(3) Such persons serving In connec 
ffon with the affairs of the State of 
Assam Immediately before the appoint 
ed day not being a person referred to 
In subsection III as may be dctermin 
ed by agreement between the Gov 
ernment of Assam and the Government 
of Meghalaya or In default of agreement 
by the Central Government may not 
withstanding anything in the terms of 
their appointments or their condl 
turns of service be required to 
serve in connection with the affairs of 
the autonomous State 

(4) All previous service rendered by 
a person referred to In subsection (3) 
In connection with the affairs of the 
State of Assam shall be deemed to 
have been rendered In connection with 
the affairs of the autonomous State 
for the purposes of the rules regulating 
his conditions of service 

(5) Nothing In sub sections (3) and 
(4) shall be deemed to affect the 
power of the Legislature of Meghalaya 
or the Governor to determine the 
conditions of service of persons serv 
Ing in connection with the. affairs of 
Meghalaya 

Provided that the conditions of ser 
vice applicable Immediately before 
the appointed day to any person re 
(erred to In subsection (3) shall not 
be varied to his disadvantage except 
with the previous approval of the 
Government of Assam 


M Continuance of existing laws and 
their adaptations 

HI All laws In force immediately 
before th* appointed day In the auto 
nomous Stale shall continue to be in 
force therein until altered repealed or 
amended by a competent legislature or 
other competent authority 

t2) For the purpose of facilitating 
toe application in relation to the auto 
nomous State of any law made befo e 
“Ppoin ed day the appropriate Gov 
within two years from 
mat day by order ma*e such ad-pta 
‘•phsor modifications of the taw \ he 
tner by way of repeal or omendrrert as 
"jay be necessary or expedient and 
thereupon every such la” shal hare 
subject to the adaptations and 
modifications so made until altered re 


Pealed or amended by a competent 
legislature or other competent authority 

Explanation — In this section the ex 
Presslon ‘ approp-iate Government 
means as respects any law relating to 
a matter enumerated in the Union Lift 
In the Seventh Schedule to the Cqnsti 
tutlon the Central Government os res 
Pects any law relating to a matter in 
the Second Schedule the Government 
of Meghalaya and as respects any 
other law the Government of Assam 
67 Autonomous State to be 3 State for 
certain purposes of the Constitution 

Subject to the other provisions con 
tained in this Act reference to a State 
(by whatever form of words) in any of 
the following articles of the Constitu 
tfon shall be construed as including a 
reference to the autonomous State 
namely — 

Articles 12 to 15 (Inclusive) 18 [ex 
cept clause (3) thereof! lfi 19 23 25 
28 to 31 (Inclusive) 31A 34 to 51 (In 
elusive) 58 59 66 73 102 110 (1) (fl 
13\ 13ft 149 130 151 161 209 210 233 
234 235 237 251 252 256 to 258A (mclU 
sive) 261 262 253 268 269 270 272 
274 to 280 (inclusive) 232 233 289 293 
296 293 to 305 (inclusive) 303 to 311 
(Inclusive) 320 321 (2i 324 to 329 (In 
elusive) 339 to 3i2 (inclusive) 345 to 
348 (inclusive) 350 3oOA 350B 353 
3 j 5 to 3 j 8 (inclusive) 360 361 364 to 
367 (inclusive) 

Explanation— Reference In any of 
the articles above specified to the High 
Court or to the State Public Service 
Commission shall he construed as rfcler 
ence to the High Court of Assam or 
the public Service Commi slon of the 
Slate of Assam as the case may be 
£9 Power ot Governments ot As’am 
and Meghalaya to carry on trade 
etc- In Meghalaya 

(1) The executive power which the 
Government of Assam may exercise 
under Article 2<i3 In Meghalaya for the 
carrying on of any trade or business and 
tor the acquisition holding and dis 
posal of property and the making of 
contracts for any purpose shall In so 
tar as such trade or business or such 
Purpose is not one with respect to 
Which the Legislature of the State of 
A^sam may make laws be subject to 
legislation by the Legislature of Megha 
laya 

12) The executive power which the 
Government of Meghalaya may exercise 
Under Article 293 in Meghalava for the 
carrying on of any trade or business 
and for the acquisition holding and dis 
Posal of property and the making of 
contracts for any purpose shall In so 
far as such trad*, or business or such 
Purpooe Is not one with respect to 
which the L*>glslatu-e of Meghalaya 
may make laws b« subject also to legis 
lotion by the Legislature of the State 
of Assam 

C5 Power to suspend provisions of this 
Act In case of failure of constitu 
tioiul machinery 

Where a Proclamation Is Issued under 
Article 356 in respect of Meghalaya the 



1B70 Url, L, J, The Motor Vehicles {Amendment} Act, IS89 


President may, by the same Proclama- 
tion or a subsequent Proclamation vary- 
ing it, suspend also, m whole or in 
part, the operation of any of the provi- 
sions of this Act 

70. Construction of references to “State” 
and “State Government” in other 
laws in relation to Meghalaya. 

Without prejudice to the provisions of 
Sections 66 and 71 the Central Govern- 
ment may, after consulting the Govern- 
ment of Assam, by notification m the 
Official Gazette, declare that any refer- 
ence to a “State” in a Central Act spe- 
cified in the notification shall, m its ap- 
plication to Meghalaya, be construed as 
a reference to the whole or any part 
of Meghalaya and any reference to 
“State Government” in a Central Act 
specified in the notification shall in its 
application to Meghalaya be construed 
as a reference to the Central Govern- 
ment 

71. Power to construe laws. 

Notwithstanding that no provision or 
insufficient provision has been made 
under Section 66 for the adaptation of 
a law made before the appointed day, 
any court, tribunal or authority requir- 
ed or empowered to enforce such law 
may for the purpose of facilitating its 
application in relation to the auto 
nomous State construe the law in such 
manner not affecting the substance as 
may be necessary or proper m regard 
to the matter before the Court, tribunal 
or authority, as the case may be 

72. Effect of provisions of Act inconsist- 

ent with other laws. 

The provisions of this Act shall have 
effect notwithstanding anything incon- 
sistent therewith contained m any 
ether law 

73. Power to remove difficulties. 

(1) If any difficulty arises in giving 
effect to the provisions of this Act the 
President may, by order, do anything 
not inconsistent with such provisions 
which appears to him to be necessary 
or expedient for the puipose of remov- 
ing the difficulty 

(2) Every order made under this sec- 
tion shall be laid before both Houses 
of Parliament as soon as may be after 
it is made 

* * * * * 

THE MOTOR VEHICLES (AMEND- 
MENT) ACT, 19G9 
(ACT 56 OF 1969) [*] 

[29th December, 1969] 
An Act further to amend the Motor 

Vehicles Act, 1939. 

Be it enacted by Parliament m the 
Twentieth Year of the Republic of 
India as follows — 

1.- Short title and commencement. 

(1) This Act may be called the Motor 
Vehicles (Amendment) Act, 1969 


* Received the assent fo the Presi- 
dent on 29-12-1969 Act published 
in Gaz of Ind 30-12-1969, Pt II- 
S 1, Ext p 507 


(2) It shall come into force on such 
date as the Central Government may, 
by notification in the Official Gazette, 
appoint, and different dates may be ap- 
pointed for different provisions of this 
Act. 

***** 

65. Insertion of new Section 113-A. 

After Section 113 of the principal Act, 
the following section shall be inserted, 
namely — 

Allowing unauthorised persons to drive 
vehicles, 

“113-A Whoever, being the owner or 
person in charge of a motor vehicle, 
causes, or permits, any person who does 
not satisfy the provisions of Section 3 
or Section 4, to drive the vehicle shall 
be punishable with imprisonment for a 
term which may extend to three months 
or with fine which may extend to five 
hundred rupees, or with both ”. 

6S. Amendment of Section 115. 

In Section 115 of the principal Act,— 
(l) m sub-section (1), for the words 
‘ one hundred rupees” the following 
words shah be substituted, namely — 
“two hundred rupees, or, if having 
been previously convicted of an offence 
under this sub section is again convict- 
ed of an offence under this sub-section, 
with fine which may extend to five 
hundred rupees”; 

(n) m sub-section (2), for the words 
“two hundred rupees” the following 
words shall be substituted, namely — 
“three hundred rupees, or, if having 
been previously convicted of an offence 
under this sub-section is again convict- 
ed of an offence under this sub-section, 
with fine which may extent to five 
hundred rupees”. 

67. Amendment of Section 123. 

In Section 123 of the principal Act, 
in sub-section (1), — 

(l) after the words “for which the 
vehicle may be used ’, the words “or to 
the maximum number of passengers and 
maximum weight of luggage that may be 
carried on the vehicle” shall be insert- 
ed, 

(n) for the words “a subsequent off- 
ences if committed within three years of 
the commission of a previous similar off- 
ence”, the words “any second or subse- 
quent offence” shall be substituted, 

(ju) in the proviso after the words 
“any such”, the words "second or” 
shall be inserted 

68. Inseifion of new Section 123-A. 

After Section 123 of the principal 

Act, the following section shall be insert- 
ed, namely • — 

Punishment of agents and canvassers 
without proper authority. 

“123-A Whoever engages himself as an 
agent or canvasser m contravention of 
the provisions of Section GG-A or any 
rules made thereunder shall be punish- 
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able for the firs* offence with line which 
may extent to one thousand rupees and 
tor any second or subsequent offence 
with ImpHsonment which may extent to 
«ix months or w th fine which may ey 
tent to two thousand rupees or with 
both 

Provided that no Court shall except 
for reasons to be recorded by it in 
writing impo e a fine of less than fixe 
hundred rupees for any such second or 
subsequent offence" 

69 Amendment of Section 124 

In Sect on I'M of the pr ncipal Act 
for the words and f gures Sect on 72 or 
of the condit ons of any pern t issued 
thereunder or In contravention of any 
prohibition or restric ion imposed under 
Section 74 shall be punishable the 
words and f gures Section 72 or of the 
conditions preset bed under that section 
or in contravention of any prohibition or 
restriction imposed under Section 72 or 
Section 74 shall be punishable shall be 
substituted 


ed of an offence under this Act or of 
an offence In the commission of which a 
motor vehicle was used shall send inti 
mation to — 

fa) the licens ng authority wh ch 
issued the driv ng licence and 

(b) the licens ng authority by whom 
the licence was last renewed 
and every such intimation shall state the 
name and address of the holder of the 
licence the licence number the date of 
issue and renev al of the same the 
nature of the offence the punishment 
awarded for the same and such other 
particulars as may be prescribed 


Tiir CONSTITUTION (TWENTY . 
THIRD AMENDMENT) ACT 1969 
[23rd January 1970) 
An Act further to amend the Constltu 
tion of India 

Be ft enacted by Parliament in the 
Twentieth Year of the Republic of India 
os follows — 


70 Amendment or Section 129 A 
To Section 129 A of the pr ndpal Act 
the following proviso shall be added 
namely — 

Provided that whore any such officer 
or person has reason to bel eve that a 
motor vehicle has been or s be ng u rd 
without the perm t reou rod by i b 
sect) n II o! Sect on 4 "he mu instead 
of ciz the x h cle sc ze the cert fl 
cite of reg stratlon of the veh cle and 
shall issue an acknowledgment In respect 
thereof 


71 Amendment of Section 130 
In Section 1*0 of the Drinc nal Act for 
subsect on (l) the following sub see 
t on shall b subst tuted namely — 

(I) The Court t VIng cogn zance of 
an offence under this Act — 

(i) may if the offence is an off 
erce punishable with Imprisonment 
under this Act and 

( II ) shall In any o*h 0 r case 

state upon the summon to be served on 
tbf «ceu ed rpr na fjx,iX h. — 

miy apocir by pleader and not in 
person or 


(b) may by a specif cd date Pr or to 
the hearing of the chir„e pl^ad guiltv 
to the charge by rrgis'ered letter and 
rem t to the court sue) sum (not ex 
reddin'* ti c mix m m f n» that may be 
Imposed f r th' offence as ti c Court 
miv spec fy 

rrn ded that no him? In th sshs-c 
nan shall apply to any offen c spcc-lCod 
In part V cf the Fifth Schelul 


72. Insert on of new Section 131 A 
After Section fit cf the p new \ Act 
the loloxlrg cct n sha l be inserted 


send Intimations about con 

**f3t A Txcry Court hj wh ch any per 
n ro „ a dri ng t cen e I corvid 


1 Short fide 

This Act may be called the Constltu 
tion (Twenty third Amendment) Act 
1969 

2 Amendment of Article 330 

In article 3 0 of the Constitution In 
sub clause (b) of clause (1) for the 
words except the Scheduled Tribes in 
the tribal areas of A'sam the words ex 
cept the Scheduled Tribes in the tribal 
areas of Assam and In Nagaland shall 
be sub tltuted 

3 Amendment of Article 33* 

Tn article 332 of the Constitution In 
clause ( 1 ) for the words except the 
Scheduled Tribes in the tribal areas of 
Assam the words except the Schedul 
ed Tribes in the tribal areas of Assam 
and in Nagaland snail be substituted 

4 Amendment of Article 333 

(1) In article 333 of the Constitution 
for the words n m nate such number 
of members of the community to the 
AssRmW.y is, b.t ‘m/t.sMax* 

the words nominate one member of 
that community to the Assembly shall 
be sub tltuted 

(2) Noth ng contained in sub section 
Ml shall affect any representation of 
the An"lo Indian community In the 
Legis at e A sembly of any St„le exist 
ing at the commencement of this Act 
until the d s olut on of that Assembly 

5 Amendment of \rl!cle 331 
In article 334 of the Constitution fn» 
the words twenty years the wor b 
thirty years chsll be su bstituted 
* Received the assent of the Prejl 
dent on 23 l 19 o Act published 
tn Ciz of Ind 23 1 J9 0 Pt H 
S 1 Lxt p 1 

For Statement of Objects and Reasons 
tee Cat of fnd 21 3 J*C9 Pt !l 
S 2 Ext p 831 


ISOLATION OF S. ISO OF THfi MOTOR VEHICLES AOT, 1939 AND 
THE IMPACT OF A. I. E. 1969 S C. 381 = 1969 CEI. L. J. 65$ ON IT. 

[By G. V. R. Patnaik, b.a.b.l , Advocate, P 0 Gunupur Dist. Koraput (Onssa)). 


1. The railing of the Hon’ble Supreme 
Court reported in AIR 1965 S C 15S3 = 
1965 (2) Cri L J 547 sets at rest the con- 
flicting opinions of many a High Court 
regarding the interpretation of S. 130 (1) 

(a) and(b) of the Motor Vehicles Act. 1939 
and it has said that the choice between 
S. 130 (1) (a) and S. 130 (1) (b) to be inserted 
in the notice lay with the court but not for 
the accused and the Magistrate is not 
bound to give both the alternatives in the 
notice to the accused for his choice and 
it went further that even in respect of 
offences not included in part A of Sch. 5 
of the Act, notice need not be in S 130 (1) 

(b) if the offence is a serious one for which 
a higher penalty than Rs. 25 /- is deemed 
necessary. But this ruling impel atively 
lays down, that notice under S. 130 (1) (a) 
should invariably be given to the accused 
or alternatively under S. 130 (f) (b), if 
the offence is a minor one and not includ- 
ed in Part A. of Sch. 5 of the Act. 

In consonance with this ruling, the 
Orissa High Court in AIR 1967 Orissa 66 
— 1967 Cri L J 797 (by Justice R K Das) 
and in (1967) 33 Cut LT 9 (by Justice 
Misia as he then was) ruled that notice, 
under S. 130 (1) (a) invariably and notice 
under S. 130 (1) (b), if the oflence is a 
minor one and not included in Part A. of 
Sch. 5 of the Act should be given to the 
accused, as otherwise, further proceedings 
would be illegal. 

But the lower courts are seldom follow- 
ing the mandatory provision in the sec- 
tion and in the rulings and are issuing 
notices in general form, directing the ac- 
cused persons to appear in person, as 
otherwise, the other consequences would 
follow. Some Magistrates after issuing 
notices in general foim are insisting on 
the presence of the accused to furnish 
bail bonds, besides requiring them to ap- 
pear to give statements under S 342, Cri- 
minal P. C., after the SC judgment re- 
ported in AIR 1969 S C 3S1 = 1969 Cri 
L J 654, as the said ruling did not ex- 
cept the Motor Vehicles Act, 1939 speci- 
fically. 

The ruling AIR 1969 S C 3S1=1969 Cn 
L J 654 did not give a long list of Acts 
under which the accused can be repre- 
sented by a lawyer and the cases in which 
he can be examined under S. 3 12, Criminal 
P. C. but by using the general words, 
’Exceptional Cases apart’ (Para 11) it 


left the door open for the examination of 
the law} er under S. 342, Criminal P C. 
in cases of trivial nature and definitely 
laid down that the peisonal examination 
of the accused isalso not necessary, where 
there is no incriminating evidence, re. 
quiring him to explain personally. Even 
in that very ruling, the examination of 
the lawyer for the accused was approved 
as such examination did not prejudice 
the accused. 

Aff that this ruling emphasises is that 
in serious cases, the accused only can be 
examined under S. 342, Criminal P. C to 
explain the incriminating circumstances 
appearing in evidence against him. This 
is no doubt highly essential in cases of 
serious type. 

As far back as in 1953 C. J. Lmgaraj" 
Pamgrahi of the Oiissa High Court laid 
down that if the personal attendance of 
the accused is dispensed with under 
S. 205, Criminal P. C. his lawyer repre- 
senting him can be examined under 
S. 342, Criminal P C. (Vide 19 Cut 
L T 397— A I R 1954 Orissa 65—1954 Cn 
L J 360). 

The ruling repoited in AIR 196S Delhi 
202 also goes to show that in summons 
case, where personal appearance of the 
accused is dispensed with, his personal 
examination is not necessary and the e.\a. 
mmation of the accused’s lawyer is per- 
missible. 

It is most unfortunate that the atten- 
tion of the S C Justices was not drawn to 
these rulings, when the phrase ‘Excep- 
tional cases apart’ would have been am- 
plified to exempt specifically man} of the 
minor cases for examination of the ac- 
cused personally. 

The Motor Vehicles Act, 1939 being a 
special Act, jirescribing special proce- 
dure of representation, with the omission 
of provision to compel the presence of 
the accused later on under S 130 (1) of 
the Act, it overrides the general pioce- 
dure laid down in Ss. 205 and 510 (A) of 
the Criminal P C. which is a general Act. 
Hence if clarification of the ruling AIR 
1969 S C 3S1 = 1969 Cii L J 654 is made 
thereby excluding man}' minor cases from 
its purview regarding permission to the 
accused’s lawyer for examination on his 
behalf under S. 342, Criminal P. C. and if 
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the lower courts arc directed to issue 
notices in terms of the S 130 (1) of the 
Motor Vehicles Act 1939, as notices that 
arc being issued arc illeg d and contrary 
to the law laid don n much of the delay 
in the cisposal of the ca'es under Motor 
Vehicles Act 1939 can be minimised As 
the representation of the lawyer on be 
half of the accused continues till the end 
he can safely be examined under S 312 
Criminal P C in place of the accused 
specially in summons cases and in case of 
line or acquittal the law permits the re 


presenting lawyer to hear Judgment and 
take further steps and in case it is a case 
of committal to jail substantively or in 
default of pay ment of fine the accused 
personally can be made amenable to the 
processes of the Court Much of the con 
lusion tint arose after the pronouncement 
of the Judgment reported in AIR I960 SC 
331=1969 Cri L J 651 can be banished if 
instructions clearing the position of the 
law correctly are issued to the lower 
courts as they feel bound to apply the 
<aid ruling even in trifling prosecutions 


REPLY TO QUESTIONNAIRE ON INDIAN PENAL CODE 
Issued by the Joint Secretary and Legal Advisor Government of India New 
Delhi and published in A I R January 70 Journal Section 
and also in 1970 Cri L J January 
{By B N CnoDE Senior Advocate S C Hyderabad) 


1 \es This is outstanding weakness of 
the Code Section 4 shall be framed so as 
to include Government employees of 
alien races outside India 

2 Not those enumerated in the draft 
whipping should be re introduced For 
all Ministers and other Ofhccrs confisca- 
tion of property should be the normal 
necessary punishment 

3 No change 

4 Life imprisonment is understood as 
(30) years until it was explained by the 
Supreme Court The old 30 year maxi 
mum should be restored 

8 Oflcncts against lift and property 
due to negligence of Government em- 
ployees should be visited with double 
amount of punishment now prescribed 

6 les And confiscation 

7 Yes That was the law m Ancient 
India, 

When any one threatens to fast to 
death or immolate himself and breach of 
communal peace is threatened the man 
should be immediately removed from the 
State to be tried and sentenced to death 

8 No 

8 (a) No 
(b) No 

10 No 

11 No Sections S2-53 are sufficient 

12. (a) No 

(c) He deserves punishment all the 
same. 


13 No change is necessary 

14 No change is necessary 

13 Yes If for political purposes the 
abettor should get a death sentence 

16 Yes 

17 Yes Loss or destruction of public 
property communal disturbances general 
strikes 

18 No 

19 No 

20 Yes 

21 (a) Y es 

(b) Yes for fourteen years R I 

22 No If committed in public places 
the punishment should ho double 

23 (a) No 

(b) No exception can be made 

24 (a) lies 

(b) men and w omen are both liable 
under Hindu Law The British 
changed it with drastic effect 
« (a) Yes 
(b) No 

23 The society is undergoing change 
No uniform law could be enforced at tin* 
stage without creating further trouble 
27 None 

23 Sections 197 197A 1DSB Criminal 
P C should he repealed 
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from the possession of Sardara Singh 
'established an important link, connecting 
liim with the alleged crime Learned 
Deputy Government Advocate also urged 
that the statements of the eye-witnesses 
Mst Punjab Kaur, P W 2, and Mukhtiar 
-Singh, P W. 4, get support from the post- 
mortem report of Lai Singh, Ex. P-17, 
and that of Jagtar Singh, Ex P-18, prov- 
ed by Dr G S Grewal, P.W 3, as also 
from the first information report Ex P-1 
lodged by P W 2 soon after the occur- 
rence and that evidence ought to have 
been held enough for the conviction of 
the accused 

(Their Lordships after discussing evi- 
dence in Paras 5 and 6 proceeded ) 

7. Here we may also point out that 
contradictory statements at various stages 
of the case not only affect reliability, but 
also create serious difficulties for the 
couit to arrive at the truth If the con- 
tradictory statements are not explained 
m a reasonable manner and have been 
made deliberitely and motivated by im- 
proper and ulterior consideration, they 
run the risk of being completely ignored 
In the instant case we do not find any 
reasonable explanation for -the varying 
and inconsistent versions given by the 
two eve-witnesses as mentioned above 
Their mere denial that they did not make 
such statements is not enough Thus, con- 
sidering the contradictory statements of 
the two eye— v.tnesses, we do not feel 
safe in arriving at the conclusion that the 
two witnesses aid actually see the hap- 
pening In our opinion, the trial Court 
was perfectly justified in brushing aside 
the testimony of the two witnesses, who 
-apparentlv were not truthful, besides 
being mimically disposed towards the 
accused It is, no doubt, a matter of 
regret that foul cold-blooded and cruel 
murders of two persons have taken place 
There may be an element of truth m the 
prosecution story against the accused per- 
sons. But considering as a whole, the 

^prosecution story may be true, but unless 
there is a definite, positive, legal, unim- 
peachable and reliable evidence, the ac- 
cused, in a serious case like this, cannot 
be convicted In a criminal case, mere 
suspicion, however strong, cannot take 
the place of proof 

8. There is another very strong reason 
why the statements of the aforesaid two 
witnesses should not be considered as un- 
impeachable Both the eye-witnesses 
ihave admitted that their statements were 
recorded not only by the Investigating 
Officer but by a senior police officer 
Deputy Supermtendent of Police. In the 
course of cross-examination learned coun- 
sel for the accused prayed that copies of 
such statements be supplied to him, but 
] that was not done The provisions relat- 
ing to recording of statement of witnesses 
and supplying of the copies provide a 
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valuable safeguard to the accused, so that 
they may be utilised at the trial for pre- 
paring effective defence. Such a request 
cannot be normally W'hittled down Where 
the circumstances are such that the court 
may reasonably infer that preiudice has 
resulted to the accused from the failure 
of supplying of the copies of the state- 
ments recorded under S 161, Cr PC, 
the court is lustified m directing that 
the conviction should be set aside In 
this connection a reference is made to 
Noor Khan v State of Rajasthan, AIR 
1964 SC 286 The object of Ss 162, 173(4) 
and 207-A (3), Cr P, C , is to enable the 
accused to oDtam a clear picture of the 
case against him The sections impose an 
obligation upon the prosecution agency to 
supply copies of the statements of wit- 
nesses who are intended to be examined 
at the trial to enable the accused to uti- 
lise them m the course of cross-examina- 
tion to establisn such defence as may be 
desired to put up and also to shake the 
testimony of the witnesses The object, 
in other words, is to give to the accused 
fullest information in possession of the 
prosecution on winch its case is based In 
the instant case, keepmg m view the 
nature of the testimony of the two mate- 
rial witnesses, we feel that refusal to 
supply copies of their statements, record- 
ed by the Deputy Superintendent of 
Police, has naturally caused prejudice to 
the accused 

9. Two blood-stained clothes, shirt 
Ex 1 and Gamcha Ex 2, were recovered 
from the possession of the accused Sar- 
dara Singh under the memo Ex P-9. 
According to the Chemical Examiner’s 
report they were positive for blood- vide 
Ex. P-26 The Serologist and Chemical 
Examiner to the Government of India 
has also reported (Ex P-27) that these 
clothes were stained with human blood 
The clothes were seized by the Police on 
June 18, 1964 The articles were receiv- 
ed hy the Chemical Examiner through 
Meghram, Constable No 997, Police Sta- 
tion, Keshansmghpura, with letter No 
7431 dated August 18, 1964, on October 
12, 1964, that is about 4 months after the 
occurrence No reasonable explanation is 
forthcoming why such an inordinate delay 
was caused m despatching the articles to 
the Chemical Examiner It has also not 
been explained that when the forwarding 
letter for sending the articles had been 
prepared on August 18, 1964, why it was 
not actually sent upto October 11, 1964. 
We have already examined the material 
evidence produced by the prosecution and 
have come to the same conclusion as the 
trial Court as regards the credibility of 
the eye-witnesses 

We have already held that the contra- 
dictions and discrepancies in the state- 
ments of the two witnesses are so glaring 
and so significant that it is almost impos- 
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Bible to beh“/e that the two witnesses 
saw anythin" of importance The only 
point that remains to be considered is as 
to whether tn evidence of recovery of 
the blood stained articles is enough by 
itself to justify the conviction of the ac- 
cused We do not think it is The re 
1 oven of the biood stained articles can 
oe .used to "0 roborate other evidence 
lit cannot by itself prove the case of the 
lorosecution It is possible to imagine on 
many an occn ion whether the mere dis- 
covery of a blood stained article is due 
to something o her than murder for in- 
I stance conceal ng the dead bod\ or 
receiving from the real murderer a blood 
itained article *nd so on It is there 
fore impossiole to say that mere di 
coven of a oluod stained article is enough 
|bv lt'elf to justify a conviction for 
| murder 

.v Learned counsel for the accused 
po nted out that the reports of the Che- 
mical Exammei and the Serologiat were 
not read to the accused Sardara Singh in 
the course of ms examination under Set 
tion 342 Cr P C and that has caused a 
serious prejud ce to him In this connec- 
tion, it mav be Mated that a specific ques- 
tion v/a„ put to the accused Sardira Sing l 
ir regard to he clothes Exs 1 and 2 to 
which his an. w°r was that the clothes no 
doubt belonged to him but he had no- 
thing to say i -egard to the blood stains 
on them Where the accused is repre- 
sented by a counsel at the trial rf nd m an 
lappeal it is upto the accused or his coun- 
sel in such cases to satisfy the court that 
Isucb in~deaua*«* examination has resulted 
|in the mi'carntpe of lusttce If the coun 
el is unable *o sav bow his clien had 
been preiudiced and if all that he could 
urge is that th re was a pos lbihtv of pre- 
judice having been caused to his client 
| that alone JS ijt enough It cannot be 'aid 
as a matter of Jaw that the non e <amma- 
uon or in3d°qjjte examination under 
5 242 Cr P C must be presumed to 
have caused pieiudice The question of 
prejudice is a matter of mlerenct based 
n facts and t-ie surrounding circum'tan- 
-es in each case Learned coun el before 
■us. coj d not i Ve out a clear prejudice 
In this case c ardara S ngh knew what 
the accusa ion against him j as He also 
knew that blood stained clothes were 
produced by th“ prosecution in the trial 
CO" 1 ; He offered an explanation m re- 
gard to the blood stain marks There is 
therefore no lU-tification for supposing 
that there had been any preiudice cau'ed 
to sardara bingn on account of improper 
or inufTcirct i< cording of his statement 
the b^csions Judge under S 342 Cr 
P C The e^a n nation of the accused pr r - 
T®* 1 - — Cr P C is in end'd 
«ppor’Lnitv to explain any 
U; rcar . inc ,n the evidence 
again him ITc. ultima* e test in deter 


mining whether or not the accused has 
been fairly examined under S 342 Cr 
PC is to infer whether having regard 
to all the questions put to him he had 
had an opport n tv to say what he want 
cd to sav in u pect of the prosecution 
case against him Here the accu' d \ a' 
given an oop irturuty to explain how 
blood stain marks appeared on his clothes 
and therefore omission of the sp“cihr 
question in the examination of the accus- 
ed under S *,12 Cr P C in regard to 
Chemical Examiner s report and the Sere 
logists test to tur minds has not result 
ed in causing any preiudice to the accus 
ed A refeien^e in this connection may 
be made to Mo eb Kaka Chowdhrv v 
State of West Bengal AIR 1956 SC 536 

11 The statements of the two eye-wit 
nesses Mst Punjab Kaur PW 2 ana 
Mukhtiar Singh P W 4 elicit that Arjun 
Singh arrived at the scene of the occur- 
rence at the tine of or soon after the 
crime So was the case with Sohan 
Singh and Suk.ia Mst Punlab Knur 
has also deposed that she mentioned th* 
names of the reused to Mulha Singh 
soon after the occurrence None of these 
witnesses has been produced by the prose- 
cution In murder case the prosecutor i 
expected to act fairly and honestlv and 
must not v thhold material w lines i 
simply for the leason that their evidence 
is lively to go -ainst him It i« no doubt 
open to tne pio ecutor not to evimine 
witnesses wno in his opinion ha e rot 
v itne'sed the cident but normallv h° 
has to examine all the eye witnesses in 
support of his o e e Where as h«»re it i 
disclosed that material witnesses havt 
been deliberately withheld the cour l 
jus ificd in drawing an inference against 
the prosecution and mav hold that onus 
non to examine such wntnesses con ti utes 
a serious infirmitv vide Darva Sirgh v 
State of Punjab AIR 19Go SC 32" 

12 In an appeal by the State Govern 
ment under S 417 Cr P C aga.n_* th* 
acquittal it is no* enough for ire High 
Court to take a different view of t » eu 
dence There must also b» sub *antial 
and compelling reasons for holdin" that 
the finding of the trial Coun waj not 
sound If it Is found that the trial Court 
adopted a reasonable course and tooi 
plausible view of the matter interference 
under S 417 Cr P C is not just fiablc 
The reason is manifest There ore t o 
important factors in everv crimin ' 1 1 case 
which have to be Jcpt m viev jn favour 
of an accu'^d person one is tnat ti <=• w 
cused can alv avs claim benefit of ru a on 
able doubt and the other i.» that vvh»n an 
accused person offers a rea onable « pla 
nation of his conduct then even l v 0 Jgh 
his defence is not satisfactoulv p ov^d 
it ought normally be acccp ed uric tir 
cumstances warrant that it i-> fal e 
On a careful examination of the «%"denct 
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and the circumstances of this case we are 
not satisfied that there exist strong and 
compelling reasons to set aside the find- 
ing of acquittal 

13. In the result, this appeal, having 
no force, stands dismissed. The accused 
are on bail They need not surrender to 
their bail bonds 

Appeal dismissed. 


1970 CRI. L. J. 563 (Yol. 76, C. N. 132) = 
AIR 1970 ASSAM & NAGALAND 49 
(.V 57 C 10) 

P. K. GOSWAMI 
AND M C. PATHAK, JJ. 

Maniram Guniu, Petitioner v. The State 
of Assam, Opposite Party. 

Criminal Revn No. 159 of 1965, D/- 6- 
5-1969, against Judgment of AddL b. J. 
L, A. D. Nowgong, D ;- 28-9-1965. 

Prohibition — Assam Liquor Prohibi- 
tion Act (1 of 1953) (as amendedm 
&9SS and 1983), Ss. 4, 3A (1963), 3A (19561 
and 2 (3} — 'Liquor’ — Offence under 
S. 4 for consuming liquor — Burden oi 
proof — State of drunkenness establish- 
ed by prosecution — Presumption under 
S. 3A (1963) can be invoked — Presump- 
tion rebuttable — Accused not submitting 
any explanation — He must be held gu y 
cf offence — Effect of introduction of 
S. 3A (1956) and S. 3A (1963) stated 
(Evidence Act (18/2), S. 106). 

Section 3A as inserted in 1963 has 
Introduced a rule of evidence by whicha 
person who is found in a state of drunk 
enness shall be presumed to have 
ed hauor within the prohibited area This 
£s- of course, a rebuttable presumption. 
Once the prosecution establishes by evi- 
dence to the satisfaction of *e Courttnat 
She accused was found m a state oidru 

kermess, the prosecution can rely on 

the presumption and it is th en up to 
accused to rebut the presumption. Where 
the accused has not submitted any 
planation, there is nothing wrong m m 
yoking the presumption under ° 3 A 
(19631 and the accused must be neia tp 
have consumed liquor within the prohi- 
bited area. Case law discussed^ ^ ^ 

Under the Act with the definition of 
liquor’ as amended and introduction of 
<= q °A (1956) and m view of presumption 
midm S 3A (1963), S. 106 of .Evidence 
Act may be justifiably called in aid to 
tackle such a case. If the accused was 
£ a state of drunkenness showing signs 
und manifestations supporting that state, 
the prosecution will be at a great dis- 
advantage to establish as to what parfi_ 
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cular things the accused had taken which 
led him to that state. It will be certain- 
ly especially within the knowledge of the 
accused as to what he had already taken 
for which he was found in that state by 
the witnesses. (Para 9) 

Liquor under the definition includes all 
liquid consisting of or containing alcohol 
and at the same time toilet or medicinal 
pieparations etc. containing alcohol which 
are unfit for use as intoxicating liquor 
are excluded from the definition separate- 
ly under section 3A (1956). 'section 3A 
(195b) is not an exception, but has ex- 
plained what liquid containing alcohol 
will be excluded from the general defini- 
tion of liquor after the deletion of the 
Explanation Section 3A (1956) clearly 
suggests that but for this exclusion the 
definition of liquor would include the 
articles mentioned in this section Case 
law discussed. (Paras 4, 6) 

Dealing with the prosecution for of- 
fences under Section 4 for violating the 
provisions of section 3 of the Assam Act, 
so far as import, transport or possession, 
selling, or buying or manufacture of 
liquor is concerned, the prosecution has 
to satisfy the Court that the liquor which 
is produced m Court is intoxicating liquor 
and contains alcohol and is not excluded 
Dy the provisions contained in Section 3A 
(1956) The onus is entirely on the pro- 
secution to establish the offence, which 
includes proof of the incriminating arti- 
cle as liquor within the meaning of the 
Act and that the same is not unfit for 
use as intoxicating liquor, as described 
under Section 3A (1956) Mere introduc- 
tion of section 3A (1956) separately under 
the Act after deletion of the explanation 
in the original definition would not hai'e 
the effect of shifting the onus m this mat- 
ter on the shoulders of the accused How- 
ever so far as the offence of consumption 
of liquor is concerned the position has 
become different after the introduction of 
S 3A in 1963 (Para 8) 

Case law discussed: Observation in AIR 
1967 Assam 56 with regard to S. 3A (1963) 
that it is otiose and completely unneces- 
sary, held obiter and not followed 

(Para 6) 


Cases Referred: Chronological Paras 

(1968) Criminal Revn. No. 65 of 1965 
D/- 29-2-1968 (Assam) 11 

(1967) AIR 1967 Assam 56 (V 54) = 

1967 Cn LJ 1099, Harendra Nath 
Das v. State of Assam 5, 6 

(1967) Criminal Revn. No 170 of 1964 
D/- 2-8-1967 (Assam) 11 

(1966) AIR 1966 SC 722 (V 53) = 

19b6 Cri LJ 597, Ratanlal v. State 
of Maharashtra 4 

(1964) AIR 1964 Andh Pra 429 
(V 51) = 1964 (2) Cn LJ 271. 
Madiga Boosenna, In re 5 
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(1962) AIR 1962 SC 579 (V 49)*= 
1962 Supp (1) SCR 15 = 1962 (1) 
Cn LJ 512 State of Bombay v 
Narandas Mangilal Agarwal 
(19^6) AIR 19o6 SC 404 (V 43) = 
Shambhu Nath Mehra v State of 
Ajmer 

(1955) AIR 1955 SC 123 (V 42) = 
1055 Cn LJ 215 Behram Khur- 
shid Pesikaka v State of Bombay 
(19al) AIR 19ol SC 318 (V 38)*= 
62 Cn LJ 1361 State of Bombay 
v F N Balsara 

(1910) 55 L Ed 191 *=219 US 219 
Bailey v Alabama 
(1910) 55 L Ed 78=219 US 35 
Mobile J i. k CR Co v Turnip 
Seed 


S N Bhutan, for Petitioner D C 
Goswami as Public Prosecutor for State 
GOSWAMI J — This Criminal revi- 
sion is directed against the petitioners 
con action under Section 4 of the Assam 
Liquor Prohibition Act for consuming 
liquor m the prohibited area and sen 
tence of three months rigorous imprison- 
ment and a fine of Rs 100/ in default 
one months rigorous imprisonment 

2 Briefly the prosecution case is that 
on the night of 22nd of March 1964 at 
about 9PM the accused petitioner was 
fcurd in a drunken state at the platform 
of Jakhalabandha Railway Station He 
was caught by the Excise staT and then 
produced before the Medical Officer at 
Silghat Dispensary who examined him 
then and there and found as follows 

(1) Smell of alcohol in breath found 

(2) Conjunc i\a congested 

(3) Gait unsteady 

(4) Speech incoherent" 

In the opinion ot the doctor the accused 
took alcohol in sufficient quantity as to 
male him intoxicated 

3 The accused pleaded not guilty to 
the charge and stated that he did not take 
1 quor The learned Magistrate examined 
the doctor and two Excise officials The 
accused did not adduce any evidence The 
learned Magistrate relying on the evi- 
dence of the prosecut'on convicted the ac 
cused and the learned Additional Ses- 
sions Judge on appeal affirmed the con 
viction 

4 The State Legislature of Assam 
passed the Assam Liquor Prohibition Act 
(Assam Act 1 of 19o3) hereinafter called 
the Act in 19o3 This Act has since 
been amended The preamble of the Act 
ahcrvs that it was passed In order to pro- 
h bit consumption and manufacture of 
liquor in and smuggling thereof into the 
Sub-dmsion of Barpeta and in other 
areas of the State as may be necessary 
from time to time The Art has since 
been extended to other areas and it is not 
dl*pu*cd that the place where the oSence 
Is said to have been committed la this 


case is within the prohibited area Thu 
Act has since been amended by four suc- 
cessive Acts namely Assam Act \XXI 
of 1953 Assam Act XIII of 1956 Assam 
Act XIX of 1956 and Assam Act XI of 
1963 and we will describe them herein- 
after as the first second third and fourth 
amendment respectiv ely The definition 
of liquor is given under Section 2 (3) and 
it has been amended under the second 
and third amendments The third amend- 
ment besides deleting the Explanation in- 
serted new Sections 3-A 3-B and 3-C In 
the fourth amendment inter aha an- 
other Section 3-A is added retarding pre- 
sumption as to the State of drunienness. 
Section 3-A in this amendment is not 
numerically correct as there had al- 
ready been a Section 3-A introduced In 
the third amendment We will therefore 
refer to this section as Section 3-A (1963) 
and the earlier Section 3-A as Section 3-A 
(195G) to avoid confusion The original 
definition of liquor under Section 2 (3) 
runs as follows 

Liquor* means any intoxicating 
liquor and includes all liquid consisting 
of or containing alcohol also tan and 
pachwai in any form and any substance 
which the State Government may by 
notification declare to be liquor for the 
purposes of this Act 

Explanation. — Thus definition 6hall not 
apply to any toilet preparation or medi- 
cine containing alcohol 

This definition as it stands after the 
amendments reads as follows 

Liquor means any intoxicating 
liquor and includes all liquid consisting 
of or containing alcohol also Tan con- 
taining alcohol and Pachwai in any form 
and any substance which the State Gov- 
ernment may by notification declare to 
be liquor for the purpose of this Act 

Explanation. — Tan in an unferment- 
ed stage is not included within the term 
liquor and is exempted from the opera 
tion of this Act ” 

By the third amendment as noted ear- 
lier the following new sections were In 
serted 

3A. Provisions of the Act not to ap- 
ply to certain articles — Nothing in this 
Act shall be deemed to apply to — 

, W Any toilet preparation containing 
alcohol which is unfit for use as Intoxi- 
cating liquor, 

(2) Any medicinal preparation contain- 
ing alcohol which is unfit for use as in- 
toxicating liquor 

(3) Any antiseptic preparation or solu- 
tion containing alcohol y hich is unfit for 
u«e as intoxicating liquor 

(4) Any flavouring extract essence or 
syrup containing alcohol vhich is unfit 
for use as intoxicating liquor 

3B Board of Experts — (1) For the 
purpose of determining whether any of 
the preparations mentioned in 3-A Is fit or 
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likely to be used as intoxicating liquor 
the State Government shall constitute a 
Board of Experts 

( 2 ) 

(3) It shall be the duty of the Board 
to advise the State Government on the 
question of whether any article or pre- 
paration containing alcohol is fit for use 
as intoxicating liquor and on such other 
matters incidental thereto as may be 
referred to it bv the State Government 

3C Restrictions on use of medicinal and 
toilet preparations, — On the advice of 
the Board constituted under Section 3A, 
the State Government may by notifica- 
tion in the official Gazette declare any 
such preparation to be liquor within the 
definition of the Act and thereupon the 
State _ Government may. notwithstanding 
anything contained in any other provision 
of the Act, impose such restriction and in 
such manner as may be prescribed.’ 

By the fourth amendment, an important 
Section 3A has been introduced which 
we will, as stated earlier, describe as 
Section 3A (1963). 

"3A Presumption as the (sic) state of 
drunkenness — Whenever any person is 
found in a state of drunkenness within a 
prohibited area, the Court shall presume 
that the person has consumed liquor 
within the prohibited area ” 

The result is that medicinal and toilet 
preparations containing alcohol which are 
Unfit for use as intoxicating liquor, are 
excluded from the prowsions of the Act 
But if on the advice of the Board of Ex- 
perts to the effect that such articles con- 
taining alcohol are fit for use as intoxi- 
cating liquor, the Government may_ de- 
clare such preparation to be liquor within 
the meaning of the Act and it may also 
, impose such restrictions as may be neces- 
v sary. 

It is thus clear that liquor under the 
definition includes all liquid consisting of 
or containing alcohol and at the same 
time toilet or medicinal preparations etc 
containing alcohol which are unfit for 
use as intoxicating liquor are excluded 
from the definition separately under 
Section 3A (1956) 

Broadly speaking there are the follow- 
ing prohibitions under the Act which may 
be grouped under two categories. Firstly, 
no person shall import, transport, possess, 
sell or buy or manufacture liquor, use or 
keep any material for manufacture of 
liquor These prohibitions are subject 
to condition for the issue of license under 
Section 21 The second category is that 
no person shall consume liquor except on 
a prescription from a registered medical 
practitioner. This prohibition is in terms 
conditional. Section 20 provides for per- 
mit for use or consumption of foreign 
liquor on certain conditions So far as 
the first category is concerned, it is ap- 
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parent that the liquor must be produced 
m court m order to satisfy it that 
what is produced is liquor within 
the meaning of the Act. To illus- 
trate, prior to the third amendment, 
suppose some liquid is produced m 
Court as liquor by the prosecution, it has 
to establish that the liquid produced is 
intoxicating liquor or contained alcohol 
and that it is not toilet or medicinal pre- 
parations containing alcohol After the 
third amendment also, prosecution has to 
establish m addition to the above that 
what is produced in Court is not toilet or 
medicinal preparation etc containing 
alcohol which is unfit for use as intoxi- 
cating liquor Under Section 3C on the 
advice of the Board of Experts to the 
effect that such articles are fit for use as 
intoxicatmg liquor, Government may 
declare such toilet, medicinal or other 
preparations mentioned m Section 3A as 
liquor within the definition of the Act 
and impose such restrictions as may be 
prescribed Our attention has not been 
drawn to any such declaration by the Gov- 
ernment Assuming there are some arti- 
cles declared as liquor, the prohibitions 
of the Act will apply. But if there is no 
such declaration by the Government, it 
cannot be assumed that all such articles 
mentioned m Section 3A are unfit for use 
as intoxicating liquor m absence of proof 
to that effect. While dealing with the ex- 
pression "unfit for use as intoxicating 
liquor” appearing in the Bombay Prohi- 
bition Act, m AIR 1962 SC 579, the Sup- 
reme Court observed as follows (Naran 
Das’s case) 

"Again the preparation even if it is 
medicinal, toilet, antiseptic or flavouring 
must be unfit for use as intoxicating 
liquor i e , it must be such that it must 
not be capable of being used for intoxi- 
cation without danger to health If the 
pieparation, may be consumed for intoxi- 
cation, it would still not attract the ap- 
plication of Sec. 24A provided the in- 
toxication would not be accompanied by 
other harmful effects A medicinal pre- 
paration which may, because of the high 
percentage of alcohol contained therein, 
even if taken m its ordinary or normal 
dose intoxicate a normal person, would 
be legarded as intoxicating liquor The 
medicinal preparation containing a small 
percentage of alcohol may still be capable 
of intoxicating if taken in large quanti- 
ties but if consumption of the prepara- 
tion in large quantities is likely to involve 
danger to the health of the consumer.^ it 
cannot be regarded as fit for use as in- 
toxicating liquor." 

It wall be useful to have a look at the 
Bombay Prohibition Act, 1949, some _oi 
the provisions of which were declared in- 
valid by the Supreme Court in Balsaras 
case. AIR 1951 SC 318. For example, un- 
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like the definition of this term in the ori 
ginal Assam Act with the Explanation 
excluding toilet preparation or medicine 
containing alcohol there was no such ex- 
clusion m the Bombay definition FazI 
All, J who delivered the judgment of 
the Court, summarised his conclusions as 
follow S' 

In the result I declare the following 
provisions of the Act only to be invalid 

(1) Clause (c) of Section 12 so far as it 
affects the possession of liquid medicinal 
and toilet preparations containing alcohol 

(2) Clau'e (d) of Section 12 so far as 
it affects the selling or buying of such 
medicinal & toilet- preparations contain 
irg alcohol 

(3) Clause fb) of Section 13 so far as It 
affects consumption or use of such medi- 
cinal and toilet preparations containing 
alcohol 

Section 2(24) of the Bombay Act defines 
Liquor as including 

(a) Spirit of wine methylated spirits 
wine beer and toddy and liquids consist 
Irg of or containing liauor and 

(b) any other intoxicating substance 
which the Provincial Government may 
by notification in the Official Gazette 
declare to be liquor for the purposes of 
this Act 

The Act thereafter had to be amend- 
ed by the Bombay Amendment Act 26 of 
19 j 2 which idded amongst others Sec- 
tion 24A which without the two provisos 
in the Bombay Act corresponds to Sec 
tion 3A of the Assam Act introduced by 
the third amendment Another «ection 
was also introduced by the same amend- 
ment m the Bombay Act namely S°c 
tion CA of which Section 6A(l](a) (b) 
and (c) m3*er ally correspond to Section 
3B(1) of the Assam Act Section 6A(2) 
materially corresponds to Section 3B(2) of 
the Assam Act Section 6A(6) has two 
parts and the first part materially corres 
ponds to Section 3B(3) and the second 
part In the Bombay Act introduces a pre- 
emption which is absent in Section 3C of 
the Assam Act. 

In the above Naran Das s ca*e AIR 
1°S2 SC 579 (Supra) while dealing with 
the burden ot prool the Supreme Court 
observed as follows 

It was for the State to prove that the 
s-bs*anee seized if a medicinal prepara- 
tion was not urfit for U'e as intoxicating 
liquor The State his even under the Pro- 
hibition Act to establish that the respon- 
dent has infringed the provisions contain 
ed in Sections 12 and 13 (which mate 
rally correspond t Q Section 3 of the 
A« am Act) Undoubtedly bv virtue of 
Section 24 A the prohibitions do not ao- 
plv to certain categories of toilet medl- 
ar 3 ’ ar Lcphc and flavouring prepara 
tons Iven if they contain alcohol but 
on that ground the burden lying upon 
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the State to establish in any given case tn 
which it is alleged that the accused has 
infringed the provisions contained in Sec- 
tions 12 and 13 that the infringement was 
not tn respect of an article or preparation 
which was covered by Section 24A is not 
shifted on to the shoulders of the accus 
ed Section 24A is m substance not an ex 
ception It takes out certain preparations 
from the prohibitions contained in Sec- 
tions 12 and 13 But the operation of Sec- 
tion 24 A does not extend to all medicinal 
toilet antiseptic or flavouring preparations 
containing alcohol even if the prepara 
tion is a toilet medicinal antiseptic or 
flavouring preparation if it is fit for use 
as intoxicating liquor the prohibitions 
contained m Sections 12 and 13 will 
apply 

To summarise in view of the relevant 
provisions of the Bombay Prohibition Act. 
■which we have noticed above as thev 
stood prior to the amendment of Section 
6A(6) and in ertion of sub-section (71 
therein bv the Bombay Act 22 of 1960 
the Supreme Court held that in a prose- 
cution fir offences for import and posse* 
sion of liquor under Section 65(a)(1) and 
66(b)(1) of the Bombay Act (which mate- 
rially correspond to S 4 of the Assam 
Act) the State had to prove that the sub 
s*ance seized if a medicinal preparation 
was not unfit for use as intoxicating 
honor and that the accused had infringed 
the provisions contained in Sections 12 
and n 

In the next ca‘e reported in AIR 1966 
SC 722 the same question came up for 
decision After the amendment of Section 
6A(6) and insertion of sub section (71 
therein by Act 22 of 1960 the Supreme 
Court gave effect to the presumption 
raised unde r sub section (7) Sub-section 
(7) of Section 6A of the Bombay Ad 
reads as follows 

Until the St 2 te Government his deter- 
mined as aforesaid any article mentioned 
in subsection (1) to be fit for use as In- 
toxicating liquor every other article 
shall be deemed to be unfit for such use.’ 

The Suoremo Court therefore found 
that by the amendment of Section 6 A and 
by in«ertfon cf sub section (7) therein 
there remained only one mode of prool 
regarding an article uhi^h Is fit for us« 
as intoxicating liauor ard that is bv ob- 
taining the advice of the Eoard of Ex- 
perts and recording it3 determination 
that the article is fit for use as intoxicat 
log liquor and until so determined even 
article mentioned in sub-section (1) ol 
Section 6A is to b~ deemed as unfit foi 
use as intoxicating liquor This presump- 
tion tinder Section 6 [7) however ha 
been held to be rebuttable After thl: 
amendment in the Bombay Act in 1963 
therefore there was no onus on the a- 
cused to establish that he has possessed oi 
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consumed medicinal or toilet preparation, 
which is unfit for use as intoxicating 
liquor as he can now rely on the pre- 
sumption under sub-section (7) m absence 
uf a determination by the Government 
that the particular articles are fit for use 
as intoxicating liquor The law as it 
stood after the amendment clearly 
enables the accused to rely on the pre- 
sumption and unless it is rebutted by the 
prosecution, it will be deemed m law that 
a medicinal or toilet preparation posses- 
sed by the accused is unfit for use as in- 
toxicating liquor, and m that view of the 
matter, the Supreme Court set aside the 
conviction of the accused in the above 
decision The Supreme Court has noticed 
that the Bombay High Court m this case 
relied on the earlier decision of the 
Supreme Court m Naran Das’s case, AIR 
1962 SC 579 (Supra) having lost sight 
of the amendment of the Act in 1960, and 
indeed in the aforesaid case the effect of 
sub-section (7) of Section 6A did not fall 
to be considered This is the position 
under the Bombay Act 

We may now read Section 3 of the 
Assam Act- 

"3. Prohibition No person shall — 

(1) import, transport or possess liquor, 

(2) sell or buy liquor, 

(3) consume liquor except on a pre- 
scription from a registered medical prac- 
titioner, 

(4) manufacture liquor; and 

(5) use or keep any material, utensil, 
implement or apparatus whatsoever for 
manufacture of liquor.” 

Section 4 after the fourth amendment, 
omitting the proviso, which is not mate- 
rial for our purpose, stands as follows- — 

"4 Punishment for contravention Who- 
ever contravenes the provisions of Sec- 
tion 3 of this Act, shall he punished with 
imprisonment for a term which may ex- 
tend to two years but not less than three 
months and also with fine which may 
extend to one thousand rupees but not 

less than one hundred rupees 

** 

5. The learned Counsel submits that 
even if it be assumed that the accused 
consumed liquor, there is no evidence to 
establish that he consumed prohibited 
alcohol His submission is that although 
the definition of liquor has undergone a 
change, the insertion of a new Section 3A 
(1956) excludes some tvpe of liquor from 
the definition and in that respect the effect 
of the original definition continues in 
force although in another place in the 
same Act. He further submits that the 
presumption under Section 3A (1963) can- 
not relieve the prosecution of the duty 
to establish the offence charged In this 
context he draws our attention to a deci- 
sion of the Supreme Court in the casp 
of Beharam Khurshid Pesikaka v State of 
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Bombay, reported in AIR 1955 SC 123, 
and relies on the following passage; — 
The High Court was in error m plac- 
ing the onus on the accused to prove that 
he had consumed alcohol that could ba 
consumed without a permit merely on 
proof that he was smelling of alcohol In 
our judgment, that was not the correct 
approach to the question The bare cir- 
cumstance that a citizen accused of an 
offence under Section 66(b) is smelling of 
alcohol is compatible both with his in- 
nocence as well as his guilt It is a 
neutral circumstance The smell of alco- 
hol may be due to the fact that the ac- 
cused had contravened the enforceable 
part of Section 13 (b) of the Prohibition 
Act It may well be due also to the fact 
that he had taken alcohol which fell 
under the unenforceable and inoperative 
part of the section That being so, it is the 
duty of the prosecution to prove that the 
alcohol of which he was smelling was 
such that it came within the category of 
prohibited alcohols and the onus was not 
discharged or shifted by merely proving a 
smell of alcohol ” 

We should also read the following pas- 
sage in the same decision- 

' The onus thus cast on the prosecu- 
tion may be light or heavy according to 
the circumstances of each case The 
intensity of the smell itself may be 
such that it may negative its being of z 
permissible variety Expert evidence may 
prove that consumption in small dose of 
medicinal or other preparations permitted 
cannot produce the smell or a state of 
body or mind amounting to drunkenness. 
Be that as it may, the question is one of 
fact, to be decided according to the cir- 
cumstance of each case It is open to 
the accused to prove m defence that what 
he consumed was not prohibited alcohol, 
but failure of the defence to prove it can- 
not lead to his conviction unless it is es- 
tablished to the satisfaction of the mdse 
by the prosecution that the case comes 
within the enforceable part of Section 
13(b), contravention of which alone, is 
made an offence under the provisions of 
Section 66 of the Bombav Prohibition 
Act” 

Counsel also relies upon a decision of 
a Single Bench of this Court, in the case 
of Harendra Nath Das v State of Assam, 
reported in AIR 1967 Assam and Naga- 
land, 56. As seen from the original records 
of the case, the date of offence in this 
case was 21-8-61. Nayudu, C J relying 
upon the above mentioned Supreme Court 
decision and also the decision of the 
Andhra Pradesh High Court in the case 
of Madiga Boosenna, reported in AIR 
1964 Andh Pra 429, held as follows. 

"Having regard to the merits of the 
case, as none of the scientific methods 
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open to the prosecution to follow had 
been adopted they lost the opportunity 
of proving that liquor was present in the 
stomach contents of the petitioner or it 
got itself transferred into the urine and 
blood of the petitioner 

'Having regard to the evidence in this 
case of the doctor who admits that symp- 
toms are con«istent with the conclusion 
that these have been produced by reason 
of the accused having taken some medi- 
cine containing alcohol the doubt which 
exists has remained unresolved and 
the accused is entitled to the benefit of 
doubt 

Referring to the presumption under 
Section 3A (1963) the learned Chief Jus 
tice further observed — 

When the question is whether a per- 
son has taken liquor to say that he should 
be presumed to have taken liquor because 
be was in a drunken state seems to be 
meaningless as it would amount to a so-t 
of argument in a circle This is particular 
ly so when the meaning of the word 
'state of drunkenness is not defined in the 
Act II it is proved that a man is in a 
state of drunkenness it amounts to a 
proof that he has taken liquor and there 
is no more necessity of invoking the pre- 
sumption of the Amending Act This 
amendment m mv opinion becomes 
otiose and completely unnecessary fur 
ther if the invoking of this presumption 
under Section 3A of the Amending Act 
may be regarded as me-capable then it 
would amount to countering the v ell 
known principle oi criminal jurisprudence 
that the burden of proving the guilt of 
the accused in the ca*e is on the prosecu- 
tion and continues to be so until the guilt 
Is e-tdbUshed 


In Harcndra Dass ca»e AIR 1967 
As-am 56 (supra) the accused being found 
within a prohibited area exhibiting symp- 
toms of a pe-son who had taken liquor 
was charged and convicted under Section 
4 for contravention of Section 3(3) of 
the Act As noted earlier the offence was 
committed on 21-8 61 that K prior to the 
fourth amendment Introducing a rule of 
presumption under Section 3\ (19631 It 
was, therefore rot necessary in this case 
to consider the effect of Section 2A (1963) 
On the admisnon of the doctor in that 
case that the symptoms exhibited by the 
accused were consistent v ith taking of 
come medicine containing alcohol the ac 
cused was entitled to an acquittal since 
the que lion of raising the presumption 
under Section 3A (1953) did not at all 
arise The ob.erva*ions of the learned 
Oiief Ju Ice with regard to Section 3A 
(1Q63) am the-efore mere obiter and as 
will „how hereinbelow that we are unable 
wi*h respect, to agree with the same 


C Since the learned Counsel stre- 
nuously relies on Harendra Dass case 
AIR 19£>7 Assam 56 (supra) even for the 
purpose of dealing wuth the present case 
which arose after the fourth amendment 
we have to give our views on the two- 
above-quoted points that were dealt with 
by the learned Chief Justice and also 
pressed before us Firstly the learned 
counsel submits (hat the legal positron 
has not been altered by Section 3A (1963) 
and that we should agree with the deci 
sion in Harendra Dass case AIR 1967 
Assam 56 (supra) even in the present 
case It is clear that Section 3A (1963) 
has definitely introduced a rule of evi 
dence by which a person who is found in 
a state of drunkenness shall be presum 
ed to have consumed liquor within the 
prohibited area This is of course a re 
buttable presumption Once the prosecu 
tion establishes by evidence to the satis 
faction of the court that the accused was 
found m a state of drunkenness the pro 
secution can rely on the presumption and 
it is then up to the accused to rebut the| 
presumption We are unable to agree 
with respect with the learned Chief Jus 
tice when he observed that Section 3A| 
(1963) is otiose and completely unneces- 
sary This section was introduced m 
1963 in the wal e of the third amendment 
wnereby the Explanation m the definition 
of liquor was deleted and new Sections 
3A (1956) 3B and 3C were added Al 
though the Explanation was deleted the 
addition of Section 3A (1956) served the 
same object which had earlier been ful- 
filled by the Explanation. The Explanation 
in the definition made the provision 
prima facie immune from such cons’ it u 
tional objections as were raised against 
the provisions of the Bombay Prohibition 
Act 1919 Section 3A (19o6) is not an 
exception but has explained what liquid, 
containing alcohol v/ill be excluded from: 
the general definition of liquor after thel 
deletion of the Explanation Section 3Al 
(1956) clearly suggests that but for this] 
exclusion, the definition of liquor would ( 
include the articles mentioned in this 
section With regard to a case prior to| 
the fourth amendment the Act has defin i 
ed the ofTence viz as consumption of I 
liquor without a prescription from a reels 
tered medical practitioner Prosecution I 
required under the law to establish the I 
ingredients of the offence that Is to say 
that the accu ed has consumed hauor and 
rot one of the articles evduded under 
Section 3A (1956) Since section 3A (1956) 
is not an exception, there Is no 
onus on the accused to prove that 
he comes under the exception It u 
loT the prosecution to prove that 
fb e accused has consumed is ImuoT 
and that it does not come under the cate- 
gory of the articles mentioned in Section 
3A (1956) The above vould be the po d 
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the Indian Penal Code or ' ithm any spe 
cial exception or proviso contained in anv 

0 her part of the same Code or in any 
law defining the offence is upon him 
and the court shall presume the absence 

01 *uch circumstances 

106 When anv fact is especially with 
in the 1 no v. ledge of anv person, the bur 
den of proving that fact is upon him. 

In a ca e under the present Act with 
th*» defimt on as amended and mtroduc- 
icn of Section 3A (1956) and in view of 
the presumption under Section 3 A (1963) 
Section 106 of the Evidence Act may be 
ju ufiabh called in aid to tackle a case 
| nvolv»d in this revision petition If the 
'accused as has been held by the courts 
be ow was in a state of drunkenness 
shoving signs and manifestations sup 
porting that state the prosecution will 
be at a great di advantage to establish as 
to what particular things the accused had 
tdft.*n which led him to that state It will 
be certainly especially within the know 
ded„e of the accused as to what he had 
Ll tady taken for which he was found in 
Ithdt tate by the witnesses 

Dealing with S 106 of the Evidence 
Act the Supreme Court m the case of 
Sh mbhu Nath Mehra v The State of 
Ajmer reported in AIR 19o6 SC 404 ob- 
Scr ed as follows 

Section 106 is an excep ion to Sec 
ion 101 The latter with its illustration (a) 
ld\ s do vn the general rule that in a cn 
nunal case the burden of proof is on the 
P osecution and Section 106 is certainly 
not intended to relieie it of that duty 
On the contrary it is designed to meet 
ce tain exceptional ca es in which it 
w ould be tmpo s ble or at any rate dis 
proportionately difficult, for the prose 
cut on to es ablish facts v hich are es 
P»cnllj within the knowledge of the ac 
cj •d and which he could prove without 
Difficulty or inconvenience The word 
ecjxcialli stresses that it means facta 
that are p-e eminently or exceptionally 
witnm hi knowledge 

Th s does not however mean that the 
bj d«n shifts from the p o ecution to the 
accu «d but th® ] a t er h aS to sa tisf y the 
Court In order to rebut the presumption 
a-’ Last h m wh ch the Cou-d will be 
a t^on ed to draw under Section 3A 
(l nr 3) 

10 The learned Cour^el for the peti 
tioner a one stage submitted that th s 
will be doing violence to the well settled 
p nop s of criminal jurisprudence We 
a c rovevtr not impre «d with that 
«igumer ^In_ galley v Alabama (19J0) 


55 U • 
who d 


received and the effect of that evidence 
in the Courts of its own Government 

In the exercise of this power 
numerous statutes have been enacted 
providing that proof of one fact shall be 
pnisa facie evidence of the mam fact in 
issue and where the inference Is not 
purely arbitrary and there is a rational 
relation between the two facts and the 
accused is not deprived of a proper 
opportunity to submit all the facts bear 
mg upon the issue it has been held that 
such statutes do not violate the require 
irents of due process of law or a denial 
of the equal protection of the law 

In another case — Mobile J &, K C 
R Co v Turnipseed (1910) 55 Law Ed 
73 at p 80 the Supreme Court of the 
United States affirmed the same principle 
and held as follows 

If a legislative provision not unreason 
able m itself prescribing a rule o' evi 
dence in either criminal or civil caseo 
does not shut out from the party affect 
ed a reasonable opportunity to submit to 
the jurv in his defence all of the facts 
bearing upon the issue there is no ground 
for hold ng that due process of law has 
been denied to him 

We arc clearly of the op nion that 
there is nothing wrong in invoking th<* 
presumption under Section 3 A In the 
particular circumstances of the case and 
in absence of anv explanation from the 
accused we are satisfied that the evidence 
establishes a state of drunkenness of the 
accused and the conviction under Section 
4 of the Act is fully justified 

II Mr Bhuvan also drew our atten 
tion to an unreported decision of tn/ 
learned brother Pathak J m Crimiral 
Reus on No Gj of I9Ga disposed of on 
29 2 I9G8 It was held m that case that 
the s ate of drunkenness was not proved 
by the prosecution m order to enab’e 
them to „vail of th» presump ion under 
Z h. Tins trmsion does nth. rtssrA 
the learned counsel in throwing out the 
presumption when the tate o! drunken 
ne*s is e-stabli hed by the prosecution and 
the accu td has not submitted an ex 
planation II is Lord«hip was not prepar 
cd to hold from the outv aid svmn orr.S 
found m that ca e that the state of drun 
kenn^ss v as established 
The learned counsel al o referred to 
another unreported deci ion of mine in 
Criminal Pen on No 1"0 of 19G1 d s- 
po ed of on 2 8 19G7 That was a case In 
v hich the accu ed v as a tea stall ov Tier 
atm was charg d lor po es'ion of liquor 
which v a found in the dregs of one or 


™ ,<*> « ■> *» -Vela s' tumblers oftns tint stall TheK 

55 s ffssi - 5srs*rsjrSS 

O- ceneraT'LiS Court was rot prepared to hold that the 

to trV' nb. i '. .' V"." T V T ! °n the state of evidence as du 

pre nbe the evidence which shall b« closed could be fiuilty of possesion ot 
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liquor In the instant case, it cannot be 
said that from the evidence of the three 
prosecution witnesses including the 
doctor, the Courts below erred in law in 
holding that the acccused was found in a 
state of drunkenness on the Railway 
Platform at Jakhlabandha Railway Station 
which is within the prohibited area Ac- 
cording to the doctor, he found in the 
breath of the accused smell of liquor, his 
conjunctiva was congested, gait unsteady 
and speech incoherent According to him. 
he took sufficient quantity of alcohol The 
doctor stated m cross-examination that 
the accused was very unsteady and that 
degiee of unsteadiness cannot come when 
one becomes tried He also stated that if 
an alcoholic tome is taken to the extent of 
2/3 bottles, a man can become unsteady 
P W 2 also stated that he found the ac- 
cused in a drunken state The third wit- 
ness alto stated that he found the accused 
in a drunking state The accused was not 
normal and his mode of speaking was 
also not normal It is, therefore, clear 
from the prosecution evidence and parti- 
cularly from the evidence of the doctor 
that the accused was in a state of drun- 
kenness and that being so, he must be 
held to have consumed liquor within the 
prohibited area m absence of any expla- 
nation from him. 

12. In the result, the conviction as 
well as the sentence are upheld and the 
petition is dismissed. 

13. M, C. PATHAK, J. I agree. 


under S 3 of the Act and the direction 
was not a direction contained in the order 
but that was a direction contained in the 
notification, the c ontiavention of the 
direction could not be said to be the con- 
travention of a provision of the Order. 

The notification made by the Control- 
ler was not an Order under S 3 Firstly, 
theie was no notified Older made by the 
Central Government under S 5 of the 
Act directing the Controller to make an 
Order under S 3 If the' Central Gov- 
ernment is to delegate its power to make 
an order under S 3 to some Officer, it 
has to make a notified Order under S 5 
Secondly, the notification itself showed 
that it was not an Order under S 3 but 
it was iust a direction to the stockholders 
m exercise of the powers to the Con- 
troller under paragraph 14 (2) of the 

Ordei The Controller did not say that 
he was making the order by virtue of 
powers under S 3 on the basis of a dele- 
gation made by the Central Government 
under S 5 (Para 6) 

An Ordei under S 3 can be made by 
the Central Government The Central 
Government made such an Order, i e , 
Ordei of 1956 Paragraph 14 of the Order 
no doubt authorised the Controller to 
make certain directions but those direc- 
tions do not relate back to the Order 
or form part of the Order under S 3 
because that, would involve double dele- 
gation of legislative power not authoris- 
ed by Parliament (Para 7) 


Petition dismissed 

1970 CRI. L, J. 571 (Yol 76, C W. 133) = 
AIR 1970 CALCUTTA 167 (V 57 C 25) 
R N DUTT AND A P DAS, JJ 

Superintendent and Remembrancer of 
Legal Affairs, West Bengal, Appellant v. 
Problad Agarwalia, Respondent 

Govt Appeal No 14 of 1962, D/- 20-6- 
1 969 

Essential Commodities Act (1955), Ss. 3, 
7, 5 — Iron and Steel (Control) Order 
(1956), Paia. 14 (2) — Order under S 3 
- — Contravention of direction contained 
in notification issued under para 14(2) of 
Order — It is not contravention of provi- 
sions of Order and so not punishable 
under S, 7. 

A person can be convicted under S 7 
of tne Essential Commodities Act, 1955, 
cr.lv when it is proved that he has con- 
tiayened any 'order’ made under S 3 of 
the Act When there was a contraven- 
tion of a direction given under the noti- 
fication made by the Controller in exer- 
cise of the powers given to him under 
paragraph 14(2) of the Iron and Steel 
(Control) Order, 1956 which was made 

Hid /J M/D323/69/MB R/D 


Furthermore, contravention of the 
piovisions of paragraph 12(1) of the 
Order is punishable under S 7. But para- 
graph 14 (2) does not require the stock- 
holder to do a particular thing There- 
foie, contravention of a direction con- 
tained m a notification issued under 
paiagraph 14(2) of the Order is not a 
contravention of the provisions of the 
Order and so is not punishable under 
S 7 (Para 8) 

Piiti Bhusan Burman. for Appellant; 
Apt Kumar Dutt and J P Snbastava, 
for Respondent 

E. N. DUTT, J. : — The respondent 
was tried by a Magistrate under Section 
7 of the Essential Commodities Act con- 
victed and sentenced to a fine of Rs 51, 
m default to rigorous imprisonment for 
three weeks The respondent thereafter 
made an appeal and the Sessions Judge 
set aside the conviction and sentence and 
acquitted the respondent Thereafter the 
Scate Government has filed this appeal 
against this order of acquittal 

2. The prosecution case was as fol- 
lows 

3. The respondent was employed 
under Messrs Nandaram Deotram, a 
firm at Kurseong The firm was an 
authorised dealer in iron and steel under 
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the Iror and Ste*l (Control) Order 19 jG 
On November 17 1960 the respondent 
sold three bundles of galvanised corru 
gated sheets to one Behanlal Bah'ana 
agairs* permit no 09/60 dated Novem 
ber 10 If GO granted b\ the Sub Divi 
sional Con roller of Food and Supplies 
Behanlal paid Rs 294 52 P as pnce 
and a cash memo v as written and grant 
ed to him mentioning the rate at Rs 830 
per ton The v eight was not however 
menti n^d in the cash memo On Novem 
ber 19 19^0 Behanlal had certain su a 
picion about the \ eight and got the three 
bundles weighed and found the total 
weight as 5 Cvvt 3 Qrs 6 lbs whose 
price at Rs 880 per ton would be Rs 
255 74 P The allegation against the res 
ponoent \ a therefore that he sold the 
G C shee s at a rate higher than the 
controlled rate 

4 On this allegation the respondent 
was charged under Section 7 of th A 
Essential Commodities Act for having 
contravened paragraphs 15 and 27 (4) of 
the I- n and S eel (Control) Order 19aG 
The learned Magistrate found that the 
respondent did not cnarge a rate in ex 
ce_s of the controlled rate but he held 
that the re pondent did not mention th" 
vci"ht of the G C sheets in the cash 
memo v hich he was required to do under 
no lfcation no S P O 1111/ESS Comm 
Iron ( Steel and on this finding the 
learned Magis rate convicted the respon 
d«.nt under Section 7 of the Essential 
Commodities Act The learned Ses-ions 
Judge set a de thi3 conviction primarily 
cn the ground that there w-s want of 
men rca m what the responden did 
nam in rot mentioning the weight of 
the G C 'heets in the cash memo 


5 Having heard Hr Burman and Mr 
Dutt v do not thirk that the ord»r of 
acquittal *hou!d b” in erfered v ith m 
this uppe I It is not n'ce ^ary for U3 
to cow 0 c he prowl twr Ywch tXvc 
learnvd bos ion Judge 'et a ide the con 
viction of tn» rp<mcnJont Me think 
that even othem«e tie respondent can 
not be convicted und°r S mion 7 of the 
Es enti 1 Com mod es Act on the fnd 
the le med him tr« e Section " 
of t 1, F ntial Commodities Act makes 
|cont**cvm on of on o-der made under 
[Section Z rf the Act puni habte So a 
per* n '’in b A convicted under Section 7 
onlj \ hen i is p oved that h A has eon- 
[trav ~ 1 ~nv order made under Sec 
turn 3 o' tK Act 11 re tne Iron and 
Steel (Control) O der 19 G is an order 
mad fc\ the Cen»nl Government und e 
jSccl m i of th* E onnal Commodities 
Act Th-re Is no contravention of any 
pro t cn of this O d r as such Para 
eraph 14(2) of tris Order s 3 es as fol 
lows 

*Th Co-t olto nay b, nn’fication in 


the official Gazette direct that every 
pioducer stockholder or other person 
holding stocks of iron or steel when sel 
ling any iron or steel shall give to the 
p ,«rchaser a memorandum containing the 
particulars specified in such notification 

Bv virtue of this power the Controller 
issued notification No S R O 1111 /ESS 
COMM/Iron and Steel and that notifica 
tion required a stockholder here the res 
pondent to issue a memorandum relating 
to every sale of iron and steel showing 
certain particulars weight of the goeds 
'cld is one of such particulars So what 
the learned Magis rate has found wa e 
that there was a contravention of a diree 
tion given under this notification made 
by the Controller in exercise of the 
powers given to him under paragraph 
14(2) of the Iron and Steel (Control) 
Order The question therefore arises 
if contravention of this direction is a 
contravention of any provision of the 
Iron and S eel (Control) Order v hich 
v as mode under Section 3 of the Act 
Tms direction is not a direction contain 
cd in the iron and Steel (Control) Order 
But this i* a direcion contained in a noti 
(■cation issued b\ the Controller in erer 
use of a power given to him und n r the 
Iron and Steel (Control) Order On the 
fa e of it therefore a contravention of 
this dtrectmn cannot be said to be a con 
travention of a provision of the Iron and 
Steel (Control) Order 19 d6 

C But Mr Burman submits that the 
Central Government may delegate its 
authority to make an Order under Sec- 
tion 3 of the Es ential Commodities Act 
to an Officer or Authority subordinate fi> 
the Central Government under Section & 
of the Act So the Central Government 
r direct an officer or Authority ub- 
crdirate to it to mal e Orders und r 
Section 3 of the Act and the provision of 
paragraph 14(2) or the Iron and St°el 
Ck'A'i.i v sweb. a vtA 

ro*ification No S R O 1111/ESS Comm 
Iron Ir. Steel maae by the Controller Is 
an order under Section 3 of the Ac., 
Tns contention is not tenable Fir lv 
there is no notified Order mc.de by the 
Central Government under Section 5 of 
Ire Act directing the Controller to nal A 
an Order under Section 3 If the Cep 
t al Govt ir men t is to delegate its pa*e 
lo make an Order under Section J to 
'ome Officer it has to make a notifed 
Ord'-r under Section 5 but here m thi 
case there is no such no ified Orde- 
Secondly the notif cation itself show 

that this v as not an Ord«r under Sec 
ticn 3 of the Act but this was JU a 
direction to the s’ockholders in exercu*- 
of the po »rs to the Controller und** 
Pa agraph 14(2) of the Iron and Steel 
(Control) O der The Controller do* 
rot T ay that he was making this order 
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by virtue of powers under Section 3 of 
'the Act on the basis of a delegation 
made bv the Central Government under 
Section 5 of the Act 

7. Mr. Burman then argues that since 
this was a direction made by the Control- 
ler in exercise of a power conferred on 
him by the Iron and Steel (Control) 
Order, 1956 the direction should be re- 
garded as pait of the Order made by the 
- Centi al Government This argument 
; again cannot be accepted An order under 
Section 3 can be made by the Central 
Government The Central Government 
made such an Order, i. e , the Iron and 
Steel (Control) Order, 1956 Paragraph 
14(2) of this Order no doubt authorised 
the Controller to make certain directions 
but those directions do not relate back to 
the Order or form part of the Order 
under Section 3 because that would in- 
volve double delegation of legislative 
power not authorised bv Parliament 

S. Furthermore, we do not think that 
contravention of such direction was in- 
tended to be made punishable under Sec- 
tion 7 of the Essential Commodities Act 
When we compare, say. paragraph 12 (1) 
with paragraph 14 (2) this will be clear 
Paragraph 12 (1) says that every stock- 
holder shall keep such books, accounts 
and records relating to the business car- 
ried on by him as the Controller may 
require. Obviously, the requirement to 
keep books of accounts and records is a 
part of the Iron and Steel (Control) 
Order But what books are to be kept 
is left to the discretion of the Control- 
ler. Here, if a stockholder does not 
keep the required books and accounts and 
records, that act being a contravention 
of the provisions of the Iron and Steel 
(Control) Order is punishable under 
Section 7. But paragraph 14(2) does not 
require the stockholder to do a particular 
thing It only empowers the Controller 
to give directions to the stockholders _ to 
■ give a memorandum or sale containing 
some specified particulars Whatever 
that may be, we have no doubt that con- 
travention of a direction contained in a 
notification issued under paragraph 14(2) 
of the Iron and Steel (Control) Order is 
not a contravention of the provisions of 
the Iron and Steel (Control) Order,. 1956 
and so is not punishable under Section 7 
of the Essential Commodities Act. The 
respondent cannot, therefore, be convict- 
md 

9. In the result, the appeal is dismiss- 
ed The respondent is discharged from 
his bail bond 

10. A. P. DAS, J. : — I agree 

Appeal dismissed 


1970 CRI. L. J, 573 (Yol. 76, C. N. 134)= 

AIR 2970 CALCUTTA 169 (V 57 C 26) 

R N DUTT AND B BANERJI, JJ 

Mahadeb Karmakar, Petitioner v Adhir 
Kumar* Karmakar and another. Opposite 
Parties 

Criminal Revn Case No 345 of 1968, 
D /- 21-3-1969. 

Criminal P. C. (1898), Ss. 133 and 392 
— S. 133 does not exclude provisions of 
transfer of cases contained in S. 192 after 
the party has shown cause against the 
conditional older. AIR 1949 Cal 637 held 
Overruled by AIR 1956 Cal 24: AIR 
195b Cal 220, Not foil-. AIR I960 All 244 
& AIR 1958 Raj 24S Dissented from. 

Under S 133 of the Code the Magis- 
trate who draws up the proceeding can. 
nc douot ask the opposite parties to show 
cause against the conditional order before 
some other Magistrate The terms of S. 
133 of the Code cannot and should not be 
construed as to exclude the general pro- 
visions of transfer contained m S 192 
of the Code Transfer of the proceedings 
after the party has shown cause against 
the conditional order, before the Magis- 
trate drawing up the proceedings is not 
invalid AIR 1956 Cal 24, Rel on; AIR 
1949 Cal 637 held Overruled by AIR 1956 
Cal 24 AIR 1956 Cal 220, Not f oil ; 
AIR 1960 All 244 & AIR 1958 R ai 248, 
Dissented from (Para 2) 

Cases Referred: Chronological Paras 


(1960) AIR 1960 All 244 (V 47) = 

1960 Cri LJ 450, Kishonlal v State 2 
(1958) AIR 1958 Rai 248 (V 45) = 

1958 Cri LJ 1243, Ram Charan 
v Residents of Shahabad 2 

(1956) AIR 1956 Cal 24 (V 43) = 

1956 Cri LJ 212 Bardeshwan Pro- 
sad Bhattachariee v Rabi Nandan 
Saha 2 

(1956) AIR 1956 Cal 220 (V 43), 

Jhatu Charan Das v Bhanu 
Chandra Das 2 

(1949) AIR 1949 Cal 637 (V 36) = 

51 Cri LJ 205, Fran Krishna 
v Shyam Sundar 2 

(1929) AIR 1929 Cal 813 (V 16) = 

31 Cri LJ 673, Inasaddar Ali v 
Isimulla 2 


Kalipada Triveai, for Petitioner; 
Ramendra Nath Chakrabortv, for the 
State. Biswa Raman Ghoshal, for Opp. 
Parties 

R. N. DUTT, J. On an application 
by the petitioner before the Sub-Divi- 
sional Magistrate, Barrackpore, a pro- 
ceeding under Section 133 of the Code of 
Criminal Procedure was started against 
the opposite parties and a conditional 
order was issued and they were asked 
to show cause. They appeared and show- 
ed cause before the Sub-Divisional Magis- 

HM/JM/D330/69/AKJ/D 
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trate Thereafter the Sub-Divisional 
Magistrate transferred the case to Shn 
M N Pramamck Magistrate 1st Class 
for disposal Shn Pramamck examined 
witnesses heard arguments but ultimate 
ly held that the transfer of the proceed- 
ing to him was incompetent and as such 
he dropped the proceeding The petitioner 
has obtained this Rule against this order 
of the said Magistrate Shn M N Pra 
manick 


2 VTien the opposite parties were 
directed to show cause there was no 
specific direction as to whether cause 
should be shown before the Sub Divi- 
sional Magistrate or any other Magis 
traio We find that though the order 
does not spec fically say that cause % as 
to be snown to the Sub Divisional Magis 
trate the cau'e was in fact shown before 
him becaus- there was no direction that 
Cause was to be shown before some other 
Magistrate We then find that after 
c<iu e was 'how n the Sub- Divisional 

Magistrate transferred the proceeding to 
Shn M N Pramamck The question for 
con ldcration is if such transfer is com 
pelent in law 7 On this point the latest 
Divi ion Bench decision of this Court is 
con’aincd in Baroeshwan Prosad Bhatta 
chance v Raot Nandan Saha AIR 1956 
Cal 24 The previous deci ions on this 
point v ere considered by the Division 
Bench m this case A N Sen J held 
in Pran Krishna v Shjam Sundar AIR 
1949 Cal 617 that no such subsequent 
transfer under Section 192 of the Code 
was competent Sen J purported to 
rely on the decision in Inasaddar All v 
1 imulla AIR 1929 Cal 813 The Division 
Bench deciding Bardesh\ ans case AIR 
19o6 Cal 24 overruled A N Sen J and 
held that such subsequent transfer can be 
made under Section 192 of the Code 
Debabrata Mookerjee J no doubt fol 
lowed the previous decision in Jhatu 
Charan Das v Bhanii Chandra Das AIR 
Cal 229 Though this case was 
decided in February 1^56 it appears that 
the Di isioi Bench decioion in Bardcsh- 
vvan s case AIR 1956 Cal 24 decided m 
June 19o5 v as not considered as obvious- 
ly i was not brought to hts lordships 
notice Th“ Single Bench decision of 
the Allahabad High Court m Kishorilal 
v State AIR 19u0 All 244 was relied 
upon by the learned Magistrate \\e 
may also refer to the Bench deci'ion of 
the Rajasthan High Court in Ram 
Charan v Pe'idents of Shahabad AIR 
1953 Raj 243 These demons have no 
doubt held that Section 133 of the Code 
b s"U contained and proceedings there 
under cannot b«» subsequently transferred 
under Section 102 of the Code But as 
” hnt the latent DivLion Bench 
decision of this Court his held in Bar 
de^waris case AIR 19o6 Cal 24 that 
such transfer is competent. The learned 


Magistrate should have followed this 
decision instead of the Single Bench 
deci'ions We have considered the mat- 
ter in all its aspects True under Sec 
tion 133 of the Code the Magistrate who 
draws up the proceeding can no doubt 
ask the opposite parties to show cause 
before some other Magistrate But {he 
terms of Section 133 of the Code cannot 
and should not be construed as to ex 
clud° the general provisions of transfer 
contained in Section 192 of the Code We 
do not think that this is a matter which 
should be referred to a larger Bench foi 
further con'ideration rather we thin! 
that we should follow the Bench deci 
sion in Bardeshn an s case AIR 1950 Cal 
24 In that view of the matter the in- 
stmt order should be set aside 

3 In the result the Rule is made 
absolute The order of the learned 
Magistrate is set aside and the learned 
Magistrate is directed to proceed with 
'-rthtr hearing of the matter in accord 
ance with lav 

4 Let *he records be sent down at 
once 

5 B BANERJI J _ I agree 

Rule made absolute 


1870 CPI L J £74 (Yol 76, C N 433)=* 
AIR 1970 GOA DAMAN &- Dili 54 
(V 57 C 10) 

V S JETLEY J C 
State Appellant v Jagdish B Rau and 
others Respondents 

Criminal Appeals Nos 23 and 24 of 
1969 D /- 28-7-19G9 

Police Act (l&Gl) S 34 — Scope end 
applicability — Notification of Stale Gov- 
ernment extending provisions of S 34 to 
whole of territory is not in conformity 
with requirements of S 34 — Expression 
whole of territory would not take with- 
in its sweep a town lor purpose of S 34 
— Town meaning of — In absence of 
notification specially extending scheme of 
S 31 to a town prosecution for offences 
under S 34 committed in that town « 
not maintainable 

What Section 34 of the Police Act ex- 
pressly requires Is that it should be spe- 
cially extended by the State Government 
to any town and when such extension 
takes place then the enumerated offences 
committed within the limits of any town 
ca ?e* >e investigated and tried Hence a 
notification of the State Government ex- 
tending the provisions of S 34 to the 
w hole of the territory is not in conformity 
with the requirements of S 34 
__ (Paras 5 6) 

The expression whole of the territory 
in the notification would not take vithin 

HM/HI I/D573/C9/LGC/B 
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Its sweep a town for the purpose of S. 34 
The whole of the territory may be one 
unit for other purposes but for the pur- 
of S. 34. it cannot be equated to 


pose 

"any town”. The two expressions are 
different in meaning and content The 
word "town” is not the same thing as 
"territory” for the purposes of this sec- 
tion It is not defined m the Act It is not 
a term of art. and, therefore, it is to be 
understood in its ordinary sense. The 
dictionary meaning of "town” is an 
assemblage of buildings, public or private 
larger than a village, and having more 
complete and independent Local Govern- 
ment AIR 1952 Cal. 753, Rel on 

(Paras 5, 6) 

Hence in absence of a notification spe- 
cially extending the scheme of S 34 to a 
town, the prosecution for the offences 
under S 34 committed in that town is not 
maintainable. (Paras 5, 6) 

Cases Referred: Chronological Paras 

(1952) AIR 1952 Cal 753 CV 39), 

Belait Sheikh v. State of West 
Bengal , 5 

In Cri. Appeal No. 23/69 
S. Tamba, Govt Pleader, for the State, 
Respondents Nos. 1, 3 and 6 in person 
* In Cri. Appeal No 24/69 

S Tamba, Govt Pleader, for the State; 
G. D Kamat, for Respondent. 

JUDGMENT:— The short question for 
consideration in criminal appeals Nos 
and 24 of 1969 is whether the notification 
dated 3rd August, 1964, published m the 
local Government Gazette da^ed 13 
August, 1964, is in conformity with tne 
requirements of Section 34 of the Pohce 
Act 1861 (hereinafter referred to as the 
Act’). t t , 

2. The material facts may be stated 
before the question formulated f answer- 
ed In criminal appeal No 23 of 1969, the 
broad facts are that Jagdish Rau an ° 
others were seen in Paniim at 3 a m. on 
31st March, 1967, throwing burning crac- 
kers near the Gomantak Press Offic 
and near some residential premises ther - 
by causing annoyance to the occupants. 
They were moving about m a bus ^nev 
were stopped near the office of the iianK 
of Baroda, when, according to the prose- 
cution, they started behaving in a dis- 
orderly and riotous manner _ under tne 
influence of liquor. Tius incident took 
place following the declaration of the 
election results of the Assembly constitu- 
ency of Pan] im The police, after neces- 
sary investigation, challaned them unaer 
Section 34 of the Act In support of the 
prosecution were examined Sub-Inspector 
Prabhu Desai, Assistant Sub-Inspector 
Hugo Nazare and some other witnesses 
The learned Magistrate tried this case 
summarily He came to the conclusion 
that as Section 34 had not been specially 
extended to Paniim as required, there- 


fore the prosecution was not maintain- 
able In this view of the matter he direct- 
ed their acquittal In criminal appeal No. 
24 of 1969, the respondent was also tried 
under Section 34 of the Act The prosecu- 
tion case against him is that on 3rd De- 
cember, 1968 at about 22 00 hrs at Azad 
Maidan near Theatre Hall, Panjim, he 
was found misbehaving at the main gate 
of this theatre. He was sent to the hospi- 
tal where it was certified that he was 
under the influence of liquor. He was 
also seen abusing Assistant Sub-Inspector 
Noberto Gonsalves He was arrested He 
was thereafter challaned under Section 34 
of the Act This case was also tried sum- 
marily The learned Magistrate after 
examining the prosecution evidence 
directed his acquittal on the same ground 
as in the case against Jagdish Rau and 6 
others The State felt aggrieved by these 
two decisions dated 25th March 1969 and 
26th March, 1969, and filed the present 
appeals against their acquittal under sub- 
section (1) of Section 417 of the Code of 
Crimmai Procedure 

3. The scheme of the Act may be 
broadly explained. As will appear from 
the short title and the preamble, the 
Act was enacted for the regulation and 
reorganization of the police, m order to 
make it a more efficient instrument _ for 
the prevention and detection of crime. 
Section 1 is an interpretation clause on 
the usual lines Sections 2 to 29 relate 
to regulation and reorganization of the 
police and other allied matters Sec- 
tions 30 to 33 deal with regulation of 
public assemblies and processions etc 
Section 34, to the extent it is material foi 
the present purpose, reads as under — 
"Any person who, on any road or m 
any open place or street or thoroughfare 
within the limits of any town to which 
this section shall be specially extended by 
the State Government, commits any _ of 
the following offences, to the obstruction, 
inconvenience, annoyance, risk, danger or 
damage of the residents or passengers 
shall, on conviction before a Magistrate, 
be liable to a fine not exceeding fifty 
rupees, or to imprisonment with or with- 
out hard labour not exceeding eight days,, 
and it shall be lawful for any police- 
officer to take into custody, without a 
warrant, any person who within his view 
commits any of such offences, namely: 

Sixth — Any person who is found drunk 
or riotous or who is incapable of taking 
care of himself.” 

Sections 35 to 45 relate to matters such 
as recovery of penalties, fines, etc Sub- 
section (1) of Section 46 provides that the 
Act shall not, by its own operation, take 
effect in any State or place, but the State 
Government by an order to be published 
in the official gazette may extend the 
whole or any part of the Act to any State 
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o’ 1 place and the whole or such portion of 
the Act as shall be specified in such order 
chall thereupon take effect in such State 
or place Sub-section (2) provides for 
rule-making power vested In the State 
Government for regulating the procedure 
e‘c to be followed by Magistrates and 
police officers in the discharge of their 
duties impo c ed upon them bv or under 
the Act Section 47 provides for exercise 
of authontv of District Superintendent of 
Police over village police 


4 The Act as a whole was extended 
to the territory under sub-section (1) of 
Section 3 of the Goa Daman and Dm 
(Laws) Regulation, 1962 promulgated by 
the President on 22nd November 1962 
The Act wao brought into force in pursu- 
ance of sub section (2) of Section 3 of 
this Regulation on 15th December 1963, 
by notification dated 31st December 1963 
published in the local Government 
Gazette dated 9th Januarv 1964 By noti- 
fication dated 3rd August 19b4 publish- 
ed in the local Government Gazette dated 
13th August 1964 m exercise of the 
powers conferred by Section 34 of the 
Act the Lt Governor extended the pro- 
vi ions of this Section to the whole of the 
territory with effect from 13th Augus 
1004 This notification was relied upon 
in support of the prosecution against the 
respondents under Section 34 


5 Section 34 enumerates different 
llnds o! offences which are committed by 
any person on any road or in any open 
place or street or thoroughfare within 
the limits of any town to which it is 
specially extended by the State Govern- 
ment It is t-ue that this section has been 
extended to the whole of the territory 
but what it expressly envisages is its 
extension to any to^n and not to any 
tern ory It is not in dispute that the 
alleged offences for which the respon- 
dents were tned took place within the 
limits of Panjim In the memo of appeal 
it was submitted that the whole territory 
has been regarded as one unit and there- 
fore the o^ences committed under Sec- 
tion 34 in Panjim would aLo be covered 
by the notification dated 3rd August, 
V* 04 ln other ''•ords the extension of the 
Act to the entire territory would also 
include ex ension to the town of Panum 
as contemplated bv this section. This 
subm-ssion does not seem to be sound 

J. J™? ii not Kmc thine 

las territory for the purposes of this 
.section. It is rot defined in the Act it 
’* 8 term of art and, therefo-e It b 

(x»,- be «J inders 5 0 ^ in . ils ordinary cense 
The primary duty of a Court is to find 
i iff meamne *ts context The 
dictionary n°anmg of tov -n Is 
semblace of biddings public or private 

™L th 3 n ^ a , U i la2e - a *> d having more 

2?™ 1 ' M Irdeperdent local Gove^! 
c (Shorier Oxford Dictionary VoL II 


p 2221) In 'Belait Sheikh v State of 
West Bengal AIR 1952 Cal 753 the 
meaning of the word town’ was consider- 
ed by the learned Judges of the Calcutta 
High Court for the purposes of Section 6 
of the Bengal Municipal Act 1932 Under 
Section 6 of this Act the State Govern- 
ment has the power to declare by notifi- 
cation its intention to constitute into a 
municipality a town with or without a 
local area or a village subject to the 
proviso which is not relevant for the 
present purpose Section 8 enables the 
Government to constitute a municipality 
by notification. The first requirement wai 
that there must be a town to be consti- 
tuted into a municipality The learned 
Judges of the Calcutta High Court ob- 
served — 


'The word has however a fairly defi- 
nite connotation to the ordinary man — 
the mam attributes of a town being the 
existence of houses in clear proximity 
concentration of a large number of people 
m a comparatively small area engage- 
ment of the bulk of the population in 
non-agncultural pursuits We are bound 
to hold m the absence of any statutory 
definition of the word that the legislature 
used it in the sense in which ordinary 
people understand it ’ 


The aforesaid observations are appo- 
site The notification dated 3rd August 
1964 specially extending Section 34 of 
the Act to the whole of the territory is 
not likely to be viewed by ordinary peo-, 
pie as an act of extension of this section, 
to Panum, which is a town in the tern 
tory A general cross-section of the com 
munity — the butcher the baker and the 
candlestick maker — vnll not regard thej 
town of Panum as a territory for tilt 
purposes of this notification What Sec 
tion 34 expressly requires is that it should 
be specially extended by the State Gov 
eminent to 'any town and when sucnl 
extension takes place then the enumerat- 
ed offences committed v/ithin the limits of 
any town can be investigated and tned 
These offences are minor offences for 
which a fine not exceeding Rs 50/- or 
imprisonment not exceeding 8 days is 
provided It enables anv police officer 
to take into custody without warrant any 
person who within his view commits any 
j ofr £ nces The regulatory powers 

in Sections „0 to 33 are not confined to 
towns but they are applied generally to 
towns and other places The offences 
under Return 34 are different In nature 
and character from the offences under 
these sections They seem to be peculiar 
t0 **f Section 34 has to be specially 
to ,? ny tov -n before anv person 
committing these offences could b<* tnedj 
« 7 , M Convl i ted y ords district 

territories employed lr 
Sections .6 46 and 47 of the Act have a' 
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•different meaning in their context. These 
words are not helpful for the purposes of 
ascertaining the true meaning and ambit 
of the word 'town’. 

6. Mr. G. D. Kamat, learned counsel 
for the respondent, in criminal appeal 
No 24 of 1969, contends that in absence 
of a notification extending the scheme of 
Section 34 to the town of Panum, the pro- 
secutions are not maintainable. This con- 
tention is sound It seems the expression 
"whole of the territory” m the notifica- 
tion dated 3rd August, 1964, would not 
take within its sweep the town of Panjim 
for the purpose of Section 34. The whole 
of the territory may be one unit for other 
purposes but for the purpose of Sec- 
tion 34, it cannot be equated to "any 
town”. The two expressions are different 
in meaning and content In view of the 
scheme of the Act m general and Sec- 
tion 34 m particular, the learned Govern- 
ment Pleader concedes that, in absence of 
a notification specially extending the 
scheme of Section 34 to the town of Pan- 
jim, the prosecution for the offences enu- 
merated therein is not maintainable The 
, learned Magistrate acted correctly when 
he directed acquittal of the respondents in 
both cases under Section 247 of the Code 
of Criminal Procedure on the ground of 
failure to comply with the provisions of 
Section 34. The appeals filed on behalf 
•>f the State must fail because of this legal 
flaw. In this view of the matter it is not 
necessary to express any opinion on the 
merits of the prosecution evidence. The 
appeals are accordingly dismissed Order 
-accordingly. 

Appeals dismissed. 


1970 CRI. L. J. 577 (Yol. 76, C. N. 436) = 
AIR 1970 GOA, DAMAN & DID 56 
(V 57 C 11) 

V. S JETLEY, J C 

Registrar, Judicial Commissioner’s 
Court, Applicant v. Fr. Sebastiao Franc- 
isco Xavier dos Remedios Monteiro and 
"State, Respondents. 

Criminal Revn. Appln. 30 of 1969, D/- 
16-6-1969 

(A) Foreigners Act (1946), Ss. 14 and 
3(2)(c) — Sentence — Accused though 
horn and brought up in Goa choosing to 
retain his Portuguese nationality after 
Goa became part of India — Accused deli- 
berately disobeying order under S. 3(2) 
(c) for second time — Accused contend- 
ing that in spite of de facto occupation of 
Government of India, Goa continued de 
lure as Portuguese territory and by exer- 
•cising option to continue as Portuguese 
national he did not become foreigner — 
field se ntence of simple imprisonment for 

■GM/HM/C812/69/RSK/B 

1970 Cri, I, T. 37. 


three months and fine of Es. 100/- or, in 
default further imprisonment for 20 days 
was unduly lenient and manifestly inade- 
quate when accused had been wilfully 
disregarding law and challenging terri- 
torial integrity of India; sufficiently de- 
terrent sentence was called for in the 
ends of justice — Sentence enhanced in 
exercise of powers under S. 439(2) of 
Criminal P. C. (1898) to 12 months simple 
imprisonment and fine of Rs. 1,000 and 
in default, further imprisonment for six 
months. (Paras 6, 7) 

(B) Criminal P, C. (1898), Ss. 439(1) 
and 32 — Principles of punishment — 
Duty of Court — Enhancement of sen- 
tence — Penal Code (1860), S. 53. 

There should be an end of all tempo- 
ral things and that end cannot be achiev- 
ed with soft-peddling with the question 
of the sentence A judge, when adminis- 
tering justice, is as much influenced by 
the tides and currents of human emo- 
tions and passions as other human beings, 
but yet he is emoined by the law to re- 
strain and control them, else he will not 
be qualified to try a criminal case; but, 
at the same time, he is not expected to act 
ostrich-like and close his eyes to delibe- 
rate disregard or defiance of the law of 
the land Judicial detachment is a virtue, 
but not judicial passivity (Para 6) 

Cases Referred: Chronological Paras 
(1968) Cri Appeal No 173 of 1968, 

D/- 4-12-1968 = 1969-1 S.C. W. R 

87, Shivajirao v. State of Maha- 


rashtra 5 

(1968) AIR 1968 Goa 17 (V 55) = 

1968 Cri L J. 316, Sebastiao 
Francisco v State 4 

(1967) Cn. Appeal No 62 of 1965, 

D /- 20-11-1967=1968 MP L J. 

3?1 (SC), Bhalchandra Waman 
F&the v. State of Maharashtra 5 

(1967) AIR 1967 Goa 95 (V 54) = 

1967 Cri L J. 1005, Raghunath 
Naik v. Mrs Terezinha Pacheco 
Faria 7 

(1959) AIR 1959 SC 436 (V 46) = 

1959 Cri. L. J. 527, Alamgir v. 

State of Bihar 5 


S Tamba, Govt Pleader, for the State; 
Respondent in person. 

ORDER: — This is one of those excep- 
tional cases where exercise of revisional 
jurisdiction suo motu under Section 439 
(1) pf the Code of Crimmal Procedure, is 
considered necessary in the ends of 
justice 

2. The respondent — Fr Sebastiao 
Francisco Xavier dos Remedios Monteiro 
— Was served with an order under Sec- 
tion 3 (2)(c) of the Foreigner’s Act, 1946, 
requiring him not to remain in India 
after the expiry of the date of its service. 
This order, dated 11th April, 1969, was 
issued by the Lt Governor of this terri- 
tory, He did not leave India He was ac- 
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cordinelv prosecuted m the Court of the 
first Class Magistrate Mapusa on 28tn 
April 1969 The charge was framed 
against him by the learned Magistrate 
under Section 14 of the Foreigners Act 
He pleaded not guilty In support of the 
prosecution were examined prosecution 
witnesses Domingos Fernandes (PW 1) 
Shivaji K Zamaoli (P \V 2) Cruz D Souza 
fPW 3) and Vishwanat G Dessai (P 
\V 4) Out of these witnesses three are 
inspectors of police while Cruz D Souza 
Is a Head Constable The respondent led 
no defence evidence In his statement 
under Section 342 of the Code of Cnmmal 
Procedure he admitted that he had been 
served with an order requiring him *o 
leave India The reason why he did not 
leave India was that he was bom in Goa 
where he and his ancestors had lived for 
centuries that as Goa was a part of 
Portugal as its overseas province he was 
a Portuguese national that the Govern- 
ment of India had occupied this territory 
forcibly and that in «pite of de facto occu- 
pation by the Government of India it 
continued de jure as Portuguese territory 
and that he did not become a foreigner 
when he declared in 1962 that he wanted 
to retain the Portuguese nationality The 
learned Magistrate after considering the 
prosecution evidence and this statement 
of the respondent convicted him under 
Section 14 of the Foreigners Act for 
breach of the order under Section 3(2) (cl 
Issued thereunder The sentence imposed 
bv the learned Magistrate on 13th May 
1969 was simple imprisonment for three 
months and a fine of Rs 100/- or in de- 
fault of its payment to undergo further 
imprisonment for 20 days The respondent 
had previously been convicted in 1965 
for contravention of a similar order dated 
19th June 1965 under Section 3(2) (c) 
by another Magistrate and was sentenced 
to undergo simple imprisonment for 30 
days and a fine of Rs 50/- and in default 
to undergo simple imprisonment for 5 
days The appellant appealed against 
that decision to the learned Sessions 
Judge but that appeal was rejected He 
then moved this Court in revision but 
without success He felt aggrieved and 
later sought special leave to appeal 
against the decision of this Court This 
leave was granted by their Lordships of 
the Supreme Court and after hearing the 
parties their Lordships di missed the said 
appeal by order dated 26th March 1069 
The sentence imposed on 13th May 19G9 
was considered crossly inadequate and 
therefore a notice was issued on 2i*Vi 
May 19G9 under Section 439(2) of the 
Code o! Criminal Procedure requiring 
h ‘ m show cause whv this sentence 
should not be enhanced and also why 

Thu n ^tim n t a , S ^ ld not * ncorou, 
J; ® ***«» nsotu for tn<* 

Durpo c of satisfying my elf about the 


S Francisco (Jetley J C ) 1970 Cri t» J 

correctness or propriety of the sentence 
imposed after calling for the record of 
the cnmmal proceeding This m short tf 
the background of this case 

3 The respondent in response to the 
notice issued to him, reaffirmed that he is 
innocent In his own words — 

I wish to stress that I have Jove for 
lustice and I am an observer of order and 
discipline My att tude was dictated bj ap 
effort of love for truth and honesty It 
comforts me exceedingly to firmly believe 
that justice is being done simultaneously 
outside the human forum as unfailingly 
as God exists I pray to our Lord Jesui 
Christ that He in the meantime may help 
me as in the past to overcome the human 
frailties which usually appear in the dis- 
putes of this nature such as the weakness 
of hatred and weakness of cowardice I 
once again affirm that 1 am innocent I 
believe that my punishment will not be 
enhanced but on the contrary it will be 
set aside ’ 

4 The respondent last time was re- 
presented in this Court by Mr Edward 
Gardner Q C from England assisted 
by Mr Antonio Anastasio Bruto da Costa 
local counsel This time he is not repre 
sented by any counsel He states that no 
appeal has been preferred by him m the 
Court of Session Panjim, and that he 
has not even applied for a certified copy 
of the judgment of the learned Magis- 
trate The learned counsel appearing on 
behalf of the respondent in the lower 
court raised the following three objec- 
tions to the maintainability of the prose- 
cution launched against the respondent 
(1) The accused although a Portugue-c 
citizen is not a foreigner for the purposes 
of the Foreigners Act since he was bom 
and always lived in Goa (2) the order o r 
the Lt Governor is illegal for the prose- 
cution did not produce in the Court the 
notification under which the powers f J 
deport foreigners are vested in him and 
12) that the prosecution did not prove as 
it should have done that the signature 
on the order requiring him to leave India 
is of the Lt Governor The learned 
Magistrate considered these technical ob- 
jections carefully and in the light of the 
previous decisions of the superior courts 
on similar objections he came to the 
conclusion that they were devoid of suo- 
stance I shall very briefly deal with the e 
objections As regards the first objection 
tne respondent is undoubtedly a foreig- 
?. er » Vlv roean ing of Section 2(a) 
•in) °t the Foreigners Act It is Stated 
ny mm In this Court that because he 

ai ™ brought up in Goa before libe 
ration there fore he cannot be treated as 
l*^ r ?L ener Bv . v av analogv he 

nes the example of a French man ' ho 
according to him- if he had been staving 
nere tor some time could have been 
ireattu as a foreigner but his c n ca ** 
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is distinguishable. This analogy is not 
relevant to the point. It was on the basis 
of the status of the respondent as a 
foreigner that this Court as well as the 
Supreme Court maintained the conviction 
and the sentence imposed on him for 
contravention of a similar order in 198b. 
The. second objection also is without sub- 
stance Mr S. Tamba, learned Govern- 
ment Pleader, appearing on behalf of the 
State, produces the notification dated 12th 
March, 1965, in this Court delegating 
powers in favour of the Lt. Governor in 
support of his submission that the Lt. 
Governor acted under the powers con- 
ferred by this notification. In para 2 of 
my previous decision reported in AIR 
1968 Goa 17 this aspect of the matter had 
been considered and a similar objection 
raised by the respondent was overruled. 
At page 17 of the paper book the respon- 
dent admitted the legality of the order 
requiring him to leave India The delega- 
tion in favour of the Lt Governor was 
in pursuance of Clause (1) of Article 239 
of the Constitution. The notification issu- 
ed is a "law” within the meaning of 
Clause (11 of Article 13 of the Constitu- 
tion. The provisions of definition Sec- 
tion 3(29) of the General Clauses Act 1897, 
relied upon by the learned Magistrate, do 
not seem to be applicable, for the simple 
reason that this Act applies to all Central 
Acts enacted after it came into force. The 
Indian Evidence Act of 1872, a Central 
law. was in existence before this Act and 
therefore it will not apply. As regards the 
third objection it is also devoid of sub- 
stance. The learned Magistrate has care- 
fully considered this objection It will be 
seen from the judgment of the learned 
Magistrate that the respondent is repea. - 
ing the same objections which had been 
urged on his behalf earlier in a criminal 
Prosecution arising out of the contraven- 
tion of a similar order in 1965 I am 
satisfied that the conviction in this case 
was properly recorded by the learned 
Magistrate and the respondent has not 
been able to satisfy me to the contrary. 
The respondent has had an adequate 
opportunity of being heard both as to ttie 
correctness of his conviction and also the 
Propriety of the sentence. 

5- In 'Bhalchandra Waman Pethe v. 
State of Maharashtra’, Criminal Appeal 
by special leave No (62 of 1965) decided 
on 20-11-1967 (SC), the Supreme Court 
observed.- — 

"What sentence should be imposed In 
a given case is essentially within the dis- 
cretion of the trial Court The High Court 
would not be justified in interfering with 
that discretion unless it is satisfied that 
the sentence imposed by the trial Court is 
unduly lenient or in other words grossly 
inadequate ” 

In making these observations reliance 


was placed by the Supreme Court on the 
following passage from 'Alamgir v. State 
of Bihar’. AIR 1959 SC 436:— 


It is unnecessary to emphasize that 
the question of sentence is normally in 
the discretion of the trial Judge It is for 
the trial Judge to take into account all 
relevant circumstances and decide wnat 
sentence would meet the ends of justice 
m a given case. The High Court un- 
doubtedly has jurisdiction to enhance 
such sentence under Section 439 of the 
Code of. Criminal Procedure, but this 
jurisdiction can be properly exercised 
only if the High Court is satisfied that 
the sentence imposed by the trial Judge 
is unduly lement or, that, m passing the 
order of sentence, the trial Judge had 
manifestly failed to consider the rele- 
vant facts ” 


In 'Shivafirao v. State of Maharashtra’, 
Criminal Appeal by special leave No. 173 
of 1968 (SC) the Supreme Court said. — 

"In a matter of enhancement there 
should not be interference when the sen- 
tence of the trial Court imposes sub- 
stantial punishment Interference is only 
called for when it is manifestly inade- 
quate ” 

6. As stated by me in the opening 
paragraph, this is an exceptional case 
where interference in revision is consi- 
dered necessary by this Court There is 
a deliberate disobedience of the law and 
this is to be seriously reviewed. This Is 
the second instance of such a disobedi- 
ence There should be an end of all tem- 
poral things and that end cannot be 
achieved with soft-peddling with the 
question of the sentence A judge, whan 
administering justice, is as much influ- 
enced by the tides and currents of human 
emotions and passions as other human 
beings, but yet he is enjoined by the law 
to restrain and control them, else he will 
not be qualified to try a criminal case; 
but, at the same time, he is not expected 
to act ostrich-like and close his eyes to 
deliberate disregard or defiance of the law 
of the land Judicial detachment is a 
virtue, but not judicial passivity. The 
respondent is not a citizen of India He 
is a Portuguese national and thus a 
"foreigner” within the meaning of Sec- 
tion 2(a) (in) of the Foreigners Act. As 
a foreigner, he has no right to remain >n 
this territory. It is true that he was bom 
and brought up in Goa, but after this ter- 
ritory became part of India, he got an 
option to become a citizen of India but 
he chose to retain his Portuguese 
nationality The law requiring a foreigner 
to leave India is not an unjust law so 
that it could be disobeyed by men of con- 
science on ethical grounds One of the 
earliest examples of disobedience of an 
unjust law is contained in Sophocles’ 
tragedy 'Antigone’. In this Greek play. 
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Creon, a Kmc proclaims that no one 
may bury the corpse of Pol* wees a war- 
rior who died attacking the city-state of 
Thebes But, according to Greek reli- 
gion, an. absolute duty lay on the fanul/ 
of a dead man to see that his body receiv- 
ed burial ntes as without them he might 
be prejudiced in the next world Anti- 
gone a sister of the dead man deliberate- 
ly disobeys the Kings law so that she 
may obey the divine law It is not the 
case of the respondent that he is dts 
regarding the order of the Lt Governo” 
requiring him to leave India so that 1 e 
may obey the divine law Far from it The 
other pnests in this territory similarly 
situated opted for Citizenship of Ind.a 
and they have not been disregarding or 
di 'obeying tbe laws of the land The 
traditions of Christianity both Catho'ic 
and Reformed on which Christian culture 
is based place due stress on obedience to 
the laws of the land They respect the 
established order If the respondent had 
really love for justice and further 
wished to observe Order and discipline 
he should have complied with the order 
requiring him to leave India but instead 
of doing so he has wilfully disregarded it 
I have a feeling that he is deliberately 
di'obevmg the law of the land at the 
in-tance of a certain section of the people 
who seem to be misleading him They 
seem to be pulling strings behind the 
screen There is nothing ethical about his 
6tand in wilfully disregarding the order 
passed by the Lt Governor requiring Jum 
to leave India His parrot -like perform- 
ance that Portugal is a de Jure sovereign 
of this territory gives us some insight into 
his mind This does not advance his cause 
nor of others As a foreigner living here 
he has no right to question the territorial 
integrity of this country He has prayed 
for blessings of Our Lord Jesus Chnst 
to overcome human frailties but I wish 
I'ar Asn^ (diror jv Syr & Amttrr tsnuA? PbvW. 1 - 
cal robe does not befit a pnest 

7 The sentence imposed by the learn- 
ed Magistrate is unduly lenient and mani- 
fe-Ty inadeauate This fs also the conten- 
tion of the learned Government Pleader 
A sufiicientlv deterrent sentence there- 
fore is called for In the ends of justice 
Crime Is contagious As stated in Raghu- 
nath Naik v Mrs Terezinha Pacheco 
Faria AIR 1967 Goa 95 the object of 
punishment Is prevention of crime and 
every punishment is intended to have a 
doable e*Tect, namely to prevent the per- 
son who has committed a crime from re- 
peating the act and abo to prevent others 
from committing similar crimes The 
law is no respecter of Persons be they 
rich or pooc priests or peasants In the 
vi*w taken by me of this case the con- 
viction of the respondent is maintained 
but the sentence under Section 14 of the 


1070 Cn L J 

Foreigners Act is enhanced to 12 months 
simple imprisonment and b fine r>! 
Rs 1000/- or in default of payment addi 
tional simple imprisonment for 6 months 
The maximum sentence under Section 14 
is 5 years and also fine 
8 It is a matter of common know- 
ledge that if such wilful disregard of ths 
law had taken place during the Portu 
guese regime the respondent would have 
received a very heavy sentence but every 
system of law has its own good or bad 
Points The respondents case is not con- 
cluded by this judgment If he is aggriev- 
ed by the conviction and the sentence 
now imposed he has the Supreme Court 
to which he can resort and for this pur- 
pose he is not without constitutional 
remedies Speaking for myself it would 
be a matter of comfort to me that if > 
have erred in enhancing the sentence, 
my error would be rectified by the 
Supreme Court Let me meanwhile dis- 
charge my duty as I see it Order accord- 
ingly 

Order accordingly 


1970 CRI L J S80 <Yol 76 C H 137)= 
AIR 1970 ORISSA 54 (V 57 C 25) 

G K MISRA AND S ACHARYA JJ 

Darban Kamar Appellant v State, 
Respondent 

Criminal Appeal No 227 of 1966 D /- 
23-11-1968 from order of S J Koraput. 
HI 2 12 1966 

(A) Evidence Act (1872) S 8 III (i) — 

Accused absconding from village after 
commission of offence — Fact of abscond- 
ing is on incriminating circumstance and 
is relevant (Para 5) 

(B) Criminal P C (1898) Ss 161 and 
367 — Retracted confession of accused — 
Lxtcnt of corroboration required — Case 
of an accomplice is different — Variation 
between confessional statement and evi- 
dence in case — Variation held not mate- 
rnl — (Evidence Act (1872) Ss 24 133 
JJ4 illus (b)) 

Law is well settled that if the confes 
sion is retracted, a conviction cannot be 
based thereon unless it is corroborated 
There is a distinction between the nature 
of corroboration required in the case of 
an accu-ed and that of an accomplice In 
the case of an accomplice the eorrobora 
tjon must be in material particulars In 
the case of corroboration of a retracted 
confession of an accused if the general 
trend of the prosecution evidence cor- 
roborates the essential part of the con- 
fessional statement, the confession can be 
accepted as true It is not essential that 
e ach and every fact an d circumstance In 
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the confessional statement must be proved 
by independent evidence. In such a case 
the confession has no value, and in every 
case the court has to insist upon inde- 
pendent evidence on each and every 
Point (Para 6) 

In a case, the accused confessed before 
a Magistrate that the deceased and he 
were drunk; that they quarrelled on 
account of drinking, that the accused 
shot an arrow which struck the 
deceased on his chest as a result of which 
he died. The accused also stated where 
the incident took place and how he ab- 
sconded foi fear. The confession was how- 
ever later on retracted Evidence of one 
eye-witness to the incident was corrobo- 
rated by another witness whose deposi- 
tion was accepted as bemg true. Their 
evidence and that of the Doctor who 
examined the body of the deceased cor- 
roborated almost every part of the con- 
fessional statement, except that the quar- 
rel spoken of by the accused in his con- 
fessional statement was not mentioned by 
the witnesses. But one of the witnesses 
merely stated that the accused challeng- 
ed the deceased by saying that he would 
kill one of the four brothers including 
the deceased and the deceased replied that 
he was alone there and whom the ac- 
cused would shoot 

Held, (1) that the confessional state- 
ment of the accused having been cor- 
roborated by the evidence in the case, 
it must be held to be true and a convic- 
tion could be based thereon. However, 
the conviction was based on the evidence 
in the case. 

(Para 6) 

and (2) that much importance should 
not be attached to the minor discrepancy, 
viz, the variance between the prosecu- 
tion evidence and the confessional state- 
ment regarding the quarrel between the 
deceased and the accused and that the 
confessional statement could not be held 
untrue on that account AIR 1965 Orissa 
175, Foil (Para 6) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 Orissa 175 (V 52) = 

1965 (2) Cri LJ 520, State v. 

Ramchandra 6 

S C. Adhikari, for Appellant; Standing 
Counsel, for Respondent. 

G, K. MISRA, J.: The appellant has 
been convicted under Section 302, I P C. 
and sentenced to imprisonment for life. 

2. There was some ill-feeling between 
the accused and the members of the fami- 
ly of the deceased In the afternoon of 
1-12-63 the deceased was going to bring 
fuel from the forest Ali of a sudden 
the accused came out of his house arm- 
ed with a bow and arrows and told the 
deceased that he would kill him. He 
shot an arrow which pierced the left side 
of the chest of the deceased who died 


Instantaneously. The accused absconded 
from the village and was arrested only on 
26-9-65 The evidence of the prosecu- 
tion witnesses was recorded under Sec- 
tion 512 Cr. P. C in the absence of the 
accused. The defence is one of complete 
denial. The learned Sessions Judge held 
that the death was homicidal and that 
the accused killed the deceased 

3. The fmdng that the death was 
homicidal is fully supported by the evi- 
dence of the Doctor (P W. 8). There was 
a punctured wound. The lower portion 
of the two ventricles of the heart were 
completely punctured. The injury was 
ante mortem. The Doctor opined that 
the deceased must have died within half 
an hour from the time of the infliction of 
the injury. There can hardly be any dis- 
pute that the deceased died as a result 
of the arrow shot 

4. The conviction is based on the evi- 
dence of the eye-witness P. W. 14 corro- 
borated by that of P. W. 4, who appear- 
ed on the scene immediately after the 
occurrence P W 14 is a sister-in-law 
of the deceased. She narrated as to how 
the accused came out of his house and 
suddenly gave an arrow shot as a result 
•f which the deceased fell down. There- 
after the accused went away with his 
b»w and arrow inside the jungle 

P. W. 4 has not seen the actual arrow 
shot, but hearing the shout of P. W. 3 
she came out. found the deceased lying 
dead with the arrow sticking to his chest, 
and the accused going away to the jun- 
gle. These two witnesses are two rustic 
village folks and though there was some 
quarrel between the accused and the 
f amil y members of the deceased, we find 
no sufficient -justification as to why these 
two ladies would falsely implicate the 
accused in such a ghastly crime 


5, Soon after the occurrence the ac- 
cused was untraced. He did not remain 
In the village. He was arrested about 2 
years after on 26-9-65 P Ws 2, 4 and 
6 testify to the fact of his absence from 
the village P Ws 12, 13 and 15 are the 
Investigating Officers They depose that 
they could not trace out the accused during 
the period of these two years This con- 
duct on the part of the accused in ab- 
sconding from the village is admissible 
under Section 8 of the Evidence Act 
Illustration ( 1 ) appended to the section 


uns thus- 

"A is accused of a crime The facts 
rat, after the commission of the alleged 
rime, he absconded, or was in possession 
f property or the proceeds of property 
cquired by the crime, or attempted to 
onceal things which were or might have 
een used in committing it, are relevant 
he fact of absconding therefore is an 
lcriminating circumstance In his state- i 
lent under Section 342 Cr. P. C. thej 



Darbari kamar v State (G K Mishra J ) 1970 Ori L J 


accused was put this question. He did 
not furnish any reasonable explanation, 
but merely denied the factum of his ab 
*ence from the village 
6 The eccused also made a confes- 
sion before the Magistrate First Class 
(P \V *7) The learned Sessions Judge 
held that the confession is voluntary and 
true That the confession is voluntary 
Is not disputed before us It is however 
contended that the confession is not true 
To appreciate this contention the con- 
fessional statement which is a very short 
one may be quoted 

M>«elf and Budu were both drunk 
He started quarrelling on account of 
drinking I shot an) arrow That struck 
on the chest of Budu. He fell down there 
ard died This incident happened near 
the outer courtyard of the house of the 
deceased. After this incident I left the 
village out of fear I concealed myself 
in village Nuagad. When I appeared 
before the Thana, the Police arrested 
me 

This confession has been retracted Law 
is well settled that il the confession is 
retracted a conviction cannot be based 
thereon unless it is corroborated There 
is a distinction between the nature of 
corroboration required in the case of an 
accused and that of an accomplice In the 
case of an accomplice the corroboration 
must be in material particulars In the 
case of corroooration of a retracted con 
fession of an accused if the general trend 
of the prosecution evidence corroborates 
the essential part of the confessional 
statement the confession can be accepted 
as true 

The aforesaid distinction however is 
academic in the peculiar facts and cir- 
cumstances of this case where almost 
every part of the confessional statement 
Is corroborated in material particulars by 
the prosecution evidence 

It has been established from the evf 
donee of the Doctor and the eye witness 
that the deceased died as a result of an 
arrow shot on his chest This is exactly 
the confessional statement The evidence 
of the ev e- witness establishes that the 
deceased had an Instantaneous death on 
tne very spot near the house of thedeceas 
ed That Is al'O the confessional statement. 
There is evidence that after the incident 
the accused left the village and abscond- 
ed. That is proved by the evidence of 
P \\s 2. 4 8 12 13 and 15 He was 
arrested two vears after 

The confessional statement begins by 
saving that both the accused and the 
deceased we*e drunk and they started 
quarrelling between them. There Is no 
prosecution evidence that both of them 
were rot drunk On this point therefore 
there is no contradiction. There need not 
be am pentive evidence on the point also 


to accept the confessional statement as 
it is not essential that each and every fact 
and circumstance in the confessional 
statement must be proved by independent 
evidence In such a ca c e the confession 
has no value and in every case the court 
has to insist upon independent evidence 
on each and every point 
With regard to the fact that there was 
a quaTel between the accused and the 
deceased P W 14 states that there was 
no quarrel between the two She how 
ever deposed that the accused challeng 
ed lhe deceased by saying \bat be wauld 
kill one of the four brothers including the 
deceased and the deceased gave a reply 
that he was alone there and whom the 
accused would shoot If this is construed 
to be a quarrel then there Is no con 
tradiction Assuming that this does not 
evidence any Quarrel the Question is 
whether on account of this contradiction 
the confessional statement would be 
declared to be untrue 
The identical question came up for con- 
sideration before a Bench of this Court 
in AIR 19G5 Orissa 175 State v Ramchan- 
dra Their Lordships observed thus 
As to the statement when Ramehandra 
hid the gun in the bush near the school 
and subsequently removed it to the place 
where it was found there is some dis- 
crepancy between the prosecution evi- 
dence and the confessional statement 
This is not however very significant 
The recording of the confessional state 
ment is not conducted like deposition oi 
witness in court The accused goes or 
making statement in his own way It ii 
not subjected to cross-examination or cla 
rlfication by re-examination and the ac 
cused cannot be directed to follow th< 
chronology exactly in the manner i' 
happened If the contradiction goes toth< 
root of the matter on a material link o 
the case it may be vital A part of thi 
confessional statement might however b< 
rejected and other part accepted if thi 
part to be rejected is proved tt 
be false by other prosecution evi 
d«ne*» hard and fast nil* can tv» lair 
down The ultimate conclusion will de 
pend upon the facts and circumstances o; 
each case Thp discrepancy leading to the 
timings is not however very mate-ial ’ 
The question for consideration In th'j 
case is that even assuming that the pro 
secution evidence is at variance to the 
confessional statement as to uhethei 
there was a quarrel between the accuse* 
and the deceased it does not constitute 
such a vital link in the prosecution story 
ay to bold that the confessional state 
ment is untrue In all essential partial 
lars the confessional statement is fully 
corroborated and not m**rely in materia! 
particulars In th«* facts and circums- 
tances of this case we do not attach mucf 
importance to this discrepancy and we 
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hold that the confessional statement is 
true 

As has already been stated, the con- 
viction can be sustained on the evidence 
of the eye-witness P. W 14 corroborated 
by that of P W 4 and the fact of ab- 
sconding of the accused for about 2 years 
from the village It is not necessary to 
take in aid the confessional statement to 
sustain the conviction The conviction can 
also be based on the confessional state- 
ment as it stands corroborated in the 
manner already discussed. 

7. The appeal has no merit and is ac- 
cordingly dismissed 

S, ACHAEYA, J.: I agree 

Appeal dismissed. 


103, Disting ; AIR 1957 Puni 99 and AIR 
1967 Guj 61 Foil (Paras 6, 7) 

Cases Referred: Chronological Paras 

(1967) AIR 1967 Gui 61 (V 54) = 

1967 Cn LJ 376 (1), State of 
Guiarat v Lalpbhai Chaturbhai 7 

(1961) AIR 1961 All 103 (V 48) = 

1961 (1) Cn LJ 204, Municipal 
Boaid Sambhal v Jhamman Lai 7 

(1957) AIR 1957 Puni 99 (V 44) = 

1957 Cn LJ 656, Bishan Dass Telu 
Ram v State 7 

(1954) AIR 1954 Mad 199 (V 41) = 

1954 Cn LJ 197, Public Prosecu- 
tor v. Murugesan 7 


L M Sharma and Babhunath Roy, for 
Petitioner, L K Choudhary and S. K. 
Choudhary, for Opposite Party 


1970 CRI. It, J. 583 (Yol. 76, C N, 138) = 
AIR 1970 PATNA 104 (V 57 C 16) 

B P. SINHA, J. 

Rewati Raman Sharma, Petitioner v 
lamshedpur Notified Area Committee, 
Dpposite Party 

Criminal Revn No 2054 of 1968, D /- 
11-2-1969, against order of 3rd Addl. S, J 
Singhbhum Camp, Jamshedpur, D /- 8-7- 
1968 

(A) Criminal P. C. (1898), S. 423 — 
ludgment affirming conviction — No find- 
ing regarding necessary ingredient con- 
stituting offence — Order is vitiated. 

In a criminal matter the appellate 
court irrespective of the fact whether 
any finding of the trial court is challeng- 
ad or not, has to come to its own find- 
ing about the facts which are alleged to 
have constituted the offence If there is 
lack of finding of any necessary ingre- 
dient constituting an offence, the order 
if the appellate court affirming convic- 
tion becomes vitiated (Para 5) 

(B) Prevention of Food Adulteration 
Act (1954), Ss. 16 (1) (fa) and 10 — Ex- 
pression "to prevent” — Mere refusal to 
sell article does not amount to preven- 
tion. 

Section 10 of the Act empowers a Food 
inspector to take the sample It does not 
create any obligation on the part of the 
salesman or any other person mentioned 
herein to actively co-operate with the 
Food Inspector in taking the sample by 
physically handing over the article to 
iim Thus simply not co-operating bv 
not handing over any article to the Food 
Inspector will not amount to preventing 
dim from taking the sample. Mere refu- 
sal to sell the article unaccompanied by 
any gesture indicating that the Inspectoi 
would not be allowed to take the sample 
does not amount to prevention as contem- 
plated by section 16 (1) (b) AIR 1961 All 
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ORDER: A complaint was filed against 
Teimal Sharma, proprietor of the gro- 
cery shop at Bandih, P S Golmur, 
Jamshedpur and Rewati Raman Sharma, 
alleging that on 23-12-1966 when the 
Food Inspector Upendra Narain Sinha 
(P. W 2) went to the shop and wanted 
to take sample of mustard oil and Haldi 
for chemical analysis, the accused per- 
sons refused to sell the same to him and 
thereby prevented him from taking sam- 
ple On this complaint the prosecution 
was started against both the aforesaid 
accused persons under section 16 (1) (b) 
of the Prevention of Food Adulteration 
Act (hereinafter referred to as the Act). 

2. The defence of Teimal Sharma was 
that he was not present at the shop at 
the time of the arrival of the Food Ins- 
pector and that he did not prevent the 
Food Inspector from purchasing sample. 
The defence of Rewati Raman Sharma 
was that he had no concern with the 
shop. He was kept in charge of the shop 
•just as a care-taker in the absence of his 
brother Teimal Sharma, who was the 
proprietor thereof. His further defence 
was that his act of refusal to sell the 
articles to the Food Inspector, under the 
circumstances, did not amount to prevent- 
ing him from taking the sample and as 
such no offence was committed by him 

3. The trial court held that accused 
Rewati Raman Sharma was working as 
salesman in the shop in question on 23- 
12-1966 when the Food Inspector wanted 
to take the sample of the mustard oil 
and Kaldi for chemical analysis and that 
he refused to sell the same It further 
held that this refusal amounted to pre- 
venting the Food Inspector from taking 
the sample. Hence it found him guilty 
of offence under section 16 (1) (b) of the 
Act and convicted and sentenced him to 
undergo rigorous imprisonment for six 
months and to pay a fine of Rs 1,000/-, 
in default to undergo rigorous imprison- 
ment for a further period of six months. 
So far Tejmal Sharma was concerned, 
the learned Magistrate found that ha 
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was found on the counter ard v as 
receiving the payment for the articles 
sold Further be held that even assum- 
ing that he was not present m the shop at 
the time of occurrence he would be 
liable of any act done bv his servant or 
salesman With such findings he held 
him also guilty under section 16 (1) (b) 
of the Act and imposed the same sen 
tence on him as well On appeal the 
appellate court did not accept the find 
mg about presence of Tejmal Sharma 
at the time the Food Inspector visited 
the shop and it rejected the contention 
that he had any vicarious liability for 
what was done by Revvati Raman 
Sharma Consequently it acquitted him. 
The appel’ate court however affirmed 
the conviction and sentence of Revvati 
Raman Sharma Revvati Raman Sharma 
has therefore filed this revision appli 
cation 

4 Learned Counsel for the petitioner 
has submitted that the appellate court 
did not record any finding as to 
whether the petitioner Rewati Raman 
Shaima was working as salesman 
in the shop at the relevant time 
and as such by refusing to sell the 
article to the Food Inspector he 
did not commit any offence His 
next submission is that even assum 
mg that Rewati Raman Sharma was 
the salesman at the relevant time 
his mere refusal to sell the article 
did not amount to preventing the Food 
Inspector from taking the sample 

5 So far the first point is concern- 
ed on perusal of the order of the ap 
pellate Court I find that the contention 
is correct Nowhere in the judgment the 
appellate court has held that Rewati 
Rnman Sharma was the sale~man at the 
relevant time in the 'hop in question 
The appellate court has simply discuss 
ed the delence ol Rewati Raman Sharma 

the. etfeet that b.e b.i'i heew tw tSv 
shop as his service was requisitioned 
for performing Pooja and that he was 
left there to wait in the shop as a care 
taker of the articles Rejection of that 
defence does not amount to a positive 
finding that Rewati Raman Sharma was 
working as salesman at the relev ant time 
This finding is wanting in this ca*e 
Learned Counsel lor th'* opposite party 
has however submitted that there wa* 
positive finding by the trial court that 
Rewati Raman Sharma was working as 
salesman in the shop In question on 21 
12 1°GC ard as this part of the finding 
was not 'pecifically challenged and argu 
ed by the appellants in the lower ap- 

1 pellate court and the judgment is of 
affirmance it must be taken that the ap 
pellate Court affirmed this finding as 
well. I do not see any force in this con- 
tention. In a criminal matter the ap- 
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pellate Court irrespective of the fact 
whether any finding of the trial Court 
is challenged or not has to come to its 
own finding about the facts which are 
alleged to have constituted the offence 
If there is lack of finding of any neces- 
sary ingredient constituting an offence 
the order of the appellate court affirm 
ing conviction becomes vitiated 

0 The secord point urged by the 
learned Counsel for the petitioner needs 
careful consideration The allegation 
against the petitioner in the complaint 
petition is that on 23-12 1966 the peti 
tioner refused to sell to the Food Ins 
pector the sample of mustard oil and 
Haldi which were kept in the shop for 
'ale and thereby prevented him from 
taking the sample for chemical analysis 
In the evidence also the Food Inspector 
stated that he demanded the sample 
from Rewati Raman Sharma for which 
he was prepared to pay the price but 
Rewati Raman Sharma refused to give 
him the sample He recorded this refusal 
m writing There is no provision in the 
Act that mere refusal to sell by itself is 
an offence It will be offence only when 
it amounts to prevention as contemplat 
ed by section 16 (1) (b) of the Act The 
relevant part of section 16 is as follow* 
(1) If any person 

(b) prevents a food inspector from tiL 
mg a sample os authorised by this Act ' 
The Food Inspector is authori'ed to take- 
a sample under section 10 of the Act. 
That section reads as follows 

(1) A food inspector shall have 
pow er — 

fa) to take samples of any article or 
food from 

(0 any person selling such articles 
(ti) any person who is in the cour e 
of conveying delivering or preparing to 
deliver such article to a purchaser or 
consignee 

luij a consignee after delivery of an/ 
such article to him 

Therefore this section empowers 3 Food 
Inspector to take sample of any article of 
food from any person selling such article 
Even if it be fl'jumed that petitioner Re 
wati Raman Sharma was selling the arti 
cles on the relevant date and at the rele- 
v ant time it has to be seen if his refu a! 
to sell amounted to prevention as con 
templated by Section 16 of the Act 
Section 10 of the Act empowers a Food 
Inspector to take the sample it doe' 
not create any obligation on the part of 
the salesman or any other person men 
turned therein to activ ely co operate with 
th»* Food Inspector in taking the sample 
by physically handing over the article to 
™m. It was for the Food In'c^ctor to 
take the sample and if the salemian pre 
vented him from doing so he cottld be- 
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liable for an offence under section 16 
(1) (b) of the Act. 

7. The dictionary meaning of "to pre- 
vent” according to Oxford English Dictio- 
nary is to stop, keep, or hinder from 
doing something, to render an act or 
event impracticable or impossible by 
anticipatory action, to frustrate, defeat, 
bring to naught, lender void or nugatory 
(an expectation, plan, etc) This means 
that there must be some action on the 
part of the person preventing any act, 
which would render the performan.ee of 
that act impracticable or impossible 
Such action of that person may be m 
the shape of physical obstruction or show 
of force or threat or show of any gesture 
which hinders performance of the act 
Simply not co-operating by not handing 
over any article to the Food Inspector 
will not amount to preventing him from 
taking the sample Mere refusal to sell 
the article unaccompanied by any ges- 
ture indicating that the Inspector would 
not be allowed to take the sample does 
not amount to prevention as contemplat- 
ed by section 16 (1) (b) This view gets 
support from some cases cited on behalf 
of the petitioner The first case referr- 
ed to is a decision m Bishan Dass. Telu 
Ram v State, AIR 1957 Puni 99 
In that case also the accused had 
refused to give sample even on payment 
and it was held 

"that is not the same thing as preven- 
tion which need not have an element ol 
physical obstruction but it does involve 
some act which hinders an inspector from 
taking a sample”. 

Another case referred to is. a ^ ec l slc S,^ 
State of Guiarat v Laliibhai Chaturbhai, 
AIR 1967 Gui 61 It was held therein 

"Whether the Food Inspector was pre- 
vented or not would depend on the tacts 
of the case m order to constitute the 
offence There must be a physical 
obstruction or threat or an assault Mere 
refusal to give a sample would nm 
amount to such prevention N° r woui 
merelv leaving the shop, we do not 
know for what purpose, amount to pre- 
vention”. 

As against this, the learned Counsel for 
the opposite party has relied upon a 
decision of the Allahabad High Court in 
Municipal Board Sambhal v Jhamman 
Lai, AIR 1961 All 103 in support of his 
contention that mere refusal to give the 
sample amounted to prevention as con- 
templated bv section 16 (1) (b) of the 
Act In this case when the Food Ins- 
pector reached the shop. and demanded 
sample. Jhamman Lai instead of giv- 
ing it to him left the shop and promised 
to come shortly The Food Inspector 
waited for some time but he did not turn 
up Then he asked one Tota Ram, who 
was sitting there in the shop, to supply 


the sample This man also did not give 
him the sample saying that it would be 
given by Jhamman Lai and he was go- 
ing to call him. He also left the shop 
The Food Inspector prosecuted both of 
them for offence under section 16 (1) 
(b) of the Act It was contended on 
behalf of the accused that before there 
could be prevention, there should be 
some kind of overt act In that connec- 
tion it was held 

"If a person disappears from the shop, 
in our opinion, he has done an overt act* 
by means of which he made it impossible 
for the Food Inspector to obtain a sam- 
ple from him Apart from this fact we 
do not think that in cases of prevention 
an overt act is necessary” 


In making the above observation, the 
learned Judge relied upon a decision of 
the Madras High Court in the case of 
Public Prosecutor v Murugesan, AIR 
1954 Mad 199 In that Madras case, 
however, the conduct of the accused was 
interpreted as sufficient overt act on his 
part to render the taking of sample 
impracticable A sample of milk was 
demanded from the accused He did not 
give it to the authority concerned He 
went to the hotel and handed over the 
milk to the servant of the hotel The 
milk was put into the milk pan in which 
milk was boiling Therefore the whole 
conduct was such as made it difficult for- 
th e authority to take the sample for ana- 
lysis It is in that connection that it 
was held. 

"On the facts alleged there could be 
no doubt that this accused, m the manner 
set out above and which need not be 
repeated, has effectively prevented the 
local executive officer from taking the 
sample and for this no further overt act 
is necessary than what has happened . 
This observation does not say that no 
sort of overt act was necessary to con- 
stitute prevention as contemplated bv 
section 16 (1) (b) of the Act n e 
Allahabad case referred to above so far 
Jhamman Lai was concerned, his disap- 
nparance from the shop was treated as 
an overt act by means of which he made 
it impossible for the Food Inspector to 
obtain a sample from him It is. foi that 
reason that the aforesaid Pumab case 
which was cited before their Lordships 
of the Allahabad High Court was dis- 
tinguished by making the following 
observations 

"With respect we might say tnat the 
learned single Judge did not consider 
the point that by disappearance, the ac- 
cused had made it impossible for the 

Food Inspector to obtain .Sde” Jhich 
the Pe™,,s se bn| such article^ »***. 

he , in (l and thereby he had pre- 
the Food Inspector in takm* the- 
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sarrp'e as au'honsed b> the Act 
The learned Judges did not observe that 
the vicv taken by the Punjab High 
Court \ as wrong Thev simply distm 
guisbed it bv saving that disappearance 
of the accused amounted to prevention 
So far Tota Pam who had refused to 
give the ampl* was concerned it was 
oh <*ned that it was not clear from thv 
evidence that he v as *clling the oil and 
that he lcfu-ed to give sample and had 
invented the rood Inspector from tak- 
ing the sample fiom anv person v ho 
w„s elling such article The point vvhe 
the- me-e refusal to sell would amount 
to prevention was not considered in that 
Allahabad decision This case is there 
fore no autnonty for the proposition 
that mere refusal to sell the article a** 
snmpl® to the Food Inspector amounts 
to preventing him from taking the sam- 
ple as contemplated bv section 16 (1) (b) 
o’ the Act 

8 In the instant ca*e the allegation 
in the complaint is that the accused refus- 
ed to srll the sample to the Inspector 
There is no evidence that the Inspector 
insisted on talmg sample and that the 
accu ed spoke that he would not allow 
him to do so Rewatt Raman Sharma 
did not offer an> ph,sical obstruction 
There is no evidence that he gave any 
■*hrea» o- showed any undesirable ges 
ture He auietlv wrote out his refusal 
to sell th» articles \vh**n asked to do so 
He did not do anv thing from which it 
could be inferred that he would notallow 
the Inspector to take the sample if h<* 
wanted to do *o In mv opinion the 
foes alleged and proved did not amount 
to preventing the Food Inspector from 
t*» ung toe sample and as such no offence 
under section 1C (1) (bl fs made out 

9 The result is that the revision ap- 
plication is allov ed The order of con 
viction and sentence passed against the 
petitioner is set aside He is discharged 
from the bail bond Fine i! realised 
shall be refunded. 

Revision allowed 
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B P SH.HA J 

Ba’l-i'-hun Sao and others Petitioners 
v Munro 1 han Opposite Parti 
rnrnal Pcvn I»o 2020 of 1903 D ! - 
212-l n o3 from o-dcr o’ Sub Divi lonal 
M ra e Patna CUj D/ 22 7-19 e G 
(A) Criminal P C (1893) Ss 112 and 
107 — Substance o! the information — 
Order «f the MuguJra’e not indicating 
the mture of the informatio n received 
IM JM/E9" t^IKSTD 


which induced him to take action under 
section 107 of the Code is bad AIR 1953 
Cal 491 Rel on (Para 3) 

(B) Criminal P C (1898), Ss 439 112 

and 107 — • Revision of orders in proceed 
mgs under Ch 8 — Initial order draw 
mg up proceeding under S 107 and call 
mg on other side to show cause — Spe 
cificntion required under law not men- 
tioned in order — Revision against order 
is not premature and it can he enter- 
tained — Cri Kt-v No 351 of 1954 D/- 
18 11 1934 (Pat) Not followed AIR 
192*) Pat b7 Followed (Para 5) 

(C) Criminal P C (1898) Ss 439 112 

and 107 — Revision of orders in proceed 
ings under Ch 8 — Order asking paity 
to show cause why he should not execute 
bond for keeping peace for one >ear — 
Order not directing that the period ol 
one vear should commence from any 
particular date — I act that the period 
of one vear from date of passing the 
order had already elapsed bv the time 
revision is heard docs not mean that the 
order has to he set aside AIR 1919 AU 
21, Dissented from (Para C) 

Cases Referred Chronological Taras 
(1954) Criminal Revn No 351 of 

1^d 4 D/- 18 11 1954 (Pat) Zahur- 
uddln v State 4 5 

(1953) AIR 1953 Cal 491 (V 40)*= 

1953 Cri X-J 1165 Birdhaj Roy 
v State 3 

(1949) AIR 1949 All 21 (V 36) — 

50 Cri U 78 Baburam v Rex 6 

(1929) AIR 1929 Pat G7 (V 16)*= 

30 Cri U 492 Amanat Ah v 
Emperor 5 

Surendra Prasad (No II) and Zakir 
Hussain Mirza for Petitioners Naseem 
Ahmad for Opposite Party 
ORDER This application is directed 
against an order passed bv the Sub divi 
rionai Magistrate of Patna City on the 
22nd July 1966 drawing up a proceed 
mg under section 107 of the Code of Cri- 
minal Procedure (hereinafter referred to 
as the Code) against the petitioners call- 
ing upon them to show cause by the 6th 
Augu-t 19GG ds to why they should not 
be ordered to execute bonds of rupees 
one thou-and with two sureties of the 
lif e amount ea-h for keeping peace for 
a period of one year It appears that 
this order v as pa-red on the basis of a 
police report of the Malsalami Police 
s ation that there was an apprehension 
of the breach of the peace du« to old 
ermity for a piece of land v hich is a 
graveyard. 

2 Learned Counsel for the petitioners 
has submitted that the order of the 
Court below is vague and the notices 
served upon the petitioners did not dis 
fl°-* a* to what was the substance of 
the informations which they were to 
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answer. In this connection he has referr- 
ed to section 112 of the Code, which 
provides that when a Magistrate acting 
under Section 107 of the Code deems it 
necessary to require any person to 
■show cause, he shall make an order 
in writing, setting forth the substance of 
the information received, the amount of 
the bond to be executed, the term for 
which it is to be in force, etc I think 
'the contention of the learned counsel is 
well founded 

3. Under Section 107 of the Code, 
■whenever a Magistrate is informed that 
any person is likely to commit a breach 
of the peace he may require such person 
to show cause why he should not _ be 
ordered to execute a bond, with or with- 
out sureties for keeping the peace for a 
•period not exceeding one year This has 
to be done in the manner provided in the 
subsequent sections and the manner is 
•provided m S 112 of the Code That 
section reauires a Magistrate to make 
an order in writing setting forth the 
substance of the information received 
Here, in the instant case, it appears 
■that the learned Magistrate has not given 
"the substance of the information receiv- 
ed in the order He has simply passed 
ordeis in the following terms- 

“Perused the police report of Malsa- 
lami P S and duly forwarded by D. I. 
■police, Patna City, for action under sec- 
tion 107 Cr. P C 

Whereas, I am satisfied from the police 
•report of Malsalami P. S that there is 
a serious apprehension of breach o~ 
peace at the hands of members of O. P. 
■due to old enmity for piece of land which 
is gravevard which mav_ disturb the 
■public peace and tranauillitv in a place 
which lies within the local limits of my 
jurisdiction 

Draw up proceeding under section 107 
"Cr P C against the members of O P 

J * 

It is not stated in this order as to what 
was the substance of the report of the 
police and in what manner the Peti- 
tioners were likely to commit breach ot 
the peace It is also not stated as to 
with regard to which graveyard there 
was apprehension of breach of the peace 
All the^e things have been left vague 
The notices to show cause served on the 
Petitioners were in these verv terms 
Therefore, it was not clear from the 
contents of the notices as well as to 
what allegations the petitioners were to 
•answer. 

Such order which does not contain the 
-substance of the information received has 
Been held to be bad m a decision of the 
Calcutta High Court in the case of 
Birdhai Roy v State, AIR 1953 Cal 491. 
which has been referred to by the learn- 
ed Counsel for the petitioners It has 


been held therein that the order of the 
Magistrate not indicating the nature of 
the information received which induced 
him to take action under section 107 of 
the Code is bad No decision counter to 
it could be pointed out by the learned 
Counsel for the opposite party 


4. It has, however been submitt- 
ed by the learned Counsel for the 
opposite party that the revision ap- 
plication is premature inasmuch as 
the petitioners have only been call- 
ed upon to show cause and that 
stage is to come when, after the perusal 
of the„ show cause the Magistrate would 
take a decision whether to proceed with 
the proceeding or not In this connec- 
tion, learned Counsel for the opposite 
party has relied upon a decision of this 
Court m Cummal Rev No 351 of 1954 
(Pat) Zahuruddm v State, decided on the 
18tn November, 1954 In that case also 
a proceeding was started under Sec- 
tion 107 of the Code and the petitioners 
were called upon to show cause as to 
why they should not be ordered to exe- 
cute a bond It was observed that it would 
be premature for this Court to say whether 
the allegations did or did not warrant a 
proceeding under Section 107 of the Code, 
the learned Magistrate having complete 
jurisdiction to issue notices under that 
section 


' 5. In answer to this, learned Counsel 

for the petitioners has referred to an 
earlier decision of this Court in the 
case of Amanat Ali v Emperor AIR 
1929 Pat 67. In that case also against 
the very initial order drawing up a pro- 
ceeding under section 107 of the Code 
and calling upon the other side to show 
cause, a revision was filed and that was 
allowed on the ground that specifications 
as required under the law_ were not 1 
indicated in the order, that is to say, the 
petition in revision was entertained 
against the initial order calling upon the 
other side to show cause This decision 
is counter to the aforesaid decision mthe 
case of Zahurruddm, Criminal Revn 
No 351 of 1954 D/- 18-13-1954 (Pat), 

referred to by learned Counsel for tne 
opposite party, in which the revision was 
chaiacterised as premature at that stage. 
The decision in the case of Amanat A1 
AIR 1929 Pat 67 was not referred to in 
that decision, which has been relie 
uoon by the le ^ed Counsel for the op- 
posite party The decision in the case 
of Amanat Ah being an earlier decision 
and having not been overruled bv a 

Bench decision of thl T s , Sil itt h enre - 
followed Therefore, I hold that tne pre 

sent revision application is not prema- 

tU 6?‘ Another contention of the learned 
Counsel for the petitioners has been that 
the petitioners were called upon to show 



css 


Rajala Corpn v Director of Enforcement 1970 On L 3 


cause why the} should not execute a 
bond for keeping peace for a period of 
one year and this period must be taken 
to hate begun from the date of the 
order that is to say from the 22nd 
July I960 and since that penod has al 
read} clapped the order is fit to be set 
aside now. In this connection he has 
relied upon a decision of the Allahabad 
High Court m the cast of Baburam v 
Rex AIR 1949 All 21 In that case the 
initial order requiring the parties con- 
cerned to furnish security for a period 
of three months commenced from the 18th 
August 1947 when it was observed that 
that period having already expired if 
the learned Magistrate was to hear the 
case upon merits under section 117 of 
the Code he would not be in a position 
to pass a final order in confirmation ol 
the previous order and he would have 
to drop the proceedin'* With such 
observations the proceeding was quash 
ed 

It would however appear that in that 
particular case the period of three 
months was directed to commence from 
a particular date That is not the case 
in the case under consideration. Fur- 
ther if such be the intention of law 
then in every case by coming In revi 
sion and dealing the matter the person 
proceeded against would evade the 
execution of the bond Learned Coun- 
sel has not been able to cite any d ed 
sion of this Court on this point With 
respect I am not inclined to agree with 
the decision referred to above 

7 In vie r of what has been said 
above the application is allowed andth* 
order of the learned Magistrate dated 
the 22rd July 1966 is set aside on the 
ground that it is vague I would how- 
ever h/o to make it clear that it is 
alway s open to the learned Magistrate to 
take app-opnate action in a legal wav 
if any sur-h occa_ion arises 

Petition alloved 


1970 CRI L 3 5° 8 (Yol 76 C N 140)= 
AIR 1970 SUPREME COURT 491 
(\ 37C 109) 

(From Madras 1909 Mai IW (Cu) 93) 

J M SflELAT \ BIURCAVA C A 
\MDIAI INGAM k S HEGDE 
\ N CRO\ER JJ 

M/s Ravuli Corporation (P) Ltd and 
another Appellants \ The Director of 
Enforcement New Delhi Respondent 
Advocate Ccncral Tamil Nadu, Interve 
ner 

LM/AN/D390 WCC M/M 


Criminal Appeals Nos 18 and 19 of 
1969 D/- 2 5 1969 and 23 7 1969 

(A) To reign Exchange Regulation Act 
(19-17), Sections 23 (1) (b), 23 (1) (a) and 
23 D — Vires — Provision of Section 23 
(1) (b) docs not violate Article 14 of the 
Constitution 

It cannot be said tint the provisions of 
Section 23 (1) (b) of the Foreign Exchange 
Regulation Act violate Article 14 of 
the Constitution by providing for a 
punishment heavier and severer than the 
penalty provided for the same acts under 
Section 23 (1) (a) of the Act Tins is 
because the effect of Section 23 D of the 
Act is that the choice in respect of the 
proceeding to be taken under Section 23 
(1) (a) or Section 23 (1) (b) lias not been 
left to the unguided and arbitrarv discre- 
tion of the Director of Enforcement but 
is governed by principles indicated by 
that section Parliament bv Foreign Ex- 
change Regulation (Amendment) Act 39- 
of 1957 amended Section 23 (1) and at 
the same time also introduced Sec 23 D 
in the Act These tw o Sections 23 (1) and 
23 D (1) must be read together so that 
the procedure laid down m Section 23-D 
(1) is to be followed in all cases in which 
proceedings arc intended to be taken 
under Section 23 (1) The effect of this 
interpretation is that whenever there is 
any contravention of any section or rule 
mentfoned m Section 23 (1), the Director 
of Enforcement must first proceed under 
the principal clause of Section 23 D (1> 
and initiate proceedings for adjudiciti 
of penalty He cannot at that stige at 
his discretion choose to file a complaint 
in a Court for prosecution of the person 
concerned for the offence under See 23 
(1) (b) The Director of Enforcement can 
only file n. Uy v.\ •vcsswJr- 

ancc with the proviso to Section 23 D (1) 
winch clearly lays down that tie com- 
plaint is only to be filed m those cases 
where at am stage of the inquiry the 
Director of Enforcement comes to the 
opinion that having regard to the cir- 
cumstances of the case, the penalty which 
he is empowered to Impose would not be 
adequate Until this requirement is satis- 
fied he cannot make a complaint to the 
Court for prosecution of the person con- 
cerned under Section 23 (1) (b) The 
choice of the proceeding to be taken 
against the person who is liable for ac- 
hon lor contravention under Section 23 
(1) is thus not left entirely to the discre- 
tion of the Director of Enforcement but 
the criterion for making the choice is laid 
oovvn in the proviso to Section 23-D (1) 
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Thus, whenever, there is a contravention 
•by any person which is made punishable 
under eithei clause (a) or clause (b) of 
Section 23 (1), the Director of Enforce- 
ment must fust initiate proceedings under 
the principal clause of Section 23-D (1) 
-and lie is empowered to file a complaint 
m Court only when he finds that he is 
required to do so in accordance with the 
proviso. It is by resorting to the proviso 
only that he can place that person in 
greater jeopardy of being liable to a more 
severe punishment under Section 23 (I) 
(b) of the Act AIR 1962 SC 1764, Rel 
on. (Paras 5, 6, 7 & 8) 

(B) Foreign Exchange Regulation ' Act 
(1947), Sections 4 (1), 5 (1), 9, 23-D (1) 
and proviso, and 23 (3) — Contravention 
of Sections 4 (1), 5 (1) and 9 — Enquiry 
under Section 23-D (1) instituted by issue 
of show' cause notice — Complaint made 
to the Court without having any mateiial 
which could lead to the opinion that 
Director of Enforcement will not be in a 
position to impose adequate penalty — 
Complaint, held was filed without com- 
plying with the proviso and w r as invalid. 
1969 Mad LW (Cr) 98, Reversed. 

(Para 12) 

(C) Defence of India Rules (1962), 
Rules 132-A (2) and 132-A (4) — Viola- 
tion of Rule 132-A (2) — Prosecution 
launched on 17-8-I96S after Rule 132-A (2) 
was omitted by Defence of India Amend- 
ment Rules 1965 — Prosecution is illegal. 
1969 Mad LW (Cr) 98, Reversed, 

The language contained in clause 2 of 
the Defence of India (Amendment) Rules, 
1965 whereby Rule 132-A (2) was omit- 
ted can only afford protection to action 
already taken wdnle Rule 132-A (2) w 7 as 
in force, but cannot justify initiation of a 
new' proceeding which w'll] not be a thing 
•done or omitted to be done under the 
rule but a new' act of initiating a proceed- 
ing after Rule 132-A (2) had ceased to 
■exist On this interpretation, the com- 
plamt made for the offence under R 132-A 
(4) of the D I Rules after 1st April 1965, 
when Rule 132-A (2) w'as omitted, has to 
be held invalid 1969 Mad LW (Cr) 98, 
Reversed, AIR 1951 SC 301, Rel on, AIR 
1951 All 703, Approved, 1947 AC 362, AIR 
1959 Madh Pra 93 6c AIR 1947 FC 3S, 

(Paras 12 and 16) 
'Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 1764 (V 49)= 

(1963) 2 SCR 297. Shanti Prasad 

Jam v Director of Enforcement 8 
<1959) AIR 1959 Madh Pra 93 


(V 46) = 1959 Cn LJ 325, State of 
Madhya Pradesh v. Hiralal Sut- 
w'ala 15 

(1952) AIR 1952 SC 75 (V 39)= 

1952-3 SCR 284= 1952 Cri LJ 
510, State of W B. v. Amvar Ah 8 

(1951) AIR 1951 SC 301 (V 38)= 

1951 SCR 621= 52 Cri LJ 1103, 

S. Krishnan v State of Madras 13 

(1951) AIR 1951 All 703 (V 38)= 

52 Cn LJ 1094, Jugmendar Das v. 

State 13, 16 

(1947) AIR 1947 FC 38 (V 34) = 

1947 FCR 141= 48 Cn LJ 886, 

J K Gas Plant Manufacturing 
Co (Rampur) Ltd. v. Kmg-Empe- 
ror 16 

(1947) 1947 AC 362= 1947-1 All ER 
205, Wicks v Director of Public 
Prosecutions 14, 16 

Mr A K Sen, Senior Advocate, (M/s. 
N C. Eaghavacliari, W. S, Sitaram and 
R Gopalakrishnan, Advocates with him), 
for Appellants, Mr S. T Desai, Senior 
Advocate (M/s B D Sharma and S P. 
Nayar, Advocates, with him), for Respon- 
dent, Mr P R. Gokulakrishnan, Advo- 
cate-General of Tamil Nadu (Mr. A V. 
Rangam Advocate with him), for Inter- 
vener 

ORDER OF THE COURT 


BHARGAVA, J. (On behalf of Shelat, 
Vaidialmgam, Hegde and Grover, JJ.): — 
(2-5-1969) — We have come to the finding 
that this was a fit case where the 
High Court of Madras should have 
allowed the applications under Section 
561-A of the Code of Criminal Procedure 
and should have quashed the proceedings 
taken on the basis of the complaint dated 
17th March, 196S Consequently, the 
appeals are allowed The order of the 
High Court is set aside and the proceed- 
ings are quashed The detailed reasons 
will follow. 


[The Judgment of the Court (giving 
he detailed reasons for the above order) 
vas delivered by] 

BHARGAVA, J.: (23-7-1969)— These 
ippeals, by certificate, challenging a 
:ommon Order of_ the High Court 
>f Madras dismissing applications 
mder Section 561-A of the Code 
if Criminal Procedure presented by the 
appellants m the two appeals for quash- 
ncr proceedings being taken against them 
n ° the Court of the Chief Presidency 
Jamstrate, Madras, on the basis of a 
■omplaint filed on 17th March, 1968 by 
he respondent the Director of Enforce- 
nent. New Delhi. The Rayala Corpora- 
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t:on Private Ltd appellant m Criminal 
Appeal No 18 of 1969, was accused No 1 
in tlie complaint, while one M R Pratap 
Managing Director of accused No 1 ap- 
pellant in Criminal Appeal No 19/1969 
was accused No 2 The circumstances 
under which the complaint was filed may 
be briefly stated 

2 The premises of accused No 1 
were r tided bv the Enforcement Direc 
ton-te on the 20th and 21st December 
1966 and certain records were seized 
from the control of the Manager Some 
enquiries were made subsequently and 
thereafter on the 23 8 1967 a notice was 
issued by the respondent to the two accus 
cd to show cause why adjudication pro- 
ceedings should not be instituted against 
them for \iolation of Sees 4 and 9 of the 
Fon ign Each urge Regulation Act VII of 
1917 (hereinafter referred to as “the 
Act ) on the allegation that a totil sum 
of 24171370 Swedish Lronars had been 
deposited in a Bank account in Sweden 
in the name of accused No 2 at the in- 
stance of accused No 1 which had nc 
rjuircd the foreign exchange and had 
failed to surrender it to an authorised 
deafer as required under the provisions 
of the Act They were called upon to 
show cause in waiting witlnn 14 days of 
the rcreipt of the notice Thereafter, 
some correspondence went on between 
the respondent and the two accused and 
latir on 1th November 1967 another 
notice was issued by the respondent ad 
dressed to accused No 2 alone stating 
that accused No 2 lnd acquired a sum 
of Sw Krs S3 913 09 during the period 
1963 to 1965 m Stockholm was hoi ling 
that sum in a bank account and did not 
offtr or cause it to be offered to the 
Reserve Bink of India on behalf of the 
Centra! Government so that lie had con 
trwened the provisions of Section 4 ( 1 ) 
and Section 9 of the Act and affording 
to him an opportunity under Section 23 
(3) of the Act of showing vwthm 13 davs 
from the receipt of the notice that he 
had permission or special exemption 
from the Reserve Bank of India m Ins 
favour lor acquiring this amount of for- 
eign exchange and for not surrendering 
the amount in accordance with law A 
similar show cause notice was issued to 
accused No 1 in respect of the same 
amount «n 20th Jannry 1968 mention- 
ing the deposit in favour of acxxiscd 
No 2 an I failure of accused No 1 to 
surrender the amount rid gum" an 
wpportwwrty to accused No 1 to produce 
the permission or special cremption from 
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the Reserve Bank of India On the 16tH 
March, 1968, another notice was issued 
addressed to both the accused to show 
cause in writing within 14 days of the 
receipt of the notice why adjudication 
proceedings as contemplated m Sec 
tion 23-D of the Act should not be held 
against them m respect of a sum of Sw 
kr< 1,55 801 41 which were held in a 
bard account in Stockholm in the name 
of accused No 2 and in respect of which 
both the accused had contravened the 
provisions of Sections 4 (3) 4 (I), 5 (1) 
(e) and 9 of the Act The notice men 
tioned that it was being issued in super- 
session of the first show cause notice 
dated 25th August 1967 and added that 
it had since been decided to launch n 
prosecution an respect of Sw krs 
S3 913 09 The latter amount vvoS the 
amount in respect of which the two 
notices of 4th November 1967 and 20th 
January 1968 were issued to the two ac- 
cused while this notice of 16th M trcli 
1963 for adjudication proceedings related 
to the balance of the amount arrived at 
by deducting this sum from the original 
total sum of Sw krs 24171370 Tho 
next day on 17th March 1968 a com 
plamt was filed against both the accused 
in the Court of the Chief Presidency 
Magistrate Madras for contravention of 
the provisions of Sections 4 (1), 3 (1) (e) 
and 9 of the Act punishable under Sec- 
tion 23 (1) (b) of the Act In addition, the 
complaint also charged both the accused 
with violation of Rule 132 A (2) of the 
Defence of India Rules (herein ifter re- 
ferred to as “the D I Rs”) which was 
punishable under Rule 132 A (4) of the 
sa'd Rules Thereupon both the accused 
moced High Court for quashing the pro- 
ceedings sought to be taken against them 
on the basis of this complaint Those 
applications having been dismissed the 
uppellants have come up in flu sc appeals 
challenging the order of the High Court 
dismissing their applications and praying 
for quashing of the proceedings being 
talcn on the basis of that complaint 
3 In these appeals Mr A k Sen, ap- 
pearing on behalf of the appclhnls hi* 
raised three points In respect of the 
prosecution for violation of Sections 4 (1), 
3 (1) (c) and 9 of the Act punishable 
under Section 23 (1) (b) of the Act the 
principal ground raised rs that See 23 
(J) fb) of the Ar-t fs ultra \ires Article It 
or tV Constitution inasmuch as it pro- 
vides for a punishment heavier and seve 
rfr than the punishment or penaltv pro- 
vided for the same acts under Section 23 
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(1) (a) of the Act. In the alternative, the 
second point taken is that, even if Sec- 
tion 23 (1) (b) is not void, the complaint 
in respect of the offences punishable 
under that section has not been filed pro- 
perly m accordance with the proviso to 
Section 23-D (1) of the Act, so that pro- 
ceedings cannot be competently taken on 
the basis of that complaint. The third 
point raised relates to the charge of vio- 
lation of Rule 132- A (2) of the D I Rs. 
punishable under Rule 132-A (4) of those 
Rules, and is to the effect that Rule 132-A 
of the D I. Rs. was omitted by a notifi- 
cation of the Ministry of Home Affairs 
dated 30th March, 1965 and, consequent- 
ly, a prosecution in respect of an offence 
punishable under that Rule could not be 
instituted on 17th March, 196S when that 
Rule had ceased to exist On these three 
grounds, the order quashing the proceed- 
ings being taken on the complaint in res- 
pect of all the offences mentioned in it 
has been sought in these appeals. 

4. To appreciate the first point raised 
before us and to deal with it properly, 
we may reproduce below the provisions 
of Section 23 and Section 23-D (1) of the 
Act — 

23 Penalty and procedure. — (1) If 
any person contravenes the provisions of 
Section 4, Section 5, Section 9, Section 10, 
sub-section (2) of Section 12, Section 18, 
Section 18-A or Section 18-33 or of any 
rule, direction or order made thereunder, 
he shall — 

(a) be liable to such penalty not ex- 
ceeding three times the value of the fore- 
ign exchange m respect of which the con- 
travention has taken place, or five thou- 
sand rupees, whichever is more, as may 
be adjudged by the Director of Enforce- 
ment in the manner hereinafter provided, 
or 

(b) upon conviction by a Court be 
punishable with imprisonment for a term 
which may extend to two years, or with 
fine, or with both 

(IA) If any person contravenes any of 
the provisions of this Act or of any rule, 
direction or order made thereunder, for 
the contravention of which no penaltv is 
expressly provided, he shall, upon con- 
viction by a Court, be punishable with im- 
prisonment for a term which may extend 
to two years, or with fine, or with both. 

(IB) Any Court trying a contravention 
under sub-section (1) or sub-section (1A) 
and the authority adjudging any contra- 
vention under clause (a) of sub-section (I) 
may, if it thinks fit. and in addition to 
any sentence or penalty which it may im- 
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pose for such contravention, direct that 
any currency, security, gold or silver, or 
goods or any other money or property, 
m respect of which the contravention has- 
taken place, shall be confiscated to the 
Central Government and further direct 
that the foreign exchange holdings, if any, 
of the person committing the contraven- 
tion or any part thereof shall be brought 
back into India or shall be retained out- 
side India m accordance with the direc- 
tions made in this behalf. 

Explanation — For the purposes of the 
sub-section, property in respect of which 
contravention has taken place shall in- 
clude deposits in a bank, where the said 
property is converted into such deposits 

(2) Notwithstanding anything contained 
m Section 32 of the Code of Criminal Pro- 
cedure, IS98 (Act 5 of IS9S), it shall be 
lawful for any magistrate of the fiist class, 
specially empowered in this behalf by the 
State Government, and for any presidency 
magistrate to pass a sentence of fine ex- 
ceeding two thousand rupees on any 
person convicted of an offence punishable 
under this section. 

(8) No Court shall take cognizance — 

(a) of any offence punishable under 
sub-section (1) except upon complaint in 
writing made by die Director of Enforce- 
ment, or 

(aa) of any offence punishable under 
sub-section (2) of Section 191, — 

(i) where the offence is alleged to have- 
been committed by an officer of Enforce- 
ment not lower m rank than an Assistant 
Director of Enforcement, except with the 
previous sanction of the Central Govern- 
ment, 

(n) where the offence is alleged to 
have been committed by an officer of 
Enforcement lower in rank than an As- 
sistant Director of Enforcement, except 
with the previous sanction of the Direc- 
tor of Enforcement, or. 

(b) of any offence punishable under 
sub-section (1A) of this section or Sec- 
tion 23-F, except upon complaint in writ- 
ing made by the Director of Enforce- 
ment or any officer authorised in this 
behalf bv the Central Government or the 
Reserve Bank by a general or special 
order. 

Provided that where any such offence is 
the contravention of any of the provisions 
of tins Act or any rule, direction or order 
made thereunder which prohibits the 
doing of an act without permission, no 
such complaint shall be made unless the 
person accused of the offence has been 
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-tpv en an opportunity of shov ing that he 
had such permission 
(4) Nothing in the first proviso to See 
tion 3SS of the Code of Criminal Froce 
dun., 1S9S t \ct 5 of 1S9 Si shall aoply 
to en} offence punishable under this sec 
lion 


23D Pov er to adjudicate — (1) For 
the purpose of adjud^uio under clause (a) 
of sub section (.1) of Section 23 whether 
anv person his committed a contravention, 
the Director of Enforcement shill hold 
an inquiry in the prescribed manner after 
tbit person a reasonable oppor 
{unity of hcui;, heard and if on such 
inquire he is satisfi d that tlie person has 
committed the contravention he may im- 
pose such pcniltv as he thunks fit in ac 
cord mcc with the provisions of the said 
Si cti > i 23 

Irovultd tint if, at -my stage of the in 
rmirv th' Director of Enforcement is of 
opini m that bavin., regard to the circum 
stances of the case the penalty which ho 
i empowered to impose would not be 
id qu itc lie shall instead of imposing 
«ai\ pc nltv himself make a complaint in 
wntm n to the Court” 

\ pi im rending of Section 23 (1) of the 
Act shows that under this sub section 
provision is made for action hemg taken 
against anv person who contravenes the 
provisiois of Sections 4 5 9 10 12 (2) 
IS 1SV or 1SB or of any rule, direction 
or order jn-’dc thereunder an 1 clauses fa) 
and ( 1)1 indie »lc the two different pro 
ccc clings that can be taken for such con- 
tr vcntion Under clause (a) the person 
i> liable to i pcnaltv only and that penal 
tv c nnot < xcced three times the value 
of the foreign exchange in respect of 
v Inch the contravention has taken place 
or Its 5 000 whichever is more Tins 
p nnltv r*n be imposed bv an adjudica- 
tion nwJc by the Director of Enforce 
tnent in tl * manner prov ided in Sec 2 3D 
of the \ct The alternative punishment 
that i> provided m clause (b) is to be im 
loosed upoi convaction bv a Court when 
the Co rt can sentence the person to im 
pmonment for a term which may extend 
to tv o ve^rs or with fine or with both 
Clo-trli lie puni.bment provided under 
Section 23 (1> (b) is severer and heavier 
loan tl n pc mltv to whi h tne person is 
tu de liable if proceedings arc taken 
tmlcr S**c 23 (P fa) instead of prosecti 
ting him n a Court ir’der Section 23 (I) 
The arriment of Mr Sen it tint this 
section lavs down no principles at all for 
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determining when the person concerned 
should be proceeded against under Sec- 
tion 23 (1) (a) and when under Section 23 
(I; (b), and it would appear that it is left 
to the arbitrary discretion of the Diree 
tor of Enforcement to decide which pro- 
ceedings should be taken The liability 
of a person for more or less severe 
punishment for the same act at the sole 
discretion and arbitrary choice of the 
Director of Enforcement it is urged, de 
mes equality before law guaranteed under 
Article 11 of the Constitution 

5 The submission made would have 
carried great force with us but for our 
view that the effect of Section 23D of 
the Act is that the choice in respect of 
the proceeding to be taken under Sec 
tion 23 (1) (a) or Section 23 (1) (b) has 
not been left Id the ungiudcd and arbi 
trary discretion of the Director of En- 
forcement but is governed by principles 
indicated by that section In this connec- 
tion it is pertinent to note that Sec- 
tion 23 (1) of the Act as originally enact 
od m 1917 did not provide for alteroa 
five punishment for the same conlmcn 
tion and contained only one single prow 
sion under which any person contrnen 
mg anv of the provisions of the Act or of 
any rule direction or order made there- 
under was punishable with imprisonment 
for a term which could extend to two 
years or with fine or with both, u/th the 
additional clause that any Court trying any 
such contravention might, jf it thought 
fit and in addition to anv sentence winch 
it mi^ht impose for such contravention 
direct that anv currency security gold 
or silver or goods or other property in 
respect of winch the contravention ha* 
taken plicc shall he confiscated j>o 
question of the apphcabihtv of Article 11 
of the Constitution could therefore arise 
while the provision stood as originally 
enacted 

6 Parliament by Foreign Exchange 
Regulation (Amendment) Act \A\fV of 
1937, amended Section 23 (1) and at the 
same time also introduced Section 23-D 
in the Act It was by this amendment 
that tv o alternative proceedings for the 
same contravention ere provided jo 
Section 23 (1) In thus introducing two 
ihilcrent proceedings Parliament put in 
the forefront proceedings for penalty to 
be taken by the Director of Enforcement 
by taking up adjudication v Inje the 
punishment to be a v arded bv the Court 
upon conviction was mentioned as the 
second tvpc of proceeding that could be 
resorted to Section 23D (1) is also divi 
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sible into two parts. The first part lays 
down what the Director of Enforcement 
has to do in order to adjudge penalty 
under Section 23 (1) (a), and the second 
part, contained in the proviso, gives the 
power to the Director of Enforcement to 
file a complaint instead of imposmg a 
penalty himself. In our opinion, these 
two Sections 23 (1) and 23D (1) must be 
read together, so that the procedure laid 
down in Sec. 23D (1) is to be followed 
in all cases m which proceedings are in- 
tended to be taken under Sec. 23 (1). 
The effect of this interpretation is that, 
whenever there is any contravention of 
any section or rule mentioned in Sec- 
tion 23 (1), the Director of Enforcement 
must first proceed under the principal 
clause of Section 23D (1) and initiate pro- 
ceedings for adjudication of penalty. He 
cannot at that stage, at his discretion, 
choose to file a complaint in a Court for 
prosecution of the person concerned for 
the offence under Section 23 (1) (b). The 
Director of Enforcement can only file a 
complaint by acting in accordance with 
the proviso to Section 23D (1), which 
clearly lays down that the complaint 
is only to be filed in those cases where, 
at any stage of the inquiry, the Director 
of Enforcement comes to the opinion 
that, having regard to the circumstances 
of the case, the penalty which he is em- 
powered to impose would not be ade- 
quate Until this requirement is satis- 
fied, he cannot make a complaint to the 
Court for prosecution of the person con- 
cerned under Section 23 (1) (b). The 
choice of the proceeding to be taken 
against the person, who is liable for ac- 
tion for contravention under Section 23 
(Ik is, thus, not left entirely to the dis- 
cretion of the Director of Enforcement, 
but the criterion for making the choice 
is laid down in the proviso to Section 23D 
(1) It cannot possibly be contended, and 
no attempt was made by Mr. Sen to con- 
tend, that, if we accept this interpreta- 
tion that the right of the Director of En- 
forcement to make a complaint to the 
Court for the offence under Section 23 (1) 
to) can be exercised only in those cases 
where, in accordance with the proviso, he 
comes to the opinion that the penalty 
which he is empowered to impose would 
not be adequate, the validity of Sec- 
tion 23 (1) (b) of the Act can still be chal- 
lenged. 

. '• hi this connection, it was urged be- 
ore us that the language of the principal 
clause of Section 23D (1) taken together 
with the language of the proviso does not 
1970 Cri.L.J. 38. 
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justify an interpretation that a complaint 
for an offence undei Section 23 (1) (b) 
cannot be made by the Director of En- 
forcement except in accordance with the 
proviso, particularly because the principal 
clause of Section 23D (1) merely lays 
down the procedure that has to be adopt- 
ed by the Director of Enforcement when 
proceeding under Section 23 (1) (a), and 
contains no words indicating that such a 
proceedmg must invariably be resorted 
to by him whenever he gets information 
of a contravention mentioned m Sec- 
tion 23 (1) The language does not con- 
tain any words creating a bar to his pro- 
ceeding to file a complaint straightway 
instead of taking proceedings for adjudi- 
cation under Section 23D (1) It is true 
that neither in Section 23 (1) itself nor 
in Section 23D (1) has the Legislature 
used specific words excluding the filing of 
a complaint before proceedings for adju- 
dication are taken under Section 23D (1). 
If any such words had been used, no such 
controversy could have been raised as has 
been put forward before us in these ap- 
peals. We have, however, to gather the 
intention of the Legislature from the 
enactment as a whole. In this connec- 
tion, significance attaches to the fact that 
Section 23D (1) was introduced simulta- 
neously with the provision made for alter- 
native proceedings under Section 23 (1) 
in its clauses (a) and (b). It appears to be 
obvious that the Legislature adopted this 
course so as to ensure that all proceed- 
ings under Section 23 (1) are taken m the 
manner laid down in Section 23D (1) 
Parliament must be credited with the 
knowledge that, if provision is made for 
two alternative punishments for the same 
act one differing from the other without 
any limitations, such a provision would 
be void under Article 14 of the Consti- 
tution, and that is the reason why Par- 
liament simultaneously introduced the 
procedure to be adopted under Sec- 
tion 23D (1) in the course of which the 
Director of Enforcement is to decide 
whether a complaint is to be made in 
Court and under what circumstances lie 
can do so. We have also to keep in view 
the general principle of interpretation 
that, if a particular interpretation will 
enure to the validity of a law, that in- 
terpretation must be preferred In these 
circumstances, we have no hesitation in 
holding that, whenever there is a contra- 
vention by any person which is made 
punishable under either clause (a) or 
clause (b) of Section 23 (1), the Director 
of Enforcement must first initiate proceed- 
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mgs under the principal clause of Sec- 
tion 23D (1) and he is empowered to file 
a complaint in Court only when he finds 
that he is required to do so in accord 
ance with the proviso It is by resorting 
to the proviso only that he can place that 
person m greater jeopardy of being liable 
to a more severe punishment under See 
lion 23 (1) (b) of the Act 
8 The view vve have taken is m line 
with the decision of this Court in Slianti 
Prasad Jam \ The Director of Enforce 
ment (1963) 2 SCR 297= (AIR 1962 SC 
1764) where this Court considered the 
validity of Section 23 (1) (a) and 
Section 23D which were challenged on 
the ground of two alternative procedures 
being applicable for awarding punish 
ment for the same act The Court notic 
cd the position in the following words — 
“It will be seen that when there is a 
contravention of Section 4 (1) action with 
respect to it is to be taken m the first 
instance by the Director of Enforcement 
He may cither adjudge the matter him 
self m accordance with Section 23 (1) (a) 
or he may send it on to a Court if he 
considers that a more severe penalty than 
he can impose is called for Now the 
contention of the appellant is that when 
the case is transferred to a Court it will 
be tned in accordance with the procedure 
prescribed by the Criminal Procedure 
Code hut that when the Director himself 
tries it he will follow the procedure 
prescribed therefor under the Rules fram 
cd under the Act and that when the law 
provides for the same offence being tned 
under two procedures which arc substan 
tlally different and it is left to the dis 
cretion of an executive officer whether 
the tnal should take place under the one 
or the other of them there is clear disen 
mmation and Article 14 is contravened 
Therefore Section 23 (1) (a) must it is 
argued be struck down as unconstitu 
tional and the imposition of fine on the 
appellant under that section set aside as 
Illegal ” 


The Court then distinguished the provi 
sions of the Act with the law considered 
tn the case of State of West Bengal v 
Anwar All {19521 3 SCR 284= (AIR 1932 
SC 73) and held — 


Section 23D confers authority on thi 
very officer who has power to try ant 
dispose of a case to send it on for tna 
to a Court and tint too onlv when lit 
considers that a more severe pumshmen 1 
than what he Is authorised to impost 
liKHJJd be awarded.” v 


On this view about the effect of Sec 
tion 23D, the Court gave the decision that 
tlie power conferred on the Director of 
Enforcement tinder Section 23D to trans 
fer cases to a Court is not ungiiided and 
arbitrary, and does not olfend Article 11 
of the Constitution and Section 23 (1) 
(a) cannot be assailed as unconstitutional 
In that case the argument was that Sec 
tion 23 (1) (a) should be struck down 
because the procedure prescribed by it 
permitted proceedings to dc taken by the 
Director of Enforcement himself which 
procedure did not confer the same rights 
on the defence as the procedure presenb 
cd for trial if the Director of Enforce 
ment filed a complaint for the offence 
under Section 23 (1) (b) In the case 
before us it is Section 23 (1) (b) which 
is challenged and on a slightly different 
ground th it it provides for a higher 
punishment than that provided by Sec 
tion 23 (1 (a) The answer to both the 
questions is found in the view tiken by 
us m the present case as well as by this 
Court in the case of Shanti Prasad Jain 
(1963) 2 SCR 297= (AIR 1962 SC 17611 
(supra) that the Director of Enforcement 
though he has power to try the case under 
Section 23 (1) (a) can only send the case 
to the Court if he considers that a more 
severe punishment than what he is an 
thoriscd to impose should be awarded 
The Court in that cise also thus accept 
cd the principle that Section 23D limits 
entirely the procedure the Director ol 
Enforcement has to observe when drcid 
ing whether the punishment should b( 
under Section 23 (1) (a) or under Sec 
tion 23 (1) (b) 

9 However we consider that in tlni 
case there is considerable force in the 
second point urged by Mr Sen on bebaV 
of the appellants that the respondent ir 
filing the complaint on 17th March 1968 
diel not act in accordance vvitl the rc 
qmrements of the proviso to Section 23E 
(1) We have held above that tbc provise 
to Section 23D (1) lavs down the only 
manner in winch the Director of Enforce 
ment can make a complaint anil this pro 
vision has been laid down as a safeguard 
to ensure that a person, who is hem? 
prrKfeded against for a contravention 
tincicr Section 23 (1) is not put in dancer 
of higher and severer punishment at the 
choice md sweet will of the Director of 
Enforcement When such a safeguard is 
provided by legislature it is necessary 
that the authority which takes the step 
of instituting against that person proceed 
rn^s in which severer punishment can be 
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awarded, complies strictly with all the 
‘conditions laid down by law to be satis- 
jfied by him before instituting that pro- 
ceeding. In the present case, therefore, 
we have to see whether the requirements 
of the proviso to Section 23D (1) were 
satisfied at the stage when the respondent 
filed the impugned complaint on 17th 
March, 196S 

j 10. The proviso to Section 23D (1) lays 
down that the complaint may be made at 
any stage of the enquiry but only if, hav- 
ing regard to the circumstances of the 
case, the Director of Enforcement finds 
that the penalty which he is empowered 
to impose would not be adequate. It W'as 
urged by Mr. Sen that, in this case, the 
complaint was not filed as a result of tile 
enquiry under the principal clause of 
Section 23D (1) at all and, in any case, 
there was no material before the respon- 
dent on which he could have formed the 
opinion that the penalty' which he was 
empowered to impose would not be ade- 
quate in respect of the sum of Sw. Krs 
88,913 09 which, it was alleged, had been 
acquired by the two accused during the 
period 1963 to 1965 and kept in deposit 
against law Arguments at some length 
were advanced before us on the question 
as to what should be the stage of the 
enquiry at which the Director of Enforce- 
ment should form his opinion and will be 
entitled to file the complaint m Court. It 
appears to us that it is not necessary m 
this case to go into that question. It is 
true that the enquiry in tins case under 
Section 23D (1) had been instituted by 
the issue of the show' cause notice dated 
25th August, 1967, that being the notice 
mentioned in Rule 3 (1) of the Adjudica- 
tion Proceedings and Appeal Rules, 1957. 
On the record, however, it does not ap- 
pear that, even after the issue of that 
notice, any such material came before 
me respondent which could be relevant 
for forming an opinion that the penalty 
which he was empowered to impose for 
the contravention in respect of the sum 
°t Sw Krs. 88,913 09 would not be ade- 
quate. The respondent, in the case of ac- 
cused No. 2, appears to have formed a 
Pnma facie opinion that a complaint 
should be made against him in Court 
n'hen he_ issued the notice on 4th Novem- 
oer, 1967 under the proviso to Section 23 
(3) of the Act, and a similar opinion in 
respect of accused No. 1 when he issued 
ne notice on 20th January'. 1968 under 
oe same proviso. There is, however, no 
mroimntion on the record to indicate 
la b by the time these notices were issu- 


ed, any material had appeared before 
the respondent m the course of the en- 
quiry initiated by him through the notice 
dated 25th August, 1967, which could 
lead to the opinion being formed by the 
respondent that he will not be in a posi- 
tion to impose adequate penalty by con- 
tinuing the adjudication proceedings. Even 
subsequently, when one of the accused 
replied to the notice, there does not ap- 
pear to have been brought before the res- 
pondent any such relevant material. 

11. Mr. S. T. Desai on behalf of the 
respondent drew our attention to para. 
3 (E) of the petition presented by accused 
No 1 for certificate under Article 132 (1) 
and Article 134 (1) (c) of the Constitu- 
tion in tins case W'hich contains the follow- 
ing pleading : — 

‘In this case, having issued show cause 
notice dated 25th August, 1967 in res- 
pect of the subj'ect matter of the pending 
prosecution and having taken various acts, 
taking statements, taking recorded state- 
ments, investigations, the respondent did 
not hold an enquiry for the purpose of 
his forming an opinion that the accused 
is guilty of violations and that the penalty 
is not adequate and as such, the prosecu- 
tion filed in C C. 8756 of 68 is liable to 
be quashed on this ground.” 

Relying on this pleading, Mr. Desai 
urged that it amounts to an admission by 
accused No 1 that, during enquiry, va- 
rious statements were taken and record- 
ed and investigations made, so that we 
should not hold that there was no mate- 
rial on the basis of which the respondent 
could have formed the opinion that ic 
was a fit case for making a complaint. 
The pleading does not show that any 
statements w'ere taken or recorded 
during the course of the enquiry held 
under S. 23D (1) of the Act in the manner 
laid down by the Adjudication Proceed- 
ings and Appeal Rules 1957. Under these 
Rules, after a notice is issued, the Direc- 
tor of Enforcement is required to consi- 
der the cause shown by such person in 
response to the notice and, if he is of the 
opinion that adjudication proceedings 
should be held, he has to fix a date for 
the appearance of that person either per- 
sonally or through Ins lawyer or other 
authorised representative Subsequently, 
he has to explain to the person 
proceeded against or his lawyer or 
authorised representative the offence 
alleged to have been committed by 
such person indicating the provisions 
of the Act or of the Rules, directions or 
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orders imdc thereunder in respect of 
which contra cntion is alleged to have 
taken place and then lie has to give an 
opportunity to such person to produce 
such documents or evidence as he may 
consider relevant to the inquiry It is on 
the conclusion of such an inquiry that 
the Director can impose a penalty under 
Stction 23 (1; (a) In the present ease 
there is no material at all to show that 
any proceedings were taken in the man 
ner indicated l)> the Rules referred to 
above There docs not appear to have 
been any cause shown by either of the 
two accused or consideration of such 
cause by the respondent to decide vvhe 
ther adjudication proceedings should be 
held. It is true that there is some mate 
ml to indicate that after the issue of 
notice dated 25th August 1967 some m 
v estimations were carried on by the res 
pondent but those investigations would 
not be part of the inquiry which had to 
be held in accordance with Adjudication 
Proceedings and Appeal Rules 1957 It 
appears that, at one stage before the 
complaint was filed a writ petition was 
moved under Article 226 of the Consti 
tution in the High Court of Madras pray 
ing for the quashing of the notice dated 
25th August 1967 The order made by 
the High Court on one of the interim ap- 
plications in connection v ith that notice 
shows that while that writ petition was 
pending some mv estimations were permit 
ted bv the Court but further penal pro 
ccedtngs in pursuance of that notice were 
restrained Tins clearly indicates that 
whatever statements vs ere recorded by 
the respondent as mentioned ui the pcti 
tion of accused No 1 referred to above 
must have been in the course of investi 
yatmo anil wit in. the. cniuxa at the. uwjjurvf 
under Section 23D (1) of the Act The 
record before us therefore, does not show 
that any material at all was available to 
the respondent in the course of the en- 
quire under Section 23D (1) on the basis 
of which he could have formed an opinion 
that it was a fit ease for making a com 
plaint on the ground that he would not 
be able to impose adequate penaltv The 
complaint has therefore tn be held to 
have betn filed without satisfying the 
requirements and conditions of the provi- 
so to Section 23D (11 of the Act and is 
in violation of the safeguard provided by 
the Legislature for such contingencies 
The complaint insofar as it related to the 
enrtravs tvtion by the accused of pmvi 
sio is of Sections 1 (I> 3 (I) (el and 9 of 
the Act punis! cable under Section 23 (I) 
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(b) is concerned, is invalid and proceed 
mgs being taken in pursuance of it must 
be (juashtd 

12 There remains for consideration 
the question whether proceedings could 
be validly continued on the complaint in 
respect of the charge under Rule 132 A 
(4) of the D I Rs agunst the two ac- 
cused The two relevant clauses of Rule 
132 A are as follows 

132A (2) No person other than an ati 
thorised dealer shall buy or otherwise at 
quire or borrow from or sell or otherwise 
transfer or lend to or exchange with any 
person not being an authorised dealer, 
any foreign exchange 

• e • • 

(4) If any person contravenes any of 
the provisions of this rule he shall he 
punishable with imprisonment for a term 
which may extend to two years, or with 
fine or with both and any Court trying 
such contravention may direct that the 
foreign exchange m respect of which the 
Court is satisfied that this rule has been 
contravened shall be forfeited to the Cen 
tral Government” 

The charge m the complaint against the 
two accused was that tliev had acquired 
foreign exchange to the extent of Sw 
Kr$ 88 913 09 in violation of the prohibi 
tion contained in Rule I32A (2) during 
the period when this Rule was m force 
so that they became liable to punishment 
under Rule I32A ( i ) Rule 132 A as a 
whole ceased to be m existence as a re- 
sult of the notification issued by the 
Ministry of Home Affiairs on 30th March 
1963 by which the Defence of India 
(Amendment) Rules 1963 were promul 
gated Clause 2 of these Amendment 
Rules reads as under — 

"In the Defence of India Rules 1902 
Rule I32A (relating to prohibition of 
dealings in foreign exchange) shall bo 
omitted except as respects things done or 
omitted to be done under that rule” 

The argument of Mr Sen was that even 
if there was a contravention of Rule I32A 
(2) by the accused when that Rule was fn 
force the act of contravention cannot be 
held to be a "thing done or omitted to 
lie done under that rule” so that after 
that rule has been omitted no prosecution 
m rcsjvect of that contravention can be 
instituted He conceded the possibility 
that if a prosecution had already been 
started while Rule I32A was jn force 
that prosecution might hive been com 
potently continued Once the Rule was 
omitted altogether no new proceeding bv 
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way of prosecution could be initiated 
even though it might be m respect of an 
offence committed earlier during the pe- 
riod that the rule was in force. We are 
inclined to agree with the submission of 
Mr Sen that the language contained m 
clause 2 of the Defence of India (Amend- 
ment) Rules, 1965 can only afford protec- 
tion to action already taken while the rule 
was in force, but cannot justify initiation 
of a new proceeding which will not be a 
thing done or omitted to be done under 
the rule but a new act of initiating a pro- 
ceeding after the rule had ceased to exist 
On this interpretation, the complaint made 
for the offence under Rule 132A (41 of 
the D. I. Rs., after 1st April, 1965 when 
the rule was omitted, has to be held in- 
valid. 

13. This view of ours is in line with 
the general principle enunciated by this 
Court in the case of S. Krislinan v. State 
of Madras, 1951 SCR 621=(AIR 1951 SC 
301) relating to temporary enactments, 
m the following words- — 

“The general rule in regard to a tem- 
porary statute is that, in the absence of 
special provision to the contrary, proceed- 
ings which are being taken against a per- 
son under it will ipso facto terminate as 
soon as the statute expires.” 

Mention may also be made to a decision 
of a learned Single Judge of the Allaha- 
bad High Court in Seth Jugmendar Das 
v. State, AIR 1951 All 703 where a simi- 
lar view was taken when considering the 
effect of the repeal of the Defence of 
India Act, 1939, and the Ordinance No 
Nil of 1946 which had amended Sec- 
tion 1 (4) of that Act 

14. On the other hand, Mr. Desai on 
behalf of the respondent relied on a deci- 
sion of the Privy Council in Wicks v. 
Director of Public Prosecutions, 1947 AC 
362 In that case, the appellant, whose 
case came up before the Privy Council, 
was convicted for contravention of Regu- 
lation 2A of the Defence (General) Regu- 
lations framed under the Emergency 
Powers (Defence) Act, 1939 as applied to 
British subjects abroad by section 3 (1) 
(b) of the said Act. It was held that, at 
the date when the acts, which were the 
subject-matter of the charge, were com- 
mitted, the regulation in question was in 
force, so that, if the appellant had been 
prosecuted immediately afterwards, the 
validity of Ins conviction could not be 
°pen to any challenge at all. But the Act 
of 1929 was a temporary Act, and after 


various extensions it expired on February 
24, 1946 The trial of the accused took 
place only in May 1946, and he was con- 
victed and sentenced to four years’ penal 
servitude on May 28 In these circumstan- 
ces, the question raised m the appeal was- 
‘Is a man entitled to be acquitted when 
he is proied to have broken a Defence 
Regulation at a time when that regula- 
tion was m operation, because his trial 
and conviction take place after the re- 
gulation has expired?” The Privy Council 
took notice of sub-section (3) of Section 
11 of the Emergency Powers (Defence) 
Act, 1939 winch laid down that “the ex- 
piry of this Act shall not affect the opera- 
tion thereof as respects things previously 
done or omitted to be done”. It was 
argued before the Privy Council that the 
phrase “things previously done” does not 
cover offences previously committed 
This argument was rejected by Viscount 
Simon on behalf of the Privy Council and 
it was held that the appellant m that case 
could be convicted in respect of the 
offence which he had committed when the 
regulation was m force. That case, how- 
ever, is distinguishable from the case be- 
fore us inasmuch as, in that case, the 
saving provision laid down that the ope- 
ration of that Act itself was not to be 
affected by the expiry as respects things 
previously done or omitted to be done 
The Act could, therefore, be held to be 
in operation in respect of acts already 
committed, so that the conviction could 
be validly made even after the expiry of 
the Act in respect of an offence commit- 
ted before the expity In the case before 
us the operation of Rule 132A of the 
D. I, Rs has not been continued after 
its omission. The language used in the 
notification only affords protection to 
things already done under the rule, so 
that it cannot permit further application 
of that rule by instituting a new prosecu- 
tion in respect of something already 
done The offence alleged against the ac- 
cused in the present case is in respect 
of acts done by them which cannot be 
held to be acts under that rule The 
difference in the language thus makes it 
clear that the principle enunciated by the 
Pnvv Council in the case cited above can- 
not apply to the notification with which 
we are concerned 

15. Reference was next to a decision 
of the Madhya Pradesh High Court m 
State of Madhva Pradesh v. Iliralal Sut- 
wala. AIR 1959 Madh Pra 93. but, there 
again, the accused was sought to be pro- 
secuted for an offence punishable under 
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an Act on the repeal of which Section 6 
of the General Clauses Act had been 
made applicable In the case before us, 
Section 6 of the General Clauses Act can 
not obviously apply on the omission of 
Rule 132A of the D I Rs for the two 
obvious reasons that Section 6 only ap 
plies to repeals and not to omissions and 
applies when the repeal is of a Central 
Act or Regulation and not of a Rule If 
Section 6 of the General Clauses Act had 
been applied no doubt this complaint 
against the two accused for the oHence 
punishable under R 132A of the D I Rs 
could have been instituted even after the 
repeal of that rule 

10 The last case relied upon is J K 
Gas Plant Manufacturing Co (Rampur) 
Ltd v King Emperor 19-17 FCR 141= 
(AIR 1947 FC 38) In that case the 
Federal Court had to deal with the effect 
of sub section (4) of Section 1 of the 
Defence of India Act 1939 and the Ordi 
nance No XII of 1916 which were also 
considered by the Allahabad High Court 
m the case of Seth Jugmender Das (supra) 
After quoting the amended sub section (4) 
of Section 1 of the Defence of India Act 
the Court held — 

“The express insertion of these saving 
clauses was no doubt due to a belated 
realisation that the provisions of Section 6 
of the Ceneral Clauses Act (\ of 1897) 
apply only to repealed statutes and not 
to expiring statutes and that the general 
rule in regard to the expiration of the 
temporary statute is that “unless it con 
tarns some special provision to the cont 
rar>, after a temporary Act has expired 
no proceedings can be taken upon it and 
it ceases to ha\ e any further effect There 
fore offences committed against tempo- 
rary Acts must be prosecuted and punish 
ed before the Act expires and as soon as 
the Act expires any proceedings which arc 
being taken against a person will ipso 
facto terminate’’ 

The Court cited with approval the dcci 
sion in the case of 1917 AC 362 (supra) 
and held that in view of Section 1 (1) of 
the Defence of India Act 1939 as amend 
ed by Ordinance No \1I of 1916 the 
prosecution for a conviction for an offence 
committed when the D« fence of Indu 
Act was in force was valid even after the 
Defence of India Act lud ceased to be in 
force That case is however distinguish 
able from the case before us in tv o res 
peels In tint case the prosecution had 
been started before the Defence of India 
\ct ceased to be in force and second I v 
the language introduced m the amended 
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sub sec (4) of Section 1 of the Act had 
the effect of making apphcible the pnn 
ciples laid down in Section 6 of the Gene 
rol Clauses Act so that a legil proceed 
ing could be instituted even after the re 
peal of the Act in respect of an offence 
committed during the time when the Act 
was in force As we have indicated ear 
lier the notification of the Mmistrv of 
Home Affairs omitting Rule 132 A of the 
D I Rs did not make any such provi 
sion similar to that contained in Section 6 
of the General Clauses Act Consequent 
Iy, it is clear that after the omission of 
Rule 132A of the D I Rs, no prosecu 
tion could be instituted even in respect of 
an act which was an offence when that 
Rule was in force 

17 In this connection Mr Desai 
pointed out to us that simultaneously with 
the omission of R 132 A of the D I Rs 
Section 4 (1) of the Act was amended so 
as to bring the prohibition contained in 
Rule 132A (2) under Section 1 (I) of the 
Act lie urged that from this simulta 
neous action t iken it should be presumed 
that there was no intention of the I egiv 
1 lturc that acts which were offences 
punishable under R 1 32 A of the DIR* 
should go unpunished after the omission 
of that rule It however, appears that 
when Section 4 (1) of the Act was amend 
cd the Legislature did not make any pro 
vision that an offence previously commit 
ted under Rule 132A of the D I Rs, 
would continue to remain punishable as 
an offence of contravention of Section 4 
(1) of the Act nor was anv provision 
made permitting operation of Rule 132\ 
itself so as to permit institution of prose- 
cutions in respect of such offences The 
consequence is that the present complaint 
is incompetent even in respect of tlcc 
offence under Rule 132A (a) This is the 
reason why we hold that this was an ap 
propmte case where the IJi„h Court 
should have allowed the applications 
under Section 501 A of the Code of Cri 
minal Procedure and should Jn\j» qmsh 
cd the proceedings on this complied 

18 Consequently as already directed 
by our short Ordi r dated 2nd \h\ I%9 
the appeds are allowed the order of the 
IIiJi Court rejecting the apportions 
under Section 561 \ of the Code of Cri 
minal Procedure is set aside, and the pro 
tee dings for the prosecution of the appel 
lints are quashed 

tpfsah ofiei 
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S. M. SIKRI, G. K. MITTER AND 
P JAGANMOHAN REDDY, JJ. 

K Ranganatlia Reddiar, Appellant v. 
The State of Kerala, Respondent. 

Criminal Appeal No. 141 of 1967, D/- 
14-8-1969. 

Prevention of Food Adulteration Act 
(1954), Sections 14, 19 (2) — Prevention 
of Food Adulteration Rules (1955), R. 12A 
proviso — Object underlying Act achiev- 
ed by giving reasonable interpretation — 
Court must do so — Warranty as requir- 
ed by proviso to Rule 12A — Use of 
popular language therein — Object of Act 
is not defeated — ILR (1967) 2 Ker 676, 
Reversed — (Civil P. C. (1908), Pre. — 
Interpretation of Statutes). 

When the proviso to R 12A of Preven- 
tion of Food Adulteration Rules expressly 
says that no warranty in form VIA shall 
be necessary in certain eventualities it 
would be rewriting the rule to infer that 
ne\ ertheless the same things must exist 
m die label or the cash memo If the 
words in the warranty can reasonably be 
interpreted to have the same effect as 
certifying the nature, substance and qua- 
lity of an article of food, the warranty 
will fall within the proviso. The Act is 
of wide application and millions of small 
traders have to comply with the provi- 
sions of the Act and the Rules If the 
object underlying the Act can be achiev- 
ed, without disorganising the trade, by 
giving a reasonable interpretation to 
Rule 12A it is Court’s duty to do so. The 
object of the Act is not defeated even if 
traders use ordinary language of the trade 
or popular language in warranties. AIR 
1966 SC 1569, Distinguished, ILR (1967) 

2 Ker 676, Reversed (Paias 6, 7) 

Cases Referred : Chronological Paras 
(1966) AIR 1966 SC 1569 (V 53)= 

1966-2 SCR 815= 1966 Cri LJ 

1208, Baborally v Corporation of 

Calcutta 9 

Mr A S R Chari, Senior Advocate 
(M/s. A. S Nambiar and K. R Nambiar, 
Adiocates with him), for Appellant; Mr 
; • K Krishna Menon, Senior Advocate 
(Mr M R K Pillai, Advocate, with him), 
lor Respondent 

The following Judgment of the Court 
was delii ered by 

SIKRI, J.: — In this appeal by cerhfi- 
oate the onl y point that arises is whether 
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the cash memo. Ex. Dl, issued by the 
seller to the appellant contains a war- 
ranty within Rule 12A of the rules fram- 
ed under the Prevention of Food Adulte- 
ration Act, 1954 (Act 37 of 1954), herein- 
after referred to as the Act The Magis- 
trate, who tried the complaint, held that 
Ex Dl was a proper warranty and it fell 
within the proviso to Rule 12A. The High 
Court on appeal held to the contrary. 

2. The relevant facts are these. The 
appellant is a Rice & General Merchant 
and holds a wholesaler’s licence. It was 
alleged in the complaint that the appel- 
lant had stored and exposed for sale and 
sold compounded Asafoetida which was 
found to have been adulterated by wheat 
starch and tapioca starch and that non- 
permitted orange coaltar dye was present. 
The report of the Public Analyst to Gov- 
ernment, Trivandrum, was relied on in 
this connection 

3. The appellant appeared as a wit- 
ness and he stated that he purchased 
Asafoetida from L T. Alakesan and Bro- 
thers, received it m enclosed packets in 
bags and sold it in bags He received in- 
voice which reads as follows- 

“L. T. Alhakesan & Bro- 
thers, Asafoetida Merchants, 

Vellamadom 

Sri K Ranganatha Reddiar 

Kottarakara Rate. 600 

Particulars C S T. Rs. 2 

One case of Asafoetida 

Misky bag 30 Rs 180 00 

The quality is up to the 

mark C S.T. Rs. 3 60 


Rs. 183 60 


Rupees one hundred and eighty-three 
and N. P. sixty only. 

One case (Id) (Id) 1/4/64 (S d ) 147542 
18/5/64.” 

He further stated that "it is written on 
the packet as "Extra Superior” in English 
and as “Compounded misky full of quality 
and flavour” in Tamil.” 

4. The relevant statutory provisions 
are- 

The Prevention of Food Adulteration 
Act. 1954. 

“S 14. Manufacturers, distributors and 
dealers to give warranty- — 

No manufacturer, distributor or dealer 
of any article of food shall sell such arti- 
cle to any vendor unless he also gives a 
warranty in writing m the prescribed form 
about die nature and quality of such arti- 
cle to the vendor.” 
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“S 19 (2) A vendor shall not be dtem 
ed to Invc committed an offence pertain 
mg to the sale of any adulterated or mis 
branded article of food if he proved — 

(a) that he purchased the article of 
food — 

(i) in a case where a licence is presenb 
ed for the sale thereof from a duly licens 
cd manufacturer distributor or dealer 
(n) m any other case from any rrunu 
fjcturcr distributor or dealer with a 
written vv irrantv in the prescribed form 
and 

(b) that the article of food while in his 
possession was properly stored and that 
he sold it in the same state as he pur 
chased it ” 

The Prevention of Food Adulteration 
Rules, 1953 

"Rule 12- A Warranty — Every trader 
selling an article of food to a vendor 
shall if the vendor so requires deliver to 
the vendor a warranty in Form VI A 
Provided that no warranty in such form 
shall be necessary if the label on the arti 
cle of food or the cash memo delivered b> 
the trader to the vendor in respect of that 
article contains a warranty certifying that 
the food contained in the package or con 
tamer or mentioned m the cash memo is 
the s ime in nature substance and quality 
as demanded by the vendor 
Explanation — The term trader shall 
mean an importer manufacturer, whole 
sale dealer or an authorised agent of sjch 
importer manufacturer or wholesale 
dealer" 

5 We are not concerned with the 
question whether Rule 12A is contrary 
to the provisions of the Act We take 
it that it is valid and if the appellants 
case falls within the proviso lie is cntitl 
ld» "IW/uMbL 

C It xv as contended before us on be 
half of the respondent that the warranty 
must stitc expressly that the food men 
tioned jn the cash memo was the same 
in nature substance and quality as dc 
fmndftl by the vendor and if these words 
did not £xist in the cash memo the proviso 
would not apply We are unable to ac- 
cede to this' contention It may be that 
if the warranty js not contained in a label 
or cash memo the warranty must be in 
Form VI A which uses these words 

"We herein certify that the food /foods 
mentioned In this invoice js/are warrant 
rd to be the same in n irnrc substance and 
quilitv as tbit demanded b\ the vendor" 
Rut we do not decide tfu$ as it n , to t 
necessary to do so In aurwwv when the 
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proviso expressly says that no warranty in 
such form shall be necessary in certain 
eventualities it would be rewriting the 
rule to hold that nevertheless the same 
things must exist in the label or the cash 
memo It seems to us that if the words 
m the warranty can reasonably be inter 
preted to have the same effect as certify^ 
mg "the nature, substance and quality’ 
of an article of food the warranty will 
fill vvithin the proviso The Act is of 
wide application and millions of small 
traders have to comply with the provi 
sions of the Act and the Rules The 
learned counsel for the State says that ll 
they are not able to comply with the pro 
visions they should stop carrying on their 
trade But if the object underlying the 
Act can be achieved without disorgams 
ing the trade by giving a reasonable inter 
pretation to Rule 12 it is our duty to do 
so 

7 A number of English cases were 
referred to us but vve do no* find jt 
necessary to refer to them as they inter 
pret the Sale of Food & Dnics Act 187a 
and the Jater Food & Drugs Act 1935 
The language of the relevant sections 
dealing with defences js different and 
warranties employing different words have 
been interpreted Rut they do at least 
show this that trade can lx carried on 
and the object of the Act is not defeat 
cd even if traders use ordinary language, 
of the trade or popular language in war 
rantics 

8 Coming now to the language used 
w the cash memo it seems to us that the 
words “quality is up to the mark” mean 
that the quality of the article is up to the 
standard required by the Act and the 
vendee Quality in this context would in 
diilui oafiuK, and. x»» ihrtoonn, b/fartim. *htb 
name of the article is given in the cash 
memo It must be remembered that ft is 
not a document drafted by a solicitor it 
is a document using the language of a 
tradesman Any tradesman when he is 
assured that the quality of the article is 
up to the mark will readily conclude that 
he is being assured tint the article is not 
adulterated The offence if anv Ins been 
committed by the seller and not the jp 
pcllant 

9 There was some argument In fun 
ws as to the difference in the meaning of 
the words “nature substance and qualify" 
It w is pointed out that Srctimi Jf nnlv 
uses two words "nature an! qii ihtv” mil 
not substance But it is not nr ccssarv to 
express our views on this point Refer 
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3 nce was made to the case of Baburally 
r Corporation of Calcutta, 1966-2 SCR 
315= (AIR 1966 SC 1569). This Court 
held that the words on the label and the 
so-called cash memo in that case did not 
contain the requisite warranty. But we 
arc unable to see how that case assists 
either the appellant or the State. 

10. In the result the appeal is allow- 
ed, judgment of the High Court set aside 
ind that of the Magistrate restored. The 
appellant’s bail bond shall be treated as 
cancelled. 

Appeal allowed. 
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S. M. SIKRI AND P TAGANMOHAN 
REDDY, JJ 

Sheo Nath, Appellant v The State of 
Uttar Pradesh, Respondent 

Criminal Appeal No 49 of 1969, D/- 
15-10-1969 

Penal Code (I860), Sections 411, 396 
— Recovery of cloth, stolen in dacoity, 
from accused, a cloth merchant, three days 
after occurrence — Other stolen articles 
not recovered fiom him — His. name not 
mentioned as one of the participants in 
dacoity, either by any eye-witnesses or in 
dying declaration of person killed in 
dacoity — No evidence to show that in 
village in which accused lived, it was 
known that dacoity took place and goods 
stolen — Held, only presumption that 
could be drawn was that accused knew 
that goods were stolen but. he did not 
know that they were stolen in dacoity — - 
He could be convicted only under. S. 411 
and not under Section 396 — Decision of 
All. H. C., Reversed — Evidence Act 
(1872), Section 114, Illustration (a). ILR 
(1954) 4 Raj 476, Approved; AIR 1956 SC 
54, Rel. on; AIR 1956 SC 400, Disting. 

(Paras 5, 6) 

Cases Referred: Chronological Paras 
(1956) AIR 1956 SC 54 (V 43)= 

1956 Cri LJ 150, Sanwat Khan v 
State of Rajasthan 
(1956) AIR 1956 SC 400 (V 43)= 

1956 SCR 191= 1956 Cri LT 790, 
Wasim Khan v. State of II P. 4 

(1954) TLR (1954) 4 Raj 476= 1954 
Raj LW 404, Bhnrgiri v. State 7 
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The following Judgment of the Court 
was delivered by 

SIKRI, J.: — The only question which 
arises m this appeal by special leave is 
whether the appellant, Sheo Nath, should 
be convicted under Section 396, Indian 
Penal Code, or Section 411, Indian Penal 
Code, or Section 412, Indian Penal Code. 
The facts as found by the High Court 
are these A dacoity was committed at 
the shop of Ram Murat m Dhaneja vil- 
lage by 15 to 20 persons on August 19, 
1966, at about 1130 p m One dacoit 
Ram Shankar, was armed with a gun 
while others carried spears, Gandasas and 
lathis. During the course of the dacoity 
Ram Murat was injured. One Pancham 
who lived m a house not far from Ram 
Murat’s shop, and two others came run- 
ning on hearing the noise. Pancham was 
shot down with the gun by dacoit Ram 
Shankar The dacoits then escaped with 
clothes, ornaments, cash, etc , looted from 
Ram Murat’s shop After the dacoits left 
Ram Murat dictated a report about the 
occurrence in which he named Ram Shan- 
kar Singh, Jaintri Prasad Singh, Nanhe 
Singh and Sulai accused as having been 
among the culprits and this report was 
sent to the Jalalpur police station, five 
miles away, where it was received and 
recorded at 6am next morning. 


2. On August 22, 1966, i e , three days 
fter the dacoity, the house of Sheo Nath, 
ppellant, was searched and three lengths 
if cloth were recovered which were subse- 
luently identified bv Ram Murat and a 
ailor named Bismillali as having been 
tolen from Ram Murat’s shop m the 
lacoity. 

3 The High Court, agreeing with the 
earned Sessions Judge, relied on the evi- 
ence of three eye-witnesses regarding 
be manner in which the occurrence took 
,Iace and regarding the participation of 
he four named accused persons Sheo 
lath had not been named by the eye- 
witnesses or in the dying declaration ol 
’ancham and no witness claimed to have 
dentified him taking part in the dacoity 
hit relying on the discovery of three 
engths of cloth and their identification, 
he® High Court convicted Sheo Nath 
mder Section 396, I F me m 0 n 

lourt observed 

“From the material on record we are 
ullv convinced that the Evhs 2 and 3 
vere stolen fiom the shop of Ram Mum: 
:'„ C ,he comae oF the dacoit, comm.tte 
in die night between 19 to August 
1966, andsince they were recovered from 
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the possession of Shco Nath appellant 
onI> 2 or 3 days liter, it is legitimate to 
infer that he was one of the dacoits vide 
illustration (a) to Section 114 of the Evi 
deuce Act Sheo Nath therefore, lias 
been rightly convicted under Section 396 
I P C” 

4 The learned Counsel for the appe! 
lant contends that m the circumstances of 
the ease the High Court should not have 
convicted the appellant under Section 390, 
Inch m Penal Code but only under Sec 
tion 411 Indian Penal Code Section 114 
of the Evidence Act and illustration (a) 
read as follows 

“114 The Court may presume the cxis 
tcncc of any fact which it thinks likely 
to have happened regard being had to 
the common course of natural events 
human conduct and public and private 
business m their relation to facts of the 
particular case 
Illustrations 

The Court may presume — 

(0 that a man who is in possession of 
stolen goods after the theft is either the 
thief or has received the goods knowing 
them to he stolen unless lie can account 
for his possession"* 

This Section was considered bv this Court 
m Sinwat Khan v State of Rajisthan 
AIR 1936 SC 5-1 This Court after con 
sidcnng some High Court eases, obscrv 
ul 

“In our judgment no hard and fast rule 
cm be hid down as to what inference 
should be drawn from a certain circum 
stance Where however the only cvi 
dtnee a^nnst an accused person is the 
recovery of stolen property and although 
lji( circumstances may indicate that the 
theft and the murder must have been com 
mitted at the s imc time it is not safe to 
draw the inference that the person m pos 
session of the stolen property was the 
murderer Suspicion cannot tike the 
place of proof 

In Wasim hlnn v State of Uttar Pri 
desh 19 j 6 SCR 191= (AIR 1916 SC 100) 
this Court held tint “recent and lines 
pi lined po session of the stolen property 
while it would be presumptive evidence 
at. mist i prisone r on the charge of rob- 
in rv would similarly Ik evidence igamst 
I""' °'i )!«* charge of murder ** On the 
nets of tint casr this Court held tint the 
ipptlhnt wis rightlv convicted of the 
offer.ee of murder and rohherv R„t 
ll? 71 °' r nF pro 

Sn- fc’lr other circumstances „di 

catiw, that the apjxj hnt v i% "mltv of 


were that the appellant in that ease had 
travelled with (lie deceased on Ins bullock 
cut alone and the deceased never reach 
ed his home and was found murdered 
The appellant was found m possession of 
the goods of the deceased three days 
after and the appellant made no effort to 
trace the whereabouts of the deceased or 
lodge information of his disappearance 
from the bullock cart 

5 In the present case three presump- 
tions are possible from the recovery of 
the stolen goods from the appellant three 
days after the occurrence of the dieoity 

(1) that the appellant took part m the 
dacoitv 

(2) that he received stolen goods know 
mg that the goods were stolen in the 
commission of a dacoity and 

(3) that the appellant received these 
goods knowing them to have been stolen 
The choice to be made however, must 
depend on the facts proved jn this case 
It is quite clear that all the property 
which was stolen by the dacoits was not 
recovered from the appellant We may 
repeat that clothes ornaments cash etc, 
were stolen The only articles tint were 
found with the appellant were a length of 
mtishn (exh 2) and a length of char 
khana donya (Exh 3) The appellant 
stated to he a cloth merchant and he 
may well have acquired these goods as a 
receiver It has not been shown that in 
the village in which the appellant lived 
it was known that a dacoity had takin 
place and goods lnd been stolen in the 
dacoity 

6 On the facts of this ease it seems 
to us that the only legitimate presump 
tion to be drawn is tint the appellant 
knew tint the goods were stolen but be 
did not know that they were stolen in a 
dacoity The appellant therefore cm 
only be convicfpd under Section 411, 
Indian Penal Code 

7 In this connection we may refer (o 
a decision of the Rijtstfnn High Court 
in Rhurgiri v State If R (19>1) 4 Raj f76 
at pp 4S2 JS3(\\anchoo C J and Dive 
J) Wuichoo C J, after holding that 
(Ik recmt r\ of ornaments from Bhur^in 
hid bttit cst ihhshed observed 

"The next question is whether on tins 
evidence Bhurgiri tin be convicted for 
dicoitv The recovery took place five 
davs afttr the dacoitv It is not impossi 
blc tint durin., that period the property 
might have passed from the dacoits to a 
receiver Under these circumstances we 
arc of opinion that it would not be safe 
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to convict Blmrgiri of dacoity on the evi- 
dence of this recovery alone. It would 
be more proper to convict him as a guilty 
receirer. 

Then the question arises whether he 
should be convicted under Section 411 or 
412, Indian Penal Code. So far as Sec- 
tion 411 is concerned, he is clearly guilty 
under that section. The presumption 
under Section 114 applies, and we can 
safely presume that he is a guilty receiver 
of stolen property particularly w'hen we 
find that the property was kept in the 
Bara, and not at Ins own house He 
must have had reason to believe that it 
v’as stolen when he received the pro- 
perty, and that is why he left it in the 
Bara But we feel that it would not be 
proper to convict him under Section 412 
because that section requires that the 
receiver should know' or have reason to 
believe that the property had been trans- 
ferred by the commission of dacoity. The 
prosecution, in our opinion, has to show 
something more than the mere possession 
of stolen goods for a conviction under 
Section 412. If the prosecution is only 
able to show' mere possession, the proper 
section to use is 411.” 


custody unless satisfactorily explained, is 
a circumstance strongly mitigating against 
voluntariness of confession — Prolonged 
detention held satisfactorily explained and 
the confession held was voluntary. AIR 
1956 SC 56 & AIR 1959 SC 1, Rel. on. 

(Para 6) 

(C) Evidence Act (1872), S. 25 — Cri- 

minal P. C. (1898), S. 164 — Impropriety 
of recording confession in jail pointed out 
— The Courts can however hold that the 
confession is voluntary if, after properly 
appreciating the importance and signi- 
ficance of the circumstances, they find 
that there are other facts and circum- 
stances which completely assure its volun- 
tariness. (Para 7) 

(D) Evidence Act (1872), S. 30 — Con- 

fession of co-accused, can only be used to 
strengthen evidence against accused — It 
does not supplement evidence against ac- 
cused, which is otherwise insufficient — • 
Other evidence should not only he worthy 
of reliance hut must also he, by itself and 
unaided by confession sufficient for find- 
ing of guilt of accused. AIR 1964 SC 1184 
& AIR 1952 SC 159 & AIR 1931 Mad 177, 
Rel. on. (Para 10) 

(E) Evidence Act (1872), S. 27 — State- 
ment leading to discovery — Scope of in- 
formation cannot be extended by reading 
possible implications in it. 


S. In the result the appeal is allow'ed 
and the appellant convicted under Sec- 
tion 411, Indian Penal Code, instead of 
Section 396, Indian Penal Code, and sen- 
tenced to undergo rigorous imprisonment 
for three years. 

Appeal allow'ed 


1970 CRI- L J 603 (¥ol 76, C N 143) 
(ALLAHABAD HIGH COURT) 
GANGESHWAR PRASAD, J 

Shri Irfan All, Applicant v. State, Op- 
posite Party. 

Criminal Revn No 1166 of 1964 con- 
nected with Cri. Revn No 1181 of 1964. 
W- 29-10-1968 against iudgment of Civil 
and S J , Bareilly — Biinor, D /- 16-7- 
1964 

(A) E\idence Act (1872), Ss. 3, 24 — 

Confessional statement of accused, believ- 
ed and forming main evidence against ac- 
cused — Rest of evidence not sufficient in 
itself to convict accused, treated as cor- 
roborating confession — This is the correct 
estimate of probative force of other evi- 
dence. (Para 5) 

(B) Evidence Act (1872), S. 26 — Ac- 
cused in police custody for 10 days, before 
being sent to jail custody — Confession 
m 3 a *l — Pr olonged detention in police 

EM/EM/B383/69/RGD/B 


Section 27 of the Evidence Act is in the 
nature of an exception to the prohibition 
imposed by the two preceding sections of 
the Evidence Act, and a statement u'hich 
is sought to be made admissible under 
that provision must be construed strictly 
and with exactitude Even a slight varia- 
tion in the language of the statement may 
substantially change its meaning and im- 
port and have a far reaching effect on 
the inference to be drawn from it While, 
therefore, a verbatim reproduction of the 
words used by the accused may not be 
expected in the recovery memo prepared 
by the police officer or m the deposition 


>f the witnesses of recovery, precision is 
i matter of utmost importance in the m- 
erpretation of the statement of the ac- 
:used as incorporated m the recovery 
nemo and as proved in Court Only such 
nformation should be deemed to have 
ieen given by the accused as the words 
;sed by him expressly conveyed and the 
cope of the information cannot be ex- 
ended by reading possible implications in 
t or by ludgmg its meaning with re- 
erence to all the facts that were discover- 
'd The facts discovered may quite fre- 
luentlv exceed and go beyond the infor- 
nation given by the accused and the m- 
ormation cannot therefore, be regarded 
is having contained all the discovered 

, (Para I « , .l 


Where the accused had stated ‘bat the 
Dhatura plants from which he had ex- 
U acted Dhatura fruits and which he had 
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subsequently broken were within the 
limits of the bungalow towards the iail 
and he would go and show the same 
the statement did not contain any mfor 
mation to the effect that stems or fruits 
of Dhatura plants were thrown by him at 
the place where he had broken the plants 
or at the place to be pointed out bv him 
The stems and the fruit recovered from 
near the place might not have been of 
the plants whose roots the accused point 
cd out In these circumstances the state- 
ment made bv the accused cannot be read 
as having reference to the stems recover 
ed by the C I D Inspector The state 
ment must therefore be regarded as hav- 
ing been limited to the information regard 
ing the existence towards the jail side of 
the bungalow of Dhatura plants from 
which he had extracted fruits and which 
he had subsequently broken and regard- 
ing his preparedness to go and show 
them. (Paras 11 12) 

So far as that portion of the informa 
tion is concerned which related to the 
preparedness of the accused to go and 
show Dhatura plants it is admissible and 
the question to be considered is only with 
regard to the admissibility of that portion 
of the information which related to the 
extraction of funts and the breaking of 
plants The extraction of fruits and the 
breaking of plants by the accused were 
facts relating to the past user or the past 
history of the plants whose roots he was 
prepared to point out The statement of 
the accused containing the information 
that he had extracted Dhatura fruits and 
had subsequently broken the plants is not 
admissible in evidence The information 
given as to how the roots of Dhatura plants 
pointed out by accused happened to be in 
the condition in which they were found 
le without stems cannot therefore be 
regarded as an information related dis- 
tinctly to the facts discovered and it has 
to be reiected as inadmissible Indeed 
the object to which the aforesaid informa- 
tion related and the context in which it 
was discovered make the inadmissibility 
of the information still more obvious The 
only portion of the information given bv 
the accused in connection with the re- 
coverv of Dhatura roots that Is admissible 
is that which related to the place where 
Dhatura plants were to be found and his 
preparedness to go and show them and 
the only inference to which this informa- 
tion can lead is that the accused knew of 
their exigence at the place where the/ 
were found AIR 19G2 SC 17P3 Distin- 
guished AIR 19G6 SC 119 Rel on AIR 
1902 SC 111G A AIR 19G3 SC 1113 Ref 

(Paras 13 ]5) 
(F) Evidence Act (1872) S 27 — State- 
ment bv accused tint Iip Ind kept the 
stone on which he ground Dhatura in a 
comer inside the pit in the motor garage — 
Statement to the effect that the accused 


had ground Dhatura on the stone related 
to the past user of the stone and did not 
lead to any discovery and accordingly was 
inadmissible — The remaining part o! the 
statement was admissible (Para 1C) 

(G) Evidence Act (1872) S 27 — Pro 
sccution must establish connection between 
fact discovered and the crime — Held that 
there was total absence of evidence, direct 
or circumstantial to connect the recover 
ed objects with the Crime AIR 2962 SC 
1788 Rel on (Para 17) 

(II) Evidence Act (1872), S3 — Cir- 
cumstantial evidence — Appreciation 
The mind is apt to take a pleasure in 
adapting circumstances to one another and 
even in straining them a little if need 
be to force them to form parts of one 
connected whole and the more ingenious 
the mind of the individual the more likely 
is it considering such matters to overreach 
and mislead itself to supply some little 
link that is v /anting to take for granted 
some fact consistent with its previous 
theories and necessary to render them 
complete What has to be seen is not the 
effect of each isolated item of circums 
tantial evidence separately but their 
cumulative effect AIR 1952 SC 354 & 
(1838) 2 Lewis 227 Ref {Para 22) 


Cases Referred Chronological Paras 
(I960 AIR 1966 SC 119 (V 53) = 

(1966) 1 SCR 134 Aghnoo Nagesia 
v State of Bihar 13 

(1964) AIR 1064 SC 1184 (V 51) = 

1964 (2) Cn LJ 344 Han Charan 
Kurmi v State of Bihar 9 23 

(1963) AIR 1963 SC 1113 (V 50) - 
(1963) 2 Cn U 182 Prabhu v 
State olU P 15 

(1962) AIR 1962 SC 1116 (V 49) - 
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v State of Uttar Pradtsh 14 

(1962) AIR 1962 SC 1788 (V 49) « 
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Reddy v State of Andhra Pradesh 
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(1959) AIR 19o9 SC 1 (V 46) >=* 

19o9 Cn U DO Ram Prakash v 
State of Punjab G 

(1958) AIR 1953 All 514 (V 45) -» 

19a8 Cn LJ 842 Brajcsh Kumar 
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G. P. Bhargava and J N Chaturvedi, 
for Applicant 


ORDER: — Irfan All, applicant m revi- 
sion No 1166 of 1964 and Smt Lareti, 
applicant in revision No 1181 of 1964 who 
were tried together by the Assistant Ses- 
sions Judge, Bareilly, were convicted 
under Section 120-B, I P C read with 
Section 328, I P C and Smt Lareti was 
further convicted under Sec 328, I P C 
simpliciter Irfan All was sentenced to 
two years rigorous imprisonment on the 
charge against him and Smt. Lareti was 
sentenced to two years’ simple imprison- 
ment on each of the two charges for which 
she was convicted The sentences impos- 
ed upon Smt. Lareti were, however, direct- 
ed to run concurrently. The applicants 
appealed against the convictions and sen- 
fences, but their appeals were dismissed 
by the Civil and Sessions Judge Bareilly- 
Bimor. Thereupon they came up in revi- 
sion to this Court 


2. Briefly stated the prosecution case 
was as follows. 

In 1959, when the offences were said 
to have been committed, both the ap- 
plicants were in the employ of Sri Ashwini 
Kumar, I. A S who was at that time 
posted as District Magistrate, Bareilly 
Smt Lareti was employed as an Aya an 
Irfan Ali as a motor driver The ap- 
plicants had grown intimate with eacn 
other and had eventually developed illicit 
relations One Puran was also m tne 
service of Sri Aswim Kumar at that time 
as a cook These three persons and one 
Ali Husain, orderly, lived in the outhouses 
attached to Sri Ashwini Kumar s resi- 
dence Banney, a cousin of Irfan Ah, also 
used to live with Irfan All, and since he 
was out of employment in those days, the 
applicants were anxious to oust Puran an 
have Banney appointed as a cook instead 
To achieve this obfect they spread a 
rumour that Puran had illicit relations 
with Ali Husain’s married daughter, who 
was staying with Ali Husain Later, it 
so happened once that Puran chanced to 
see the two applicants, Smt Lareti and 
Irfan Ali, in a compromising position in- 
side the motor garage of Sri Ashwini 
Kumar. He started telling people about 
what he had seen, with the result that the 
matter became the subiect of common talK 
and the applicants got apprehensive that 
it may reach the ears of Sn Ashwini 
Kumar and lead to unpleasant con- 


sequences The applicants, therefore, be- 
came very keen on getting Puran turned 
out of the service of Sn Ashwini Kumar. 
With that end m view Smt Lareti drop- 
ped some pieces of salt in the Dal cooked 
by Puran one day so that Sn Aswim 
Kumar and his wife may feel annoyed 
and dissatisfied with Puran Since this 
did not have the desired effect the ap- 
plicants entered into a conspiracy to mix 
Dhatura in the food prepared by Puran 
for the members of Sri Aswim Kumar’s 
family so that Puran may be finally 
turned out In prosecution of that con- 
spiracy Smt Lareti managed to mix 
Dhatura m the food which was served by 
Puran for Sn Aswan! Kumar and Smt 
Aswim Kumar on the mght of 3rd May 
1959 That day Sn Aswim Kumar had 
gone to Nainital with the Commissioner 
and returned to his residence late. The 
food was laid for him and his wife at 
about 10 or 10 30 P. M and one of the 
items of the food was cooked bnnial vege- 
table Sri Aswini Kumar had no appetite 
and he, therefore, took only some soup 
and lust a little of two other vegetables 
but did not eat the bnnial vegetable at 
all Smt. Ashwini Kumar, however, had 
her dinner as usual and ate the brinial 
vegetable as well After about an hour 
Smt Ashwini Kumar began feeling un- 
well and when her condition showed 
deterioration Dr. Miss A W. Dukley 
Medical Superintendent of the Dufferm 
Hospital, Bareilly and, later, the Civil 
Surgeon, Dr C S D. Misra, were sent for 
As the Doctors suspected it to be a case 
of Dhatura poisoning the stomach of Smt 
Ashwini Kumar was washed and the sto- 
mach wash yias duly preserved and sealed 
for examination Smt Ashwini Kumar re- 
covered after treatment for a few days 

The Civil Surgeon made a formal report 
about the matter to District Magistrate who 
forwarded it to the Deputy Superinten- 
dent of Police, and the latter ordered re- 
gistration of a case and investigation The 
Circle Inspector of Police started the in- 
vestigation but later it was taken up by 
the Criminal Investigation Department 
The stomach wash was sent for examina- 
tion to the Chemical Examiner, Agra, who 
reported that Dhatura was detected 
therein. Smt. Lareti and Irfan Ali were 
taken under arrest m the night interven- 
ing 21st and 22nd May, 1959 On 28th 
May 1959, at the pointing out of Irfan 
Ali, the investigating Officer recovered 
roots, stems and one dry fruit of a plant 
from a place within the limits of Sri 
Ashwini Kumar’s residence and a stone 
from his motor garage These articles 
were also sent for examination to the 
Chemical Examiner, Agra, who reported 
that the roots, stems and the fruits were 
identified to be of Dhatura plant and that 
Dhatura was detected on the stone On 
1st June 1959 Smt. Lareti made a confes- 
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sion which was recorded by a Magistrate 
m iaiL Alter the completion of the in\ es- 
timation the applicants were sent up for 
trial 


3 Irfan AH pleaded not guilty Smt 
Lareti in her statement in the committal 
proceedings admitted guilt accepted the 
correctness of all the facts alleged agains 
her by the prosecution including the ad 
ministration of Dhatura and acknowledg- 
ed having made the confession recorded in 
jail but at the trial she pleaded not 
guilty repudiated the allegations made 
against her and with regard to her con- 
fession stated that she had made it as 
directed (meaning presumabH as direct- 
ed by the police) because her daughter 
was senouslv ill and she was assured that 
she would be let off if she did so The 
Courts below found the charge of criminal 
conspiracy to administer Dhatura poison 
proved against the applicants and the 
charge of actual administration of the 
poison proved against Smt Lareti As 
was but natural in a case of this kind 
there was no direct evidence in ptooI of 
the offence- with which applicants were 
charged The case of the prosecution 
rested on evidence of motive some items 
of circumstantial evidence including the 
evidence of conduct of the applicants and 
the recoveries made at the instance of 
Irfan All and the confessional statements 
made by Smt Lareti The courts below 
accepted the entire prosecution evidence 
and also held that the confessional state- 
ments of Smt Lareti were voluntarv and 
true 


4 The evidence led bv the prosecution 
clearly proved that Dhatura was mixed 
in the brinial vegetable which \ as serv- 
ed for Sri Ashwmi Kumar and Smt Ash- 
wini Kumar on the relevant night The 
children of the familv who had talen 
their food earlier and had also eaten the 
bnnial vegetable had no complaint what- 
ever and Sri Ashvvtni Kumar who took 
only the other two vegetables and not 
the Primal vegetable did not at all feel 
unwell Puran too who took his meal 
later and ate the bnnial vegetable also 
remained quite well Smt Ashwmi Ku- 
mar however who ate along with other 
things the brtnjal vegetable started feel- 
ing unwell shortlv afterwards and 
Dhatura was detected m her stomach 
wasn The onl> reasonable inference in 
the circumstances tht refore is that 
somehodv mixed Dhatura m the brinial 
vegetable served for Sri A<h«im Kumar 
and Smt Ash w ini Kumar In the courts 
below it was suggested on behalf of the 
applicants that the case might have been 
one of attempted suicide bv Smt Ashwmi 
Kumar but the suggestion was readied 
lt n l^ r teL lhero V s no foundation for 
It lhe circumstances 

U was too fantastic to deserve serious 
consideration. \ery nahrt* the suc- 


tion was not put forward by the learned 
counsel for the applicants before me 
5 In regard to the fact that it wa» 
Smt Lareti who mixed Dhatura in the 
brinial vegetable tin. two confessional 
statements of Smt Lareti one made in 
jail during investigation and the other 
made m committal proceedings consti 
tuted the mam evidence The judgments 
of the courts below clearly show that the 
rest of the evidence was regarded as onlv 
corroborative of the confessional state 
ments and not as sufficient in itself to 
establish the above fact This m 
opinion was a correct estimate of the 
value and the probative force of the evi 
dence other than the confessional state 
ments If the confessional statement 
were either untrue or had not been volun 
tarilv made the remaining evidence could 
at best only involve Smt Lareti in suspi- 
cion of a grave character but it could not 
fix the guilt upon her conclusively The 
courts below considered m detail the cir- 
cumstances attending the confessional 
statements and they felt satisfied of thdr 
voluntariness and truth Their finding 
in regard to the confessional statements 
and to the guilt of Smt Lareti was not 
at all challenged before me b, the learn- 
ed counsel for Smt Lareti I shall how- 
ever briefly refer to the mam grounds 
on which the confession recorded in jail 
was assailed m the courts belov, 

C The two maior objections urged 
against the confession were that Smt 
Lareti was detained in Police custody for 
an unduly long period before she was 
sent to jail and that the confession should 
have been recorded m court and not »n 
jail As noted above Smt Lareti wa> 
arrested in the night intervening 21st and 
22nd Mav but she was sent to jail on 1st 
June For about ten davs therefore 
she was kept in police custodv and un 
less satisfactorily explained this prolong 
ed detention was indeed a circumstanct 
strongly militating against the voluntirl 
ness of the confession 
In Nathu v State of Uttar Pradesh 
AIR 195G SC 56 there was before the 
Supreme Court a confession of the appel 
lant who had been kept separately in the 
custodv of the C I D In-'pector for about 
thirteen davs preceding the making of it 
Dealing with that confession their Lord 
ships observed 

It appears to us that the Prolonged 
custody immediately preceding the mak- 
ing of the confession Is sufficient unless 
it is properly explained to stamp Exhibit 
P-15 as involuntary p\\ 33 n0 

attempt to explain this unusual circum- 
stance It is true that with reference 
to this matter the appellant made various 
suggestions in the cross-examination of 
P w 33 such as that he was given bhang 
and liquor or shown pictures or promis 
ed to be made an approver and they have 
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been reacted — and rightly — as un- 
founded 

"But that does not relieve the prosecu- 
tion from its duty of positively establish- 
ing that the confession was voluntary, 
and for that purpose, it was necessary to 
prove the circumstances under which this 
unusual step was taken There being no 
such evidence, we are unable to act upon 
Exhibit P-15 as a voluntary confession 
It was argued that better evidence was 
not forthcoming, as the investigation by 
P W 32 was, as already stated, half- 
hearted and perfunctory, and no ade- 
quate steps were taken to secure evidence 
before P W. 33 took up the matter on 
18-7-1952 

"All this is true, and the result is no 
doubt very unfortunate, but that does not 
cure the defect from which Exhibit P-15 
suffers It was also argued that both the 
courts below had found that Exhibit P-15 
was voluntary and that that was a finding 
with which this Court would not inter- 
fere m special appeal But, then the 
courts below have, m coming to that con- 
clusion, failed to note that P W 33 has 
offered no explanation for keeping the 
appellant m separate custody from the 
7th to 20th August, and that is a matter 
which the prosecution had to explain, if 
the confession made on 21-8-1952 was to 
be accepted as voluntary ” 

In the instant case, however, the In- 
vestigating Officer P W 29 gave an expla- 
nation regarding the detention of Smt 
Lareti and the explanation was found by 
the courts below to be acceptable In 
giving their findings as to the voluntari- 
ness of the confession, the courts below 
tcok into account the fact that Smt Lareti 
was detained m police custody for about 
ten days before being sent to iail and her 
confession was recorded the next day 
thereafter, and the conclusion reached by 
them cannot, therefore, be said to be 
vitiated on account of an omission to con- 
sider this important circumstance relating 
to the confession 

In Ram Prakash v State of Punjab, 
AIR 1959 SC 1, the Supreme Court had 
before it a confession which was made 
after the accused had been kept in police 
custody for fifteen days preceding the 
confession and which was recorded by a 
Magistrate barely an hour after the pro- 
duction of the accused before him Their 
Lordships observed that the Magistrate 
ought not to have recorded the confession 
°n the day he did and he ought to have 
remanded the accused to iail custody for 
a few days in order that the police influ- 
ence may be removed from his mind, but 
the confession was not discarded on that 
account In view of the care which the 
Magistrate had taken to satisfy himself 
as to the voluntariness of the confession 
before recording it, the intrinsic reliabi- 
lity of the account given in the confes- 


sion, and the acceptance of the confession 
by the accused m his statement in the 
committal proceedmgs their Lordships 
held that the confession was both volun- 
tary and true 

It cannot, therefore, be urged that by 
reason of the fact that Smt Lareti was 
detained m police custody for about ten 
days and her confession was recorded iust 
a day after her confinement in iail the 
confession could in no circumstance oe 
regarded as having been voluntarily 
made Whether the other facts of the 
case could dispel the doubt created by the 
above feature of the confession and could 
ensure its voluntary character in spite of 
it is however, a different matter 


7. As to the impropriety of recording 
the confession in iail there could hardly 
be any doubt As pointed out by their 
Lordships of the Supreme Court m Ram 
Chandra v State of Uttar Pradesh, AIR 
1957 SC 381, the first rule of the standing 
orders issued by the Government of Uttar 
Pradesh and printed as Appendix XIX 
at page 566 of Manual of Government 
Orders, Uttar Pradesh (1954 Edition) says 
that confessions may ordinarily be record- 
ed in open court and during court hours 
unless for exceptional reasons it is not 
feasible to do so and it thus "emphasises 
that the Magistrate in recording confes- 
sion is exercising part of his mdicial func- 
tion in the manner prescribed by law ” 
It was not, however, laid down m thaf 
case that irrespective of any othei fact 
or consideration a disregard of the above- 
mentioned rule would in itself entail the 
rejection of a confession It will be 
noticed that their Lordships observed that 
there was no tangible evidence, either of 
a direct or of a circumstantial nature, in 
corroboration of the confession (which 
was a retracted confession) and then pro- 
ceeded to say 


"It appears to us, however, clear that in 
this case it would be extremely unsafe to 
base a conviction for murder on the con- 
fession of the appellant Ram Chandra 
which, as pointed out above, is clearly 
open to a good deal of criticism, and has 
been taken in the iail without adequate 
reason, a fact the significance of which 
has not been noticed by either of the 
courts below We are also of the opinion 
that the story of murder as given in the 
confession is somewhat hard to believe” 
That a confession may remain worthy of 
acceptance and be acted upon, in spite of 
having been recorded in iail, would be 
apparent from a reference to the decision 
of the Supreme Court in Hem Rai Devi 
Lai v State of Aimer, AIR 1954 SC 462, 
where it was observed — 

"No doubt the confession was recorded 
in iail though ordinarily it should have 
been recorded in the Court House, but 
that irregularity seems to have been made 
because nobody seems to have realised 
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that that v as the appropriate place to 
record it but this circumstance does not 
affect in this case the voluntary character 
of the confession 

While therefore it is true that the 
abovementioned circumstances made the 
confession of Smt Lareti open to serious 
criticism and brought its voluntariness 
gravely into question it cannot be denied 
that the courts below could still hold that 
the confession was voluntary if after pro- 
perly appreciating the importance and 
significance of these circumstances they 
found that there were other facts and 
circumstances which completely assured 
its voluntariness Such assuring facts 
and circumstances were I think present 

8 (His Lordship reviewed the circum 
stances under which the confession was 
made and also considered the confessional 
statement and agreed with the lower 
court that it was voluntary confession 
and proceeded) 

Having regard to all the facts and cir- 
cumstances of the case the finding of the 
courts below that Smt Lareti mixed 
Dhatura in the food served for Smt Ash- 
wini Kumar and her husband and was 
guilty of an offence punishable under 
Section 328 I P C was thus auite correct 
Indeed as l have noted at an earlier stage 
of the judgment the learned counsel for 
Smt Lareti did not challenge the finding 
of the courts below against her Never- 
theless I examined the record to satisfy 
myself of its correctness and particularly 
of the voluntariness and truth of the con- 
fessional statements on which it was 
principally based The confession of Smt 
Lareti howsoever negligible its value and 
howsoever limited its use against Irfan 
All could in a certain situation and for 
l certain purpose be taken Into considera- 
tion against him and that also made it 
necessary for me to consider the grounds 
on which the confession vas assailed in 
the courts below 

9 The law as to the proper use of the 
confession of a co-accused is well settled 
and In Haricharan Kurmi v State of 
Bihar AIR 1964 SC 1184 their Lordships 
of the Supreme Court have laid it down 
as follows 

’ It v ould be noticed that as a result 
of the provisions contained in S 30 the 
confession has no doubt to be regarded 
as amounting to evidence in a general 
wav becauje whatever is considered by 
the Court is evidence circum- 
•tances which are considered by 
the court as well as probabilities do 
amount to evidence in that generic «ense 
Thus, though confession may be regarded 
as evidence in that generic sense because 
of the provisions of S 30 the fact remains 
♦hat it is rot cvwk-ce as defined b\ S t 
Of the Act The result therefore h that 


m dealing with a case against an accused 
person the court cannot start with the 
confession of co-accused person it must 
begin with other evidence adduced by 
the prosecution and after it has formed 
its opimon with regard to the quality and 
effect of the said evidence then it is per- 
missible to turn to the confession in order 
to receive assurance to the conclusion of 
guilt which the judicial mind is about to 
reach on the said other evidence That 
briefly stated is the effect of the provi- 
sions contained in S 30 The same view 
has been expressed by this Court in kash 
mira Singh v State of Madhya Pradesh 
1952 SCR 526= (AIR 1952 SC 159) where 
the decision of the Privy Council in Bhu- 
boni Sahu s case 76 Ind App 147^ (AIR 
1949 PC 257) has been cited with approval 
In AIR 1952 SC 159 (referred to in the 
above decision) their Lordships quoted 
with approval the fallowing passage from 
the judgment of Reilly J in In re Periya- 
swami Moopan ILR. 54 Mad 75 at P 77“ 
(AIR 1931 Mad 177 at p 178) 


the provision goes no further than 
this where there is evidence against the 
co-accused sufficient if believed to sup- 
port his conviction then the kind of con- 
fession described in S 30 may be thrown 
into the scale as an additional reason for 
believing that evidence 
and then proceeded to observe 

’Translating these observations into 
concrete terms they come to this The 

proper way to approach a case of thi« 
kind is first to marshall the evidence 
against the accu-ed excluding the confes- 
sion altogether from consideration and 
see whether it it is believed a conviction 
could safely be based on it If it is cap- 
able of belief independently of the con- 
fession then of course it is not necessary 
to call the confession in aid But cases 
may arise where the Judge is not prepar- 
ed to act on the other evidence as it stands 
even though if believed it would be 
sufficient, to. sustain, a. cnnwriinn. ijj. surji. 
an event the Judge may call m aid the 
confession and use it to lend assurance to 
the other evidence and thus fortify him 
self in believing \ hat v ithout the aid of 
the confession he would not be prepared 
to accept 


The confession of Smt Lareti’ 
therefore could not to quote the words 
. * . « * rom the case referred to by 

their Lordships be added to supplement' 
evidence otherwise insufficient and 
rould be used only to further strengthen 
tne conclusion reached by the court on 
the other evidence In other v ords the 
other evidence should not only have been 
worthy of reliance but .hould also have 
been by itself and unaided by the confu- 
sion. sufficient for a finding of guiR 
against Irfan All Clearly that evidence 
was not of such a character 
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11. The most important pieces of evi- 
dence against Irfan All were the recove- 
nes made at his instance. The lecovery 
of roots, stems and a dry fruit of Dhatura 
may be taken up first Sri R N Azad, 
IAS, P W. 24 who was posted as a 
Magistrate at Bareilly and occupied the 
residence of the District Magistrate for 
fifteen or twenty days m January 1-959, 
stated that he had seen five or six Dhatura 
plants growing at a place within the com- 
pound of the District Magistrate’s resi- 
dence Prior to his being taken in the 
Indian Administrative Service he was an 
Expert of Plant Diseases in the Indian 
Horticultural Research Institute and in 
that capacity he had done some work on 
Dhatura species That presumably ac- 
counted for his having taken notice of 
the plants Sri R N Azad further stated 
that towards the end of May 1959 the 
CID Inspector took him to the place 
where he had seen the Dhatura plants 
and he found that the plants were not 
there The CID Inspector who conduct- 
ed the investigation deposed to having 
taken Sri R N. Azad on 29th May 1959 
to the place where Irfan Ali had pointed 
out two Dhatura roots The fact that the 
recovery was made on the pointing out 
of Irfan Ali from a place where Dhatura 
plants existed m 1959 has been found 
etsablished by the courts below and the 
finding on that matter should be accepted 
But the recovery alone could only lead 
to the inference that Irfan Ah knew 
where Dhatura plants were to be found 
and mere knowledge of that fact was not 
a circumstance of much significance. 
Irfan All was living in the compound of 
Sri Ashwmi Kumar’s residence, and the 
statement of the CID. Inspector indicates 
that the latrine meant for the servants 
was at a distance of about thirty paces 
from the place of recovery Irfan All 
might, therefore, easily have known of 
the existence of Dhatura plants at the 
place from where the recovery was made 
without having had anything to do with 
them The prosecution, however, also 
led evidence to the effect that before 
Pointing out the place of recovery Irfan 
Ali, whilst in police custody, stated that 
"the Dhatura plants from which he had 
extracted Dhatura fruits and which he 
had subsequently broken were within the 
limits of the bungalow towards the iail 
and he would go and show the same’ 
This fact was deposed to by the CID 
Inspector and the recovery witnesses 
P.W. 20 and P.W 22 The trial Judge 
held that the only portion of the above 
statement which was admissible in evi- 
dence was that which related to the exist- 
ence of Dhatura plants towards the jail 
within the limits of the bungalow and to 
the preparedness of Irfan Ali to go and 
show them The rest of the statement 
did not, in his opinion, fall within the 
1970 Cri L ?. 39. 


purview of Section 27 of the Evidence 
Act and was, therefore, inadmissible The 
learned Civil and Sessions Judge, how- 
ever, differed on this matter from the 
trial Judge and, relying on Chinnaswamy 
Reddy v State of Andhra Pradesh, AIR 
1962 SC 1788 and Bniesh Kumar v. State, 
AIR 1958 All 514, he held that the entire 
statement was covered by Section 27 of 
the Evidence Act and was admissible m 
evidence. 


12. In Chinnaswamy’s case, AIR 19C2 
SC 1788 the appellant stood charged with 
an offence punishable under Section 411 
I P C m respect of certain ornaments 
which were said to have been discovered 
in consequence of an information given 
by the appellant whilst in police custody 
The statement was to the effect that "he 
had hidden them (the ornaments) and 
would point out the place.” The Supreme 
Court held the entire statement quoted 
above to be admissible, but also pointed 
out that "these words by themselves 
though they may show possession of the 
appellant would not prove the offence, 
for after the articles have been recovered 
the prosecution has still to show that the 
articles recovered are connected with the 
crime i e , in this case the prosecution 
will have to show that they are stolen 
properties ” In the instant case, Irfan 
Ali was not alleged to have said that he 
had kept or thrown broken stems or fruits 
of Dhatura plants at the place which he 
would point out and the question of the 
admissibility of any such statement does 
not, therefore, arise Some stems and 
dry fruits of Dhatura were certainly, ac- 
cording to the prosecution evidence, re- 
covered within a distance of one yard 
from the place where Irfan Ali pointed 
out Dhatura roots, but it could not on 
that account be correct to construe his 
statement as meaning that he had kept 
or thrown the stems near the spot where 
he had broken the plants Section 27 of 
the Evidence Act is in the nature of an 
exception to the prohibition imposed bv 
the two preceding sections of the Evidence 
Act and a statement which is sought, to 
be made admissible under that provision 
must be construed strictly and with ex- 
actitude Even a slight variation m the 
language of the statement may substan- 
tially change its meaning and import ana 
have a far reaching effect on i the infer- 
ence to be drawn from it While, there- 
fore a verbatim reproduction of the 
words used by the accused may not be 
expected m the recovery memo prepared 
bv the police officer or m the deposition 
of the witnesses of recovery, precision is. 
a matter of utmost importance m the) 
interpretation of the ^ a tehie nt 0 ® 

accused as incorporated m the recoven 
memo and as proved m court Only such 
information should be deemed to have 
beengiven by the accused as the words 
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used by him expressly cornered and the 
scope of the information cannot be ex- 
tended b/ readmit possible implications 
in it or by judging its meaning with re- 
ference to all the facts that \ ere dis- 
covered The facts discovered jnav quite 
frequently exceed and go bey ond the in- 
formation given by the accused and an 
information cannot therefore be regard- 
ed as having contained all the discovered 
facts The statements of Irfan Ah did 
not contain anv information to the effect 
that stems or fruits of Dhatura plants 
were thrown bv him at the place where 
he had broken the plants on at the place 
to be pointed out by him The stems and 
the fruit recovered from near the place 
might not have been of the plants whose 
roots Irfan All pointed out particularly 
because the evidence of Sri R N Azad 
shows that there were five or six Dhatura 
plants at that place The recovery was 
made twentyfive days after the commis- 
sion of the alleged offence and the stems 
could have been thrown there by any- 
body and not necessarily by the person 
who separated the stems from the roots 
pointed out by Irfan All Again the 
throwing might have been done much 
after the incident and might have been 
wholly unconnected with the offence In 
these circumstances the statement made 
by Irian Ah cannot be read as having 
reference to the stems recovered by the 
C I D Inspector 

It mav also be noted that the C I D 
Inspector and the recovery witnesses did 
not state in their evidence that Irfan Ah 
had pointed out the stems and the fruit 
The statement of Irfan Ah must there- 
fore be regarded as having been limited 
to the information regarding the existence 
towards the jail side of the bungalow of 
Dhatura plants from which he had ex- 
tracted fruits and which he had subse- 
quently brolen and regarding his pre- 
paredness to go and show them (admissi- 
bility to be considered later) 

I may here mention that according tn 
the statements of the C I D Inspector and 
the recovery witnesses Irfan All Placed 
his hands on two roots and said that they 
were of those very plants from which he 
had extracted Dhatura fruits The plac- 
ing of the hands, which amounted only to 
Pointing out could of course be Proved 
but the statement made by Irfan All 
thereafter was apart from the reason to 
be discussed later inadmissible at-o on 
account of having been made sub-equent 
to the discovert The pointing out done 
by Irfan All did not. however cover the 
stems and mere nearness of the stems to 
the roots could neither make the pointing 
out have that effect nor establish any 
necessary relation between them, parti- 
cularly when the other Dhatura plants 
which were seen there by Sn R h Azad 
In January 1959 were not found by him 


on 29th May 1959 and the stems might, 
therefore have been of those other plants 
It is significant in this connection that 
according to the recovery memo Ex 
Ka-2l it was only for additional precau 
tion (Ehtiyat Mazeed) that roots of the 
three other plants (beside*, the two roots 
pointed out by Irfan All) and stems etc 
lying within a yard were taken into pos 
session by the C 1 D Inspector I have 
dwelt at some length upon the recovery 
of the stems although in my opinion, the 
case of the prosecution does not advance 
even if the information given by Irfan 
All is regarded as having covered the 
stems as well 

13 So far as that portion of the fn-| 
formation is concerned which related to 
the preparedness of Irfan All to Po andi 
show Dhatura plants it is undoubtedly) 
admis-ible and the question to be comi-i 
dered is only with regard to the admis l j 
bilitv of that portion of the informationj 
which related to the extraction of fruits! 
and the breaking of plants This °econd 
portion (which is the first portion in the 
statement as quoted above) of the infor- 
mation does not to my mind stand on 
the same footing as the information which 
was mainly in question in Chinnaswamys 
case AIR 1962 SC 1733 i e the informa- 
tion that the appellant in that care had 
hidden the ornaments at the place to be 
pointed out by him The extraction of 
fruits and the breaking of plants py Irfan 
All were facts relating to the past user 
or the past history of the plants who e 
roots he was prepared to point out The 
present case is therefore d stingushable 
from Chinnaswamvs case AIR 1902 SC 
1788 In AIR 1958 All 5U (sup ml the 
other case relied upon by the learned 
Civil and Sessions Judge it his been 
stated at page 515 of the report t! at ' On 
25-G-19oG Brijesh is said to have tolel 
the Sub-Inspector that he could point out 
the place where the murder v as commit- 
ted and he led him to go with the v lt- 
nesses to a field near Dubai where blooel 
stained earth was recovered At rage 
520 however there is a pas age indicating 
that the accused had pointed to a soot ir 
a certain field of Dubai village and said 
This is where we committed the mur- 
der and that statement was held to have 
been rightly allov ed to b> proved I may 
however with respect observe that ad- 
mission in evidence of a statement of the 
above kind would not be justified in viev 
of the decision of the Supreme Court In 
Aghnoo hagesia v State of Bihar AIR 
1966 SC 119 The appellant jn thf 
Supreme Court ca e had lodged a fir** in 
formation report at a police station con 
taimns a detailed confession reg inline 
the <Mmnus~ion of the four murders v im 
which he stood charged Their Lord«hip» 
observed that rave and except as provid- 
ed by S 27 of the Evidence Act at d save 
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and except the formal part identifying 
the accused as the maker of the report 
no part of the confessional statement con- 
tained in the first information report 
could be tendered in evidence, and then 
held that out of the facts mentioned in 
tlie fiist information report what was 
admissible was only the information relat- 
ing to the discovery of the dead bodies 
and the Tangi. Their Lordships divided 
the statement made m the first informa- 
tion report into 18 paragraphs each para- 
graph containing a separate fact It 
would be seen that in respect of each of 
the four murdered persons the appellant 
had given information not merely as to 
the places where their dead bodies would 
be found but also as to his having mur- 
dered them there or near about and as 
to how. the dead bodies happened to be 
at those places and m the condition in 
which they were to be found. The only 
portion of the information accepted as 
admissible by their Lordships, however, 
was that which related to the place where 
the dead bodies were lying and to the 
place where the appellant concealed the 
Tangi, and the final position m that case 
was summed up as follows - 

"The entire evidence against the appel- 
lant then consists of the fact that the ap- 
pellant gave information as to the place 
where the dead bodies were lying and as 
to the place where he concealed the 
Tangi, the discovery of the dead bodies, 
and the Tangi m consequence of the in- 
formation, the discovery of a blood-stain- 
ed chadar from the appellant’s house and 
the fact that he had gone to Dungi Jharan 
hills on the morning of August 11, 1963 
This evidence is not sufficient to convict 
the appellant of the offences under S 302 
of the Indian Penal Code.” 

In the light of this decision of the 
Supreme Court it must be held that the 
statement of Irfan All containing the in- 
formation that he had extracted Dhatura 
fruits and had subsequently broken the 
Plants is not admissible in evidence and 
that the learned Civil and Sessions Judge 
committed an error of law in regarding 
that information as admissible and taking 
it into consideration Evidently, none 
of the informations given by the appel- 
lant m Aghnoo Nagesia’s case, AIR 1966 
SC 119, about the circumstances in which 
the dead bodies happened to be at the 
Places and in the condition in which they 
were found was held by their Lordships 
to be related distinctly to the facts. there- 
by discovered as required by Section 27 
The information given by Irfan Ah, in 
fhe instant case, as to how the roots of 
Dhatura plants pointed out by him hap- 
pened to be in the condition in which 
they were found, i e„ without stems,, can- 
not.. therefore, be regarded as an infor- 
mation related distinctly to the facts dis- 
covered and it has to be rejected as in- 


admissible. Indeed, the object to which 
the aforesaid information related and the 
context in which it was discovered make 
the inadmissibility of the information still 
more obvious The two roots pointed 
out by Irfan Ali had not come to exist 
there as a result of some act done by 
him and three other Dhatura roots in a 
similar condition were also found at that 
place and taken possession of by the C I D 
Inspector The learned Civil and Ses- 
sions Judge has observed that if Irfan 
Ah had not said that he had destroyed 
the plants there would have been no re- 
covery of the roots because "the plants 
would have been looked for and would not 
have been found” The evidence shows 
that even the roots were not looked foi 
but were actually pointed out by Irfan 
All by placing his hands on them; but, 
quite apart from this, there is no ground 
for saying that the roots would not have 
been recovered if Irfan Ali had not said 
that he had himself destroyed the plants 
However, on every view of the situation 
the decision of the Supreme Court in' 
Aghnoo Nagesia’s case, AIR 1966 SC 119, 
precludes the admissibility of the infor- 
mation relating to the extraction of fruits 
and the destruction of plants 


14. Two other decisions of the Supreme 
Court should also be referred to in this 
connection. In Udai Bhan v State of 
Uttar Pradesh, AIR 1962 SC 1110, the 
appellant, who stood charged under Sec- 
tions 457 and 380 I P C , was alleged to 
have handed over to the police a key. 
saying that he had opened therewith the' 
lock of the shop in which the offences' 
were alleged to have been committed i 
Dealing with the admissibility of the 
above statement their Lordships observed. 

"The handing over of the key is not a 
confessional statement but the confession 
lies in the fact that with that key the, 
shop of the complainant was opened and, 
therefore, that portion will be inadmissi-j 
ble in evidence and only that portion 
will be admissible which distinctly relates 
to the facts discovered ie, the finding of 
the key.” < 


15. The other decision is Prabhu v. 
State of Uttar Pradesh, AIR 1963 SC 1113.' 
The information alleged to have been 
given by the appellant in that case was 
that "the axe with which the murder had 
been committed and his blood stained 
shirt and dhoti were in the house and the 
appellant was prepared to produce them”, 
and with regard to that information their 
Lordships held — 


"The statement that the axe was one 
th which the murder had been commit- 
3 was not a statement which led to any 
scovery within the meaning of S. 27 of 
e Evidence Act Nor was the alleged 
itement of the appellant that the blood 
lined shirt and dhoti belonged to him 
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a statement which led to any discovery 
within the meaning of S 27 
Tht only portion therefore of the m 
formation given by Irfan Ah in connection 
with the recovery of Dhatura roots that 
is admissible is that which related to the 
place where Dhatura plants were to be 
found and his preparedness to go and 
show them and the only inference to 
which this information can lead is that 
Irfan AU knew of their existence at the 
place v here they were found 

16 The other recovery made on the 
pointing out of Irfan All was a stone from 
a pit in the motor garage of Sri Ashwini 
Kumar The prosecution led evidence 
to prove that Irfan All whilst in police 
.custody had also stated that he had 
kept the stone on which he ground Dha- 
tura m a comer inside the pit tn the 
|motor garage The learned Civil and 
Sessions Judge agreeing with the trial 
Judge observed that the statement to the 
effect that Irfan All had ground Dhatura 
on the stone related to the past user of 
the stone and did not lead to any dis- 
covery and he accordingly held it to be 
inadmissible The remaining part of the 
statement was held by him to be admis- 
sible and undoubtedly it is admissible 

17 The two recoveries coupled with 
the admissible portions of the nforma- 
tion given by Irfan All only show that he 
knew of the existence of two Dhatura 
roots within the compound of Sn Ash- 
wim Kumars residence and he bad kept 
a stone on which Dhatura was oetectcd 
by the Chemical Examiner msule a pit 
In the motor garage of Sn \shwim 
Kumar But there is no evidence at all 
to connect the Dhatura roots and the 
stone with the crime m question and as 
laid down by the Supreme Court in Chin- 
naswamys case AIR 1962 SC 1783 the 
prosecution has to establish the connec- 
tion of the object discovered with the 
crime A penod of filteen days as noted 
above elapsed between the administration 
ol “Dhatura and the recoveries and dur- 
ing that period Smt Lareti and Irfan 
All were not under arrest It is not 
known when the stone was used for grind- 
ing Dhatura and when it was *ept by 
Irfan Ab inside the pit in the motor 
garage The prosecution exammed Sn 
Kn-hna PW 16 the husband of Smt 
Larelt to prove that while 'he lived with 
him eight or nine years before the occur- 
rence s u e u.cd to give Dhatura to his 
family in Maththa and that one day Dha- 
tura was recovered from the cno of her 
Saree The latter fact was pro ed also 
by the te^omony of Faqir Chand 17 
Smt Lareti also In her confession record- 
ed in jail sta*ed that she used *o give 
Dhatura in small do es to th*> m'rrDcrs of 
her hu-band s family with the result that 
they remained under its s upefyirg influ- 
ence and d.d no trouble her as they were 


v ont Obviously therefore Smt Lareti 
was quite familiar with Dhatura and its 
use She had illicit relations wuh Irfan 
All and she bore a grudge against Puran 
on account of his giving publicity to the 
fact that he had seen Irfan All and Smt 
Lareti in a compromising position in the 
motor garage Smt Lareti used to 
accompany the children of Sn Ashwini 
Kumar when Irfan AU took them for a 
drive and she must have been freely and 
quite frequently entenng the motor 
garage Taking these circumstances into 
con'ideration much significance cannot be 
attached to the recovery of the stone and 
to the information given by Irfan Mi A 
number of situations are easily conceiv- 
able in which Irfan All might have put 
the stone where it was found vithou 
having been guilty of the crime with 
which he was charged It is not how- 
ever necessary to set out the various 
hypotheses that suggest themselves to the] 
mind as there is total absence of evi I 
dence direct or circumstantial to con-j 
nect the recovered objects with the crime 
18 I mav now take up the othei three 
circumstances which were relied upon by 
the learned Civil and Sessions Judge for 
his finding against Irfan AU and see whe- 
ther they along with the circumstances so 
far dealt with taken in their totality ex- 
clude every reasonable hypothesis of 
Irfan Alls innocence and establish the 
charge against him beyond rea-onable 
doubt But before proceeding to do so 
1 may observe that circumstances which 
may only m some measure be coriobora- 
ti\e of a conclusion of guilt rtached on 
the basis of other evidence have to be 
distinguished from circumstances which 
may by themselves constitute the ba is 
for such a conclusion. I may iLo em- 
phasise the necessity of exercising the 
caution that a particular conduct utter- 
ance or other circumstance which may 
give the impression ol being related to 
and suggestive of the guilt of the accused 
Vi am vpnfrun Vicft Vie is cuftty 'nas a»ready 
been formed may really be entirely neu- 
tral and devoid of any incriminat ig ten- 
dency 


19 The first of the remaining three 
circumstances is that in the evening 3rd 
May 1959 at about 7-30 PM while Irfan 
All was going somewhere from his quarter 
Smt Lareti came out of the residence of 
Sn A~hwmi Kumar and had a tain with 
Irfan Ah. In the course of that talk 
Smt Lareti a_ked Irfan AU as to when 
the Distnct Magistrate was expected to 
return whereupon Irfan All said Saheb 
nau baie tak avenge Turn apna kam 
poora karo tumhen is se kya The 
learned Civil and Sessions Judge observed 
that this reply was calculated to serve as 
a reminder to Smt Lareti that *» e had 
to administer Dhatura poison that cven- 
inC. Clearly this interpretation pre- 
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supposed the existence of a scheme to ad- 
minister Dhatura and a presupposition 
was not warranted The words used by 
Irfan Ali could certainly fit into the said 
scheme if such a scheme had been con- 
ceived and was intended to be earned out, 
but they could not m themselves oe indi- 
cative of any such scheme and had no 
sinister implication It is evident that 
the only word in the reply of Irfan All 
to which any significance may be said to 
attach is "poora” and if this word were 
not there Irfan All’s reply to the enquiry 
of Smt Lareti could not be said to have 
been at all unusual (After discussing 
the point His Lordship proceeded ) 

Nothing,. however, turns on these linguis- 
tic niceties On no reasonable construc- 
tion can the words said to have been used 
by Irfan Ali furnish any basis for infer- 
ring the existence of a conspiracy to ad- 
minister Dhatura This circumstance is 
wholly innocuous and at any rate it is 
too trivial and inconsequential for any 
inference 

20. . The next circumstance is that Smt 
Lareti, who had left District Magistrate’s 
House for her quarter after laying the 
children to sleep on their beds and shortly 
before Sri Ashwim Kumar started taking 
his dinner, was seen talking to Man Ali 
under a tree outside District Magistrate s 
House (After discussing this circum- 
stance His Lordship continued ) 

The learned Civil and Sessions Judge ob- 
served that Smt Lareti watched what 
Sri Ashwim Kumar and Smt Ashwim 
Kumar were eating and as she found 
Irfan All under the tree when she was 
going, "it was only natural foi her to 
stop there and tell Irfan which items Sri 
A Kumar had taken and which of the 
dishes had been taken by Smt A Kumar, 
because it was necessary to apprise her 
accomplish of the latest developments” 
This observation again, presupposed the 
conspiracy which was required to be 
proved What had to be seen was not 
whether, the conspiracy being there, this 
conduct could in some manner be related 
to it, but whether this conduct could con- 
tribute to an inference that there was 
a conspiracy. The approach of the learn- 
ed Judge was, therefore, fundamentally 
wrong, and it based too heavily on con- 
iecture 

21. The last of these circumstances 
noted by the learned Civil and Sessions 
Judge is that some sixteen or seventeen 
days after the incident while the C I D 
Inspector was interrogating Smt Lareti 
in District Magistrate’s House at about 
10 P M Irfan All looked greatly disturb- 
ed and on being questioned by P W 5 
H K Tewari as to why he was disturbed 
be icplied "C ID ke inspector bungle 
men Lareti se poochh tanchh kar rahe 
ham alahda men Lareti ek aurat hai — 


aise na ho koi raz khol de — koi uske munh 
men tala to dal nahin sakta — main bhi na 
Phans iaoon ” R K Tewari then said 
that investigation goes on like that and 
repeated the enquiry as to why he should 
feel disturbed The reply of Irfan All 
was "Tewari Ji mere mucaddar he kha- 
rab hai ” 

R K Tewari, who was a motor driver in 
the Information Department, used lg live 
in the servants’ quarters attached to the 
residence of Sn Ashwim Kumar (His 
Lordship discussed this piece of evidence 
and proceeded ) 

It will be seen that the words alleged to 
have been used by Irfan Ali do not mean 
that Irfan All was a party to the "raz”, 
and the "raz” spoken of might, therefore, 
have been confined to Smt Lareti alone 
I have already noted that the statement 
of Irfan All excited no curiosity m the 
mind of R K Tewari and he did not try 
to know anything further from Irfan All 
The conclusion naturally is that the state- 
ment of Irfan All did not convey to him 
the impression that Irfan All had some 
hand m the matter The net result m 
regard to this item of evidence is firstly, 
the testimony of R K Tewan does not 
appear to be true, secondly, the account 
given by him of the conversation with 
Irfan All cannot be regarded as an ac- 
curate and dependable account, and third- 
ly, even the words said to have been utter- 
ed by Irfan Ah m the course of that con- 
versation are of no material significance 
and can afford no basis for any inference 
against Irfan Ah 

22. The evidence against Irfan Ali 
really consists only of the recoveries made 
at his instance, and even the learned Civil 
and Sessions Judge was of the view that 
they were the most important pieces of 
the evidence The inference deducible 
from the recoveries does not, m my 
opinion, gain any additional strength from 
the circumstances discussed above and is 
not at all supplemented thereby It is true 
that what has to be seen is not the effect 
of each isolated item of circumstantial 
evidence separately but their cumulative 
effect, but the three abovementioned cir- 
cumstances, even if the evidence relating 
to each of them is accepted, are so neutral 
and m any case, so meagre m significance 
that their assemblage adds little to the 
case against Irfan All. It is well to bear 
in mind in this connection the warning 
addressed by Baron Alderson in Reg v 
Hodge, (1838) 2 Lewis 227 to which 
reference was made by their Lordships 
of the Supreme Court m Palvmder Kaur 
v State of Puniab, AIR 1952 SC 354 It 
was as follows — 

"The mind was apt to take a pleasure 
in adapting circumstances to one another 
and even in straining them a little, if need 
be, to force them to form parts of one 
connected whole; and the more ingenious 
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the mind of the Individual the more likely 
was it considering such matters to 
overreach and mislead itself to supply 
some little link that is wanting to take 
for granted some fact consistent with its 
previous theories and necessary to render 
them complete 

The evidence as to motive for the offence 
also loses much of its importance bv 
reason of the fact that it was e paied by 
Smt Larett and she alone might easily 
have been responsible for the whole thing 

23 As said above the case really rests 
on the recoveries so far as Irfan Ah as 
concerned 1 have already dealt with their 
effect and the conclusion that may legi- 
timately be drawn from them The result 
is that although the case against Irfan 
Ah is one of strong suspicion the evidence 
is insufficient for proving the offence with 
which he was charged In this state of 
the evidence the confession of Smt Lareti 
even though it had been found to be 
voluntary and true cannot be utilized for 
making up the deficiency of the other evi- 
dence and for completing the case against 
Irfan All I may again draw attention to 
the case of AIR 1964 SC 1184 (Supra) and 
refer to the following observations of their 
Lordships at the end of their judgment 
' It Is true that the confession made by 
Ram Surat is a detailed statement and it 
attributes to the two appellants a major 
part in the commission of the offence It 
is also tru» that the said confession has 
been found to be voluntary and true so 
far as the part played by Ram Surat him- 
self is con'-erned and so it is not unhkelv 
that the confe lonal statement in regard 
to the part played by the two appellants 
may also be true and in that sense the 
reading of the said confession may roi e 
a senous ru picion against the accused But 
it is precisely in such cases that the true 
legal approach must be adopted and sus- 
picion however grave must not be allow - 
ed to take the place of proof. As we have 
already indicated it has been a recognised 
principle of the administration of criminal 
law in this country for over half a century 
that the confession of a co accused person 
cannot be treated as substantive evidence 
and can be pressed into service only when 
the Court is inclined to accept other evi- 
dence and feels the necessity of «eeking 
for an assurance in support of its conclu- 
sion deducible from the said evidence In 
criminal trials there is no scope for ap- 
plying the principle of moral conviction 
or grave sucpicion In criminal casts 
where the other evidence adduced against 
an accused person is wholly unsatisfactory 
and the prosecution seeks to rely on the 
confession of a ctv-accu ed Person the 
presumption of innocence which is the 
basis of criminal jurisprudence as ists 
the accused person and compels the Court 
to render the verdict that the charge is 


not proved against him. and so he is en- 
titled to the benefit of doubt ’ 

24 On a consideration of the evidence 
it is clear that the charge against Irfan 
All is not established and he is entitled 
to acquittal Revision No 1166 of 19t>4 
should therefore be allowed the convic 
tion and sentence of Irfan All should be 
set aside and he should be acquitted Since 
the charge of conspiracy against Irfan Ah 
fails and one person alone cannot form a 
conspiracy Smt Lareti s conviction and 
sentence under Section 120-B I P C have 
to be set aside and she has to be acquitted 
of that charge To that extent revision 
No 1181 of 1964 has to be allowed The 
charge under Section 228 I P C has 
however been established against her and 
her conviction and sentence under that 
section should therefore be maintained 
and Revision No 1181 of 1964 in so far 
as the conviction and sentence of Smt 
Lareti under Section 228 I P C are con- 
cerned should be dismissed 

25 This judgment gives the reasons 
for the orders already passed in these revi- 
sions 

Order accordingly 
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(ALLAHABAD HIGH COURT) 

H C P TRIPATHI J 
Sarju Naram Applicant v Lachhmi 
Naram Opposite Party 
Criminal Revn No 747 of 1966 D/- 
17-1-1968 against order of Addl Dist 
Magistrate (J ) Kanpur D/- 24-3-1966 
Criminal P C (1898) Ss 145 and 146 
— Proceedings under S 145 — Should he 
decided by Magistrate before whom they 
are initiated — « Only in extreme cases, 
advantage of S 14G to be taken 
Proceedings under Section 145 are to bo 
pnmanlv decided by the Magistrate before 
vhom they are initiated and only m ex- 
treme ca c es where complicated questions 
of law and fact ari«e making it cxtremel / 
difficult for him to arive at a conclusion 
that he 'hould take advantage of S 146 
for referring the question to the Civil 
Court The reference of the question m a 
routine manner for the decision of the 
Civil Court is not intended by the provi- 
sions o! Section 140 (Para 3) 

S S Tivvan for Applicant Dcvendra 
Swarup for Opposite Party 
ORDER — • This revision is directed 
against an order of Sn II C Vcrma 
Magistrate First Class Kanpur referring 
the ca e under Section 145 Criminal p C 
lor dccuion to the learned Munsif Havali. 

2 I have heard learned counsel for the 
parties 
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3. In my opinion the impugned order 
of the learned Magistrate shows that he 
had not applied his mind to the evidence 
before him and had abdicated his func- 
tions in favour of the Civil Court He has 
not given any reasons as to why he was 
not in a position to decide the question of 
possession. If the evidence was balanced 
he could have easily found out as to whe- 
ther the balance tilted m favour of one 
party or the other Instead of exercising 
his mind he has adopted an easy course of 
referring the matter to the Civil Court 
for deciding for him as to which of the 
two parties was in possession on the date 
of the preliminary order or within two 
months of that date. It must be remem- 
bered that proceedings under Section 145, 
Criminal P C are to be primarily decided 
by the Magistrate before whom they are 
initiated and only in extreme cases where 
complicated questions of law and fact 
arise making it extremely difficult for him 
to arrive at a conclusion that he should 
take advantage of Section 146, Criminal 
P C for referring the question to the 
Civil Court The reference of the ques- 
tion m a routine manner for the decision 
of the Civil Court is not intended by the 
piovisions of Section 146, Criminal P. C. 

4. Accoidingly this levision is allow- 
ed The impugned order of the Magistrate 
is set aside The case is sent back to him 
to hear the parties and then to decide the 
proceedings on the basis of evidence 
already adduced before him The record 
of the case should be sent back at the 
earliest to the Court below. 

Revision allowed 
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D D SETH, J 

Laxmi Narain and another, Applicant 
v State, Opp Party. 

Criminal Ref No 312 of 1967, D/~ 13-2- 
1969 

Essential Commodities Act (1955), S_. 7 
* — U. P. Food Grains Dealers Licensing 
Order (1964), CIs. 3 and 5 — Mens rea — 
On facts held that applicants were under 
bona fide belief that they could deal in 
food grains and hence they could not be 
charged under S. 7 for contravention of 
1964 Order. 

The applicants on behalf of their firm, 
on 20th October 1966 had made an ap- 
plication for the grant of a licence under 
the U. P Food Grains Dealers Licensing 
Order. 1964 and the reiection of that ap- 
plication was never conveyed to them In 
fact the application was not rejected _ No 
Provisional license was issued as required 
by. Cl 5 (1) of the order, during pending 
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of the consideration of the application. In 
fact, they were issued a licence in the 
year 1967. The applicants continued 
to deal m foodgrams and had sent their 
returns and other papers in the months 
of November and December 1966 to the 
office of the Marketing Inspector. Charges 
were framed against the applicants for 
contravention of Cl 3 of the 1964 Order 
read with Section 7 of the Essential Com- 
modities Act for having sold pea on 17 
December 1966 to another food grain 
licensee 

Held, that the applicants were under a 
bona fide belief that they could deal in 
foodgrams as their application for the 
grant of licence had not been reiected In 
that view of the matter no breach of any 
licensing order can be said to have been 
committed by the applicants and they 
could not be charged for any offence 
punishable under the Act AIR 1966 SC 
43, Applied (Para 6) 

Cases Referred: Chronological Paras 

(1966) AIR 1966 SC 43 (V 53) = 

1966 Cri LJ 71, Nathulal v State 

of M P. 4 

K K. Baipai and Man Mohan Srivastava, 
for Applicant; K C Dhulia, for Opposite 
Paity 

JUDGMENT: — This reference has been 
made by the learned Additional District 
Magistrate (J ) Etawah The facts of the 
case are that Sri Maharaj Singh, Market- 
ing Inspector at Auraiya, district Etawah, 
was informed m the afternoon of 19th 
December 1966 that the two applicants had 
sold 25 kntls and 45 kgs of pea on 17th 
December 1966 to M/s Shyam Lai, Sri 
Govmd, which was a food grain licensee 
at Auraiya The Marketing Inspector was 
further informed that the applicants did 
not possess a license for dealing in food 
grains The applicants are the partners 
of the firm known as Laxmi Narain Ram 
Narain Against both the applicants 
charges were framed by the learned Magis- 
trate 1st Class, Etawah, on 22nd April 
1967 on the statement of Maharaj Smgh, 
Marketing Inspector, Auraiya. The learn- 
ed Magistrate framed the charges against 
the applicants for having contravened 
Cl 3 of the U. P. Food Grains Dealers 
Licensing Order 1964 and thus were 
punishable under Section 7 of the Essen- 
tial Commodities Act These charges, as 
already stated above, were framed on 22nd 
April 1967. Against the order framing the 
charge against the applicants the appli- 
cants preferred a i evision which was 
heard by the learned Additional District 
Magistrate (Judicial). Etawah who has 
made the piesent reference 

2. Sri Maharaj Singh, the Marketing 
Inspector Auraiya, was examined and 
during his examination he admitted that 
Laxmi Narain, one of the partners of the 
firm Laxmi Narain Ram Narain, held a 
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food (trains license for another shop in 
Mahabirganj The Marketing Inspector 
further stated that it Was possible that the 
applicants may have filed an application 
for the grant of a license in the name of 
the firm Laxmi Narain Ram ftaram on 
20th October 1966 He further stated 
that that application had not been rejected 
till the date of his statement He also 
admitted that a licence for selling the food 
grams was issued to the firm Laxmi Narain 
R3m Narain for the year 19G7 
3 The question therefore is whether 
under these circumstances the applicants 
being Partners of the firm Laxrm Narain 
Ram Narain could deal in food grains 
without holding a license for that firm as 
such Clause 5 of UP Food Grams 
Dealers Licensing Order 1964 deals with 
period of licence and fees chargeable The 
second proviso to sub-clause (1) of Cl 5 
of the Order reads as follows 


Providpd further that vhcre an ap- 
plication for a new licence made in ac- 
cordance with sub-clause (11 of Cl 4 has 
not been disposed of within 30 days from 
the date of receipt of the application by 
the licensing authority the applicant shall 
be issued a provisional licence valid for 
three months and the application shall be 
disposed of dunne the validity of the 
provisional licence ’ 

4 Since the Marketing Inspector stated 
that the applicants possibly filed an ap- 
plication for the grant of a licence on 20th 
October I960 a provisional licence ought to 
have been issued in favour or the firm 
much before 19th December 1966 The 
applicants being the partners of the firm 
could not possibly be said to have a guilty 
intention in selling any licenced food 
grams on J7th December 1D6C because the 
Marketing Inspector admitted that the firm 
Laxmi Narain Ram Narain deals in food 
grains and that on behalf of the firm ready 
information of its stocks was given to 
him The Marketing Inspector further 
admitted that m the months of I ovem- 
ber and December 1966 the papers of the 
firm. Laxmi Narain Ram Narain came 
to his office on various dates and he and 
other officials of his office used to *ign 
those papers Thus the evidence of the 
Marketing Inspector himself show s that an 
application for the grant of a new licence 
for selling lood grains had been made bv 
the applicants and the conduct of the 
Marketing Inspector and the other officials 
of his office reason a hi \ led the applicants 
to believe that they could deal in food 
grains As a matter of fact as th» clause 
of the U P Food Grains Licen tng Order 
1964 auoted above shows it was the duty 
of the Markctirc Inspector to have issued 
a provisional licence valid for three 
months within 30 days of the mal mg of 
'he application bv the firm Larmi N tram 
Horn Narain which was adomtcdlv made 
on 20th October I960 It was held In 


Nathulal v State ofM P, I960 Cri U 71 
= (AIR 1966 SC 43) as follows 

"an offence under Section 7 of the Es 
sential Commodities Act 10 of 1955 for 
breach of Section 3 of the Madhya Pradesh 
Foodgrains Dealers Licensing Order 1958 
necessarily involves a guilty mind as an 
ingredient of the offence Considering tre 
scope of the Act it would be legitimate to 
hold that an offence under Section 7 of th» 
Act is committed bv a person if he inten- 
tionally contravenes anv order made 
under Section 3 of the Act The object 
of the Act will be best served and innocent 
Persons will also be protected from haras- 
ment if Section 7 is so construed ' 

5 The provisions of the Food Grains 
Dealers Licensing Orders in U P and 
M P are similar In Nathulal s case the 
accused was a dealer in food grains ard 
had made an application for licence under 
the Madhya Pradesh Food Grams Dealer- 
Licensing Order 1953 and also deposited 
the requisite license fee No intimation 
however was given to him whether his 
application had been rejected He pur- 
chased foodgrains from time to time and 
submitted returns to the Licensing autho- 
rity showing the grams purchased bv him 
The Marketing Inspector checked the 
godowns of the accused in Nathulal s case 
and found that the accused had stored food 
grains without holding any license in ex- 
cess of the quantity permitted by Sec 3 
of the Order The accused was prosecut- 
ed under Section 7 of the Essential Com- 
modities Act 1955 but was acquitted bv 
the tnal Court on the ground that he had 
no guilty mind but in appeal the High 
Court of Madhva Pradesh convicted the 
accused On appeal bv special leave 
Hon hie Supreme Court held as follows — 

That on the facts of the case the con- 
viction of the accused should be set aside 
The accused was under a bona fide im- 
pression that the licence in regard to which 
he had made an application was issued 
to him though not actually sent to him 
It was under this impression that he had 
stored the grain The fa<_t that the licen-- 
mg authority did not communicate to him 
the rejection of his application confirmed 
the accused s belief. It was on that belief 
that he stored the foodgrains and was 
sending the relevant returns to the con- 
cerned authority It was therefore a 
storage of foodgrains within the nre cnb- 
ed limits under a bona fide belief that 
he could legally da ea He could wot 
therefore be said to have intentjonallv 
contravened the provisions of Section 7 of 
the Act or those of the Order mad* under 
Section 2 of the Act 

C The principles hid down h Ihcl 
Supreme Court in Nathulal s ca-e au otrd| 
above apply with full force to the facts! 
of the Instant case The applicants on 
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behalf of their firm, on 20th October 1966 
had made an application for the giant of 
the licence and the reiection of that ap- 
plication was never conveyed to them In 
fact they were issued a licence in the year 
1967 The applicants continued to deal 
in foodgrains and sent their returns and 
other papers in the months of November 
and December to the office of the Market- 
ing Inspector. Thus the applicants held 
a bona fide belief that they could deal m 
foodgrains as their application for the 
grant of licence had not been reiected 
In view of the principles of law laid down 
by the Supreme Court in Nathulal’s case 
no breach of any licensing Order can be 
said to have been committed by the ap- 
plicants and they could not be charged 
for any offence punishable under the 
Essential Commodities Act 
7. After having heard Sii K K Baipai 
and Sri M M Snvastava m support of 
the reference and Sri K C Dhulia, the 
learned brief-holder for the State, and 
for the reasons contained above I accept 
tins reference and quash the charge 
against the applicants dated 22nd April 
1967. 

Order accordingly 
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GANGESHWAR PRASAD AND 
HARI SWARUP, JJ. 

State of U P, Appellant v Trilok 
Chand, Respondent 

Govt Appeal No 2494 of 1965, D/- 
26-3-1969, against order of S J Dehradun 
D /- 23-8-1965 

Criminal P. C. (1898), S. 342 — Object 
— Use of extra judicial confession tor 
convicting accused — Question giving op- 
portunity to explain must be asked. 

The purpose of Section 342, Criminal 
P C is to enable the accused to explain 
the circumstances appearing in the evi- 
dence against him, and m case any parti- 
cular circumstance is to be utilised against 
the accused, it has to be specifically put to 
him, so that he might explain the circum- 
stance. (Para 5) 

Where the only evidence to connect the 
amount recovered from the possession ol 
the accused with the amount stolen was 
the alleged extra-iudicial confessions 
made by the accused to the two prosecu- 
tion witnesses • 

Held, that, the use of the alleged extra- 
ludicial confessions against the accused m 
the absence of any question put to him re- 
garding the same was certainly pre-]udi- 
cial to the accused and not permissible 
under law The alleged confession could 
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not be utilised as circumstances or evi- 
dence to prove the guilt against the accus- 
ed. (Para 5) 

G A , for Appellant, Banarsi Dass, for 
Respondent 


SWARUP, J. The State of Uttar 
Pradesh has filed this appeal against the 
order of the Session Judge, Dehradun 
dated the 23rd March, 1965 by which he 
allowed the appeal of Trilok Chand against 
his conviction under Section 454, I P C , 
and the sentence of one year’s rigorous 
imprisonment and fine of Rs 100 award- 
ed by Sri C N Snvastava, Magistrate 
First Class, Dehradun, and acquitted him 
The learned Magistrate had directed that 
the amount of Rs 2706 recovered from 
the house of the accused be paid to the 
complainant The Sessions Judge direct- 
ed on allowing the appeal that it be re- 
turned to the accused 


2. The case for the prosecution m brief 
was that Inder Singh had a milk shop m 
his house in Doiwala, Police Circle 
Clement town, district Dehradun He had 
collected money a few days earlier and 
had kept it in his cash box in the shop 
It was a sum of Rs 3200 On 13th Janu- 
ary, 1964 at about 8 a m he went to the 
bus stand for going out, but by mistake 
left the milk measuring pot at the shop, 
and hence, sent his servant Babulal to 
bring it from the shop Babulal on com- 
ing back informed him that the door oi 
his shop had been broken open, cash box 
had also been opened and the money had 
been stolen At 8 30 a m on the same 
day Inder Singh lodged a first informa- 
tion report at Doiwala police station about 
the theft and stated that he suspect- 
ed his neighbour Tnloki for having com- 
mitted the theft The reference was to 
the accused Trilok Chand On iect ^ F 
the first information report Harbal Smgn 
S. I. immediately proceeded to make a 
search of the house of Trilok Chand He, 
however, found nothing incriminating in 

th It h was 6 then alleged that on 15th Janu- 
ary 1964 at about 7 30 a m Tnlok Chand 
went to Khem Chand (P W 2) and made 
a confession before him that he naa 
stolen the money and the samehadbeen 
concealed in his house Khem Chand 
thereupon took him to Jagdish Prasad 
fP W 31 and before him it was anegeu 
that Trilok Chand again made a confes- 
sion of his guilt and m order to avoid pro- 
secution promised to point out the money 
whmh lay concealed in his house so that 
xnn'v be paid to complainant Inder 
Singh Both Khem Chand and Jagdish 
Prasad then took him to Harbal Singh 
S I and it is said that before him Tnloh 
Chand stated that money was concealed 
underground m his house Then the S I 
and other witnesses went to the house 
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of his house and took out a ban which 
contained currency notes of Rs 2706 The 
sum was handed over to the S I and a 
memo of recovery was prepared Tnlok 
Chand was prosecuted on the basis of 
these facts 

3 The learned Magistrate on a con- 
sideration of the evidence produced by 
the prosecution believed the statements 
of Khem Chand and Jagdish Prasad about 
the confession made by Tnlok Chand 
and convicted him under Section 454 
1 P C and sentenced him to undergo 
rigorous imprisonment for one year and 
pay a fine of Rs 100 The amount of 
of Rs 2706 was directed to be returned to 
complainant Inder Singh On appeal filed 
by Tnlok Chand the learned Sessions 
Judge held that the confession alleged 
to have been made by Tnlok Chand had 
not been proved On a consideration of 
the evidence he held that the prosecution 
has failed to prove the case against the 
accused He therefore allowed the 
appeal and set aside the conviction and 
sentences awarded to him The amount 
of Rs 2706 was directed to be retured to 
the accused The State of Uttar Pradesh 
has now filed the present appeal 

4 In the first information report no 
details are given about the currency notes 
and therefore it is not possible to hold 
with certainty that the amount recover- 
ed from the possession of Tnlok Chand 
which he claimed to be his own was the 
same which had been lost by Inder Singh 
It was only in Court after having seen 
the money that Inder Singh described the 
currency notes \ hich composed the 
amount As no details of the property 
lost were given before the recovery and 
the amount is not identical to that which 
was s* olen no reliance can be placed on 
his statement to establish that the cur- 
rency notes recovered from the possession 
of Tnlok Chand were those which had 
been stolen from the possession of Inder 
Singh 

5 The only evidence to connect the 

I amount recovered from the possession of 
Tnlok Chand with the amount lo t by 
Inder Singh consists of the alleged extra 
ludicial confessions made by Tnlok Chand 
to Khem Chand and Jagdish Prasad The 
statements of Khem Chand -nd JagdiJi 
Prasad besides being unreliable cannot 
be U'ed against the accused for the reason 
that this had not been put to the accus- 
ed when his statement under Section 312 

I Cnminal P C was recorded The onl> 
question put to the accused on which the 
counsel for the appellant ulied for <ho 
mg that the matter had be^n put to the 
accused was why have the v iltv^s C s 
given tisturonv against >ou 7 In our 
opinion this does not complv with the 
fMu.rcments of Section 342, Cnmi- 
\n \ P F r, Dur P°- e of Section -M2 
ICninnal P C is lo enable the accused 


to explain the circumstances appearing 
in the evidence against him and in case 
any particular circumstance is to be 
utilised against the accused it has to be 
specifically put to him so that he might 
explain the circumstance In the present 
case the most important circumstances 
were the making of the alleged confes 
sions by Trilok Chand to the prosecution 
witnesses Khem Chand and Jagdish 
Prasad Unless these were put to the 
accused it could not be said that the 
accused had been given an opportunity to 
explain them 

The use of the alleged extra-judicial 
confessions against the accused m the 
absence of any question put to him re 
garding the same is certainly preiudicia] 
to the accused and not permissible under 
law In our opinion the alleged confes 
sions cannot be utilised as circumstances 
or evidence to prove the quilt against the 
accused They have got to be excluded 
We are thus left with no evidence to con 
nect the money recovered from the ac- 
cused with the crime 

6 Further nothing has been shown 
to make us hold that the appraisal of evi- 
dence of Khem Chand and Jagdish Prasad 
by the learned Sessions Judge was or 
roneous According to the prosecution 
case the house of Trilok Chand accused 
had already been searched and nothing 
incriminating was found by the investi- 
gating officer and there could be nothing 
to impel him to make the alleged confes 
sions We therefore see no reason to set 
aside the order of acquittal passed by the 
learned Sessions Judge 

7 In the result the appeal fails and 
is dismissed Tnlol Chand respondent Is 
on bail His bail bonds are discharged 
He need not surrender 

Appeal dismissed 


1970 CRI L J 618 (Yol 75, C N 147) 
(ANDIIPA PRADESH IIIGII COUPT) 

Y ONDAIAH J 

In re Somiah and others Petitioners 
Criminal Revn Case No CfO and 
Criminal Revn Petn No G03 of 1907 
D/-1G-2-19GP from order of S J Medak 
at Sangarcddy m Cr C F R No J2G8 
of 1967 

(A) Criminal P C (1898) S 91 — 
Production of documents Stage for 
The u«e of the words whenever In 
Siction 94 postulates that the Magistrate 
can call for the production of am docu- 
ment at the stage of enquiry even before 
the framing of the charge provided he 
considers that the documents whose pro- 
duction was sought for v ere necessar> 
or desirable for the p urpose of enquiry 
CM/HM/D1C7/C3/HGP/B 
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UR 1963 Andh Pra 362, Rel on, 1955 
Indh WR 409, Ref. (Para 6) 

(B) Criminal P. C. (1898), Ss. 94 and 
[39 — Power under S. 94, when can be 
xercised — Nature of satisfaction re- 
luired — Enquiry going: on — Stage for 
intering upon defence not come — Court 
annot be compelled to call for produc- 
ion of documents. 

Unless and until the Court is satisfied 
n each case, taking into consideration the 
acts and circumstances, that it is neces- 
ary and desirable to call for the docu- 
aents, the Court is not bound or obliged to 
end for such documents. The consideration 
ir satisfaction contemplated under Sec 94 
s a proper, reasonable and obiective one 
ind the Court has to give justiciable re- 
isons for its conclusion, to enable the ap- 
ellate or revisional Court to know whe- 
her the Court has applied its mind to the 
joint at issue and decided the same in 
iccordance with law (Para 7) 

Where the enquiry is going on and the 
itage when accused would be called upon 
o enter upon his ‘defence has not come, 
he accused cannot compel the Magistrate 
it that stage to call for pioduction of 
iocuments In such a case when the re- 
luest of the accused has not been refected 
Jnce and for all, but has been postponed 
:o a later stage, it cannot be said that the 
mpugned older of the Magistrate is 
llegal, improper or uniust, justifying the 
nterference of the High Court in revi- 
sion Crl R C. No 551 of 1961 (Andh 
Pra), Ref (Para 11) 

Cases Referred: Chronological Paras 

(1967) Crl R C No 551 of 1967 
(Andh Pra), V. R Sarma v Union 
of India 10 

(1963) AIR 1963 Andh Pra 362 
(V 50) = 1963 (2) Cn LJ 253, In 
re Raghotham 0 

(1955) 1955 Andh WR 409 = 1955 
Andh LT (Cr) 182, Yusuff Sahib 
v Hayagriva Rao 0 

Murtuza Khan and S B Dixit, for 
Petitioners, Jayachandra Reddy and 
Hariseshareddy on behalf of the State 

ORDER: — This is a revision against the 
order of the Munsif Magistrate, Sanga- 
reddy, refusing to call for 22 documents 
at the instance of the accused at the en- 
quiry in P. R C. 6 of 1966 

2. The short question that arises in 
this revision is as to the scope, interpre- 
tation and the application of the provi- 
sions of Section 94 of the Criminal P C 
to the present case 

3. The accused petitioners have been 
charge-sheeted by the Police under Sec- 
tions 381, 467, 409 read with 109, 102-B, 
414. 47 i read with 109, I. P- C 

the enquiry in P R C 6 of 
1966 was pending before the Magistrate, 
w ho has examined some witnesses. Cri- 


minal M P 436/65 by the petitioners under 
Section 94, Criminal P. C requesting to 
call for the production of documents men- 
tioned therein was allowed on 7-12-1966 
Thereafter, on 6-2-1967, an application 
under Section 207-A, Criminal P. C. to 
summon and examine Sri Seshachalapathi 
Rao was allowed by the Magistrate 
P Ws 1 to 4 were examined by 18-4-1967. 
As Sn Seshachalapathi Rao was absent 
for some adjournments, he could not be 
examined and the enquiry was posted to 
12-9-1967, when the present application 
,vas filed The committal Court reiected 
the application as it was belated and not 
bona fide and there was no necessity or 
desirability to call for those documents at 
that stage The revision to the Sessions 
Court to make a reference to this Court 
to set aside the order of the Magistrate 
jvas also dismissed 


4. Mr. Dixit, for the accused, strenu- 
ously and emphatically contended (a) that 
the Magistrate should have exercised the 
power under Section 94 of the Code in 
favour of the accused and called for the 
documents, and (b) that his failure to ex- 
ercise the jurisdiction in favour of the ac- 
cused is illegal, improper and uniust and 
(c) that the order is liable to be quashed 
The Public Prosecutor contended contra 

5. The question for determination is, 
whether on the facts and in the circum- 
stances of the case, the accused-petitioners 
are entitled under Section 94 of the Code 
to call for the production of the 22 docu- 
ments as prayed for by them at this 
stage 

6. For a proper appreciation of the 
question, it is profitable and necessary to 
consider the provisions of Section 94 of 
the Code which read thus — 

"(1) Whenever any Court or in any 
place beyond the limits of the towns of 
Calcutta and Bombay, any officer in chaige 
of a police station considers that the pro- 
duction of any document or other thing 
is necessary or desirable for the purposes 
of any investigation, inquiry, trial or other 
proceedings under this Code by or before 
such Court or officer, such Court may 
issue a summons, or such officer a written 
order to the person in whose possession 
or power such document or thing is be- 
lieved to be requiring him to attend and 
produce it, or to pioduce it, at the time 
and place stated in the summons or order 

Rv X Section" 94 of^the Code, the Court 
Whenever it considers that the pioduc- 
tion of any document is necessary or 
desirable for the pui pose of any zm'esti- 
gation inquiry, trial or other proceeding 
under the Code by or before such Court 
is entitled to call for the production of 
such documents from the Person in whose 
possession or power such document i 

in sM 
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the Magistrate can call for the produc- 
tion of any document at the stage of en- 
quiry before the framing of the charge 
provided he considers that the documents 
whose production was sought for were 
necessary or desirable for the purpose 
of enquiry 

7 The existence of power and juris- 
diction to call for the documents by the 
[Magistrate under certain circumstances as 
'contemplated in Section 94 of the Code 
cannot be equated to his being compelled 
'to exercise that power whenever the ac- 
cused prays for the production of certain 
documents Unless and until the Court 
I is satisfied in each case taking into con- 
sideration the facts and circumstances 
that it is necessary and desirable to call 
for the documents the Court is not bound 
or obliged to send for such documents The 
consideration or satisfaction contemplated 
under Section 94 is a proper reasonable 
and objective one and the Court has to 
'give justiciable reasons for its conclusion 
to enable the appellate or revisional Court 
to know whether the Court has applied its 
mind to the point at issue and decided 
the same in accordance with law 

8 In Yusuff Sahib v Ha\agnva Rao 
1955 Andh WR 409 it was held that the 
nght of the accused to call for the pro- 
duction of any documents accrues to him 
only after he is called upon to enter his 
defence The learned Judge reacted the 
contention of the counsel that Sec 94 of 
the Code conferred an overriding power 
on a Court to compel the production of 
documents 

9 In re Rachotham AIR 1963 Andh 

Pra 3C2 «i Division Bench of this Court 
had to consider the scope and effect of 
the provisions of Sec 94 of the Criminal 
procedure Code In that case the accus- 
ed had to face an enquiry before a Magis- 
trate for a charge under Sec 408 I P C 
for embeszlement of certain amounts 
entrusted to him in his custody as an 
officer-in-charge of a maternity home In 
the course of the enquiry the accused 
requested to call for the production of 
certain documents in the custody of the 
District Magistrate which according to 
him. would show that the prosecution 
case launched on a previous occasion in 
respect of the very same amounts had 
been withdrawn against him Though 

the Magistrate considered it necessary 
and desirable to call for the production 
of the documents the application under 
Section 94 w«is dismissed as he felt that 
in view of the decision of the High Court 
in 1955 Andh WR 409 felted supra) he 
has no power to do so In those circum- 
rtanccs. o Division Bench of this Court 
has held that the Court has power even 
before framing of the charge to call for 
production of the document- if u is satis- 
fied that the production o! the documents 
was necessan or desirable and in the 


interests of justice and observed at p 36J 
thus — 

In that case though the prosecution 
evidence was concluded no charge was 
framed but the Magistrate had ordered 
the calling of three documents at the 
instance of the accused In so far as 
the right of the accused to ask for the 
calling of such documents is concerned, 
he had no such right at that stage and 
the Judgment of Subbarao CJ canno‘ 
on that ground be assailed 
As the Magistrate found that it was neces 
sary and desirable to call for the produc 
tion of the documents it was held that 
the order of the Magistrate can 
not be sustained In the pre- 
sent case the Magistrate has felt that 
it was not necessary or desirable at that 
stage to call for the production of those 
documents The Sessions Judge also 
found that it was not necessary or dcsir 
able at that stage to call for the produc 
tion of the documents in question and 
the accused will have an opportunity to 
call for the same at the stage of the tnaj 

10 In a recent judgment in V R 
Sarma v Union of India Crl R C No 551 
of 1967 (Andh Pra) Mohamed Mirza J 
under similar circumstances has held 
that the reauest of the petitioners to sum 
mon the documents has not been alto- 
gether turned down but rightly postponed 
by the Magistrate to a later date 

11 The Criminal Court has ample 
power and jurisdiction to call for the 
production of documents ff it considers 
that there is necessity or desirability of 
the production of the same at the stage 
of enquiry and before the framing of the 
charge but the accused cannot compel 
the Court to do so unless it is satisfied 
that the provisions of Section 94 of the 
Code are attracted In the present case 
admittedly the stage when the ac- 
cused would be called upon to enter 
upon his defence has not vet come 
The enquiry is still going on After th« 
enquiry if the Magistrate finds on the 
evidence on record that there is prims 
facie material for committing the accused 
he will commit the accused to take their 
trial before the trial Court otherwise 
they will have to be discharged In case 
the accused had to tal e their trial before 
the trial Court the accused would cer- 
tainly have their nght to call for the pro- 
duction of any documents or adduce 
evidence by calling any witnesses and the 
accused can certainly avail that nght at 
that stage The accused cannot compel 
the Magistrate at this stage to call for 
the Production of the documents as pray- 
ed for in the instant case The request 
of the accused has not been refected once 
and for all but Ins been postponed to * 
later stage In the circumstances it can 
not be said that the impugned order of 
the Magistrate is illegal, improper or un 
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ijust, justifying the interference of this 
'Court in this revision petition 

12 In the result, this revision petition 
fails and is dismissed 

Revision dismissed 
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(BOMBAY HIGH COURT) 

DESHMUKH AND DESHPANDE, JJ 

Nana Gangaram Dhore and another. 
Accused, Appellants v. State, Respondent 

Criminal Appeal No 842 of 1966, D /- 
21/22-3-1968 

(A) Criminal P. C. (1898), Ss. 342, 367 

— Murder case — Court can act upon 

prosecution evidence or confession of 
accused or both — Statement made under 
S. 342 partly inculpatory and partly ex- 
culpatory — Court, however, cannot act 
upon such statement. (Para 15) 

(B) Evidence Act (1872), S. 3 — Mur- 
der case — One prosecution witness, ser- 
vant of accused at time of incident and 
at time of giving evidence in Sessions 
Court — Relationship between witness 
and accused (his employer) not strained 

— Witness, held to be an independent 

and disinterested witness. (Para 18) 

(C) Evidence Act (1872), S. 3 — Mur- 

der case — Three prosecution witnesses, 
relations of deceased — Witnesses present 
near scene of offence and in a position to 
see assailants — Besides them, there was 
one disinterested and independent wit- 
ness — Evidence of these witnesses, held 
to be natural piece of evidence, and ac- 
cepted — Fact that individual act was 
not described, could not be considered to 
be infirmity. (Paras 22 to 24) 

(D) Penal Code (1860), Ss. 34 and 300 
thirdly — Murder case — Accused per- 
sons A, B and C are brothers, and accus- 
ed D son of accused A — Accused A, B 
ond C, divided and resided in separate 
houses — A, B, C and D, seen coming to- 
gether and gathering near disputed land 
at one and Same time — They carried 
With them deadly weapons such as iron 
oar, axe and spear and stick — Accused 
Persons rushing together with such wea- 
pons and causing as many as 15 injuries 
tu Part of the body of deceased • — 
their intention held to be nothing but to 
commit murder — Injuries, sufficient in 
ordinary course of nature to cause death 

All four accused could be convicted 
ttoder S. 302 read with S. 34, in the ab- 
sence of any legal infirmity. 

(Paras 25, 29) 

(E) Criminal P. C. (1898), S. 423 — 
Appreciation of evidence — Murder case 
i powers of appellate Court — Appel- 
ants found guilty having shared common 
mention with other acquitted accused 

■JM/KM/E762/69/SSG/M 


persons — Acquittal of these accused held 
bad — There was nothing to prevent ap- 
pellate Court from expressing this view. 

In an appeal by some of the competed 
persons, it is open to the High Court as 
an appellate Court to examine the entire 
evidence The powers of the Appellate 
Court under Section 423 of the Code of 
Criminal Procedure are the same as of 
the trial Court It is true that the trial 
Court being a primary Court of fact has 
the advantage of observing the witnesses 
The appreciation of evidence made by 
such a Court, is entitled to be considered 
with respect However, that will be an 
approach to examine the evidence, but 
that is not a limitation upon the powers 
of High Court If after examining the 
evidence, the High Court is in a position 
to say that the findings arrived at are 
erroneous, contrary to evidence and must 
be set aside, not only there is no legal 
prohibition to do so, but m the interest 
of justice, that must be done 

(Para 37) 

There is no bar in India to the appel- 
late Court acting under Section 423 of 
the Code of Criminal Procedure to appre- 
ciate the whole evidence in a given case 
for the purpose of acceptmg or rejecting 
the appeal before it. If for that purpose, 
the evidence examined as a whole shows 
that the appellants are guilty under Sec- 
tion 34 of the Indian Penal Code having 
shared a common intention with the 
other accused who are acquitted, and that 
the acquittal of these persons was bad, 
there is nothing to prevent the appellate 
Court from expressing that view and giv- 
ing that finding Such findings if they 
could be given in a given case would be 
a proper basic of maintaining the convic- 
tion of the appellants before the Appel- 
late Court Case law disc 

(Paras 16 and 44) 


Cases Referred: Chronological Paras 


(1965) AIR 1965 SC 87 (V 52) = 
1965 (1) Cri LJ 120, Manipur Ad- 
ministration v. Thokcbom Bira 
Singh 

(1965) AIR 1965 SC 1037 (V 52) = 
1965 (2) Cri LJ 142, Karan Singh 
v State of Madhya Pradesh 


(1964) AIR 1964 SC 170 (V 51) = 
1964 (1) Cn LJ 129, Ajendranath 
v State of Madhya Pradesh 
(1963) AIR 1963 SC 1413 (V 50) = 
1963 (2) Cri LJ 351, Krishna 
Govind Patil v. State of Maha- 
rashtra 30, 34, 

(1962) AIR 1962 SC 1211 (V 49) = 
1962 (2) Cn LJ 290, Sunder Singh 
v State of Punjab 
(1956) AIR 1956 SC 51 (V 43) = 
1956 Cn LJ 147. Prabhu Babaji 
v State of Bombay 
(1956) AIR 1956 SC 415 fV 43)- 
1956 Cri LJ 805, Pritam Singh v 
State of Punjab 34, 36, 


36 

43 
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(1954) AIR 1954 SC 648 (V 41)= 

19a4 Cn U 1668 Marachahl PafcHi 
v State of Madras 39 


V B Deshmukh for Appellants V T 
Gambhirwala Asst Govt Pleader for 
the State 


DESIIMUKI1 J — This is an appeal by 
original accused Nos 1 and 2 who are 
convicted under Section 302 read with 
Section 34 of the Indian Penal Code 

2 Originally 5 accused were prose- 
cuted and the charges were under Sec- 
tions 148 302 read with Section 149 and 
alternatively under Section 302 read with 
Sec 34 of the Indian Penal Code were 
also framed against them 

3 The prosecution alleged that there 
was a long standing dispute between the 
deceased Khandu and accused No 1 Nana 
and the members of his family This 
dispute related to the ownership and user 
of survey Nos 1369/1 and 1369/2 Ad- 
mittedly survey No 1369/1 is a pasture 
land and is known as lenddara Survey 
No 13G9/2 is a cultivable land and it ts 
known «s Pandiche Waver The de- 
ceased Khandu has two brothers Tukaram 
and Pandu The accused No 1 Nana 
Gangaram Dhore along with one Gopal 
Takalkar purchased both these lands from 
Pandurang alone some time in 1948 He 
claims to be in exclusive possession of 
these lands as a result ot the sale-deed 
The exclusiye Possession as well as title 
of accused No 1 Nana was being challeng- 
ed Khandu alleged that this was a 
transaction of a conditional sale-deed 
which was in fact a mortgage So fir 
as the Jcnddira the pasture land is con- 
cerned it was alleged that Pandu had 
no right to sell it alone and it still conti- 
nued to be a family land m joint posses- 
sion of Khandu and his brothers 

4 This dispute took various shapes 

and forms There v a- first an enquirv 
before the Revenue Officer for purposes 
of making entries in the record of rights 
as there was obstruction to the exclusive 
possession and user of Khandu. There 
were proceedings under Section 447 
Indian Penal Code Chapter proceedings 
aLo took place However it appears 
that there was no incident of assault by 
and between the parties In 1961 the 
accused No 1 Nana filed a civil suit for 
injunction against Khandu and perhaps 
his brothers for restraining them from 
obstructing accused No 1 s possession and 
user of both the lands. Though accused 
No 1 has denied it. evidence clearly 
shov ed that the said suit succeeded only 
in respect of survey No ie the 

cultivable land but no injunction v as 
granted in respect of the pas* u re land 

5 The last event that took place be- 
fore the present Incident is the purchase 
of undivided interest of Gopal TakaBar 
from his heir by Khandu. Khandu had 


actually filed Civil Suit No 38 of 1865 for 
partition and separate possession of the 
cultivable land It appears that the pur 
chase of the undivided interest of the co- 
owner and the filing of the suit by Khandu 
wa5 not 111 ed by the accused Against 
the above back-ground the present inci 
debt took place on August 10 196a The 
prosecution witness Babu Pavalya Hilam 
(p\V 10) was a servant of accused No 1 
Nana on yearly basis On August 16 
1965 Babu Hilam was directed by accus 
ed No 1 to go to the lenddara land for 
grazing the cattle Bapu pavalya said 
that he had not seen this land and could 
not take the cattle there unless the land 
was pointed out Arrangements were 
made to point out the land to him He 
accordingly went to the land and made 
the cattle graze there He found that 
Khandu was also there sitting on the 
Kbcd-Wafgaon road Khandu s cattle 
were grazing m the pasture land Accord 
injt to Babu Pavalya Khandu asked him 
to take the cattle of accused No 1 away 
from his own cattle as the pasture land 
was fairly big land In fact Khandu 
drove away the cattle of accused No 1 
to some other portion. After some time 
the cattle jn the process of grazing came 
near the road side At that stage accus 
ed Nos 1 and 2 arrived at the scene of 
offence Accused No 5 who was grazing 
some cattle was at a fairly long distance 
and he was having a stick with him We 
m;»V point out that though accuspd No 5 
wos involved in this case there is hardly 
any evidence which brings him near the 
setfne of offence or involves him into the 
crime That being so the acquittal of 
accused No 5 was proper The prosecu- 
tion evidence which mainly consists of 
PW 10 Babu PW 11 Kasibil Tularam 
Dfiamale P IV 12 Sopana Tukaram Bham- 
bure and PW 13 Dagadabai Pandurang 
Bhamburo involve principally accused 
No s 1 to 4 in the conflict According to 
the PrcsecuUww the. tout accused persons 
rushed at Khandu when all of them were 
armed with various weapons Accused 
No 1 Nana had a stick, accused No 2 
PoPat had a spear accused No 3 Ratrn 
had an iron-bar and accused No 4 Bhiku 
had an axe with him. Accused Nos I 2 
and 3 are brothers and accused No 4 
is a son of accused No 1 While 

going towards Khandu accused No 1 
hurled a stone at him which hit Khandu 
and he fell down. All the four accused 
then rushed at Khandu they belaboured 
him with the various v capons that they 
carried. Khandu had gone to the land 
along with his daughter Kasabai A few 
minutes before this incident he asked 
Kasabai to go back to village for taking 
food. At the time Kasabai hid hardly 
covered a distance of 100-200 paces As a 
result of the beating given by the four ac- 
cused with the weapons in their hands. 
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Khandu, lay prostrate on the ground with 
his face towards the earth. Seeing the 
assault Kasabai returned weeping towards 
her father. She went down to Khed 

G. Kasabai went home to Bhambur- 
wadi and informed her ' paternal uncle 
Tukaram Tukaram started with the 
bullock-cart towards the scene of offence 
Tukaram put his brother into the cart 
who was in a semi-conscious state He 
was taken to Khed dispensary The 
Medical Officer sent a report to the police 
station and the police machinery began 
moving On the advice of the medical 
officer, an attempt was made to remove 
Khandu to Sasoon hospital at Poona 
However, by the time the truck carrying 
him reached the outskirts of Khed, 
Khandu died He was brought back to 
the police station. An offence under 
Section 302 of the Indian Penal Code was 
registered and investigation started All 
the five accused were arrested m the 
evening of August 16, 1965 After col- 
lecting all the evidence and completing 
the formalities of inquest panchnama, 
panchnama of the scene of offence etc , 
the five accused came to be charge-sheet- 
ed as stated earlier. 

7. At the trial before the Additional 
Sessions Judge, the prosecution mainly 
relied upon the testimony of the four 
eye-witnesses namely, Babu, Kasabai, 
Sopana Tukaram and Dagadabai w/o 
Pandurang. They gave out a story as 
summarised above 

8. The defence taken by accused Nos 
3, 4 and 5 was that they were not present 
at all at the scene of offence and never 
participated m the assault We have al- 
ready pointed out that even if the prose- 
cution evidence were to be accepted lite- 
rally, it does not involve accused No 5 
into the crime at all We would herein- 
after make no reference to accused No 5, 
but would have to refer to accused Nos 3 
and 4 very often The defence of accus- 
ed Nos 3 and 4 was that they were not 
present at the scene of offence It was 
a false case against them 

9. The defence of accused Nos 1 and 
2 was that they alone were present at the 
scene of offence Khandu always caused 
nuisance to the accused On the date 
of the incident, he had driven his cattle 
into the groundnut crop of the accused 
Accused Nos 1 and 2 along with Laxmi- 
bai, the wife of accused No 2, were work- 
ing in their adioimng field They asked 
Khandu to take away the cattle, Khandu 
however, spoke in threatening language 
and challenged the accused to drive away 
the cattle. As soon as accused No 1 
went near the cattle to drive them away 
Khandu who was carrying a stick, gave 
stick-blows to accused No 1 As many 
as 3 or 4 strokes were delivered A 
struggle then ensued in which accused 


No 1 succeeded m removing the stick 
from the hand of Khandu Khandu im- 
mediately took out a knife from the 
pocket of his Bandi and rushed at accused 
No 2 Accused No 1 then felt that 
there was an apprehension of danger to 
the life of accused No 2 Kliandu’s 
nephew Sopana who had arrived at the 
scene of offence for purposes of grazing 
his sheep, carried an axe with him for the 
purposes of cutting the branches of the 
trees Accused No. 1 snatched that axe 
from the hand of Sopana Tukaram, and 
with a view to save the life of his brother, 
attacked Khandu He does not quite 
recollect as to how many strokes he deli- 
vered In shoit, his defence is that the 
deceased Khandu was the aggressor He 
rushed at accused No 2 with an open 
knife which legitimately created an ap- 
prehension in the mind of accused No. 1, 
that either grievous hurt would be caus- 
ed to accused No 2, or his life may be 
lost It is because of this apprehension 
that accused No 1 acted m his right of 
private defence of person and is protect- 
ed m law They further pleaded that 
no offence was committed hy either of 
them Not only this is the defence 
taken by way of making a statement 
under Section 342 of the Code of Criminal 
Procedure, but accused No 1 reiterated 
the same facts on oath by examining him- 
self as a witness under Section 342-A of 
the Code of Criminal Procedure 

10. The learned Additional Sessions 
Judge reiected the defence theory of the 
right of private defence altogether He 
held that on the proved facts and cir- 
cumstances, there was no stick in the 
hand of Khandu nor any knife In fact, 
Khandu was not wearing Bandi at all 
He had banian and a shirt on his person 
Neither of these two apparel had any 
pocket from which the knife could be 
taken out He. therefore, held that the 
allegation of knife being taken out and 
the attempted assault with the knife, is 
a purelv imaginary defence 

11. The learned Additional Sessions 
Judge believed the piosecution witnesses 
and more paiticularly Babu Pavalya who 
was at the time of the incident as also at 
the time of giving evidence in Court was 
a servant in the employment of accused 
No 1 By repeated reference in his 
■judgment, the learned Judge called Babu 
as an independent disinterested witness 
The other three eye-witnesses, Kasabai, 
Sopana and Dagadabai are found to be 
the relations of the deceased Khandu 
One is a daughter, the other is a nephew 
and the third is his sister-in-law, i e. the 
brother’s wife In the circumstances, 
the learned Additional Sessions Judge, 
felt that their evidence must be examined 
more carefully. Since he found that 
Babu Pavalya’s evidence was clear and 
cogent, he also believed the other three 
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e\ e-witnesses However in accepting 

the testimony of these four witnesses he 
has rthed upon a part of their evidence 
and not the whole He found that there 
was a particular infirmity in the evidence 
of all the four eye-witnesses 1 e the in- 
firmity was that a general statement of 
attack by all the four accused persons is 
made by them but the individual roll of 
each of the accused or the particular 
stroke delivered bY a particular accused 
has not been described by them By a 
process of reasoning which we have not 
followed very clearly he has eliminated 
accused Nos 3 and 4 from the crime ie 
precisely because their individual roll 
has not been stated benefit of doubt is 
given to them and they are acquitted 


12 Having come to that conclusion the 
learned Judge proceeds to consider the 
statement of the two accused under Sec- 
tion 342 of the Code of Criminal Proce- 
dure as also the evidence Riven by accus- 
ed No 1 as a witness on his behalf On 
that statement under Section 342 or a 
similar statement on oath given by accus- 
ed No 1 the learned Judge holds roll ol 
accused Nos 1 and 2 proved m which 
strokes with axe are delivered by accus 
ed No 1 Since he disbelieved the rest 
of the defence theory about the initial 
assault by Khandu and the subsequent so- 
called right of private defence the learn 
ed Judge holds attack by accused Nos 1 
and 2 proved on the strength of their own 
statements under Section 342 of the Code 
of Criminal Procedure In that manner 
he holds that the ate injuries which are 
severe and which are sufficient in the 
ordinary course of nature to cause death 
are accepted by accused No 1 He al-o 
holds that accused Nos 1 and 2 acted m 
concert and in furtherance of their com- 
mon intention. The two accused who 
are appellants here are convicted m that 
manner under Section 302 read with Sec- 
tion 34 of the Indian Penal Code 

13 Shn V B DeshmuHi the learned 
counsel for the appellants opened his 
argument by saying that in view of the 
conclusion arrived at by the learned 
Judge the present appellants who are 
accused Nos 1 and 2 are entitled to ac- 
quittal He sav s that the Prosecution 
evidence of the ev e-witnes-es does not 
speak of an assault with an axe by accus- 
ed No I That evidence alleged use of 
axe b\ accused No 4 Accused Nos 3 
and 4 have been acouitted and the effect 
of that acquittal will be that accused 
Nos 3 and 4 would not be said to have 
remained present at the scene of offence 
and will be deemed to have committed no 
act at all wh'ch is an offence Th e convic- 
tion in criminal trial could be based 
cl’he'- upon the prosecution evidence or 
upon the corfession or admission of lhe 
accused or on both The prosecution 
evidence as led in the Cou-t i~ complete! 


ly inconsistent with the so-called admis- 
sion or the statement made by accused 
persons under Section 342 of the Code of 
Criminal Procedure If accused Nos 3 
and 4 are acquitted then the prosecution 
evidence which does not attribute the use 
of axe to accused No 1 cannot lead to the 
conviction of accused No 1 for making 
use of an axe The prosecution evidence 
therefore at its best will merely prove 
the presence of accused Nos 1 and 2 but 
not the use of axe by accused No 1 11 
the axe is in fact in possession of accused 
No 4 and the use of axe by accused No 4 
is not held proved by the trial Court then 
the conviction of the present two accused 
under Section 302 by making use of Sec 
tion 34 of the Indian Penal Code could 
not be obtained On this shoit ground 
he Says that on the footing of the finding 
given bv the trial Court both the appel 
lants are entitled to an acquittal 

14 He also argued that the statement 
of the accused made under Section 342 of 
the Code of Criminal Procedure may be 
considered by the Court but if there is 
no prosecution evidence which proves the 
guilt of the accused persons it is not open 
to the Court to fall back upon statement 
under Section 342 of the Code of Criminal 
Procedure made by the accused for the 
purposes of obtaining conviction If that 
statement is in the nature of confession 
then the Court may act upon it and con- 
vict the accused If however it is a 
statement in defence where the commis 
sion of the act is accepted only by way of 
defence on certain other footing then ac- 
cording to him the statement has to b p 
accepted as a whole or rejected as a 
whole In other words if the statement 
consists partly of inculpatory portion and 
partly of exculpatory portion the Court 
cannot pick and choose and select that 
part only where guilt is admitted In 
either way neither upon the evidence led 
in the Court as per finding given by the 
tnal Court nor upon the statement of the 
accused persons the conviction of either 
of these persons could be obtained He 
also cited before us certain decisions but 
we propose to refer to this legal position 
a little later 

15 Before we proceed to the impor- 
tant questions of law v/hich arise in this 
case we would consider the evidence as 
led against these tv 0 accused and find out 
whether there is enough evidence to ob- 
tain the conviction of these appellants 
We will point out at this stage that this 
is an appeal by the two convicted persons 
onh and there is no appeal by the State 
against the order of acauittal of accused 
Nos 3 and 4 We are in agreement with 
the learned counsel for the appellant- 
that the Court can act only upon the pro- 
secution evidence or the confession 
accused or both but it cannot act upon 
the statement made under Section 342, 



1&70 Cri. £i. J. Nana Gangaraifi v, 

.Code of Criminal Procedure which is 
partly inculpatory and partly exculpatory 
The peculiar feature of the present case 
is that the prosecution evidence does not 
attiibute use of the axe to accused No 1. 
Even then the learned Judge has acted 
upon the statement of accused No 1 It 
would not be open to base the conviction 
upon the statement of accused Nos 1 and 
2 which is partly exculpatory and partly 
inculpatory and this was clearly errone 
ous The learned Judge has accepted the 
prosecution evidence only to the tune of 
holding the presence of accused Nos 1 
and 2 at the conflict He has given bene- 
fit of doubt to accused Nos 3 and 4, 
though the same evidence is otherwise 
found generally believable by him If 
there is no prosecution evidence at all 
which shows that accused No 1 caused 
any uiiunes with the axe, the finding 
about the use of axe by accused No 1 
could not be based upon the statement 
of accused No. 1 under Section 342 of the 
Code of Criminal Procedure which is not 
in the nature of a confession. The con- 
clusion arrived at by the trial Judge is 
due to want of clear perception regarding 
the relative pieces of evidence on which 
the judgment of Criminal Court could be 
based. We would, therefore, reiect the 
approach of the trial Court and hold that 
the conviction of accused Nos 1 and 2 
on their statement under Section 342, 
Code of Criminal Procedure ought not 
to have been obtained 

1G. Since we will point out that there 
is no legal impediment in the way of this 
Court sitting as Appellate Court in the 
matter of examination of the entire evi- 
dence and giving findings of fact, we 
would proceed to examine evidence first. 
Rive our findings and then point out how 
m law those findings can be utilised for 
the purpose of either acquitting or con- 
victing the accused 

17. Undoubtedly an incident has hap- 
pened on August 16, 1965, near about the 
Pasture land which is a common property 
of the deceased Khandu and accused 
“0 1. Though Pandu, the brother of 
Khandu, had sold both the lands to accus- 
ed No i and Gopala, an attempt of accus- 
ed N° i to obtain injunction m respect 
°f both the lands had failed This is be- 
cause the cultivable land may belong ex- 
clusively to Pandu and accused No 1 
would get exclusive title to that land. 
Ihe pasture land being common property 
of the family, accused No 1 could not get 
exclusive title simply because he was a 
Purchaser from Pandu The Civil Court 
refused injunction m respect of the pas- 
* Ure land though the injunction was 
wanted in respect of the cultivable land 
According to the prosecution, the incident 
: Place on the Khed-Wafgaon Road, 
Khandu was sitting. He was 
r,« c hing his cattle by sitting on the road 

xmbit 24, the map of the scene of 
19T0 Cri.L.J, 40. 
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offence, shows that a blood patch was 
found on the road which is described in 
the panchnama of the scene of offence. 
It is the uniform statement of all the eye- 
witnesses that the incident of assault took 
place at that spot The accused have 
tried to shilt the scene of offence to the 
cultivable land viz , survey No 1369/2. 
The finding of the blood-patch on the 
road clearly supports the oral evidence 
led by the prosecution We would, there- 
fore, hold that the incident took place on 
the Khed-Wafgaon Road at the red patch 
shown in the sketch-map (Exhibit 24) 

18. We may now point out that out of 
the four prosecution witnesses, Babu (P. 
W 10) was a servant of the accused at 
the time of the incident as also at the 
time he gave evidence in the Sessions 
Court Though accused No 1 tried to 
suggest that Babu Pavalya was a servant 
for one year only and was dismissed due 
to bad behaviour, there is nothing on 
record to support that suggestion Babu 
Pavalya appeared to the learned trial 
Judge as an independent and disinterest- 
ed witness His cross-examination does 
not show that anything had happened 
between him and his employer by which 
the relationship between them could be 
strained Babu Pavalya had no axe of 
his own to grind against his employer 
When such a witness comes forward and 
gives evidence, we are satisfied that the 
trial Judge was right m believing this 
witness and describing him as an inde- 
pendent disinterested witness. 

19. Kasabai, the daughter of the de- 
ceased Khandu, was another natural wit- 
ness at the scene of offence. She had 
accompanied her father and had left the 
scene of offence, a few minutes befoie 
the occuirence She is aged 17. Her 
father asked her to go back for lunch and 
then to proceed to other agricultural 
work. She had started m pursuance of 
this instruction and had hardly covered 
a distance of 100 to 200 paces She heard 
a row and her attention is attracted She 
immediately rushes back to Khandu and 
sees the pitiable condition in which he is 
lying in a pool of blood and returns to 
her paternal uncle Tukaram in the vil- 
lage There is ample evidence to show 
that Tukaram arrived at the scene of 
offence with a bullock-cart and carried 
Khandu to the medical officer at Khed- 
Wafgaon Kasabai, according to us, 
though a relation of Khandu, is a natural 
witness 

20. The third witness is Sopana. He 
was grazing his cattle at the hillock near 
the lenddara land. He was actually on 
the Ghat At about 10 am he heard a 
row and ran down the hill. The first 
thing that he saw was that Sopana Maruti 
Kotwal accused No. 5 was running away. 
When he went some distance ahead, he 
saw Khandu lying down injured on the 
road and accused Nos 1 to 4 running 
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av ay lie could clearly see that accused 
No 1 had a stick, accused No 2 had a 
spear accused No 3 h3d an iron bar and 
accused No 4 earned an axe with him 
Though he is a nephew of the deceased 
he is equally a natural witness as he vva» 
grazing his cattle, near about the *cene of 
offence 

21 Last eye witne s is Dacadabai 
fPW 13) She is the wife of Tukaram 
the brother of deceased Khandu Shi. 
was working in her own field near Khed 
Wafgaon Road and was working m the 
field where there was potato crop and 
she saw Khandu passing by her field anJ 
sitting on the Khed Wafgaon road neai 
the lenddara field After some time she 
heard a row and got up from the Dotato 
crop She saw Kasabai going towards 
Bhamburwadi and on going a little 
ahead saw the four accused persons with 
weapons in their hands She could not 
describe which weapon was earned by 
whom. All the four accused persons ran 
away She speaks about the presence of 
Sopana who came running near the spot 
She then speaks about her husband Tul a 
ram coming to the 'pot with the bullocx 
cart and one Vithobo Gulane a neighbour 
helped her and Tukaram to put Khandu 
in the bullock cart 


22 Even though these three witnes cs 
are the relations of the deceased Khandu 
we do not think that being present near 
the scene of offence and being in a po i 
tion to see the assailants thev will let go 
the real culpnts and involve the accused 
persons falsely into the case It is true that 
there has been some strained relationship 
over the land Pandhiche Weaver That 
may be alleged against them as a ground 
for examining their evidence cau*iou lv 
However if Babu is believed as mdeptn 
dent witne-s there is no reason to discard 
the testimony of these three witn«*s es 
simplv because thev are relations Babu 
also speaks of the presence of these wit 
nesses If Babu cnijld. «ce. tb/i id.Vf.Kz, 
and observe them as the incident took 
place m broad day liqht these three wi*- 
ne.^es had an equal oppo-tunity to watch 
the assailants In such circum < tance c it 
is difficult to accept that they will let go 
the real criminals and vail involve the ac 
cused persons simply because of the con 
flict over the fields 


23 The above discus ion shov s tha: 
there is considerable direct evidence o' 
eve witnesses an this ca*e In fact th< 
learned trial Judge has repeatcdlv saic 
that Babu is a disinterested independent 
witness We were taken through the ora 
testimony of all these wi*ncs.es Undoubt 
edl> none of them describes a particulai 
act being committed by a particular ac 
^ j J" fact So^na and Dag dab a 
neard the row and came running tov ard 
the scene of offence They merely f*> ( 
accused k os. 1 to 4 running away Sopon: 


describes the v capons that were Ixinj 
earned by them Dagadabai merely ctaUi 
that each one of them had some \ capon 
in his hand but c he was not m a portion 
to identifv those articles Babu who was 
the nearest to the deceased dc cribcs that 
all the four accused committed the assault 
and delivered strokes with their rcspec 
tive weapons Kasabai also gives similar 
evidence As soon as she heard a rov 
she looked bad- and found that four ac 
cused persons were assaulting her father 
She th°n desenbed the weapons that were 
earned by each one of them We have no! 
reason to disbelieve tfus evidence given! 
by Babu which is fully supported bv the 1 
three other ev e-vvitnesses 
24 The learned Additional Sessions 
Judge has not found this evidence enough 
to hold that all the four accused were con 
cemed in the assault The main infirmity 
pointed out is that the individual act of 
each of the accu ed is not graphicalh 
described In other words this evidence 
of Babu particularly which is dc cribed 
as an independent and disinterested would 
have been sufficient if he had further S3id 
that the axe blow was given on the head 
stick blow was given on the bad etc. 
The event occurred too suddenlv and it 
appears to be of a short duration The 
deceased v as po'sibly surrounded bv *U 
the four accused Even though Babu v -s 
observing from fairlv short distance he 
may not have been in a portion to ob cm 
the particular part of body wVre a parti 
cular stroke v ith a particular weapon 
fell We think that the evidence given 
bv Babu is hone-t and should be acccptcJ 
The evidence of the 3 other v itn'’ i 
equallv a natural piece of ev den c ar 
should be accepted Simply bcc.au i ll 
individual act is not described that can 
not be considered to be an irfirmitv From 
the circumstances to which v e will pre 
sentlv refer v e will point out that it i I 
possible to hold in this ca e that the attacl 
was a. connected attanl h\ all the faux 
a cused even though on the evid n'-e as 
it is it is not po ible to locate the res 
pon ibilitv for the fatal blov then is 
ample evidence to hold that all the four 
accused have acted m furtherance of thnr 
common intention and that intention has 
been actually carried into ef ct It L 
irrelevant that on the e idencc as It 
is responsibility for the fatal bio could 
not be f xed The learned Additional Sr- 
<ions Judge was clearly m e-ror in c* 
pectmg such evidence about partlmlar 
strokes and was further in error in thinl 
ing that where such evidence does not 
txi t, the offence uhHi is a joint res 
ponnbility of every accu ed person bv 
doing the act in furtherance of the common 
intention, cojld rot b“ hold proved 
23 The rviJen e of h" fojr prose cu 
tion e^e witnesses vhich ve believe 
clear! , shows that there vas no Imre- 
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diate reason for this attack The evidence 
of Babu shows that the cattle of accused 
No. 1 were sent for grazing to that land 
for the first time on that day Babu 
clearly says that he did not know the 
field He was required to be guided to 
reach that field At any rate, Babu had 
taken cattle to that field for the first time 
Out of the four accused persons, accused 
Nos 1, 2 and 3 are residents of Khed and 
accused No 4 is a resident of Bhambur- 
wan Even though accused Nos 1, 2 and 
3 are residents of Khed, statement of ac- 
cused No 1 shows that they are all divid- 
ed and reside in separate houses If that 
is so, it is difficult to understand how all 
the four accused should gather together 
near the lenddara field at one and the same 
time. Evidence of witness Babu shows 
that they were seen coming together. 
When these people come together in that 
manner and they carry with them deadly 
weapons such as iron-bar, an axe and 
spear which are undoubtedly deadly 
weapons and though the stick carried by 
accused No 1 may not by itself be describ- 
ed as a deadly weapon, it is certainly a 
weapon carried by him while he was going 
m the company of the other three accused 
with deadly weapons The evidence of 
Babu further shows that accused No 1 
first hit a stone which hit Khandu and 
the result was that Khandu fell down on 
the ground All the four accused then 
rushed at Khandu This shows that there 
was a pre-conceived plan by which all the 
four accused made a concerted attack upon 
Khandu It does appear that the iron-bar 
has not actually been used for causing 
injury on the person of Khandu Accord- 
ing to the Medical Officer Dr. Deshpande, 
injuries on the person of Khandu are quite 
Possible with stick, a spear and axe and 
there is no miury which could be said to 
have been caused by an iron-rod It may, 
therefore, be that the iron-rod was not 
used by accused No 3 However, in- 
juries which could be caused by the other 
three weapons are actually found by the 
inedical officer. All the four accused, in 
mis manner, have acted in furtherance of 
the common intention viz , to effect in- 
juries with the various deadly weapons 
Intention being mainly a psychological 
tact has to be gathered from the physical 
acts committed by the accused persons 
it Persons rush together with deadly 
weapons and cause as many as 15 injuries 
on the vital part of the body, it is difficult 
t0 say that their intention was not to 
commit murder. At any rate even if a 
charitable view was to be taken, the in- 
tention clearly was to cause injury which 
Ku actuall V found on the person of 
handu Those injuries being sufficient in 
ofdtnary course of nature to cause 
. ea m. it will have to be held under Sec- 
°ft 300 Thirdly, that the offence com- 
mitted was undoubtedly one of murder 
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26. The evidence of the Medical Of- 
ficer Dr P S. Deshpande (P. W 6) shows 
that there were 15 injuries on the person 
of Khandu Injuries Nos 8 to 15 are in- 
cised wounds Injury No. 8 is on the right 
eye-brow, injury No 9 is on the border 
of left external ear, injury No 10 is near 
miury No 9 over the border of left ear, 
injury No 11 is just in the middle 
of the left external ear, injury 
No 12 is over the upper part of left side 
side occipital scalp with doubtful fracture 
of subjacent bone, injury No. 13 is on the 
upper border of left external ear, injury 
No 14 is over occipital protuberance, and 
miury No 15 is over the upper part of 
right occipital scalp 3 inches above upper 
border .of right external ear. 

27. It may, therefore, be noted that 
all the incised injuries are located either 
on the scalp, or the left ear or on the 
eye The object was, therefore, the head 
of the deceased The location of injuries 
may now be noted Injury No 1 is near 
the left shoulder blade Inujry No 2 is 
on the upper half left side back 1” inner 
to injury No 1 Iniury No. 3 is on the 
left side back Injury No 4 is over outer 
and posterior aspects of upper one-third 
of left arm Injury No 5 is over left 
temporal scalp just above upper border of 
left external ear Injury No. 6 is on the 
outer aspect of the right arm, and injury 
No 7 is one the right side back near 
vertical mid-line of back 

28. This will show that even the 
strokes delivered by the stick are aimed 
at either the upper portion of the back 
or the shoulder or the head. From the 
description and the location of the m- 
junes, we are satisfied that this was an 
attack to inflict injuries on the vital part 
of the body with deadly weapons 

29. We are, therefore, satisfied that the 

learned trial Judge was m error in re- 
jecting a part of the prosecution evidence 
and accepting only a part of the evidence 
Non-mentionmg of a particular stroke by 
a particular accused could not be said to 
be such an infirmity as to discard any part 
of the prosecution evidence On the con- 
trary, if the deceased received injuries 
when he was surrounded by various ac- 
cused, evidence, as given by the witnesses, 
appears to be more truthful Differing 
from the learned Additional Sessions 
Judge, we would hold that original ac- 
pused Nos 1 to 4 acted in furtherance of 
their common intention which was to 
commit the murder of Khandu Since the 
evidence does not help us to locate res- 
ponsibility for the particular stroke lead- 
ing to the death, we may have to conclude 
that all the four accused could be convict- 
ed under Section 302 read with Section 34 
of the Indian Penal Code, provided there 
was no legal infirmity m coming to such 
a conclusion. — — - 
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30 TJjc learned counsel for llie accus 
ed Shn Deshmukh argued that it is not 
open to this Court to hold that accused 
Nos 3 and 4 were guilty by reappraising 
the evidence The effect of that ac- 
quittal will be that this Court will have 
to proceed on the footing that they were 
not participating in this crime at all In 
order to substantiate this reasoning he 
relies upon the judgment of the Supreme 
Court in Krishna Govmd Patil v State 
of Maharashtra AIR 19G3 SC 1413 In 
that case four accused persons were tried 
under a charge under Section 302 read 
with Section 34 All of them were also 
separately charged under Section 302 
Indian Panal Code Accused Nos 1 3 and 
4 pleaded alibi and accused No 2 pleaded 
a right of private defence The learned 
Sessions Judge found that the prosecu- 
tion witnesses were not speaking the truth 
and that the version given by accused 
No 2 was the probable version In the 
result he acquitted all the accused The 
State preferred an appeal against the 
order of acquittal under Section 302 read 
with Section 34 The High Court dismiss- 
ed the appeal so far as accused Nos 1 3 
and 4 were concerned but allowed it in 
respect of accused No 2 However con- 
viction of accused No 2 was obtained 
under Section 302 read with Section 34 
of the Indian Penal Code The conclu- 
sion of the High Court in that Judgment 
shows that the High Court was not in 
a position to conclude that the fatal blow 
was the blow delivered by accused No 2 
who was accompanying the other accused 
However some other person besides the 
accused must have delivered the fatal 
blow and on that footing conviction of 
accused No 2 under Section 302 read with 
Section 34 Indian Penal Code was 
obtained 


31 The Supreme Court m that case 
pointed out that the charge framed is 
specific against the four accused persons 
There is neither charge nor p-oof that 
there were some other participants in the 
crime In a case where the charge is 
specifically against the four persons and 
evidence is led against these four persons 
only it is difficult to reconcile the finding 
of the High Court with the ultimate con- 
clusion, The Supreme Court points oat 
that in the event of accused Nos 1 3 and 
4 being held not guilty there was none 
with whom remaining accused No 2 could 
share the common intention While illus- 
trating the impact of Section 34 of dif- 
ferent situations the Supreme Court 
pointed out three possible cases — 

(1) A B C and D are charged under 
Section 202 read vith Section 34 of the 
Indian Penal Code for committing the 
murder of E. The evidence is directed to 
establish that the said four persons have 
taken part in the murder 
{2) A, B C and D and (unnamed) others 


are charged under the said sections Eva 
dence is led to show that the four persons, 
together with others-named or unnam'd 
participated jn the commission of th<* 
crime 

(3) A B C and D are charged under 
the said sections but the evidence i 
directed to prove that ABC and D and 
along with them three others have jointly 
committed the offence 

32 By giving the above illustrations it 
is pointed out that m the case of the first 
illustration since the charge as v ell as 
the evidence is led specifically against the 
four persons if three of them arc acquit 
ted the fourth cannot share the common 
intention with anv one of them at all The 
case is however different in the matter 
of 2nd and 3rd illustrations If on the 
evidence led a finding could be given 
that three of them may not have parti 
cipated but along with the fourtn there 
were others named and unnamed., the con 
viction by the use of Section 34 could be 
obtained A similar position would also 
be possible in the case of the 3rd illustra 
turn where a finding could clearly be given 
on the evidence that along with anv one 
of the accused there were other parhci 
pants whose presence is obviously found 
from the evidence led 

33 22nd March 19G3 Wc do not *-« 
how this case could help the appellant It 
deals with the situation where certain 
charges are framed and finding- are given 
on the evidence led So far as the pti'ent 
appeal is concerned the matter i-> ftill 
being dealt with by a Court of facts and 
the powers of the Appellate Court hiving 
been declared and regulated by the Code 
of Criminal Procedure there is no pro 
bibition to this Court m rcappiatsuig cu 
dence and giving its own findings \\c 
thin! that the presence or absence in lhi 
appeal of certain accused persons who 
were initially charged in the Trial Court 
cannot be a governing factor for limiting 
the appreciation of evidence to the appeal 
before this Court Because of the appeal 
the entire record of the trial Court is 
before us and for the purposes of decid- 
ing the appeal of the appellant v c are 
entitled to appreciate the entire evidence 
led in the case and give our findings ll 
is true that an acquittal of accu'ed can- 
not be converted into conviction unless 
there is appeal b/ the State before us 
That does not mean that for the purpo rs 
of satisfying ourselves about the correct- 
ness of the conviction of the appellant 
we are debarred from coming to the con- 
clusion that the acquitted persons were 
v rongh acauitted and that the evidence 
against them was sufficient and aLo good 
ought not to have been rejected 

21 The second judgment on which Mr 
Deshmukh relies is the case of Prabhu 
Babaji v State of Bombay AIR 19a6 S c 
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51 In that appeal, before the Supreme 
Court the appellants challenged the con- 
viction on the ground that the four other 
accused persons along with whom he was 
charged under Section 302 read with Sec- 
tion 34 were acquitted. He could not, 
therefore, be convicted by use of Sec- 
tion 34 of the Indian Penal Code Now, 
the Supreme Court allowed the appeal 
and set aside the conviction But the 
ground on which this -judgment proceeds 
to accept the appeal is that the whole 
gravamen of the charge as well as the 
evidence was that the appellant shared 
the common intention with the specific 
four persons who were mentioned m the 
charge If this is so and if there is neither 
evidence nor charge that the appellant 
shared the common intention with some 
others, it is but logical that he should be 
acquitted This case is decided practical- 
ly on the same piinciples on which the 
earlier judgment in AIR 1963 SC 1413 was 
decided This would be a case governed 
by illustration (1) discussed by the 
Supreme Court in Krishna Govmda 
Path's case, AIR 1963 SC 1413 

35. The next judgment relied upon by 
Mr Deshmukh is Pritam Singh v State 
of Punjab, AIR 1956 SC 415 In that case. 
Pritam Singh, the appellant was first tried 
and acquitted of an offence under S 19 u) 
for possessing a revolver Subsequently, 
he was also tried under Section 302 along 
with others and was convicted and sen- 
tenced to death In the appeal before the 
Supreme Court, it was pointed out that 
the same evidence led to prove the pos- 
session of the revolver by Pritamsing 
which was formerly led in his earlier 
tnal under Section 19 (f) of the Indian 
Arms Act Since he was acquitted on that 
evidence, a contrary finding could not he 
i given on the same evidence, in the sub- 
sequent trial A principle similar to res 
judicata in criminal trial will operate and 
will be a bar to give a contrary finding on 
the same evidence. The Supreme Court 
accepted this reasoning and held that tne 
finding arrived at by a competent Court 
on the same evidence is binding in sub- 
sequent proceedings between the appel- 
lant and the State. In the subsequent 
case, the evidence against him would have 
to be considered regardless of the evi- 
dence of the recovery of revolver front 
him in other words, the second trial 
has to pioceed on the footing that Pritam 
Singh is not guilty of possessing the re- 
volver as found m the earlier trial The 
rest of the evidence may have to be ap- 
bieciated on this footing and conclusions 
drawn Shii Deshmukh argued that this 
Principle v, ill be attracted m this appeal 
as accused Nos 3 and 4 have already been 
acquitted This finding will have to be 
accepted as good and on that footing the 
Present appeal will have to be decided 
We think that that is not the way in which 


that principle is to be operated The 
present appeal is not a subsequent pro- 
ceeding between the State and the acquit- 
ted person The present appeal is not 
only not a subsequent proceeding, but it 
is not even a proceeding between the 
State and the acquitted person It is the 
same proceeding between the State and 
some of the accused who are convicted. 
An entirely different approach has to be 
made in cases of this type which we shall 
presently point out 

3G. We may point out one more -judg- 
ment in -the case of Manipur Administra- 
tion Manipur v Thokchom Bira Singh, 
AIR 1965 SC 87 cited bv Shri Deshmukh 
at the Bar considering the same principle 
which is discussed in Pritam Singh’s case, 
AIR 1956 SC 415 The finding given by a 
competent Court in one criminal trial is 
no bar to the second prosecution if the 
same facts constitute another offence But 
the earlier judgment on the finding 
operated as estoppel or res judicata against 
the prosecution precluding the reception 
of evidence to disturb that finding of fact 
For the same reason mentioned earlier 
this judgment also cannot help the ap- 


pellant 

37. According to us, the correct legal, 
position is that in an appeal by some of 
he convicted persons, it is open to thei 
Sigh Court as an appellate Court to ex- 
imine the entire evidence The powers 
if the Appellate Court under Section 423 
if the Code of Criminal Procedure are the 
;ame as of the trial Court. It is true that, 
he trial Court being a primary Court of 
[act has the advantage of observing the 
witnesses The appreciation of evidence 
made by such a Court, is entitled to be 
considered with respect. However, that 
will be an approach to examine the evi- 
dence. but that is not a limitation upon 
the powers of this Court If after 
armning the evidence, the High Court, is 
m . a Position to say that the findings arriv- 
ed at are erroneous, contrary to evidence, 
and must be set aside, not only there 
no legal prohibition to do so but » the 
inteiest of -justice, that must be done 
38. Having indicated the nature of the 
approach and the powers of this Court as 
an Appellate Court, we would point out 
that in this appeal we have come to a 

definite conclusion that the ]earned Addi 

tional Sessions Judge clearly fell in error 
in rejecting the eye-witnesses evidence 
against accused Nos 3 and 4 and original 

S° n a fintoVSn heaven and' should 
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what Is the effect of it? According to u e 
there is no statutory bar in arriving at 
such a finding It is true that the effect 
of the present judgment will be to hold 
that the two acquitted persons were in 
fact guilty It might rather appear re- 
pugnant on record that those w'ho are 
acquitted are being held guilty However 
the principle of repugnancy on the record 
which is prevalent in England has no ap- 
plication in this country where the pro- 
ceedings are controlled by Statutory pro 
visions Since there is no statutory pro 
vision to convert an acquittal into convic 
tion in the absence of an appropriate ap- 
peal the effect of our finding will not 
result in the conviction of original accused 
Nos 3 and 4 The effect will only be to 
confirm the conviction of the appellants 
before us on the footing that they share 
the common intention with the two acquit- 
ted persons 

39 We may point out a few judgments 
of the Supreme Court where this ques 
tion arose and has been d ended The 
first judgment to which we shall refer is 
the case of Marachalil PaUu v State of 
Madras AIR 1054 SC 643 Seven persons 
were tried under Section 302 read with 
Section 149 The Sessions Judge convict 
ed all of them. He had proposed a «en 
fence of hanging against accused Nos 1 
and 2 and imprisonment for life against 
accused Nos 3 to 7 In the confirmation 
ca*e which was heard along with the ap- 
peal by the accused persons the High 
Court confirmed the conviction as well as 
execution of accused Nos 1 and 2 but 
acquitted accused Nos 3 to 7 by giving 
them benefit of doubt It was contended 
before the Supreme Court that the con- 
viction of accused Nos 1 and 2 under 
Section 302 read with Section 149 of the 
Indian Penal Code was bad in view of the 
acauittal of accused Nos 3 to 7 The 
Judgment of the Supreme Court di'cus'es 
the evidence and points out that the find 
tng of the High Cwist Tcuinflvns accused 
Nos 3 to 7 was difficult to understand 
There was ample and cogent evidence esta- 
blishing the identity of aecu ed I os *» tc 
7 Having come to those findings it was 
pointed out that there v as no *cop- left 
for introducing into the ca<e the theory 
therefore 

held that accusted No- 3 to 7 v ere v rongly 
♦v^ UI V»? d , t, A ,( urther conclusion drawn Is 
that though their acquittal stands that 
»e conviction 
of ,J h Z appellant under Section 302 read 
with Section 149 of the Indian Penal Code 

1 ,V r ? , v er . ^ e Sunder Singh v 
State of Punjab AIR lor 2 SC 1211 'imilar 
addressed to the Supreme 
j caSp gainst four ac 
?iTi na/red Sunder Sin-h and his sons 
Sln -h alone with 
Snill S ^ , 11 v m alleged that thev 
committed murder of Malook Singh 


Darbara Singh and Anup Singh at about 
11 a m In the Abadi of village Habn on 
January 13 1960 It was alleged that 
Sunder Singh and Gurmukh Sin„h were 
armed with lathis and Lai Singh ar<5 
Rachhpal Singh were armed with gun3 
According to the charge framed against 
accused persons Lalsmg fired upon 
Malook Singh and Darbara Singh and 
thereby killed him while Pachhpal Singh 
fired upon Anup Singh and lilkd hurt. 
This firing took place in pursuance of the 
common intention of all the accused per 
-ons That is how Lai Singh and Rachh 
pal Singh were charged under Section 302 
read with Section 34 of the Indian Penal 
Code The learned tnal Judge took the 
view that the evidence adduced against 
Rachhpal Singh left room for doubt and 
so having given Rachhpal Singh the 
benefit of doubt he acquitted him In the 
appeal by the remaining three accused 
the Punjab High Court maintained the 
conviction of the three appellants In the 
matter of sentence the High Court con 
firmed the sentence of death Imposed oh 
Sunder Singh and Lai Singh but reduced 
the sentence of Gurmukh Singh to one of 
life imprisonment Before the Supreme 
Court the argument was raised that 
Rachhpal Singh having been acquitted 
the offence of murder of Anup Singh could 
not be brought home to the accused bv 
use of Section 34 that is because Rachh 
tal Singh has been acauitted and there 
long no appeal bv the State Government 
..gainst him Reliance was Placed upon 
Ihe provisions of Section 423 (a) of the 
< ode of Criminal Procedure for pointing 
tut that this acquittal could not be con 
verted into conviction in the absence of 
n appeal Rejecting this argument it t* 
pointed out that when the High Court 
was dealing with the appeal of the three 
appellants it had inevitably to examine 
the comment made by the counsel against 
the reliability of the v itnes-es on the 
ground that Vhfvr evidence against RaOrdv 
pal Singh had not been accepted bv the 
trial Court and that nece^anlv meant 
that the High Court had to apply its 
mind to that problem as well The manner 
in v hich the High Court has to proceed 
to examine the evidence in an appeal 
where some of the original accu-ed Per 
'ons are only before it the Sup erre 
Court point out this — 

'If in dealing with the case pre enied 
before it on behalf of the Appellants it 
became necessary for the High Court to 
deal indirectly or incidentally with the 
case against Rachhpal Singh there is no 
legal bar at all It may be that in con 
siderang the evidence as a whole the 
High Court may have come to the conclu 
*ion that the evidence again t Rachhpal 
Singh was ur*ati f3ctorv and if it had 
come to c uch a conclusion it votild have 
examined the said evidence in the light 
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of ttiis infirmity. On the other hand, after 
considering the evidence, the High Court 
may well have come to the conclusion, as 
it has, in fact, done in the present case, 
that the evidence against Rachhpal Singh 
is also good and need not have been dis- 
carded. In our opinion, there is no doubt 
that if m appreciating the points made by 
the appellants before it the High Court had 
to consider the whole of the evidence in 
respect of the accused pel sons it was free 
to come to one conclusion or the other in 
respect of the said evidence, so far as it 
related to Rachhpal Singh That is why 
we think that the point made bv Mr 
Sethi that Section 423 (1) (a) precluded 
the High Court from considering the 
merits of the order of acquittal even in- 
cidentally or indirectly cannot be upheld ” 


41. It was then argued before _ the 
Supreme Court that the ratio of Pritam 
Singh’s case, AIR 1956 SC 415 legardmg 
the effect of verdict of acquittal could be 
utilised by the appellant for restricting 
the approach of the High Court towards 
the appreciation of evidence The 
Supreme Court points out that the real 
ratio of that Judgment is that the verdict 
of acquittal by a Court of competent iuiis- 
diction is conclusive between the said per- 
son and the prosecution and it can be chal- 
lenged or reopened only by an anpea. 
against the said acquittal but not other- 
wise Having pointed out that that pro- 
position has no relavance to the apprecia- 
tion made bv the High Court of the evi- 
dence as a whole, the Supreme Court also 
explains what is "indirectly and incidental- 
ly” considering the evidence against the 
acquitted accused The Supreme Cour 
observed as follows — 

"Indeed, as an appellate Cout t, the High 
Court has to consider indirectly incident- 
ally the evidence adduced against an ac- 
cused person who had been acquitted by 
a trial Court in several cases where it is 
dealing with the appeals before it by _tne 
co-accused persons who had been convict- 
ed at the same trial and in doing so,_ the 
High court and even this court sometimes 
records its indirect conclusion that tne 
evidence against the acauitted persons wa= 
not weak or unsatisfactory and that tne 
acquittal made in that sense be regarded 


as uniustified” 

The only implication of indirectly and 
incidentally considering the evidence 
is that the conclusion arrived at m 
such examination of evidence even 
if it goes against the acquitted per- 
son, cannot have the effect of affecting 
the acquittal of those persons unless theie 
was substantive appeal against the acquit- 
tal It is only m that sense that me ap- 
preciation of evidence as a whole is d °h" 
indirectly or incidentally, but the evidence 
can be examined for considering the cor- 
rectness or otherwise of the conviction oi 


the co-accused who are appellants before 
this Court 

42. We may now refer to the facts and 
circumstances of two other cases decided 
by the Supreme Court where the factual 
aspect is slightly different but the ap- 
proach on principle is the same . In 
Aiendranath v State of Madhya Pradesh, 
AIR 1964 SC 170, there was a prosecution 
of several persons under S 414 of Indian 
Penal Code All of them were acquitted 
on the ground that the property before 
the court was not proved to be a stolen 
property The State Government appeal- 
ed only against the acquittal of one of the 
accused persons The High Court came to 
the conclusion that the property before 
the Court was stolen property and the res- 
pondent accused against whom the appeal 
was filed came to he convicted In an 
appeal by the convicted accused before the 
Supreme Court it was contended that it 
was not open to the High Court to record 
the findings about the recovered property 
to be stolen property when the State 
Government had not appealed against the 
other co-accused who had been acquitted 
on the basis of the finding that the pro- 
nertv recovered was not proved to be sto- 
len property The Supreme Court reiects 
this argument and points out that the mere 
fact that the learned Sessions Judge ac- 
quitted the other co-accused, on the gro- 
und that the property recovered was not 
proved to be stolen property, did not pre 
elude the State from appeahng_ against the 
acquittal of the appellant gainst whom 
there is better evidence for establishing 
that he was m possession of the stolen pro- 
perty than the evidence was against the 
other co-accused The ^ate could chM- 
len«e the correctness of the finding of tne 
learned Additional Sessions Judge about 
the property being stolen property and 
consequently the High Court can record 
its own findings on the question This 
c-se illustrates that who appeals is not 
the governing factor which limits th 
powers of appreciation uf evidence of the 
Annpllate Court under Section 4 Li ox me 
Code of Criminal Procedure W ere ‘ s °™ 

is CASTS’ fSS&ti the 

as tss sr&JSti 

acquittal of the other persons, the approach 

acquittal of other persons 

f>, , ast caE e which we would like 

,c refer to i?the Judgment of the Supreme 
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Court in Karanslngh v State of Madhya 
Pradesh AIR 1965 SC 1037 The facts 
of this case are rather peculiar It was 
alleged that the appellant Karan Singh 
one Ramhans and 6 others jointly com- 
mitted the crime Ramhans was abscond- 
ing when the appellant along with six 
others were put up before the Sessions 
Court for trial The Sessions Court con- 
victed the appellant of the offences under 
Sections 302 307 read with Sections 148 
and 149 of the Indian Penal Code How- 
ever he gave the six others benefit of 
doubt and acquitted them The convicted 
accused Karan Singh preferred an appeal 
to the High Court of Madhya Pradesh 
which was still pending when the abcond- 
ing accused Ramhans was traced and put 
up for trial Before the appeal of Karan 
Singh came to be heard and decided bv 
the Madhya Pradesh High Court the trial 
of Ramhans the absconding accused was 
concluded He was acquitted An argu- 
ment was therefore raised before the 
Madhya Pradesh High Court that in new 
of the acauittal of Ramhans the offence 
of murder by making ust of the prov isions 
of Section 149 of the Code of Criminal 
Procedure could not be brought home to 
Karan Singh This argument was reject- 
ed by the Madhya Pradesh High Court 
bv pointing out that the evidence in the 
trial led against Karan Singh when ex- 
amined by the High Court clearly pointed 
out that the appellant and Ramhans had 
committed the offence in furtherance of 
the common intention The fact that this 
fact could not be established against 
Ramhans In a separate tnal which was 
held subsequently cannot aflect the ap- 
preciation of evidence which the High 
Court is bound to do on the evidence 
before it Karan Singh appealed to the 
Supreme Court and reliance was placed 
on his behalf on the judgments m AIR 
1965 SC 1413 Rejecting this argument 
the Supreme Court observed as follows 
'On the other hand we think that the 
judgments earlier referred to on which 
the High Court relied clearl\ justify the 
view that in spite of the acquittal of a per- 
son m one ca«e it is open to the Court in 
another case to proceed on the basis of 
course if the evidence warrants it — that 
the acquitted person was guilty of the of- 
fence of which he had been tned m the 
other case and to find m the later ca e 
that the person tried in it was g\»U\ of 
an offence under Section 31 by virtue of 
having committed the offence along v ith 
the acquitted per-on There is nothing 
m principle to prevent this being done 
** The last two cases which we have 
cued deal with situation of facts v Inch 
are slighth different than the one before 
V*. However the examination of all the 
t Judgments above-*tated itself lead- to the 
lconcluslon that there Is ro bar in this 
country to the appellate Court acting 


under Section 423 of the Code of Criminal 
Procedure to appreciate the whole evi 
dence in a given case for the purpose cl 
accepting or rejecting the appeal before 
it If for that purpose the evidence ex 
amined as a w'hole shows that the ap- 
pellants are guilty under Section 34 ol 
the Indian Penal Code having shared a 
common intention with the other accused 
who are acquitted and that the acquittal 
of these persons was bad there is nothins 
to prevent the appellate Court from ex 
pressing that view and giving that finding 
Such findings if they could be given in a 
given case would be a proper basic of 
maintaining the conviction of the appel 
lants before the Appellate Court Thi e 
being the correct legal approach we think 
that on the findings given by us the con- 
viction of the two appellants under Sec 
tion 302 read with Section 34 is correct 
and must be upheld 
45 The appeal thus fails and is dis 
missed 

Appeal dismissed 
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N C TALUKDAR J 

Kaviraj Basudevananda Petitioner v 
The State Opp Party 

Criminal Revn Ho 381 of 1969 D/ 
23-6-1969 

Penal Code (I860) S 40G — Proceeding* 
under — Suit filed in civil court long be- 
fore institution of proceedings over the 
same subject matter and decreed — Con 
timnnee of proceedings in criminal court 
would be unwarranted and untenable 

(Para 5) 

Chintaharan RoV and Arun KishorC 
Das Gupta for Petitioner Narayan Ran- 
jan Mukherjee for Opposite Part\ 

JUDGMENT — This Rule must be made 
absolute 

2 The Rule is against an order dated 
the 12th March 1969 passed by Sri K R 
Bancrjee Magistrate 1st Class Howrah 

G R 1011 of 1967 

In Case No charg- 

T R 141 of I9G3 

Ing the accused -petitioner Kaviraj Basu- 
devananda under Sec 406 of the Indian 
Penal Code where to ho pleaded not guilty 
and cl umed to be tned and fixing two 
dates for evidence 

3 The fa'ds leading on to the present 
Rule are short and simple On the Ctb 
Annl 1967 one Dibakar Cbalravortv as 
the Manager of the Estate of Mr C U 
Daga and Sm Ratan Jvumvar Debf filed 
a petition of complaint under Section 405 
ol the Indian Penal Code again t the pre 

HM'J?I/D322/09/MBR/B 
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sent accused Kavirai Basudevananda, be- 
fore the Sub-Dmsional Magistrate (Judi- 
cial) Howrah, and on receipt of the said 
complaint, the learned Sub-Divisional 
Magistrate,. sent the petition of complaint 
to the Police for taking cognizance and 
for investigation. The said complaint 
thereupon, was treated as the First In- 
formation Report and, after completing 
the investigation, a charge-sheet was sub- 
m j e ° a £amst the accused-petitioner 
n nde f S < r ct l ons 420/406 of the Indian 
Penal Code before the learned Sub-Divi- 
sional Magistrate, Howrah The case 
was, ultimately, transferred to the file of 
the present incumbent Sri K R Eaner- 
3ee, Magistrate, 1st Class, Howrah for 
disposal Copies of docujnents and state- 
ments were supplied to the accused and, 
alter hearing the parties, the learned try- 
i o?i. "Jj^istrate, by his order dated the 
lzth March 1969, framed a charge under 
Sec 406 of the Indian Penal Code against 
jhe accused-petitioner The said charge 
has been impugned and foims the sub- 
ject-matter of the present Rule 
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stitution of the present criminal case 
under Sec 406 of the Indian Penal Code, 
bmt Ratan Kunwar alias Ratan Kumvar 
Debi as well as Kavirai Basudevananda 
the present petitioner, iointly instituted 
Title Suit No 233 of 1965 in the court of 
the learned Munsif, 5th Court at How- 
against one Sidheswar Chakravorty 
for khas possession of the suit properties 
evicting the said Sidheswar Chakravorty 
and it was clearly averred therein that 
the property was possessed by the plain- 
tiff No 1 Smt Ratan Kunwar Debi by 
virtue of a declaration made by the plain- 
tiff No 2, Kavirai Basudevananda The 
said suit, thereafter, was decreed and the 
present criminal case was filed much after 
the said civil suit This would appear 
from paragraphs 1 and 2 of the petition 
affirmed in this Court by one Tara Pada 
Ghose There is no demurrer on the 
part of the State. I, however, do not 
find any material on the record to sup- 
port Mr Roy’s other submission in this 
context that there is also a suit pending 
in the Hon'ble High Court over the said 


4. Mr Chintaharan Roy, Advocate 
(with Mr. Arun Kishore Das Gupta, Ad- 
vocate), appearing on behalf of the accus- 
ed-petitioner, in support of the Rule, has 
made a two-fold submission The fust 
contention of Mr Roy is that the present 
proceedings are unwarranted and unten- 
able, in view of the two earlier suits ip 
the Civil Court now pending, namely, one 
y 1 the court of the learned Munsif, 
?th Court at Howrah and the other 
ln the Hon’ble High Court over the 
said properties Mr Roy argued in this 
context that the cause of action is essen- 
tially civil m nature and the criminal 


issue Be that as it may, it is abun- 
dantly clear that the relief prayed for m 
the instant proceedings m the criminal 
corn t is a civil one and for a proper deter- 
mination of the issue that has been laised, 
the criminal couit is perhaps, not the 
proper forum Having regard to the 
fact that over the same subiect-matter a 
suit was also filed in the civil court and 
the same has been decreed, a continuance 
of the present proceedings in the criminal 
court would be unwarranted and unten- 
able I uphold the first contention rais- 
ed by Mr. Roy on behalf of the accused- 
petitioner 


Proceedings are an abuse of the process 
of the Court The second contention of 
Mr Roy is that the date of the incident is, 
ox facie, significant being the 24th day of 
March, 1948 and for agitating such an old 
matter, the criminal court is, certainly. 
Pot the proper forum Mr. Narayan 
■uanjan Mukheriee, Advocate, appearing 
on behalf of the State has submitted that 
mere is nothing on the record to show 
mat there is a suit pending m the High 
t-ourt and that there is no bar in law to 
tne institution of the present criminal 
proceedings, merely because, over the 
fame property a smt in the civil court at 
iiowrah is pending With regard to the 
second contention raised by Mr Roy, 
Mr Mukheriee has submitted that it is, 
undoubtedly, unusual but not illegal and 
ne left the matter to the discretion of the 
Court 

5- Having heard the learned Advocate* 
appearing on behalf of the respective 
Parties and on going through the mate- 
1 j 3 op record, I find that there is a con- 
^ orc e behind the submissions of 
i su. “Pmfoharan Roy On or about the 
rath December, 1965, long before the in- 


6. The second ground taken by Mr. 
Roy is also on a strong footing The 
charge itself brings to light the intriguing 
fact that the cause of action is alleged to 
have taken place so far back as on the 
24th day of March, 1948 It is pertinent 
in this context to refer to the said charge 
which is as follows — 

"That you, on or about the 24th day of 
March. 1948, being entrusted by Smt 
Ratan Kumvar Debi and/or her husband 
Sohanlal Daga alias Seth, since deceased, 
with property to wit cash amounting to 
Rs 1,04,000/- or Rs 70,000/- dishonestly 
used that property in violation of the 
legal contract, express or implied, which 
vou made touching the discharge of such 
trust and thereby committed an offence 
punishable under Sec 406 of the Indian 
Penal Code and within my cognizance ” 

It is passing strange that a complaint is 
made in the criminal court with legard 
to an offence purported to have taken 
place so far back as on the 24th March, 
1948 Much water had flowed down the 
Ganges since that time and has be-en fol- 
(owed by civil suit which has also been 
decieed Mr Mukheriee has contended 
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that there is no legal bar to the institu- 
tion of such a case The question how- 
ever is one of principle and the question 
is not es entially of legality but also of 
propriety Therefore m the facts and 
circumstances of the present case I hold 
that a continuance of the present criminal 
proceedings in the court below on such a 
charge would not be proper and main- 
tainable 


7 In the result I make the Rule ab- 
solute set aside the charge that was from 
ed under Sec 406 of the Indian Penal 
Code on the 12th March 1969 by Sn K R 
Banerjee Magistrate 1st Class Howrah 
GR Case No 1011 of 1967 

m— — — — and I quash the 

T R 141 of 1968 

relative proceedings pending before im 
Rule made aosolute 
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Osman Gam Petitioner v Tahuran- 
ncssa Begum Opp party 
Criminal Revn No 707 of 1965 D /- 

28 7-1966 


Criminal P C (1898) S 188(C) Proviso 
— Applicability — Husband served with 
notice of petition under S 488— Husband 
filing written statement but later not 
appearing — Ev parte order made — Pro 
VISO not applicable — llis petition for 
setting aside order rejected — Rejection 
correct 


Where a husband served with notice of 
the application under S 488 of the Cnmi 
nil P C files written statement but later 
rtocs not appear and an e\ parte order is 
Passed S 4I’3(G) proviso dots not apply 
The rejection of his petition for setting 
aside the order is correct 

(Paras 5 and G) 
It is an lx parte order passed under 
the circumstances mentioned m S 4?8[G) 
Proviso which is liable to be set aside 
„ (Para 4) 

Wien the husband is served \ ith notice 

« iiTSf ,n, L thcre n no ouaution of 
his wilfully avoiding service V h<* n he 
lilts written statement there is do no 
hl \ " ,Ir,,, lv neglectin'* to 
attend the court When he fail- to ap- 
S 4 f1(6) provi o v lichTs 
hn i vhorc ho opposite pirtv cannot 
oe made to or docs not attend the court 

« « *5 SA S - 1 ;,™ . ,S"S 

2ft “i s ,hC ““» d 

(Para *5) 
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The rejection therefore of his petition 
for setting aside such order is correct. 

(Para i\ 

Bisvvanath Bhattacharya for Petitioner 
Chinta Haran Roy and Arun Krishna Das ; 
Gupta for Opposite Party 

ORDFB— The husband m a proceed 
ing under Sec 488 Cr P C obtained this 
Rule against the order of the learned 
Magistrate reiecting his prayer made ' 
under the proviso to Sec 48S(G) ct th 
Code for setting aside an ex parte order 
for payment of a maintenance allowance , 
of Rs 50/- per month to his wife 

2 The materials on record show that 
the petitioner was served with notice of 
his wife s application under Sec 483 
Cr P C and that he also appeared in 
court and filed his written statement but 
thereafter did not appear The proceed ’ 
mg ended in an ex parte order directing 
payment of maintenance allowance a* 
stated above Six months thereafter thP 
petitioner appeared in court and applied 
under the proviso to Sec 483(6) for settirK ‘ 
aside the ev parte order The learned 
Magistrate refused to entertain the nraver 
on the ground of limitation 

3 The learned Advocate appearing tn 
support of the petitioner contend* that 
Sec 5 of the Limitation Act would apply 
to the case and that the learned Magis 
trate fell into an error in finding that 
Sec 5 of the Limitation Act would hot 
apply and that the application was barred 
by limitation 

4 Sec 488(G) of the Code requires that 
evidence in connection with a proceeding 
under the section should be taken in pre 
s^nce of the other party or his pleader 
The proviso appended to the clause <a\$ 
however that if the Magistrate is satis- 
fied that the other party is wilfully avoid- j 
inn service or wilfully neglecting to at- » 
tend the court he may proceed to hear t 
and determine the cast ex parte It Ss an 
order passed ex parte under the above 
circum tancts v hich is liable to be c ct 
a-idc for good cause shov n on an appli 
cation made within three months from 
the date thereof The auestion is whe 
ther the second part of the proviso which 
refers to setting aside of the t% parte 
order is at all attracted to the facts of 
the pre ent case 

5 As 1 have already 'tated the Ptc- 
-tnt Petitioner was 'xrved v ith notice of 
the P'occcdmg So there was no ques- 
tion of his wilfully avoiding '•ervice He 
attended court and al<o bird hi* written i 
statrmcn* as is admitted in paragraph 3 
of h s presi nt application Thus there 
was no auc*tion of his wilfully negmetin.- 

to attend the court either ThercalUi 
the present petitioner did not appear per 
*onalfy but hts lawyer appeared on some 
occasions before the Magistrate and the 
learn* d Magistrate proceeded with the 
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case The proviso in my view is not at- 
tracted to cases where the opposite party 
having been served with notice appears m 
court, proceeds to contest the application, 
but does pot appear on the last date when 
evidence is recorded If we consider to- 
gether the two circumstances of 'wilfully 
avoiding seivice’ and 'wilfully neglects to 
attend the court’ as they appear in the 
Proviso to Section 488(6) the reasonable 
interpretation of the proviso would be 
that it is attracted to cases where the 
opposite party cannot be made to or does 
not attend the court at all If the oppo- 
site party before the Magistrate attends 
court and thereafter fails to appear, the 
proviso in my view would not be attract- 
ed and an order made in the case in the 
petitioner’s favour would not be liable to 
be set aside under the second part of the 
proviso 

6. In the above view of the matter the 
question of limitation would hardly arise 
in the present case. The application of 
the petitioner for setting aside the ex 
parte order has in my view been nghtlv 
reiected The Rule accordingly stands 
discharged 

Petition dismissed 


1970 CRI. L. J. 635 (Yol. 76, C. N. 151) 

(DELHI HIGH COURT) 

I D DUA. C J 

Ram Singh, Petitioner v The State, 
Respondent 

Criminal Revn No 582 of 1968 D /- 13- 
1-1969, against order of Addl S J . Delhi, 
D/- 23-12-1968 

(A) Defence of India Rules (1962), 
Rr. 126-P (2) (iv) (as amended in 1963), 
126-1 (7) (b) — Mere possession of gold 
in excess of permissible limit is not of- 
fence — It is acquisition in excess of such 
limit which constitutes offence. 

(Pai a 5) 

(B) Evidence Act (1872), Ss. 26, 25 — 
Expression "Custody of Police” — - Mcan- 
ing of — Confession made to Excise Offi- 
cer in presence of Police Officer is inad- 
missible — Conviction solely on basis of 
such confession is illegal. 

Whereas S 25 renders inadmissible a 
confession made by an accused to the 
Pohce, S 26 goes further and enacts that 
a confession made by a person, while he 
ls in the custody of the police, even to a 
third person, who may not be a police 
officer, is inadmissible unless it is made 
m the immediate presence of a Magis- 
trate The reason underlying these two 
sections is obvious, namely, that the in- 
fluence of the police is presumed to affect 
the voluntary nature of the confession 
and, therefore, its reliability The law 

CM/DM/B35G/69/BNP/B 


Is imperative in excluding what comes 
from an accused person m the custody of 
the police if it incriminates him Courts 
in this country have been so iealous of 
the voluntary nature of the confession 
that they have construed the word "cus- 
tody” not necessarily to mean custody 
after formal arrest, but it has been held 
to extend to a state of affairs in which 
the accused can be said to have come into 
the influence of a police officer or has 
been even under some form of police sur- 
veillance or restrictions on his movements 
bv the police (Para 5) 

A conviction for acquisition of gold in 
excess of permissible limit based solely 
on confession of accused made to Excise 
Authority in presence of Pohce Officer is 
illegal as such confession is inadmissible. 
AIR 1956 Kutch 1, Ref to (Para 5) 

Cases Referred: Chronological Paras 
(1956) AIR 1956 Kutch 1 (V 43) = 

1956 Cn LJ 217, Jagiit Singh v. 

State of Kutch 4 

Gurcharan Singh, for Petitioner, V D 
Misra, for Respondent. 


ORDER: — In this revision, the peti- 
tioner challenges his conviction bv Shri 
H L Sikka. Sub-Divisional Magistrate, 
New Delhi under Rule 126-P (2) (iv) 
of the Defence of India Rules as amend- 
ed m 1963 and sentence of six months’ 
rigorous imDrisonment and a fine of 
Rs 200/-. affirmed on appeal by the learn- 
ed Additional Sessions Judge Delhi, by 
means of his order dated 23-12-1963 The 
circumstances leading to the initiation of 
this case are stated in the complaint dated 
4-8-1965 (Exhibit P Ai made by the 
Assistant Collector of Central Excise, 
Delhi According to this _ complaint, on 
24-3-1964 Inspector of Police. Incharge 
Kotwah Police Station Chandni Chawk, 
Delhi, detained Ram Singh s/o Doongei 
Singh on suspicion that he was carrying 
contraband gold on his person On being 
searched in the presence of the Central 
Excise Officers and independent witnesses, 
13 gold Passas of 10 grammes each were 
recovered from him The passas bore 
inscription of Manilal Chaman Lai & Co , 
Bombay On interrogation Ram bmgb 
s/o Doonger Smgh stated that he had 
purchased these Passas on the same day 
from Ram Singh s/o Jaggu Mai Dalai 
The latter Ram Singh was also ' lntei ro- 
uted and on 24-3-1964 he admitted hav- 
in'* sold 13 Passas to the former Ram 
Singh s/o Doonger Smgh These 13 
Paisas were a nart of 16 Passas which 
had been brought to Ram Singh s/o Jaggu 
Mai by someone for disposal the lernain- 
ing three Passas having been retained bv 
Ram Smgh s/o Jaggu Mai _ for 
poses of his niece’s marnage On searen 
of the person of Ram Smgh s/o Jagg 
Mai. three Passas of 10 grammes each 
with similar inscription we;e also re- 
coveied Both Ram Singhs were made 
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accused persons Ram Singh s/o Doonger 
Singh being accused No 1 and Ram Singh 
s/o Jaggu Mai accused No 2 Then 
occurs the following averment in the 
complaint — 

4 That since the accused No 1 could 
neither produce a valid permit from the 
Gold Control Administrator for the ac- 
quisition of the 13 Passas of gold nor anv 
proof to the effect that the same had been 
declared under the gold control rules and 
accused No 2 also could not produce a 
valid permit from the aforesaid authority 
for the 3 Passas recovered from him the 
gold recovered from both was seized 
under Rule 126-L of the Defence of India 
Rules 1963 The gold Passas seized 
from both the accused have since been 
confiscated b> the Asstt Collector Cen- 
tral Excise Division Delhi under R 126-M 
of the Defence of India (Amendment) 
Rules 1963 vide his ndiudication order 
C Nos Gold/8/64/13588 90 and Gold/8/ 
64/l' , 535-87 dated 4th Julv 1964 

5 The complainant submits that accused 
No 1 and accused No 2 had in their pos- 
session or under their control 13 Passas 
weighing l^O grammes and 3 Passas oi 
gold weighing 30 grammes respectively 
which they had bought or otherwise ac- 
quired or accepted m contravention of 
the Defence of India Rules 19G2 and 
Defence of India (Amendment) Rules 
1963 and hence they have committed an 
offence punishable under Rule 12G-P (2) 
(n) ibid 

2 Shri Ome-h Saigal the learned 
M igistrate dealing with the case dis- 
charged Ram Singh s/o Jaggu Mai on 15- 
12-1065 after recording the evidence led 
bv the prosecution holding that the said 
accused had with him the quantity ol 
gold permissible under the law Cmrgc 
under Rule 12G-II (d\ of the Defence oi 
India (Amendment) Rules was however 
framed against Ram Singh s'o Doonger 
Singh because pnma ficie the case was 
found to have been made out against him 
Dy the learned Magistrate 
. 3 . TH lc "' rnccJ Sub-Divisional Magis- 
trate ncahng with tne ca^e against the 
present petitioner (Ram Singh s/o Doon- 
ger Singh) considered the evidence of the 
prosecution and observed that there was 
no doubt about 13 Passas of gold having 
r C n l f^i e a?' ereci * bv tf ?*- In 'D« cto r of the 
™ ? ^<i C j° th ? Dre cnt Petitioner 
The pha o! the accused 
that he had only five Pissas of rold 
whereas the remaining C P 2 -sas of gold 
were in th^ possession of two of his 
V as f'l 1 , telw^d b% the learnee, 
S5’ I hif 5 *° na l AI *p strat « on the giourd 
Center? thv 4 » A ' 4 a-H Collector o. 
t?Wn * lhls pIca , ha *3 not be-n 

v T, e P° sso - ,; *<m of 13 Pa _is oi 

cold each wenhm- 10 grammes v as held 
hv tae learned Suh-tUvi vonal M.Jtrate 
m exce s of the permissible limit of 


50 grammes as mentioned In R 126 I (7) 
(b) of the Defence of India (Amendment) 
Rules 1963 The accused questioned the 
admissibility of his statements recorded 
by the Central Excise Authorities on the 
ground that at that time the police offi 
cers were aLo present but the learned 
Magistrate did not express any opinton on 
this objection on the view that the re- 
covery of gold from the accused was in 
excess of the permissible limits On this 
basis the present petitioner was convict 
ed under Rule 126-P(2) (iv) and sentenc 
ed as mentioned above 

4 On appeal the learned Additional 
Sessions Judge noted the following four 
points argued on behalf of the counsel 
for the appellant — 

1 Absence of reliable evidence of the 
recovery of 13 Passas of gold from the 
accused 

J The confessional statement of Ram 
Singh accused made before the Excist 
and Poliee Officers is not admissible lit 
evidence as the same is hit by Secs 24 2J 
of Evidence Act 

3 The prosecution has failed to pro 
duce Durga Parshad a recovery witness 
in the case and the presumption for his 
non-production should be taken against the 
prosecution and 

4 The defence version which is proved 
from a reliable evidence smashes the pro 
sccution theorv particularly vvh„n it is 
supported by the evidence of Ram Singh 
Dalai who was co-accused in the case 
After considering the submissions of the 
counsel for the accused the Court below 
felt no doubt that there were contradic- 
tions with regard to calling of Ram Singh 
Dalai the sending of information to 
Customs the manner in which recoverv 
witnesses were called and the manner in 
which recoverv' was effected on 13 Passas 
of gold from the accused and the pn parti- 
tion of the recovery memos These dis- 
crepancies were however not considered 
so serious os to be fatal to the prosecution 
case because the recovery of 13 Passis 
was not denied by the accused himself 
his plea being that five Passas belonged to 
him and the remaining 8 Passas to Ins two 
brothers The Court then upheld the 
broad facts that — 

(I) the accused was found in possession 
of 13 Passas of gold (2) these \ ere re- 
covered from his person (3) these were 
recovered m the presence of witnesses and 
Fxcise Staff (4) the r ime was seized vide 
recovery memo signed bv the P Ws 
(5) at his instance Ram Singh s/o Jaggu 
Mai was apprehended from vhom similar 
thret- Pa"3s were recovered and (6) his 
confessional statement in his own hand 
All the'e facts taken together according 
to the lower Appellate Court c'tabli n 
that the Pa-sas in auestion were recover- 
ed from the possession of the accused 
The statement of the accused Exhibit 



1970 Cxi. L. J, 

P W 2/D which was challenged on the 
ground that the same was hit by Sec- 
tions 24 and 25 of the evidence, was ad- 
mitted in evidence on the ground that 
Excise Inspector was not a police officer, 
and the presence of the S H O was im- 
material. Reliance for this view v, as 
placed on Jagptsingh Tannasingh v State 
of Kutch, AIR 1956 Kutch 1, Recovery 
of the gold in question was held to have 
been amply proved and the defence evi- 
dence having been rejected and relying 
on the confession of the accused-peti- 
tioner, the appeal was disallowed. 

5. On revision in this Court, after 
hearing arguments of both sides on 8-1- 
1969, I set aside the accused-petitioner’s 
conviction and acquitted him by a shoit 
order, reserving detailed reasons to be 
given later and it is by means of the 
present order that I am giving my reasons 
in support of the order of acquittal It 
has been contended before me that mere 
possession of 13 Passas of gold is not an 
offence and this is not disputed before me 
on behalf of the State Rule rl2G-P (2) 
(ivl of the Defence of India Rules reads as 
under. — 

"126-P Penalties— (1) - * * * 

(2) Whoever, — 

(iv) buys or otherwise 
ncquues, or ac- 

cepts gold m con- 
travention of any 

piovision of tins 

Part, 

* x * 

t 

shall be punishable with imprisonment foi 
a term of not less than six months ano 
not more than two years and also with 
fine ” 

It is, therefore, clear that the Couits below 
are wrong in convicting the present peti- 
tioner under this rule merely for posses- 
sion of the gold in question I need not 
go into the provisions of the rules in 
question for possession because it is not 
disputed that mere possession of 13 Passas 
of gold is not an offence It is only ns 
acquisition which is an offence For the 
acquisition, apart from the confession ot 
the accused-petitioner, there is no other 
evidence on which reliance has been 
Placed on behalf of the prosecution before 
me The question, therefore, turns on the 
admissibility of the confession and this 
controversy lies within a very narrow 
compass It is not disputed that the pre- 
sent petitioner was m custody of the police 
when he made the confession Section 
of the Indian Evidence Act, in unequivocal 
terms, provides that no confession made 
by any person, whilst in the custody of a 
Police officer, shall be proved as against 
such person unless it is made in the im- 
mediate presence of a Magistrate Sec- 
tion 25 of the said Act renders improva- 
ble against a person accused of any onence 
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a confession made to a police officer 
Whereas Section 25 renders inadmissible 
a confession made by an accused to the 
police. Section 26 goes further and enacts 
that a confession made by a peison, while 
he is in the custody of the police, even to 
a third person, who may not be a police 
officer, is inadmissible unless it is made 
in the immediate presence of a Magis- 
trate. The reason underlying these two 
sections is obvious, namely, that the in- 
fluence of the police is presumed to affect 
the voluntary nature of the confession 
and, therefore, its reliability The law is 
imperative in excluding what comes from 
an accused person m the custody of the 
police if it incriminates him Courts m 
this country have been so lealous of the 
voluntary nature of the confession tnat 
they have construed the word “custody 
not necessarily to mean custody aftei 
formal arrest, but it has been held to 
extend to a state of affairs m which tne ac- 
cused can be said to have come into the 
influence of a police officer or has been 
even under some form of police surveil- 
lance or restrictions on his movements by 
the police. I do not consider it necessary 
to refer to the evidence for the prosecu- 
tion because before me, apart from the 
confession, it is conceded there is no other 
reliable evidence in regard to the acquisi- 
tion of the gold in question It is true that 
a passing reference has been made at the 
bar to the evidence suggesting that tne 
searching officer who seaiched the person 
of the present accused-petitionei , was 
himself not searched. This suggestion ap- 
pears to be used for the argument that 
the present accused-petitioner’s search was 
irregular and, therefoie, not to be leiied 
upon, but on the view that I have taken 
of the case in hand I express no opinion 
theieon I also consider it unnecessary 
to refer to some decided cases cited at the 
bar because the legal position seems to 
me to be fairly well settled 

6. The conviction of the petitioner is 
thus set aside and as he has already been 
ordered to be released, no fuither order 
to this effect need now be made 

Revision allowed 
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(ORISSA HIGH COURT) 

G. K. MISRA AND B K PATRA, JJ 
Jogi Sahu, Appellant v State, Respon- 
dent 

Criminal Appeal No 108 of 1966. D/- 

16-10-1968, against older of S. J„ Cuttack, 
D /- 24-3-1966. 

Evidence Act (1872), Ss. 3 and 118 
Criminal P. C. (1898), S. 367 — Apprecia- 
tion of evidence — Murder — Child %vit- 
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ness the only eye witness — Victim of 
tutoring — Two different versions one 
before committing Court and another be 
fore Sessions Judge — No corroborating 
evidence to connect accused with murder 
— No rclnnce can be placed on such 
evidence — Conviction cannot s>tand — 
Court of fact can examine both versions 
*— But when two conflicting versions arc 
given and on evidence witness stands as 
condemned liar Court needs corrobora- 
tion in support of statement on which 
conviction is to be sustained — Penal 
Code (18G0), S 302 (Para 4) 

D C Mohanty for Appellant Standing 
Counsel for Respondent 


C K RIISPA, J — The appellant has 
been convicted under Section 302 I P C 
and sentenced to imprisonment for life 
The prosecution case in short is that on 
15-4-1965 sometime in the afternoon the 
appellant put a bamboo Funkanala on 
the throat of his wife (deceased) stood 
on either side of the Funkanala with his 
two legs by holding a Khunta (big wood- 
en pole fixed to the ground) and as a 
result of this she died of strangulation 
The defence is one of denial 


2 The Doctor (P W 4) clearly stated 
that the death of the deceased was due to 
asphyxia as a result of strangulation of 
her neck resulting in the fracture of the 
larynx His evidence has not been dis- 
lodged in cross-examination and no it- 
tempt has been made before us to esta- 
blish that the finding of the doctor is not 
warranted by the post-mortem report 
and examination The learned Sessions 
Judge correctly held that the death was 
homicidal as i result of strangulation 


2 The only question for consideration 
is whether the appellant is responsible 
for the death of the deceased p\v 7 
the daughter of the appellant and the 
deceased is the only eye-witness She 
is 11 to 12 years old The learned Ses- 
sions Judge after putting some questions 
to her was sati fied that she was in a 
position to understand the questions and 
answers Before the learned Sessions 
Judge she clearly supported the prosecu- 
tion story that the appellant strangulated 
the decerned by standing on the bamboo 
runkanala on both sides after placing it 
on the throat of the deceased Before 
the committing Court she however gave 
a completely different story She clearly 
stated that her father did not Wit her 
mother and that Krushna Bhanja and 
Dina Padhan killed her It is to be noted 
that the admitted prosecution case Is that 
a few davs before this incident this 
krushna Bhanja severely assaulted the 
deceased whereafter she was bed-ndden 

^f,,3 r Sw Ut,0n , £t ° n , is that as she eon- 
Unued iii for a fairly long time the appel- 
lant who is a beggar bv profession want- 
ed to get rid of her In the committing 


Court PW 7 also stated that her father 
did not kill her mother by placing a 
bamboo Funl anala on her neck and 
standing over the same In the Sessions 
Court she stated that her version in the 
committing Court was untrue and that 
she made such a statement as a result ol 
tutoring bv Krushna Bhanja 

4 We are thus confronted with a very 
difficult situation that a child witness who 
at one stage was the victim of tutoring 
has given two different versions one be 
fore the learned Sessions Judge and an 
other before the committing Court which 
has been treated as evidence under Sec 
tion 288 Cr P C The law on the point 
is now well settled Though two dif 
ferent versions have been given it is 
open to a court of fact to examine both 
the versions If the court is satisfied 
that the evidence before the Sessions 
court implicating the accused is true that 
statement can be preferred to the state- 
men made before the committing Court 
subsequently resiled and vice versa But 
generally when two conflicting versions 
are given and on the evidence the wit 
ness stands as a condemned liar the court 
needs corroboration m support of the 
statement on which the conviction is to 
be sustained In this case we do not 
find any corroborating evidence to con 
nect the appellant with the murder We 
are not prepared to place reliance on her 
evidence in the sessions court without 
corroboration Not only she is a child 
witness but on her own statement 6he 
was tutored at the earlier stage when she 
sta 4 ed that her father was not the author 
of the murder For the aforesaid reasons 
«e Place no reliance on the evidence of 
P w 7 There being no othe" evidence 
the conviction cannot be maintained 

5 In the result the order of convic- 
tion and sentence passed by the learned 
Sessions Judge is set aside and the Cnmi 
ml Appeal is allowed The appellant be 
set at libertv forthwith 

6 PATJIA J — I agree 

Appeal allowed 


1970 CRI h J 638 (Yol 76, C N 153) 
(ORISSA HIGH COURT) 

A MISRA J 

Bairagi Rout and others Petitioners v 
Branmananda Das Opposite Party 

Revn No 114 of 1007 T> r ~ 
28-8-1909 against order of Addl S J 
Pun D/- 17-1 2- 19 GO 
Penal Code (I SCO) S 379 — riots in 
low {Jim: area demarcated by ridges — 
bmgle sheet of water covering such plots 
tish in such water cannot be subject 
matter of theft 
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Fish can be the subject-matter of theft 
only where they are kept in an enclosed 
tank which restrains them from their 
natural liberty of moving m the water 
beyond the limits of the enclosure If 
it is found that they are unable to escape 
from the enclosed tank, they, no doubt, 
can become subject-matter of theft but 
not otherwise (Para 8) 

Plots belonging to various owners in a 
low-lying area can constitute one sheet 
of water even though ridges are installed 
by one of the plot holders around his 
plot The existence of ridges of such 
small height as constitute demarcations 
between one plot and another cannot 
eliminate the possibility of the entire low- 
lying area constitutmg one sheet of water 
during certain months m the year Hence 
when such plots are covered by one sheet 
of water, it follows that the fish could 
not have been restrained from escaping 
from one plot to the water covering the 
neighbouring plots As such, the pos- 
session of fish cannot be said to be exclu- 
sive possession of any single plot holder. 
Therefore, they cannot constitute subject- 
matter of theft (Para 8) 

M Mohanty, for Petitioners, R C Pat- 
naik, for Opposite Party 

ORDER: — Each of the five petitioners 
has been competed under Ss 143 and 379 
1PC and sentenced to a fine of Rs 100/-, 
and in default, to undergo R I for fifteen 
days under S, 379 I P C , while no sepa- 
rate sentence has been awarded under 
S 143 IP.C 

2. The prosecution case is that on 12- 
1-1964, petitioners came in a body and 
in prosecution of their common obiect 
committed theft of fish from complain- 
ant’s tank on plot No 320 in village 
Dharmakirti The motive attributed to 
the petitioners is that they indulged in 
the aforesaid act at the instigation of the 
Mohant of Sidha Muth who was lll-dis- 
posed towards him In defence, peti- 
tioners denied to have committed theft of 
fish from the complainant’s tank and 
allege that plot No 320 belonging to him 
along with plots Nos 273 to 276 and the 
intervening plot No 322 constitute a 
ghai covered by one sheet of water with- 
out any separate embankments for the 
tanks on any of these plots Therefore 
according to them, they have not commit- 
ted theft of fish from complainant’s en- 
closed tank. The courts below, on a 
consideration of the evidence, found that 
°n the date of occurrence, petitioners 
caught fish, as alleged by the complainant 
and that the complainant’s tank on plot 
i3o 320 is protected by separate bundhs, 
and as such, does not constitute one con- 
tinuous sheet of water along with the 
adjoining plots On these findings, peti- 
tioners were convicted and sentenced, as 
stated above 


3. Mr. Mohanty, learned counsel for 
petitioners assails the convictions on vari- 
ous grounds It is contended by him 
that the courts below should not have 
accepted the intei ested testimony of the 
P Ws , that the complainant’s version is 
highly improbable, that there is absence 
of pi oof of specific acts attubutable to 
individual petitioners and that a gross 
error has been committed in rejecting on 
untenable grounds the defence version of 
the entire area including plot No. 320 
constituting one sheet of water. It is 
further urged that the motive attributed 
by the complainant to the petitioners 
having failed, the complainant’s case 
should have been disbelieved. On the 
other hand, learned counsel for opposite 
party contends that the courts below have 
given due weight to the evidence of the 
P Ws after considering the suggestion of 
interestedness or otherwise attributed to 
them and the catching of fish having been 
proved and it having been established 
that plot No 320 has got separate bundhs, 
the conviction is fully justified 

4. The courts below, no doubt, have 
found that the testimony of PWs 1, 3 
and 5 is interested At the same time, 
they have accepted their testimony as it 
finds corroboration from the testimony of 
P Ws 2 and 4 Of course, P W 4 is not 
a witness originally named m the com- 
plaint petition, but this has not been con- 
sidered as sufficient to discard his testi- 
mony. So far as P.W. 2 is concerned, 
apart from a suggestion that he is related 
to the complainant, there is nothing else 
to show that Ins testimony is interested 
When both the couits have preferred to 
rely on the evidence of the P Ws about 
catching of the fish on the date of occur- 
rence by the petitioners, I do not find any 
valid reason to differ from them 

5. The next contention of Mr Mohanty 
is that the complainant's version should 
have been rejected as highly improbable 
on the ground that such a large quantity 
of fish weighing about four maunds could 
not have been caught in such a small 
area, there is no evidence as to the man- 
ner m which such a large quantity of fish 
was disposed of and that the conduct of 
the complainant in not reporting at the 
p.S. is incompatible with the truth of the 
prosecution version 1 do not find anv 
merit in these contentions Even a small 
area may contain a large quantity of fish 
which depends on various other factors 
The manner in which the fish caught was 
disposed of is not very material to deter- 
mine whether there was a catch or not 
and non-lodging of a report at the PS 
does not necessarily militate against the 
truth of the complainant’s version 

6. Next it is urged by Mr Mohanty 
that there is no evidence ascribing speci- 
fic acts at the time of occurrence to indi- 
vidual petitioners The prosecution case 
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is that petitioners in a body indulged in 
catching fish. It cannot be reasonably 
expected nor is it possible to lead evi- 
dence m such circumstances as to the 
quantity of fish caught by each of the 
petitioners and the extent of success 
achieved by each The evidence is thjt 
all of them were engaged in catching 
fish Therefore I do not find any merit 
m this contention aLo 
7 The only other point which deserves 
consideration urged by Mr Mohanty is 
the manner m which the courts below 
have rejected the defence version about 
the entire area including plot No 320 
forming one sheet of water There is no 
dispute that plot No 320 is recorded as a 
tank and it belongs to the complainant 
Equally there is no dispute that other 
plots in that neighbourhood such as plots 
Nos 273 to 27G belonging to the Mohant 
are also recorded as tanks The only 
plot intervening between the plots consti- 
tuting Mohant s tanks and plot No 320 
is plot No 322 which according to the 
defence is a low -l\ing land and as such 
the entire area constitutes one sheet of 
water In support of this contention 
defence examined D\V 1 who is the 
Tahsildar of the Muth He his deposed 
that all these plots constitute one ghai 
covered by one sheet of water though it 
spreads over the area containing different 
plots belonging to different owners The 
trial Court rejected his testimony on the 
ground that when his evidence differs 
from the entries in the rccord-or-nghts 
and the plots had not been verified on 
the spot, his evidence cannot be relied 
upon The Io\ er appellate Court has 
rejected the defence version with the ob- 
sorvition that the vcr\ fact that com- 
plainant s plot No 320 has been recorded 
separjtelv as a tank and similarly some 
of the plots belonging to the Muth have 
been separately recorded a" tanks would 
go to show that they are identifiable as 
such at the spot and the^e plots includ- 
ing the complainants plot cannot consti- 
tute one sheet of water 


8 During arguments it is not serious- 
ly disputed by learned counsel for oppo- 
site party that it is possible in any low- 
lying area lor a number of plots belong- 
ing to different owners being covered hr 
one sheet of water The mere fact that 
they are recorded as separate plots of 
different owners cannot exclude the pos- 
sibility of the entire area being covered 
by one sheet of water The courts below 
have erred in meeting the defence ver- 
sion and the evidence of DW t nmply 
on the ground tha‘ because the under- 
lY'TC urea la recorded as different clot, 
™rie ot different owner, it wall 

IS ' ,1,l! cn lro fo-rn- 

E V ' ° r wal « r The cocitive 
evidence o! DV, 1 u that the voter of 


the ghai spreads over all these plots la 
eluding plot No 320 


The evidence shows that the area m 
which these plots are situate is a low 
lying area Though ilifrertnt plots have 
been recorded as tanks m the settlement 
records the defence version is that the 
water spreads over all these plots for want 
of protective embankments of sufficin' 
height for each plot The P Ws have d° 
posed that plot No 320 has got ndges The 
expression ridge” is ordinarily used in 
relation to agricultural fields and usually 
of lesser height constituting demarcations 
between one plot and another The exis- 
tence of ridges of such small height cannot 
eliminate the possibility of the entire lov 
lying area constituting one sheet of wattr 
during certain months in the year Th'’ 
grounds on which this version of the do 
fence has been rejected by the courts be- 
low as already stated are not tenable 
Therefore there is no valid reason for 
rejecting the evidence of DW 1 that the 
said area constitutes one sheet of water 
during a part of the year Having come 
to this conclusion the question arises 
whether petitioners can be said to have 
committed theft of fish on the date of 
occurrence when it has been found that 
they actually caught fish there 


This aspect assumes importance be 
cause fish can be the subject-matter ol 
theft only v here they are kept in an en 
closed tank which restrains them from 
their natural liberty of moving in the 
water beyond the limits of the enclosure 
If it is found that they are unable toj 
escape from the enclosed tank they no 1 
doubt can become subject-mittcr of theft 
biit not otherwise in the present caw 
when various plots including plot No 320 
are covered by one sheet of water it 
lollov s that the fish could not hive been 
^trained from escaping from plot No 
Jzo belonging to the complainant to the 
water covering the neighbouring plots 
As such the possession of fish cannot be 
said to be exclusive possession of the 
complainant Therefore they cannot 
constitute subject-matter of theft This 
being my finding petitioners cannot be 
lound guilty for the offence of theft of 
hsh nor by their going there to catch fish 
in a body it can be said that they shared 
tne common object of committing an 
offence On these findings the convic- 
tion of petitioners cannot bo sustained 


, iiencc i allow the revi ion Kt 
aside the convictions and 'on fence of the 
petitioners and direct that they be acquit- 
ted of the charges 


Revi-ton allowed 
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(ORISSA HIGH COURT) 

S ACHARYA, J. 


Pitambar Pradhan and others. Peti- 
tioners v. State, Opp. Party. 

Criminal Revn No. 452 of 1968, D /- 
23-6-1969, against order of S J , Balasore, 
D/- 21-8-1968. 

Criminal P. C. (1898), Ss. 118, 117(1) — 
Magistrate may consider matters not men- 
tioned in notice, while ordering security. 

The words "to take such further evi- 
dence as may appear necessary” in sub- 
section (1) of Section 117 Cr. P Code 
indicate that the Magistrate may take 
further evidence relating to other inci- 
dents, and need not confine himself only 
to the subiect-matter of the notice issued 
to the persons proceeded against Con- 
sideration of such other matters may 
enable the Magistrate to form his opinion 
that it is necessary to require such delin- 
quents to execute bonds for keeping the 
peace Leaving out such evidence may 
result in the missing of vital materials 
which could have properly moulded the 
Magistrate’s opinion. AIR 1963 Pat 312, 
Rel on. (Para 2) 

Cases Referred: Chronological Paras 
(1963) AIR 1963 Pat 312 (V 50) = 

1963 (2) Cn LJ 312, Matuki Mah- 

ton v. State 2 

Sovesh Roy, for Petitioners, R K Patra, 
for Standing Counsel, H Kanungo and 
R N. Mohanty, for Opposite Party. 

ORDER: — This revision application is 
against the order of the Sessions Judge, 
Balasore, affirming in appeal, by slightly 
modifying, the order of the Magistrate to 
furnish security under Section 118 Cr P 
C , only with respect to these four peti- 
tioners. 

2. The first point urged by Mr. Roy 
on behalf of the petitioners was that both 
the courts were wrong in taking into con- 
sideration extraneous matters which were 
not the subiect-matter of the notice 
There is nothing in Section 117 Cr P 
Code to support Mr Roy’s contention 
Rather the words "to take such further 
evidence as may appear necessary” in 
sub-section (1) of Section 117 Cr. P Code 
indicate that the Magistrate may take 
further evidence relating to other inci- 
dents, and need not confine himself only 
to the subiect-matter of the notice issued 
to the persons proceeded against Consi- 
deration of such other matters may enable 
the Magistrate to form his opinion that 
it is necessary to require such delin- 
quents to execute the bond for keeping 
the peace. Leaving out such evidence 
may result in the missing of vital mate- 
nals which could have properly moulded 
me Magistrate’s opinion. A similar ques- 

G M/GM/C788/69/RGD/B 
1970 Cn.L.J. 41, 


fill 

tion came up for discussion in Matuki 
Mahton v State, AIR 1963 Pat 312, where- 
in it was held by Kamala Sahai, J that— - 

" I have not the slightest doubt 

that. the. Magistrate is fully entitled to 
consider, in an inquiry under S 117, evi- 
dence relaing to incidents which take 
place while the proceeding is pending oi, 
m other words all incidents included or 
not included in the information originally 
given to the Magistrate, on the basis of 
which he draws up a proceeding ” 

In this view of the matter this contention 
of Mr Roy fails 

3. It was next contended that there 
was no finding of overt acts against the 
petitioners m the long interval between 
9-6-1965, the initiation of the proceeding, 
and 26-10-1967, the date of the order, 
and as such no inference could be drawn 
that breach of the peace was apprehend- 
ed justifying a final order m the proceed- 
ing Having perused the appellate 
as well as the Magistrate’s order, I find 
that both the courts below have dealt 
with in detail the two items of station 
diary entries, l e„ Entry No 460 dated 26- 
5-64 (Ex 1) and entry No 48 dated 3-12- 
64 (Ex. 2), which were the subject-matter 
of the proceeding against the petitioners 
Both the courts have also taken into con- 
sideration items of evidence relating to 
other incidents which followed thereaftei 
Eleven witnesses were examined m sup- 
port of the proceedings and one on behalf 
of the petitioners. On a lengthy and 
proper evaluation of the evidence of 
these witnesses, and assessing the case 
against each one of the persons proceed- 
ed against, the Magistrate found that they 
took the law completely into their own 
hands for the last few years, and were 
committing several overt acts from time 
to time and were likely to commit further 
such acts and mischief against the 1st 
party, causing breach of peace and dis- 
turbance of public tranquillity in their 
locality, unless they were bound down to 
keep peace In appeal the learned Ses- 
sions Judge, on a re-appraisal of the evi- 
dence on record in a proper and elaborate 
manner, came to a definite finding that 
there was apprehension of breach of peace 
m the village unless the four petitioners 
were bound down, and hence he confirmed 
the order of the learned Magistrate only 
with respect to these four petitioners In 
this view of the matter this contention of 
Mr. Roy does not in any way advance the 
petitioners’ case 

4. Mr Roy at last submits that these 
petitioners since 26-10-1967, the date on 
which the Magistrate passed the . order, 
have been very careful in maintaining the 
peace, and there is at present no ap- 
prehension that these persons are likely 
to commit a breach of the peace If that' 
be so, while holding that the order passed 
against the petitioners is lawful and good, 
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and can be given effect to e\en now I 
m a v only observe that it is left to the 
petitioners to approach the Magistrate for 
a reconsideration of his order in the light 
of the situation and conditions existing at 
present and in that case the Magistrate 
may suitably consider the prayer made by 
the petitioners With these observations 
the revision petition is dismissed 
S The records of the case be sent back 
immediately to the Magistrate s Court 
The petitioners are hereby directed to ap- 
pear before the Magistrate within 15 days 
of this order and the interim bonds fur- 
nished by them m accordance with my 
order dated 23-1-1969 will remain effec- 
tive till the date of their appearance before 
the said Court 

. Order accordinglv 


I 


1970 CRI P J 642 (Yol 76 C N, 155) 
(PATNA HIGH COURT) 

G N PRASAD J 


D S Bhona and another Petitioners v 
N Singh Opposite Party 
Criminal Bevn No 60 of 1969 D/- 12- 
2-1969 from order of Munsif Magistrate 
First Class Gaya D/- 17-12-1968 

(A) Railway Protection Torcc Act (1957) 

Section 20 (3) — Accused llavildar com- 
manded to assist Railway Officer in check- 
ing ticketless travellers — Railway Offi- 
cer and accused assaulting complainant 
a ticket collector — Requirement of Sec- 
tion 20 (3) not complied with — Held his 
prosecution as instituted without compli- 
ance of the provision of Section 20 (3) was 
not valid (Para 7) 

(B) Criminal P C (1898) Section 197 
— Commission of ollcncc by public ser- 
vant — Sanction — Act of servant must 
be within the range of his official dutj 


It is well settled that to attract the 
provisions of Section 197 (1) of the Code 
the alienees alleged to have been com- 
mitted by a public servant must have 
some relation to the discharge of his offi- 
cial duty No question of sanction can 
arise unless the act complained of is an 
off ence but where the act complained 
of constitutes an offence the point to be 
determined is whether it was committed 
in the discharge of official duty It 
only where an offence is alleged to have 
been committed by a public servant that 
the Court is called upon to address it- 
self to the question whether his act fal’« 
within the scope of the section or not 
It must, therefore be assumed for the 
limited purpose of deciding the question 
al sanction that the accused did commit 
the offence at the relevant time and olaec 
btarting with this assumption, the enauirv 
i Whlch has to be made is w hether his 
SM/IIM/D 139/69/m J/B " 


act was withm the range of his official 
duty or wholly unconnected therevviti 
If it was wholly unconnected with ms 
official duty then Section 197 (1) is in 
applicable But the section must coni Q 
into play if the criminal act was within 
the scope of his official duty even though 
it may have been done by him in cxceaS 
or in dereliction of his official duty Case 
law discussed (Paras 9 10) 

The protection afforded by Section 197 
(1) would be available to him unless it 
appears that he took undue advantag 
of his official position and committed a 
crime which had no relation what never 
to his official duty Therefore even 
though there was no obstruction or resu 
tance in the performance of the duties 
of a public servant the Magistrate has ic 
apply his mind to all the attendent cir 
cumstances to determine this point 

(Para 16) 

Cases Referred Chronological Yatas 
0967) AIR 1967 Goa 121 (V 54) - 
1967 Cn LJ 1304 Prabhakar V 
Sinan v Shankar Anant Verlekar II 
(1966) AIR 19Gb SC 220 (V 53) “ 

1966 Cn LJ 179 Baijnath v State 
of M P 9 

(1965) AIR 1965 SC 588 (V 52) ~ 

1965 (1) Cn LJ 499 bomchand 
Sanghvi v Bihhuti Bhusan 
Chakravarty H 

(1964) AIR 19o4 SC 260 (V 51) "= 

1964 (1) Cn LJ 101 Nagraj v 
State of Mysore J 2 

(1956) AIR 1950 SC 44 (V 43) ~ 

1956 Cn LJ 140 Matajog Dobey v 
H C Bhan 9 

(1955) AIR 19a5 SC 287 (V 42) - 
1955 Cn LJ 857 Shreekantiah 
Kamavya Mumpalli v State of 
Bombay " 

(1939) AIR 1939 FC 43 (V 20) ■= 

40 Cn LJ 468 Hon Ram Singh v 
Emperor s 

S N Bhattacharya and K D De /of 
Petitioners T K Jha and Bishwanatn 
Agrawal for Opposite Party 

ORDER There are two petitioners be 
fore me The first petitioner D 5 
Bhona is an Assistant Traffic Superin- 
tendent of the Eastern Railway posted at 
Dehn-on-Sone The second petitioner 
Jamuna Rai, is a Havildar of the Railwav 
Protection Force of the Eastern Bailwav 
Both the petitioners are accused in a com 
Plaint case No 382 of 1908 which has been 
instituted against them by N Singh a 
Ticket Collector of Gaya Railway Station 
of the Eastern Railway This complaint 
was filed by the Ticket Collector on the 
23rd Ma* 19CP by way of a protest peti- 
tion against the police investigation m 
GRp Case No 26 (III) 68 The subject 
matter of the complaint is a certain in CI * 
dent which took place at the mam gate o» 
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•the Gaya Railway Station at about 10 AM 
on the 30th March, 1963 

2. According to the allegations made 
in the petition of complaint, while the 
complainant was on duty at the above 
time and place, he detected an unbooked 
child passenger in the company of a Third 
Class passenger going out of the wicket 
of the platform. The complainant chal- 
lenged the said passenger and asked him 
to pay the requisite charge amounting to 
Rs 1 10 The amount was paid What 
•happened thereafter has been stated in 
paragraphs 4, 5, and 6 of the complaint 
petition in the following terms — 

"4 That while your petitioner was 
taking out the EFT Book from his pocket 
for issuing necessary receipt to the pas- 
senger, accused No 1, who was m Sada 
dress, all on a sudden, came near the gate 
and caught hold of your petitioner’s 
collar and began to abuse the petitioner 
filthily The accused also assaulted the 
petitioner with slaps and fists 

5 That the accused No 2, who was also 
in Sada dress, joined the accused No 1 
and gave blows on the back and chest of 
the petitioner. 

6. That both the accused persons there- 
after forcibly dragged the petitioner 
away from the mam gate with the re- 
sult that the petitioner’s shirt was torn 
and his number plate 2816 was lost and 
the gate remained unattended ” 

It has then been stated that the complain- 
ant raised alarm whereupon the witnesses 
intervened and saved the complainant. 
Then it has been stated in paragraph 8 

"That after release the petitioner issued 
the necessary EFT for the above unbooked 
child.” 

(It may be mentioned here that 'EFT' 
stands for ’Excess Fare Ticket') 

3. The Munsif Magistrate, to whom the 
case was sent for disposal after the order 
of the learned Sub-divisional Magistrate 
dated the 7th June, 1968, whereby he took 
cognizance against the petitioners of of- 
fences under Sections 323, 500 and 504 of 
the Indian Penal Code, was called upon 
to decide as to whether the prosecution 
against the petitioners could be proceeded 
with without sanction of the requisite au- 
thority under Section 197 of the Code of 
Criminal Procedure so far as the first 
Petitioner is concerned and in face of 
section 20 of the Railway Protection 
force Act (Act XXIII of 1957), so far as 
the second petitioner is concerned. 

, By the impugned order, passed by 
toe learned Magistrate on the 17th De- 
. eember, 1968, the learned Magistrate has 
come to the conclusion that — 

ho sanction under Section 197, Cr P. C 
vj required for prosecution of accused 

os 1 and 2 for the acts as alleged in the 
complaint petition ” 

^shto make it clear at this very stage 
mat there was no third accused before 


the learned Magistrate apart front the two 
petitioners. The learned Magistrate has 
not referred to the Railway Protection 
Force Act, 1957, at all, and, therefore, he 
has not dealt with the case of the second 
petitioner in the light of the provisions of 
the said Act 

5. The occasion for the presence of the 
petitioners at the scene of the alleged oc- 
currence is not in controversy before me, 
nor this was in controversy before the 
learned Magistrate, as indicated in para- 
graph $ of the impugned order. It is also 
not in dispute that the first petitioner is 
a Class I Railway Officer of the Central 
Government and that he was at the rele- 
vant time on his official duty of making 
surprise checking by way of supervision ot 
the works of the ticket collectors dealing 
with ticketless travellers or unbooked pas- 
sengers The second petitioner had been 
commanded by his superior officers to as- 
sist the Assistant Traffic Superintendent 
for checking duty against ticketless tra- 
velling. The question for consideration, 
therefore, is whether in this background, 
the provisions of Section 197 of the Code 
of Criminal Procedure were attracted in 
the case of the first petitioner, and, whe- 
ther the provisions of Section 20 of the 
Railway Protection Force Act, 1957, be- 
came applicable so far as the second peti- 
tioner is concerned 

6. So far as the case of the second peti- 
tioner is concerned, it is enough to refer 
to the relevant provisions of the Act of 
1957. Section 11 of that Act provides 
that — 

''It shall be the duty of every superior 
officer and member of the Force — 

(a) promptly to execute all orders law- 
fully issued to him by his superior au- 
thority: 

(b) to protect and safeguard railway 
property ” 

(c) ** ** ** 

(d) to do any other act conducive to the 
better protection and security of railway 
property.” 

Section 12 of the Act empowers a member 
of the Force to arrest without warrant or 
order of a Magistrate — 

"(a) any person who has been concern- 
ed in an offence relating to railway pro- 
perty punishable with imprisonment for a 
term exceeding six months, or against 
whom a reasonable suspicion exists of his 
having been so concerned, or, 

(b) any person found taking precautions 
to conceal his presence within railway 
limits under circumstances which afford 
reason to believe that he is taking such 
precautions with a view to committing 
theft of, or damage to, railway property " 
Section 15(1) of the Act provides- 

"(1) Every superior officer and mem- 
ber of the Force shall, for the purpose of 
this Act, be considered to be always on 





ft S Bhoriav K Singh (Prasad J) lOtoCn U 1 


duty and shall at any tunt be liable to 
be employed in any part of the railways 
throughout India ' 

Finally we come to Section 20 subjec- 
tion (1) of which is in the following 
terms — 

In any suit or proceeding against any 
superior Officer or member of the Force 
for any act done by him m the discharge 
of his duties it shall be lawful for him to 
plead that such act was done by him 
under the orders of a competent autho- 
rity 


Sub-section (3) of Section 20 which is 
directly relevant for the present purpose, 
reads— 

Not withstanding anything contained 
in any other law for the time being in 
force any legal proceeding whether 
avnl or criminal which may lawfully be 
brought against any superior officer or 
member of the Force for anything done 
or intended to be done under the cowers 
conferred by or in pursuance of any 
provision of this Act or the rules there- 
under shall be commenced within three 
months after the act complained of shall 
have been committed and not otherwise 
and notice in writing of such proceeding 
and of the cause thereof shall be given 
to the person concerned and his superior 
officer at least one month before the com- 
mencement of such proceeding 

7 As already stated the second peti- 
tioner had been commanded to assist the 
’Assistant Traffic Superintendent in the 
work of checking ticketless travelling 
By reason of Section 15 he must be deem- 
ed to have always been on dutv In 
view of sub-section (3) of Section 20 the 
prosecution against the second petitioner 
could only have been commenced after a 
prior notice of one month in writing of 
of such proceeding and of the cause there- 
of to the petitioner himself as well as to 
his superior officer This requirement of 
S 20 (3) of the Act had not been compli- 
ed vith and it must therefore follow 
that his prosecution as instituted Is not 
valid 

8 1 will now turn to the case of th» 
first petitioner Section 197 of the Code 
of Criminal Procedure so far as it is rele 
vant is In the following terms — 

(1) When any public ser- 

vant who is not removable from his 
office save by or with the sanction of 

the Central Government, by him 
while acting or purporting to act in the 
discharge of his official duty no Court 
shall take cognizance 0 f such offence 
except vith the previous sanction- 
fa) in the case of a person employed in 
connection with the affairs of the Union 
ol the Central Government and 
(b) •* ** 

The substantial question for considera- 
tion. therefore is \ hether while the alleg- 
ed offences are said to have been com- 


mitted by the first petitioner he to . 
' acting or purporting to act in the dis- 
charge of his official duty ” 

9 The scope and ambit of Section 197 
of the Code of Criminal Procedure have , 
been the subject of a series of judicial 
decisions and the principles which must 
be borne in mind while dealing with the j 
question as to whether the provisions oS 
Section 197 of the Code are attracted in 
the circumstances of a particular case an 
no longer m dispute It is well settled 
that to attract the provisions of S 197 (!) 
of the Code the offences alleged to 
have been committed by a public servant 
must have some relation to the discharg 
of his official duty No question ol sane 
tion can arise unless the act comPlauteo 
of is an offence but where the act com 
plained of constitutes an offence the 
point to be determined is whether it was 
committed in the discharge of official duty 
As pointed out bv the Supreme Courts 
the case of Matajog Dobey v H C Brian. 
AIR 1956 SC 44 

There must be a reasonable connection 
between the act and the official outyj 
does not matter even if the act 
what is stnctly necessary for the discharge | 
of the duty as this question will ans® t 
only at a later stage when the trial pro- 
ceeds on the merits 

Their Lordships have further pointed out— 
"What we must find out is whether the 
act and the official duty are so inter re- 
lated that one can postulate reasonably 
that it was done by the accused In ire 
performance of the official duty thougn 
possibly m excess of the needs and re 
auirements of the situation ’ 


A reference has been made therein to the 
observations of their Lordships ol 
Supreme Court m the ca«e of Hort Ram 
Singh v Emperor AIR 1939 FC 43 There 
Sulaiman J observed at page 51 
' The section cannot be confined to onlY 
such acts as are done by a public servant 
directly in pursuance of his public office, 
though m excess of the duty or under a 
mistaken belief as to the existence o' 
duty Nor is it necessary to go to tne 
length of saying that the act constituting 
the offence should be so inseparably con 
nected with the official duty as to ' orm 
part and parcel of the same transaction 
At page 56 of the report, Varadachanar J 
observed 


There must be something in the n atu " 
of the act complained of that attaches it 
to^the official character of the person noma 

A reference has also been made to Shree- 
Kantiah Ramay-ya Mumpalli v State ol 
Bombay AIR i9d 5 SC 2E7 where 
Bose J made the following observa 
tions 
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"Now it is obvious that if Section 197 
of the Code of Criminal Procedure is con- 
strued too narrowly, it can never be appli- 
ed, for of course, it is no part of an offi- 
cial’s duty to commit an offence and 
never can be. _ But it is not the duty we 
have to examine so much as the act, 
because an official act can be performed 
m the discharge of official duty as well 
as in dereliction of it.” 

Dealing with the same matter, in the case 
of Baijnath v. The State of Madhya Pra- 
desh, AIR 1966 SC 220 Ramaswami, J , 
made the following observations : — 

"It is not every offence committed by a 
Public servant that requires sanction for 
prosecution under Section 197 (11 of the 
Criminal Procedure Code; nor even every 
act done by him while he is actually 
engaged in the performance of his official 
duties, but if the act complained of is 
directly concerned with his official duties 
so that, if questioned it could be claimed 
to have been done by virtue of the office, 
then sanction would be necessary. It is 
the quality of the act which is important 
and if it falls within the scope and range 
of his official duties the protection con- 
templated by Section 197 of the Criminal 
Procedure Code will be attracted An 
offence may be entirely unconnected with 
the official duty as such or it may be 
committed within the scope of the offi- 
cial duty. Where it is unconnected with 
the official duty there can be no protec- 
tion. It is only when it is either within 
the_ scope of the official duty or in excess 
of it that the protection is claimable.” 


10. Before the learned Magistrate an 
argument was advanced on behalf of the 
complainant that it was no part of the 
official duty of the first petitioner to 
abuse and assault a man who was also 
on official duty. While it is true that 
such act can never form part of the offi- 
cial duty of a public servant, it is not 
nght to suggest that the applicability of 
Sec 197 (i) of the Code is automatical- 
ly excluded where an offence is alleged 
to have been committed by a public ser- 
vant The truth is, the section pre- 


supposes that some offence has been 
committed by a public servant To put 
d differently, it is only where an offence 
is alleged to have been committed by a 
public servant that the Court is called 
u Pon to address itself to the question 
whether his act falls within the scope of 
me section or not It must therefore, be 
assumed, for the limited purpose of 
, acadmg the question of sanction, that 
me first petitioner did commit the offence 
oi abusing and assaulting the com- 
plainant at the relevant time and place 
fating with this assumption, the enquiry 
which has to be made is, whether his act 
"•as within the range of his official duty 
°r wholly unconnected therewith, 
if it was wholly unconnected with his 


official duty, then Section 197 (1) is in- 
applicable But the section must come 
into play if the criminal act was within 
the scope of his official duty even though 
it may have been done by him in excess 
or in dereliction of his official duty, 
which was the duty of supervising the 
work of the complainant in dealing with 
unbooked passengers The learned Magis- 
trate seems to have been under the 
impression that unless resistance or ob- 
struction had been offered by the com- 
plainant, the first petitioner cannot be 
said to have been acting in course of his 
official duty in committing the criminal 
act attributed to him. In my judgment, 
this is not_ a correct approach to the pro- 
blem Resistance or obstruction is not 
invariably essential to attract the provi- 
sions of Section 197 of the Code Even 
where there has been no resistance or 
obstruction to a public servant in the 
discharge of his official duty the public 
servant may, when challenged, maintain 
that what he did was by virtue of his 
office, and his stand may be upheld even 
if it is found that he had overstepped 
the needs and requirements of the situa- 
tion. The protection afforded by Sec- 
tion 197(1) would be available to him 
unless it appears that he took undue 
advantage of his official position and 
committed a crime which had no relation 
whatsoever to his official duty. There- 
fore, even though there was no obstruc- 
tion or resistance in the performance of 
the duties of a public servant, the learned 
Magistrate ought to have applied his 
mind to all the attendant circumstances 
under which the first petitioner is alleged 
to have indulged in abuse and assault 
upon the complainant I should also ob- 
serve here that it is now well settled 
that for deciding the question as to whe- 
ther an offence was committed in the 
course of official duty or not, the facts 
and circumstances of the decided cases 
can afford no solution That is a question 
which must be decided upon the facts of 
each particular case. 

11. Let us then visualise the circum- 
stances leading to the present incident 
The first petitioner had been deputed to 
supervise the work of the complainant 
with particular reference to unbooked 
passengers As the allegations stand, he 
had seen the complainant holding up one 
unbooked child passenger in the com- 
pany of another passenger who held a 
third class ticket The complainant had 
also recovered a sum of Rs. 1 10 from 
that passenger This recovery necessitat- 
ed the issue of a receipt from the Excess 
Fare Ticket Book The alleged offence of 
abuse and assault took place before the 
necessary receipt was made out by tne 
complainant, as required under the rules 
It was possible, as alleged m the com- 
plaint petition, that the complainant was 
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on the point of bringing out his EFT 
Book from his pocket for the purpose of 
making out the necessary receipt for the 
passenger But the fact remains that 
even according to the complainant he 
had not made out the receipt for the un 
booked passenger from whom he had al 
ready recovered the unbooked or excess 
fare 

It was before that stage that the first 
petitioner is supposed to have indulged 
in abuse and assault upon the complain 
ant In order to determine whether the 
act falls within the ambit of Sec l97fl) 
or not a Antal question which the court 
must investigate is what could possibly 
have been the reason for the first peti 
tioner to have acted In such a manner 
Was he actuated with any ill will or 
malice towards the complainant so as to 
suggest that taking advantage of his offi 
dal position he had sought to teach the 
complainant a lesson’ If so he could not 
be said to have been acting in discharge 
of his official duty But there is absolute 
lv no allegation of any antecedent 111 will 
or grudge between the parties Nor there 
is any suggestion that the act was com 
nutted by the first petitioner in order to 
derive any monetary or anv other kind 
of advantage from the complainant 
It is difficult to imagine that the first, 
petitioner had thought of deriving anv 
personal satisfadion by abusing and 
beating the complainant in the manner 
alleged It would m mv opinion be more 
reasonable to say that the first petitioner 
had somehow formed the impression that 
the complainant was not discharging his 
duties properly and he thought it proper 
to intervene may be with undue haste 
so that the unbooked passenger from 
whom the fare was recovered might not 
in the mean time disappear from the 
scene thus leaving no tangible evidence 
of the fact that a sum of Rs 1 10 had 
been recovered from him by the com 
plamant It mav be that the complainant 
would have ultimately made out the 
necessary receipt for the said unbooked 
passenger But if the petitioner acted in 
haste or under extra ex iberance in his 
anxiety to ensure that the complainant 
did his duty of accounting for the money 
which he had realised from the unbooked 
passenger then it would not be reason 
able to sav that he had ceased to act in 
C ?V, rs . c ,? f his ofriclal duty His case would 
still fall within the ambit of having acted 
In course of his official duty though in 
excess of such duty or in dereliction 
thereof The act was undoubtedlv done by 
the first petitioner as a result of his 
direct involvement flowing from his official 
position and performance of his dutv of 
supervising the work ot the ticket collcc 
tor Further it can well be imagined that 
when the first petitioner had abu_ed the 
complainant under the Impression though 
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it may have been erroneous that he had 
not duly accounted for the money realis- 
ed from the passenger then there was 
some altercation between the two 
It seems to me that at the initial stage 
of the occurrence the complainant was 
not aware of the official capacity of the 
first petitioner I say so because in para 
graph 4 of the complaint petition it has 
been stated that the first petitioner was 
then in plain clothes and in paragraph 9 
it has been stated that it was only at a 
later stage that it was disclosed that the 
first petitioner was an Assistant Traffic 
Superintendent and this had not been 
disclosed earlier If there was a retort 
on the side of the complainant as one 
would naturally expect in the circum 
stances then the first petitioner who had 
intervened in the work of the complain 
ant m his official capacity would reason 
ably be deemed to have been acting in 
virtue of his office even at the next stage 
when he is supposed to have indulged in 
physical violence towards the complain 
ant The act of assault alleged to have 
been committed by the first petitioner 
was obviously m close sequence of his 
official act of intervention with the work 
of the complainant under some impre« 
sion that he had not accounted for the 
money as he should have done Under 
these circumstances the act of the first 
petitioner is easily triceable to his offi 
cial duty though in eyc»ss or in dcrchc 
tion of such official duty Here I should 
make it clear that on the face of the 
complaint petition it has not been stated 
that there was anv altercation or retort 
from the complainant when the first petl 
tioner had abused him But m consider 
ing the question as to whether a particu 
lar Case falls within the ambit of Sec 
tion 197 of the Code the Court is not < 
precluded from looking bevond the strict 
terms of the allegations made in the com 
plaint for as pointed out in the case ot 
Somchand Sanchvi v Bibhuti Bhutan 
Chnkravarty AIR 19Ga SC 533 — 

It is true that for '•onsidering whether 
Section 197 Cr P C would applv the 
Court must confine itself to the allega 
tions made in the complaint But that 
does not mean that it need not look b® 
vnnd the form in which the allegations 
have been made and is incompetent to 
ascertain for itself their substance 
In mv opinion the act of the f rst pttl 
tioner even on the footing that it was i« 
excess of his official duty or committed 
in direliction of his duty was an act com ' 
mltted bv him m discharge of his dutV 
as a public servant since the act of enmi 
ral assault cannot be explained upon any 
lational basis except that it vas on 
account of undue anxiety on the part o* 
the first petitioner to ensure that the 
money was properly accounted for with 
out any loss of Urn® I should add that 
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the learned Magistrate has taken the view 
that the present case is parallel to the 
facts of the case of Prabhakar V Sinari 
v Shankar Anant Verlekar, AIR 1967 
Goa 121 That, however, was a case of 
gross abuse of official position which was 
blatantly beside the scope of the duty of 
the public servant concerned In the pre- 
sent case, it appears that, so far as the 
first petitioner is concerned, he had as- 
saulted the complainant only with slaps 
and fists I must make it clear that I am 
not here finding any iustification or de- 
fence for the act committed by the first 
petitioner. I am also not recording any 
finding that the allegations against him 
are true I am merely examining the 
quality of the act which has been attri- 
buted to him and which, if proved, would 
constitute an offence In my opinion, the 
learned Magistrate was in error in think- 
ing that the present case tallies with the 
facts in the Goa case In mv view, this is 
not a case of total absence of nexus be- 
tween the criminal act attributed to the 
first petitioner and his duty as a public 
servant I, therefore, hold that the case 
of the first petitioner falls within the 
ambit of the provisions of Section 19/(1) 
of the Code of Criminal Procedure 
12. Since the requisite sanction for 
the prosecution of the first petitioner has 
admittedly not been accorded, the ques- 
tion arises as to what order . should be 
made in this case. In my opinion, as indi- 
cated in Nagrai v. State of Mysore, AIR 
1964 SC 269. the prosecution which has 
been instituted against the petitioners 
must be dropped In the result, I set aside 
the order of the learned Magistrate and 
make the rule absolute, as indicated 
above 

Order accordingly 
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(PATNA HIGH COURT) 

B P. SINHA, J. 

Most Indrasana Kuer, Petitioner v Sia 
Ram Pandey and others, Opposite Parties 
Criminal Revn No 2445 of 1968, D/- 
6-2-1969, against Order of S J Arrah, D/- 
10-9-1968. 

. (A) Penal Code (1860), S. 38G — Extor- 
tion — What amounts to. 

In extoi tion the will of the victim has 
to be overpowered by putting him in tear 
of iniury. Forcibly taking any piopertv 
will not come under this definition It has 
to be shown that the person was induced 
to pait with the property by putting him 
m fear of injury (Para 3) 

Where the statement of the victim 
clearly indicates that the accused persons 
forcibly took the thumb impression and 
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not that she had deliveied the papers con- 
taining her thumb impression to them, it 
could not be said that the offence of ex- 
tortion was committed AIR 1941 Pat 129, 
Foil (Para 3) 


(B) Penal Code (1860), S. 390 — Robbery 
— Commission of assault and theft in 
same transaction — When amounts to 
robbery — (Penal Code (1860) ), S. 391 — 
Theft independent act of same members 
of unlawful assembly — No offence of 
dacoity). 

From the definition of robbery it is 
auite clear that there should be use of 
force or attempt to use force for the pur- 
pose of committing theft or in carrying 
away or attempting to carry away pro- 
perty obtained by theft Mere fact that 
the assault and the theft took place in the 
same transaction is not enough The as- 
sault must be to facilitate commission of 
theft AIR 1954 Pat 157 & AIR 1953 Sau 
85, Foil ( p a ra 

Where the dominant obiect of the un- 
lawful assembly was to forcibly obtain 
the thumb impression of the victim and 
not to commit theft and theft was an in- 
dependent act of some of the accused, it 
could not be said that offence of dacoity 
was committed (Para 4) 

Cases Referred: Chronological Paras 


1954) AIR 1954 Pat 157 (V 41) = 

1954 Cri LJ 215, Pati Kumhar v. 

Ahiv Kumhar 4 

1953) AIR 1953 Sau 85 (V 40) = 

1953 Cri LJ 909, Maghaji v. 

State ^ 

L941) AIR 1941 Pat 129 (V 28) - 
42 Cri LJ 361, Jadunandan Singh 
v Emperor 

1931) Criminal Revn No 125 of 
1931 (Pat), Ramyad Smgh v 
Emperor . 4 

Negendra Prasad Singh and Shivanand 
‘rasad for Petitioner; Lakshman Saran 
inha and Ramkumar Sharma, for Op- 
osite Parties 

ORDER — Petitioner Most Indrasana 
'uer lodged a fiist information report 
ef ore the police on 24.-12-1965 with re- 
ard to an incident which took place on 
2-12-1965 Her allegations were that on 
he date of occurrence the opposite party 
ariouslv armed came to her house, as- 
aulted her and forcibly took her thumb 
mnression on several pieces of Paper 
Vhen on hulla her brother Jugal and 
'niari Satyadeo Oiha along with other 
ip^ons arrived thev assaulted Jugal and 
atvadeo as well and forcibly took thumb 
mnression of Satyadeo also on some Pieces 
if naper They also removed two boxes 
Ltaming ornaments and cash along with 
to ancles belonging to the informant 
t annears that during the course of m- 
fesSfon a Protest petition was filed on 
1-1-1966 After completion of investiga- 
tor! police submitted a final report. But 
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on the basis ot the protest petition already 
filed earlier Most Indrasana Kuer was 
examined on r olemn affirmation on 4-12- 
1960 Subsequently the subdmsional 
Magistrate took cognizance of the case on 
14-12-196G and the case was transferred 
to the file of Shn S L Sindh Honorary 
Magistrate 1st class Arrah for disposal 
It appears that subsequently the case was 
transferred to the file of Shn N K Singh 
with first cla^s powers After some wit- 
nesses were examined it appears a con- 
tention \ as raised on behalf of the com- 
plainant that the case was one under Sec- 
tion 305 of the Indian Penal Code which 
is exclusively triable by a Court of ses- 
sion After hearing the parties the learn- 
ed Magistrate reiected the contention of 
the complainant by his order dated 1-1- 
1063 The learned Magistrate framed 
charges under Ss 323 34 2 352 380 and 
452 of the Indian Penal Code (hereinafter 
referred to as the Code) only Being ag- 
grieved the complainant filed a revision 
anpheation before the Sessions Judge lor 
directing further enquiry Having failed 
there the complainant has filed this revi- 
sion application 


2 The contention of the learned coun- 
sel for the petitioner is that the facts 
stated m the evidence ot the witnesses 
clearlv indicate that offences under Sec- 
tions 336 and *>05 of the Code which are 
exclusively tribable bv a Court of session 
are made out in this ca*e and as such 
the learned Magistrate should have fram- 
ed charges under those two sections as 
well after adoDting the procedure pre- 
scribed under Chapter XVIII of the Code 
of Criminal Procedure The point for con- 
sideration therefore is whether on the 
facts of this case prima facie ofTences 
under Sections 3°G and 395 of the Code 
are made out 

1 Section 336 of the Code runs as 
follows 

Whoever commits extortion bv putting 
any rer r on in fear of death or of grievous 
hurt to that person or to any other shall 
be pum bed with imprisonment of cither 
description for a term which mav extend 
to ten years and shall also be liable to 
fine ’ 


Txtortmn has b«en defined in Section 383 
of the Code a- follows — 

* Whorvtr intentionally puts any per- 
son in fear of any iniury to that person, 
or to any other and thereby dishonestly 
induces the person so put fn fear to 
C » tQ ‘ inY c « r<an »wv property or 
valuable security or anything signed or 
5 * may bo conyorted into a 

valu-'Wo ^'"Unty commits extortion ’ 

So o"e of the necessary ingredients of the 
offence of extortion i- that the victim must 
be induced to d^liy er to an, person anv 
proDt^y or valuable security etc That 

is to say the deln cry of the property must 


be with consent which has heen obtained 
by putting the person in fear of any in 
iury In contrast to theft in extortion 
there is a element of consent of course 
obtained by putting the victim in fear of 
iniury In extortion the will of the victim 
has to be overpowered by putting him in 
fear of injury Forcibly taking any pro 
perty will not come under this definition 
It has to be shown that the person wa 
induced to part with the property by put 
ting him in fear of injury The illustra 
tions to the section given in the Codp m ike 
this perfectly clear In this connection 
reference can be made to a decision of this 
Court xn Jadunandan Singh v Emperor 
AIR 1941 Pat 129 In that case also th» 
victims were assaulted and their thumb 
impressions were forcibly taken In view 
of the facts quoting the following obser 
vation in a division bench decision of this 
Court in Ramvad Singh v Emperor Cri- 
minal Revn. No 125 of 1931 (Pat) 

'Tf the facts had been that the com- 
plainant’s thumb had been forcibly seized 
by one of the petitioners and had been 
applied to the piece of caper notwith 
standing his struggles and protests then 
I would agree that there is good ground 
for saving that the offence committed 
whatever it may be was not the offence 
of extortion because the complainant would 
not have been induced bv the fear of in- 
iury but would have simply been the sub 
iect of actual physical compulsion 

It was held — 

"It Is clear that this defintion makes it 
necessary for the prosecution to prove 
that the victims Narain and Sheonandan 
were put In fear of injury to themselves 
or to others and further were thereby 
dishonestly induced to deliver pipers con- 
taining their thumb impressions The 
prosecution story In the present case goes 
no further than that thumb impressions 
were forcibly taken’ from them The 
details of the forcible taking were ap- 
parently not put in evidence The trial 
Court speaks of the wrists of the victims 
being ciught and of their thumb impres- 
sions being then ‘taken The 

lower Courts only speak of the forcible 
taking of the victim’s thumb impression 
and as this does not necessarily involve 
inducing the victim to deliver papers with 
his thumb impressions (papers which 
could no doubt be converted into valua- 
ble securities) I must hold that th<* of- 
fence of extortion is not established 
Now it has to be seen from the evidence 
of this case whether the ingredients o f 
extortion are there Indrasana Devi 
(P W 7) has stated that the accused per- 
sons abused her and on protest accu r-d 
Naulakh Pandev ordered that *-he be 
turned out from the house and her thumb 
impression be taken on blank pieces of 
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paper, upon this Chanderma Pandey and 
Sia Ram Pandey forcibly took her thumb 
impression on 8 to 10 pieces of blank 
paper. She does not say that she was 
forced by putting her in fear of iniury to 
give her thumb impression on blank pieces 
of peper and deliver those papers to the 
accused Her statement clearly indicates 
that the_ accused persons forcibly took the 
thumb impression and not that she had 
delivered the papers containing her thumb 
impression to them. This is further ap- 
parent from the statement of P W. 5 who 
has said that accused Chanderma caught 
hold of the hand of the complainant and 
accused Sia Ram took her thumb impres- 
sion _ Therefore, the facts of this case do 
not indicate that the complainant was 
induced to deliver the papers containing 
her thumb impression to the accused per- 
sons The necessary ingredient of extor- 
tion is. therefore, wanting Hence, prim a 
facie no case under Section 386, I. P. C 
has been made out 

4. So far as the contention of the peti- 
tioner that the facts constitute offence 
under Secion 395, I. P. C is concerned, I 
see no merit in it as well. It is said that 
theft was one of the dominant obiects of 
the unlawful assembly of these members 
of the opposite party and for the purpose 
of committing that theft force was used 
and as such the offence of dacoitv is made 
out Dacoity is commission of robbery by 
5 or more persons When 'theft' becomes 
'robberv’ has been stated in Section 390 
of the Code thus- — 

"Theft is 'robbery' if, in order to the 
committing of the theft, or in committing 
the theft, or in carrying awav or attempt- 
ing to carry away property obtained by 
the_ theft, the offender, for that end, volun- 
tarily causes or attempts to cause to any 
Person death or hurt or wrongful restraint, 
or fear of restraint." 

From the definition, it is quite clear that 
there should be use of force or attempt to 
use force for the purpose of committing 
f heft or in carrying away or attempting to 
carry away property obtained by theft 
Mere fact that the assault and the theft 
v ook. place in the same transaction is not 
enough The assault must be to facilitate 
commission of theft 

In this connection reference can be 
made to a decision of a division bench of 
this Court in Pati Kumhar v Ahiv 
Kumhar. AIR 1954 Pat 157 There it was 
observed as under: — 

"It is not in every case where theft has 
been committed as well as assault that 
the transaction becomes robbery. The _as- 
sult must be found to have been committ- 
ed for the purpose of committing the theft, 
of in carrying away or attempting to 
carry away property obtained by theft ” 
The same view has been expressed in a 
decision in Maghaji v. State. AIR 1953 Sau 
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85 There a number of persons entered 
the house with the idea to take revenge 
and there was assault and while going 
away one of the culprits took away the 
gun of the victim. It was held that the 
assault was not for facilitating the com- 
mission of theft, etc , it had no relation to 
the removal of gun and as such the 
offence was mere theft Here, from the 
evidence of Tndrasana Devi it does not 
appear that the obiect of the unlawful 
assembly of the members of the opposite 
party was to commit theft by causing 
hurt or fear of hurt etc The Mossomat 
has said that accused Naulakh ordered 
that the complainant be turned out of the 
house and her thumb impression be taken 
on piece of blank paper This was done 
iust to wreak vengeance because of the 
Mossomat executing deed in favour of 
son of her brother in respect of her pro- 
perty thereby depriving the opposite 
lartv of the prospect of getting it as re- 
versioners She does not say that the 
order was to take away her property as 
well There is no such allegation in the 
complaint petition It appears that theft 
was an independent act of some of the 
accused persons and it was not the domi- 
nant purpose of the unlawful assembly 
Threat was not given for that purpose 
That being so. no offence under Sec- 
tion 395 of the Code is made out on the 
statements of the witnesses 

5. The revision application, therefore, 
fails and is dismissed. 

Revision dismissed. 
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(PATNA HIGH COURT) 

G N PRASAD, J 

Badri Sah. Petitioner v State of Bihar 
Opposite Party. 

Criminal Revn No 1456 of 1958 D !- 
5-2-1969. against Order of 2nd Addl S J 
Motihari Dl- 10-5-1968 
Prevention of Food Adulteration Act 
(1954). S. 16 (1) * a ) — Prosecution under 

Prevention of Food Adulteration Rules 

(1955). Hr. 18. 7 (1) — Specimen impres- 
sion of seal not sent to analyst— There was 
nothing wUb which Public Analyst could 
perform his duty of comonrine- seal on 
narfcet of black neoner forwarded to b'm 
for analysis — Total non-compliance with 
Rr. 18 and 7 (1) — It N fatal to prosecu- 
tion case — Case law discussed. 

(Paras 7. 8) 

Cases Referred: Chronological Paras 

(1968'' 1968 BUR 308. Gopal Sao 
v State of Bibar K 

(19681 Criminal Revn No 1868 of 
1967. D /- 21-8-1968 (Pat) Anond 
Mohan Choudhar- v State " 
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<1968) Criminal Revn No 945 of 
1968 D /- 6-12-1968 (Pat) Chedisah 
v State 8 

(1966) AIR 1906 Ker 70 (V 53) «= 

1966 Cn LJ 416 Cannanore Munici- 
pality v Pandavalappil Kannan 8 

J K Prasad and Rajendra Kishore 
Prasad for Petitioner R N Tewari for 
Opposite Party 

ORDER — The petitioner has been con- 
victed under Section 16 (1) (a) of the 
Prevention of Food Adulteration Act 1954 
for having sold or stored for sale adul- 
terated black pepper (Kali Mirch) The 
trial Court had sentenced him to undergo 
rigorous imprisonment for nine months 
and to pay a fine of Rs 1 000 or in 
default to undergo rigorous imprisonment 
for two months more but in appeal the 
sentence has been reduced to rigorous im- 
prisonment for three months and a fine of 
Rs 500 or in default rigorous imprison- 
ment for one month more 

2 It appears that on the 31st Januarv 
1963 the Health Officer of Motihari Muni- 
cipality (P W 1) purchased a sample of 
black pepper from the grocery shop of 
the petitioner situated in Mohalla Meena 
Bazar and after observing the requisite 
formalities he forwarded one packet of 
the article m sealed cover to the Public 
Analyst at Patna The report of the 
Public Analyst was to the effect that the 
simple of the black pepper was adulterat- 
ed Accordingly with the sanction of the 
Chairman of the Municipality the present 
prosecution was instituted against the peti- 
tioner 

3 The petitioner put forward a de- 
fence that he had been falsely implicated 
by the Health Officer (P \V 1) who was 
inimicallv disposed towards him and who 
had really not taken the sample of black 
pepper from his shop 

4 The defence was negatived by both 
the Courts below The Courts below have 
accepted the pro c cut ion case and have 
convicted the petitioner in the manner 
alreadv indicated 

5 Two contentions were put forward 
on behalf of the petitioner m this Court 
The first contention of the learned Counsel 
is that there is no evidence 1 1 this ca e 
at all to the effect that rule 18 of the 
Prevention or Food Adulteration Rules 
(hereinafter referred to is the Rules ) 
wis complied with b> the Heilth Officer 
(P W 1) md/or that the Public Analyst 
had performed the dulv joined upon him 
under sub-rule (1) of R 7 of the Rules 
To appreciate the contention of the leim- 
cd Counsel the relevant rules mat be 
quoted Rule 18 u in the following 
terms — 

IP Memorandum and impres-ion of 
seal to be «-ent sttnrately — 

A copv of the memorandum and a 
specimen impression of the seal used to 


seal the packet shall be sent to the public 
analyst separately by registered post or 
delivered to him or to any person autho- 
rised by him ' 

The relevant portion of R 7 is In the 



receipt of a package containing a sample 
for analysis from a Food Inspector or any 
other person the Public Analyst or an 
officer authorised by him shall compart 
the seals on the container and the outer 
cover with specimen impression received 
separately and shall note the contention 
of the seals thereon” 

Having regard to the point thus put for 
ward on behalf of the petitioner I have 
looked into the evidence of P W 1 and I 
find that he had definitely not complied 
with Rule 18 In substance the evidence 
of P W 1 is that in respect of this parti 
cular matter he had prepared four copies 
of what he described a ' paper' One each 
of those copies was put by him in each 
of the three packets of the black pepper 
evidently as contemplated by Section 11 
of the Act The fourth copv of the said 
memorandum was retained by him in hi* 
possession and it was produced from his 
custody in Court and marked Ext 5 This 
evidence of P W 1 leaves no room for 
doubt that he had not complied with 
Rule 18 He has nowhere said that he 
had forwarded a specimen impression of 
the seal which he had used for the pur 
pose of sealing the packet forwarded to 
the Public Analyst either separately bv 
registered post or by any messenger or 
otherwise The specimen impression of 
the seal would have to be sent along with 
a copv of the memorandum in form VII 
But since the only other copy of the mem- 
orandum which P W 1 had prepared wis 
still in his possession th° conclusion 
is irresistible that no copy of the 
<aid memorandum could possibly have 
accompanied anv specimen impres c ion of 
the seal for thp purpose of being forward- 
ed to the Public Analyst as required by 
Rule IP 

6 If as the evidence cleirly shows a 
specimen impression of the seal v as not 
forwarded to the Public Analyst as tn 
mined bv Rule 18 then there wis nothing 
in the possession or at the disposal of the 
Public Analvst on the bisis of which he 
could hive performed thp duty enjoined 
upon him under Rule 7 (11 of compiling 
the seal on the picket which had been 
forwarded to him with the specimen im 
presion of the seal which he could have 
received separately Therefore it R 
obvious that Rule 7 was not complied 
with in this case at all 

7 Learned Counsel for the State relied 
upon the report of the Public Analyst 
(Ext 6) wherein it was mentioned that the 
*imple of blick pepper purchased from 
the shop of the petitioner for analysis was 
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received "properly sealed and fastened” 
and that the Public Analyst had "found 
the seal intact and unbroken”. Relying 
upon this report (Ext 6), learned Counsel 
has argued that that the present case is 
covered by the decision of a learned Single 
Judge of the Kerala High Court in Food , 
Inspector, Cannanore Municipality v 
Pandavalappil Kannan, AIR 1966 _Ker 70 
where reference was made to certain deci- 
sions of the Guirat and Allahabad High 
Courts, and it was observed "none of those 
decisions are applicable to the facts of this 
case where the performance of the act of 
sampling, sealing and forwarding of the 
article by the Food Inspector as well as 
the act of ascertaining the seal to be intact 
by the Food Analyst are proved- and the 
only presumption to be drawn is that 
those acts themselves were performed m 
accordance with the prescribed form and 
procedure, which fact itself was not chal- 
lenged in the course of the enquiry” But 
the Kerala decision can be of no assistance 
in the present case in view of the posi- 
tive indication in the evidence of P W 1, 
]to which I have already referred, that 
there was nothing with which the Public 
Analyst could have performed the duty or 
comparing the seals on the packet of black 
pepper forwarded to him for analysis witn 
the specimen impression thereof received 
separately. 

In Gopal Sao v State of Bihar. 1968 
BLJR 308, there was at least the evidence 
of the Sanitary Inspector of Aurangabad 
Notified Area Committee to the effect that 
he did send a memorandum and a speci- 
men impression of the seal used to sea 
the packet to the Public Analyst, Even 
then, this Court held that the Presump- 
tion envisaged by Section 114 (el of th 
Evidence Act could not be raised an favou 
of the prosecution In the instant cas , 
far from there being any evidence of tne 
Health Officer (P. W. 1) that he had sent 
a memorandum and a specimen impres- 
sion of the seal to the Public Analys , 
there is clear indication on the record that 
neither the memorandum nor the speci- 
men impression of the seal was made 
available to the Public Analyst to enable 
him to perform the duty eniomed upon 
him under Rule 7. It must, therefore, be 
held that there was total non-compliance 
of Rules 18 and 7 (1) of the Rules in the 
present case. . 

8. it has been consistently held in this 
Couit that non-compliance of the require- 
ments of Rules 17 and 7 is a fatal deieci 
in the prosecution case Apart irorn 
Gopal Sao’s case, 1968 BLJR 308, to which 
I have already referred, the same vrcy 
has been expressed by Anwar Ahmach 
in Anand Mohan Choudhary v State, cri- 
minal Revn No 1868 of 1967. D/- 21-8- 
1968 (Pat) and by B P Smha, J m Chhedi 
Sah v State Criminal Revn No 945 oi 
1968, D /- 6-12-1968 (Pat) Learned Coun- 


sel for the State contended that Rr. 18 
and 7 of the Rules are merely directory, 
but the learned Counsel has not been 
able to bring to my notice any decision 
contrary to the decisions of this Court 
just referred to 

9. For the aforesaid reasons I must 
hold that the conviction recorded against 
the petitioner cannot be sustained 

10. In this view, it is not necessary to 
go into the other question, relating to the 
validity and the proof of the sanction for 
the prosecution which has been raised on 
behalf of the petitioner 

11. In the result, the conviction and 
the sentence are set aside and the rule is 

made absolute , . . 

Rule made absolute 


1970 CRI. L. J. 651 (Yol. 76, C. N. 158) 
(PUNJAB & HAKYANA HIGH COURT) 
GURDEV SINGH AND 
S S SANDHAWALIA, JJ. 

The State, Appellant v Nanak Chand, 
Respondent 

Criminal Appeal No 848 of 1966, D/- 
29-5-1969 

Shops and Establishments — Pun J al ? 
Sbons a ml Commercial Establishments Act 
115 of 1958). Ss. 9. 26 — Notification under 
S. 9 as amended hy Act 2a of 1958 .Sec- 
tion 9 substituted by amending Act 1 ot 
1964 — Notification must be deemed to 
to have been issued under re-enacted Sec- 
tion 9 and anv violation thereof could bo 
■punishable under S. 26 — (Punjab Genera 
Clauses Act (1 of 1898) S. 22) - (General 
Clauses Act (1897). Section 24). 

On comparison of the provismns of Soc- 
Hon 9 (a s amended bv Act 25 of 19. ) 
the Punjab Shops and Commercial Esta- 
blishments Act 1958. ™der which (Labour 
Deoartment) Notification No 2435-Lab 
t Ri/11527 dated 25th April. 1961 " a 
Sued with Section 9 as substituted by 
the amending Act 1 of 1964 it will be 
*een that the authority conferred upon the 
Government by these two provisions to 
issue notification fixing opening and clos 
ing hours is identical and not in any way 
? n2 T n these circumstances Sec- 

inconsistent In t General c]au 

violation thereof could be P^ha^ 

pfn769 S ^TlR l’954 Pat 371 (FB) £ Jig 
1956 Andh Pra 24, Rel on (Para 5) 

Cases Referred: Chronological _ Paras 

/ 1Q rn\ AIR 1959 Piuyj 69 (V 46) 
fl 1959 Cri LJ 232. R B Ram Rattan 
Seth v State 
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(1956) AIR 1950 Andh Fra 24 (V 43) 

<=1956 Cn LJ 29 In re Lingareddy 
Venkatareddy 5 

(1954) AIR 1954 Fat 371 (V 41) - 
1954 Cn LJ 1187 (FB) State v 
Kunja Behan Chandra 5 

D D Jam for Advocate General 
Haryana for Appellant G S Chawla for 
Respondent 

GURDEV S1NG1I J — This order will 
dispose of six cnminal appeals (Nos 848 
849 850 852 and 8o4 of I960) which in- 
volve a common question of law. for deci- 
sion The respondents in all these cases 
are running shops or commercial esta- 
blishments in Ambala Cantonment They 
were prosecuted under Section 26 read 
v» ith Section 9 of the Punjab Shops and 
Commercial Establishments Act 15 of 1953 
(hereinafter called the Act) for keeping 
their establishments open beyond the 
hours prescribed by the Punjab Govern- 
ment (Labour Department) notification 
No 2435-Lab-I-6l/11527 dated 25th Apnl 
1961 This notification was issued under 
the thud proviso to Section 9 of the Act 
which as amended by Punjab Act 25 of 
1958 read as follows on that day — 

9 Opemng and closing hours — No 
establishment shall save as otherwise 
provided by this Act open earlier than 
ten o clock in the morning or close later 
than eight o clock in the evening 
Provided that any customer who was 
In the establishment before the closing 
hour may be served dunng the period of 
fifteen minutes Immediately following 
such hour 

Provided further that the State Govern- 
ment may by order and for reasons to be 
recorded in writing allow an establish- 
ment attached to a factory to open at 
eight O clock in the morning and close at 
six O clock in the ev ening 
Provided further that the State Gov- 
ernment may by notification in the of- 
ficial Gazette fix such other opening and 
closing hours in respect of any establish- 
ment or class of establishments for such 
period and on such conditions as may be 
specified in such notification 


2 As a result of further amendment 
of the Act by Punjab Shops and Com- 
mercial Establishments Act 1 of 1964 In 
placp of this section the following section 
bearing the '•ame number was substituted 
9 Opening and closing hours — Gov- 
ernment «hall by notification fix the open- 
ing and closing hours of all classes of 
establishment and different opening and 
closing hou-s mas bo fixed for different 
classes of establishments and for different 
areas. 


Provided that Government mat allow 
an rstabli hment attached to a factory 
to oboent. such owning and closing hour* 
as me Government may direct 


3 Admittedly no notification under 
this new section applicable to the respon 
dents shops or establishments situate In 
Ambala Cantonment was in existence on 
the day the re.pondents were prosecuted 
as none had been issued after the Act was 
amended in the year 1964 The prose- 
cution rested its case on the notification 
dated 25th April 1961 to which reference 
has been made earlier It provides that 

All shops and commercial establish 
ments in the State of Punjab except those 
for which separate timings had been fix- 
ed shall not open earlier than 9 0 clock in 
the morning and close later than 7 45 
O clock in the evening 

4 The Judicial Magistrate First Class 
Ambala who tried the respondents how- 
ever acquitted them being of the opinion 
that no notification having been issued 
under Section 9 of the Act as it stood as 
a result of the amendment of the year 
1964 the respondents had not committed 
any offence and the notification issued 
prior to the amendment was no longer 
operative on the day the amending Act 
came into force In coming to this find 
ing the learned Magistrate appears to 
have ignored Section 22 of the Punjab 
General Clauses Act which provides — 

'Where anv Punjab Act is repealed 
and re-enacted with or without modifica- 
tion then unless it is otherwise expressly 
provided any appointment notification 
order scheme rule form or bye-law 
made or issued under the repealed Act 
shall so far as it is not inconsistent with 
the provisions re-enacted continue In 
force and be deemed to have been made 
or issued under the provisions so re- 
enacted unless and until it is superseded 
by any appointment notification order 
scheme rule form or bylaw made or 
issued under the provision' so re-enacted 

5 The notification for the violation 
of which the respondents were prosecuted 
was issued under Section 9 of the Act 
On comparison of that provision as it 
stood at the time this notification was 
issued with Section 9 as substituted by 
the amending Act 1 of 1964 it will be 
seen that the authority conferred upon 
the Government by these two provisions 
to issue notification fixing opening and 
closing hours Is Identical and not in anv 
wav inconsistent In these circumstan 
ces Section 22 of the Pumab General 
Clauses Act is attracted and as enacted 
therein the relevant notification dated 
25th Apnl 1961 must be deemed to have 
been issued under the re-enacted Sec 9 
and any violation thereof could be punish- 
able under Section 26 of the Act In 
R B Ram Rattan Seth v State AIR 1950 
Pun CO Falshaiv J (as he then w’asj held 
that the Indian Metalliferous Mines Regu- 
lations of 1926 framed under Section 29 
of the Indian Mines Art 1923 which had 
since been repealed and replaced by the 
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Indian Mines Act of 1952 and under 
which no rules and regulations had by 
then been framed, were kept alive by 
Section 24 of the General Clauses Act, 
which is similarly worded as Section 22 
of the Punjab General Clauses Act This 
view is in consonance with the view taken 
by a Full Bench of the Patna High Court 
in State v Runja Behan Chandra, AIR 
1954 Pat 371 (FB) and by a Division Bench 
In re Lingareddy Venkatareddy, AIR 1956 
Andh Pra 24, It is thus obvious that the 
premises on which the trial Court has 
proceeded to acquit the respondents is 
wrong and the orders of their acquittal 
cannot be sustained Since the Court 
below has not recorded any finding on 
merits, the cases must go back We, ac- 
cordingly, accept the appeals, and setting 
aside the impugned orders, remit the 
cases to the Chief Judicial Magistrate, 
Ambala, for trial in accordance with law. 

6. S. S. SANDHAWALIA, J.: I agree. 

Appeal allowed 


1970 CRI. L. J, 653 (Yol. 76, C. N. 459) 
(RAJASTHAN HIGH COURT) 

L N CHHANGANI AND 
L S MEHTA, JJ. 

Ramchander and another. Appellants v 
State of Rajasthan, Respondent 

Criminal Appeal No 698 of 1966 and 
Criminal Jail Appeals Nos 762 and 763 of 
1966, D /- 2-4-1969, against Judgment of 
S J , Ganganagar, D /- 24-9-1966 

(A) Evidence Act (1872), S. 3 — Ap- 
preciation of evidence — Fact that a wit- 
ness has a close interest in complainant’s 
party or is a distant relation cannot de- 
tract from value of his evidence — His 
evidence cannot he discarded on that 
ground especially when no enmity has 
been proved to exist between him and the 
accused as would induce him to give false 
evidence — AIR 1968 SC 1438, Rel. on. 

(Para 5) 

(B) Criminal P. C. (1898), S. 423 — 
Appreciation of evidence by trial Court 
— Interference by appellate Court — 
Evidence Act (1872), S. 3. 

The appellate Court should not ordi- 
narily interfere with the trial Court’s 
opinion as to the credibility of a witness, 
as the trial Judge alone konws the de- 
meanour of the witness; he alone can 
appreciate the manner m which the 
questions were answered, whether with 
honest candour or with doubtful plausi- 
bility, and whether after careful thought, 
°r with reckless glibness; and he alone 
can form a reliable opinion as to whether 
the witness had emerged with credit from 
cross-examination (Para 7) 

FM/GM/C634/69/KSB/M 


(C) Penal Code (1860), S. 34 — Com- 
mon intention — Meaning of — Burden of 
proof is on prosecution — Inference of 
common intention is a question depending 
on facts of each case. 

Common intention within the meaning 
of Sec 34, Indian Penal Code, implies a 
pre-arranged plan. To convict the accus- 
ed of a enme with the help of S 34, I P.C. 
the burden is upon the prosecution to 
prove that the criminal act was done in 
concert pursuant to the pre-arranged 
plan It is no doubt difficult, if not im- 
possible to procure direct evidence to 
establish the intention of an accused per- 
son Intention has to be inferred from 
his act or conduct or other relevant cir- 
cumstances of the case There is also a 
distinction between the same or similar 
intention and common intention and an 
inference of common intention within the 
meaning of the term in S. 34, I P.C , 
should not be reached, unless it is a neces- 
sary inference deducible from the cir- 
cumstances of the case (Para 10) 

Common intention referred to in S 34 
pre-supposes a prior meeting of the minds. 
This does not mean that there must be 
a long interval of time between the for- 
mation of the common intention and the 
doing of the Act It is also not necessary 
to adduce direct evidence of the common 
intention The common intention may 
conveniently be inferred from the sur- 
rounding circumstances and the conduct 
of the parties The existence of the com- 
mon intention shared by the accused per- 
sons is, on ultimate analysis, a question 
of fact. At any rate, the crucial circum- 
stance is that the plan must precede the 
act constituting the offence. (Para 10) 


When there is no indication whatever 
of premeditation or of a pre-arianged 
plan, the mere fact that the two accused 
were seen at the spot or that the two 
accused fired as a result of which one 
person died and two others received sim- 
ple injuries could not be held sufficient 
to prove or to infer a common intention 

(Para 10) 

(D) Penal Code (I860), S, 307 — At- 
tempt to commit murder — Use of fire- 
arm — Person firing a gun at another — 
Intention to kill may he inferred — Fact 
that person fired at escaped unhurt or 
received minor injuries cannot negative 
intention to kill — Prosecution has still 
to discharge its burden of proving inten- 
tion contemplated by S. 300. 


In cases of attempt to commit murder 
oy fire-arm, the act amounting to an al- 
iempt to commit murder is bound to be 
the only and the last act to be done by 
the culprit Till he fires, he does not do 
my act towards the commission of the 
i [fence and once he fires and something 
lappens to prevent the shot taking serious 
turn, offence under S. 307, I. P. C is 
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brought home If a person fires at an- 
other it would ordinarily mean that he 
wants to kill that person. The fact that 
the person fired at was not killed does 
not necessarily mean that he had no 
intention to kill that man A person may 
at times be excited and for that reason 
he may not be able to hit properly or the 
aim may be missed because the person 
aimed at may move aside That does not 
however mean that S 307 I PC will 
have no application to a case like this 
AIK 1965 SC 813 & AIR 1961 SC 1782 
Rel on (Para 13) 

When the persons fired at received 
only minor injuries the burden is still 
upon the prosecution to establish that the 
intention of the appellant in causing the 
particular injury to them was of one o! 
the three kinds referred to m S 300 
1 p c Unless the prosecution discharges 
the burden offence under S 307 I P C 
Cannot possibly be brought home to the 
accused. (Para 13) 

Cases Referred Chronological Paras 


(1968) AIR 1968 SC 1438 (V 55) = 

1960 Cn LJ C Bhupendra Singh 

v State of Pumab 5 

(1965) AIR 1965 SC 843 (V 52) = 

1965 (1) Cn LJ 766 Sarju Prasad 
v State of Bihar 12 

(1961) AIR 1961 SC 1782 (V 48) = 

1961 (2) Cn LJ 828 Om Pnkash 

v State of Pumab 12 

(1945) AIR 1945 PC 118 (V 32) = 

46 Cn LJ 689 Mahbub Shah v 
Lmptror 10 

(1943) AIR 1943 PC 159 (V 30) = 

1943 All LJ 580 Valarshak Seth 1 

Apcar v Standard Coal Co Ltd 
(19)2) AIR 1932 Bom 279 (V 19) = 

33 Cn LJ 613 Wasudeo Balwant 
Gogate v Emperor 12 

(1913) 15 Bom LR 991=2 Bom Cn 
C 159 Marty v Emperor 12 

(1892) ILR 14 All 58 = 1891 All WN 
170 Queen Empress v Niddha 12 

(18G7) 4 B II C R (Cn C) 17 Reg v 
Francis Cassidy 12 

O C Chalterji for Appellants A- K. 
Mathur Asstt Govt Advocate for Res- 
pondent 


MEHTA J — By his judgment dated 
September 24 19GG Sessions Judge 
Ganganagar convicted the accused Ram- 
chander under Section 302 read with 
S 34 1 P C and sentenced him to im- 
prisonment for life He was also convict- 
ed under Section 307 Indian Penal Code 
and sentenced to rigorous imprisonment 
for five years. Both the sentences were 
ordered to run concurrently By the 
same judgment Budbram was convicted 
under S 302 1 P C and sentenced to 
ImorLCnment for lile He was also con 
victed under S 307 read with S 34 
Indian Penal Code and sentenced to 
lufler rigorous ImprLonmcnt for five 


years Both the sentences were directed 
fo run concurrently 

2 Prosecution story can be summary 
td in this way There were two faction* 
in the village Lalewala Police Station 
Padarrpur District Ganganagar Tin 
accused Budhram and Ramchander be- 
longed to one faction Jeeraj and others 
owed allegiance to the other rival group 
It is alleged that Budhram and Ram 
chander gave false evidence against Jee 
raj and others in some litigation. On 
December 29 1965 P W 5 Hansrai s/o 
Bagrawat a relation of Jeeraj and PW 
G Jagdish s/o Jeeraj left their fields at 
about 3 pm with their camels loaded 
with sugar-canes and when they passed 
in front of Ramchander s house his son 
Budhram and his wife rebuked them and 
asked them as to how they could venture 
to pass that wav Both the persons told 
Budhram and his mother that they had 
every right to make use of the public 
way This was followed by further alter- 
cations between Budhram and his mother 
on the one side and Hansraj and Jagdish 
on the other In the course of quarrel 
Hansraj was beaten He sustained eight 
injuries which were simple in nature 
Jagdish too hit Budhram s mother with a 
sugarcane which he was bolding in hi* 
hand Thereafter Jeeraj his son Shan 
ker Bagrawat and his son HanUman left 
their fields for their village Lalewala at 
about 4-30 pm 

On their reaching the vicinity of the 
house of Hazari they heard a gun fire from 
behind They turned back to discern as 
to what the matter was They noticed 
that Ramchander and Budhram stood at 
a distance of about thirty steps from 
them Budhram was armed with a double 
barrel gun Ramchander was equipped 
with a single barrel gun Budhram then 
immediately fired and hit Shanker The 
victim sustained an injury on his fore- 
head as a result of which he after falling 
down expired instantaneouslv Subse- 
quently Ramchander also fired his gun 
hitting Bagrawat and his son Hanuman 
Hanuman received injuries on his right 
shoulder Bagrawat sustained injuries 
near his neck Soon alter Jeeraj raised 
an alarm Kamjas came from the side of 
a ‘Digi Bnjlal and Sohanlal also arriv- 
ed there The accused persons then ran 
away towards their house First informa- 
tion report of the occurrence was lodged 
by Jeerai that very day at about 8-30 
pm with the Police Station Padampur 
which is at a distance of about 17 miles 
away from the spot of occurrence On 
receipt of the report a case was register- 
ed under Sections 302 and 307 I PC and 
investigation followed The police pre- 
pared site plan Ex P 2 description 
memo of the corpse of the deceased Shan- 
ker Ex. P 4 description memo of the 
spot Ex. P 8 semi re memo of the 12 bore 
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gun Ex P. 11 infoimation memo regard- 
ing the recovery of another 12 bore gun 
Ex. P. 12, and its recovery memo Ex P. 
13 Bagrawat was examined by the Medi- 
cal Officer, General Hospital, Ganganagar, 
Dr S N. Vyas, P. W. 11, on December 29, 
1965 Following injuries were found on 
his person’ — 

L Oval lacerated gun shot wound J" x 
1/3" on the left side neck and space be- 
tween it and the tip of left shoulder re- 
gion, the margins were inverted 

2. Oval lacerated gun shot wound on 
i xj" on the left side neck between it 
and the tip of the left shoulder region 
3 x 3" to the iniury No 1 with overted 
margins 

Hanuman was also examined by the 
above-named Doctor on the aforesaid date 
and the following iniuries were noticed on 
his person — 

1. Oval lacerated gun shot wound 1/3" x 
1/3 on the right shoulder region with in- 
verted margins The shirt over the 
wound was torn. 

2 Oval lacerated gun shot wound x 
J on posterior aspect of the right shoulder 
region 3J" behind injury No 1 with avert- 
ed margins 

Autopsy of the dead body of Shanker 
was carried out by Dr Kamal Nay an, 
P W. 12, Medical Officer, State Dispensary, 
Ghamurwali The dead body had had the 
following injury. 

2 ' x 2" punctured wound piercing the 
skull at the inner angle of the left eye- 
brow. 

According to the Doctor, that iniury was 
a gun shot one The skull at the bottom 
of the said wound was fractured The 
wound had gone into the cranial cavity 
and bullet was found lying in that cavity 
near the occipital bone Membrane of 
brain at the site of the bullet entrance 
was punctured, below the wound in the 
skull at the exit behind the left cerebral 
hemisphere. Bullet had passed through 
the whole antero posterior length of the 
left cerebral hemisphere causing lacera- 
tion and haemorrhage In the opinion of 
the Doctor the death was due to shock, 
caused by the injury to the brain, as a 
result of the bullet passing through the 
brain substance. After recessary inves- 
tigation the accused Ramchander and 
Budhram were challaned by the police in 
tne Court of Sub-Divisional Magistrate, 
Naranpur 

The said Magistrate conducted inquiry in 
accordance with the provisions of Sec- 
tion 207-A, Criminal P. C. and committed 
the accused to the Court of Sessions Judge, 
Ganganagar, to face trial under Ss 302 
imd 307 read with Section 34, I P. C for 
having committed the murder of Shanker 
by shooting him dead and for having made 
an attempt to commit murder on the lives 
°t Hanuman and Bagrawat by causing gun 


shot injuries to them Commitment of 
Ramchander under Sec 25 and that ot 
Budhram under Section 27 of the Indian 
Arms Act was also made The two ac- 
cused denied to have committed the oi- 
iences alleged to have been committed by 
them by the prosecution In support ot 
its case, the prosecution examined 12 wit- 
nesses in his statement, recorded under 
Section 342, Criminal P. C , Budhram said 
that he was not present on the spot at 
the time of occurrence He pleaded alibi 
The other accused Ramchander stated 
that at about 5 30 n. m, on the date ot 
the incident, Bagrawat, Hanuman, 
Shanker, Ramias and Hansraj came to 
him Bagrawat and Ramjas were aimed 
with guns and the others were in posses- 
sion of Gandasis and when they were 
about 80 steps away from his house, 
Bagrawat threw a challenge at him and 
fired his gun. Thereafter Ramjas also fired 
his gun The accused then picked-up his 
gun and put the same on the wall and 
hied at from both the barrels Budhram 
was not present at that time at his resi- 
dence His wife was, however, there. He 
then ran away to 58 L N B in the night 
the police reached the spot and he sur- 
rendered himself to it The trial Court 
disbelieved the explanation furnished by 
Ramchander and, relying upon the pro- 
secution evidence, convicted and sentenc- 
ed both the accused, as stated above 

3, Aggrieved against the above verdict, 
the two accused have filed the present ap- 
peals Contention of learned counsel for 
the appellants is two fold His first com- 
plaint is that when the complainants' party 
wanted to assault the accused with 
weapons, it was Ramchander, who armed 
with a licensed double bairel gun, fired it 
in exercise of the right of private defence 
and that Budhram has been falsely im- 
plicated in the case for having murdered 
Shanker. That plea, according to learned 
counsel, taken by the accused Ramchander 
both m the committing and in the trial 
Courts has been consistent and the same 
should not have been lightly brusned aside 
by the Court below Learned counsel’s 
another grievance is that the trial Court 
went wrong in applying the provisions of 
Section 34 to the case of Ramchander m 
respect of the offence under S 302, I P. C 
and to the case of Budhram for offence 
under Section 307, I. P C 

4. As for the first point, it is true that 
Ramchander stated before the committing 
Court that Bagrawat and Ramj'as were 
armed with guns. Jagdish, Hanuman and 
Hansraj were m possession of Gandasis 
Hansraj, Jagdish, Hanuman and Ramjas 
came to his house to assault him at about 
4pm Budhram was not present then 
His wife inflicted a lathi blow to Hansraj 
and let loose his dog Subsequently 
Shanker, Hanuman, Bagrawat, Ramjas and 
Hansraj again came to his house. Bagrawat 
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shouted that he would put an end to his 
life and fired at him Then Ramjas also 
fired his cun Thereafter he picked up his 
gun for which his son had obtained a 
licence and warned Bagrawats party to 
refrain from proceeding further The com- 
plainants party instead of withdrawing 
again fired at him Thereupon he also 
fired his gun twice and ran away In the 
trial Court the plea taken by the accused 
Ramchander was that at about 4 p m he 
and his wife were at his house Jagdish 
and Hansraj came there His dog began 
to bark. He then came out and Hansraj 
began to grapple with him He had a 
stick in his hand and he hit Hansraj with 
lL Then both of them went away saying 
that they would see to it At about 
5 30 p m Bagravat Hanuman Shanker 
Hansraj and Ramjas again came Bagra- 
wat, and Ramjas were armed with guns 
Others were having Gandasis Bagrawat 
threw a challenge and fired his gun. There- 
after Ramjas also fired his gun. He then 
picked up his own gun and when the 
assailants proceeded further towards him 
and when Bagrawat again fired his gun 
he too fired his double berrel gun At 
that time Budhram was not present at his 
house He then ran away to 58 L N B 
In the committing Court the accused stated 
that at the initial stage Hanuman Ramjas 
Jagdish and Hansraj came to his house at 
about 4 pm. and assaulted him In the 
trial Court the accused stated that only 
Jagdish and Hansraj came to him at about 
4pm In the committing Court the ac- 
cused said that his wife hit Hansraj with 
a lathi but before the trial Court he said 
that he had struck a lathi blow to Hans 
Raj In the committing Court the accus- 
ed said the Bagrawat threw a challenge 
when he again came and said that he 
would be put to death There is no such 
mention in his statement before the trial 
Court In the trial Court he said that 
Bagrawat threw a challenge and fired his 
gun In the committing Court he said that 
urr ftVe smjnrf visit oi‘ tne complainants 
party he told Bagrawat and others to with- 
draw But there is no such mention in his 
statement before the trial Court He did 
not state before the committing Court that 
Bagrawat made the second fire but in the 
trial Court he said so In the light of 
material differences in the two statements 
it is difficult to conclude that Ramchander 
took consistent plea throughout Ram- 
chander besides producing himself into 
the witness box. as D W J has not led 
an> evidence in support of his plea The 
prosecution examined P W I Jccrai 
P \\ 2 Hanuman P \\ 3 Ramjas and 
P W 4 Bagrawat Of these witnesses 
Hanuman and Bagrawat were hit on the 
spot 

, 5 According to the Doctor S N Vyas 
'1 Bagrawat received two gun shot 


presence on the spot therefore cannot bt. 
doubted Jeeraj P W 1 Hamuman, 
P W 2 and Bagrawat P W 4 owed a! 
legiance to one party This fact is men- 
tioned even in the first information report 
wherein it is given that Budhram and 
Ramchander belonged to the opposite camp 
and they purjured against the informant 
There is no specific allegation against 
Ramjas P W 3 He belongs to a <Uf 
ferent village Ridmalsar His fields are 
towards the east of Lalewala When he 
was returning from his fields at about 5 
p m he found that Jeeraj Hanuman, 
Shanker and Bagrawat were standing near 
the house of Hazan He heard a gun fire 
and went near Jeeraj and others Budhram 
was armed with a double barrel gun and 
Ramchander with a single barrel gun 
Budhram fired and hit Shanker as a result 
of which the latter fell down on the spot 
Then Ramchander also resorted to firing 
and hit Bagrawat and Hanuman. He was 
about ten steps away from Shanker 
when he was hit Jeeraj P W 1 has 
stated on oath that Ramjas is not his re- 
lative Hanuman, P W 2 has said that 
Hetram is his real brother Ramjas s 
sisters daughter was married to Hetram. 
Thus according to Hanuman Ramjas is 
his distant relation Nothing has been 
made out in the cross-examination of the 
prosecution witnesses from which it can 
be inferred that Ramjas bore an> illwill 
or enmity against the accused persons He 
may be a distant relation of Hanuman but 
that does not detract from the value to 
be attached to his evidence He might be 
interested m seeing that the real culprit 
of the crime are convicted But it cannot be 
expected of him to adopt a course by which 
some innocent person would be substitut 
ed for the person who actually perpetrat 
ed the crime and that too when no enmity 
as such has been proved to have existed 
between the witness and the accused a 
would induce him to give false evidence 
As has been observed in Bhupendra Singh 
v State of Punjab AIK rsftftf SC r-TJiT fti 
feelmgs might be strongest against the real 
culprits but on account of this fact the 
evidence of an interested witness cannot br 
discarded on the mere ground of hi 
having close interest in the complainants 
party 

6 The statement of Ramjas P W 3 
gets full corroboration from the testimom 
of JeeraL P \V 1 who lodged the first 
information report Ex P-1 soon after the 
occurrence Hanuman P \V 2 who was 
injured on the spot and Bagrawat P W 4 
who also sustained two gun shot wounds 
on the scene of the crime According to 
these three witnesses Jeeraj his con 
Shanker and Bagrawat, his son Hanuman, 
Jagdish son of Jeeraj and IJansrai «x>n of 
Bagrawat, had gone to the field of 
Bagrawat Hansraj and Jagdish left the 
field earlier The remaining persons left 
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the agricultural land at about 4.30 p. m. 
for village Lalewala and when they reach- 
ed the house of Harari, they heard a gun 
fire from behind. The witnesses turned 
back and noticed that Budhram and Ram- 
chander were standing with guns in their 
hands. Budhram was having a double 
barrel gun and Ramchander was in pos- 
session of a single barrel gum Budhram 
fired at Shanker, who was hit on the fore- 
head and died on the spot. Ramchander 
then fired his gun which hit both Bagrawat 
and Hanuman Then the accused ran 
away towards their house. The statement 
of the witness Jeeraj is further corroborat- 
ed by the first information report filed at 
the police station, Padampur, on December 
29, 1965, at 8-30 p m. that is within 3i 
hours of the time of the occurrence. 

The police station, Padmpur, is at a 
distance of about 17 miles away from 
Lalewala. The testimony of the above 
named witnesses also gets corroboration 
from the medical evidence. Dr. Kamal 
Nayan, P. W. 12, conducted the autopsy 
of the dead body of Shanker. He noticed 
2"x2" punctured wound, piercing the 
skull at the inner angle of the left eye 
brow. The skull at the bottom of the 
wound was fractured. The wound had 
gone into the cranial cavity and a bullet 
was found lying in the cranial cavity near 
the occipital bone. Membrane of brain at. 
the site of the bullet entrance were 
punctured below the wound. Bullet haci 
Passed through the whole antero posterior 
length of the left cerebral hemisphere 
causing laceration and haemorrhage. In 
the opinion of the Doctor the death was 
due to shock caused by the injury of the 
brain as a result of the bullet passing 
through the brain substance. 

7. Learned counsel for the appellants 
has strenuously argued that when Ram- 
chander was in possession of a double 
barrel gun, he could have fired it f ror n 
both the barrels one after the other and 
there was no earthly reason why Budhram 
should also pick up another gun and fire 
it at the complainants’ party. This fact, 
no doubt, has been stated by Ramchander, 
but that statement is negatived by the 
above prosecution eye-witness account, in 
which the trial Court placed complete re- 
liance The appellate Court should not 
ordinarily interfere with the trial Court, s 
opinion as to the credibility of a witness, 
as the trial Judge alone knows the 
demeanour of the witness; he alone can 
appreciate the manner in which the ques- 
iions were answered, whether with honest, 
candour or with doubtful plausibility, and 
whether after careful thought, or with 
reckless glibness, and he alone can form a 
reliable opinion as to whether the witness 
had emerged with credit from cross-ex- 
amination vide Valarshak Seth Apcar v 
Standard Coal Co. Ltd AIR 1943 PC 159 
Having regard to the fact that the above 
1970 Crl.L.J. 42. 


named four witnesses divulged consistent 
story in regard to the occurrence, it would 
be impioper to travel in the realm of con- 
jectures and surmises and reach the con- 
clusion that the story as unfolded by the 
prosecution witnesses is not immune from 
doubt and that the inconsistent plea taken 
by the accused Ramchander is credible 
The version of the accused Ramchander is 
further belied by the circumstance that the 
actual fight took place not exactly on the 
front portion of his house, but at a dis- 
tance of about 68 steps away from his 
house vide Exs. P 2 and P. 8 If the 
things had taken place as deposed by the 
accused Ramchander, he would not have 
gone to chak No 58, L N. P. after the in- 
cident, but he would have gone to the 
police station concerned to make report. 

8, The testimony of the four witnesses, 
Jeeraj. P. W. 1, Hanuman, P. W. 2, 
Ramjas, P. W. 3 and Bagrawat, P. W. 4, 
further gets support from P. W. 5, Hans- 
raj, son of Bagrawat and P. W. 6, Jagdish, 
son of Jeeraj. They have stated that both 
of them left their fields on camels at about 
3 pm. Their camels were loaded with 
sugar-canes When they reached the 
frontage of the house of Budhram, Budh- 
ram and his mother came out, they told 
them as to how they happened to pass 
that way. Their reply was that it was 
the public way. Budhram, then hit Hans- 
raj. In retaliation Hansraj also hit Budh- 
ram’s mother with a sugar-cane Jagdish 
ran away to Ridmalsar. Hansrai was ex- 
amined by Dr. Kamal Lay an, P. W 12, 
who certified that he had noticed eight 
miuries on his person 

9. It is also plain from the medical evi- 
dence that the iniury which Shanker had 
received and which was 2x2 on his 
forehead was caused by a bullet \\ ounds, 
which Hanuman and Bagrawat received, 
were pellet injuries First fire was made 
with bullet, which hit Shanker and shot 
him dead The second gun fire was made 
with pellets by Ramchander There is no 
reason why the veracity of the four wit- 
nesses should be doubted m this regard 
It is true that the twelve bore double 
barrel gun was licensed in the name of 
Budhram and he used it It is also correc 
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handled the single barrel gun with which 
he hit Hanuman and Bagrawat 

10 Coming now to the applicability of 
.common intention within the meaning of 
Section 34 Indian Penal Code implies a 
Ipre-arranged plan To convict the ac- 
cused of a crime with the help of Sec 34 
I P C the burden is upon the prosecution 
to prove that the criminal act was done in 
concert pursuant to the pre-arranged plan 
It is no doubt difficult if not impossible 
to procure direct evidence to establish the 
intention of an accused person Intention 
has to be inferred from his act or conduct 
or other relevant circumstances of the 
case There is also a distinction between 
the same or similar intention and common 
intention and an inference of common In- 
tention within the meaning of the term in 
Section 34 I P C should not be reached 
unless it js a necessary inference deducible 
from the circumstances of the case vide 
Mahbub Shah v Emperor AIR 1945 PC 
118 Where as here there is no indica- 
tion whatever of premeditation or of a 
pre-arranged plan, the mere fact that the 
two accused were seen at the spot or that 
the two accuse d fired as a result of which 
one died and two others received simple 
Injuries could not be held sufficient to 
prove or to infer a common intention 
Common intention referred to In Sec 34 
pre-supposes a prior meeting of the minds 
This does not mean that there must be a 
long interval of time between the forma- 
tion of the common intention and the doing 
of the act It is also not necessary to 
adduce direct evidence of the common in- 
tention. The common intention may con- 
veniently be inferred from the surround- 
ing circumstances and the conduct of the 
parties The existence of the common 
intention 'hared by the accused persons 
is on ultimate analysis a question of 
fact At any rate the crucial circumst- 
ance Is that the plan must precede the 
act constituting the offence 

11 In this case there Is no evidence on 
the record from which inference can be 
drawn with regard to the pre-arranged 
plan or prior concert A Court cannot 
obviously make out a case for the pro- 
secution In regard to which there is no 
basis The two accused certainly were 
on the spot at the time of the firing but 
this fact alone by itself cannot be held 
sufficient to prove the common Intention. 
It can v ell be that one of the accused 
persons suddenly fired at S hanker and 
shot him dead without common inten- 
tion. This possibility has not be eliminat- 
ed by any positive evidence on the re- 
cord In such a situation the other ac- 
cused could not have been convicted of 
the offence of murder with the help of 
Section 34, I P C It seems to us that 
the tnal Court has failed to appreciate 
this aspect of the case Its verdict in 
regard to the applicability of Section 34 
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I P C has to be modified inasmuch as 
accused Ramchander could not have been 
convicted under Section 302 read with 
Section 34 L P C It was only Budhram, 
who alone w as guilty of the offence under 
Section 302 I P C Budhram also could 
not have been convicted under Sec 
tion 30? read with Section 34 Indian 
Penal Code Both the accused are guilt) 
of the offences committed by them in 
dmdually 

12 Now the question remains as to 
under what section of the Indian Penal 
Code Ramchander is to be convicted 
From the evidence on the record it is 
abundantly apparent that Ramchander 
fired his gun and hit Hanuman and 
Bagrawat This is borne out by the evl 
dence of the above-named four witnesses 
as also by the medical evidence discussed 
above It is a common ground that the 
act for which Ramchander has been con 
victed under Section 307 Penal Code con 
sisted of causing injuries to Hanuman and 
Bagrawat with gun shots Learned 
counsel for the appellants contends that 
as the injuries were of a simple nature 
and as they w ere not such as were In the 
ordinary course of nature likely to result 
in death of the two victims offence falls 
not under Section 307 but under S 324 
Penal Code According to learned coun 
sel before a person can be found guilty 
of an offence of attempt to commit murder 
the burden is upon the prosecution to 
prove that the actual act which Ram 
chender is shown to have committed was 
such as would in the ordinary course o! 
nature have resulted in death In this 
connection it may be pointed out that I* 
was no doubt held in Reg x F Cassidy 
(1867) 4 Bom HCR (Cn C) 17 which wa; 
followed in Martu v Emperor {1913) If 
Bom LR 991 that for a person to be con 
victed under Section 307 Penal Code th« 
act done must be an act done m such 
circumstances that death might be caused 
if the act took effect that is to say the 
act must be capable of causing death in 
the natural and ordinary course of things 
These decisions however were not follow- 
ed by the same High Court in the case ol 
Wasudeo Balwant Gogte V Emperor AIR 
1932 Bom 279 In that case Beaumont, 
C J referring to Cassidys case 1867-4 
BHCR (Cn C) 17 observed — 

But equally certain is it that no death 
will result if the accused fires a revolver 
at his enemy in such circumstances that In 
fact vvhether through defect of aim. or 
the activity of the target the bullet and 
the intended victim will not meet If how- 
ever Section 307 does not cover the case 
of a man who fires a gun at his enemy with 
Intent to kill him but mis'es his aim it Is 
difficult to see how the section can ever 
have any operation 

Again In Queen Empress v Niddha, 
fI892) ILR 14 All 58 it was held that 
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"But if you have an act done with a 
sufficiently guilty intention and knowledge 
and in circumstances which do not from 
their nature afford a defence to a charge 
of murder and if the act is of such a nature 
as would have caused death m the usual 
course of events but for something beyond 
the accused’s control which prevented that 
result, then it seems to me that the case 
falls unthin Section 307.” 


Both these cases came up for considera- 
tion by their Lordships of the Supreme 
Court m Om Prakash v State of Puniab, 
AIR 1961 SC 1782. In that case though 
Cassidy’s case was not expressly dissented 
from, the actual view taken by their Lord- 
ships of the Supreme Court was more in 
consonance with the one taken by 
Beaumont, C J. in Gogte’s case, AIR 
1932 Bom 279 (Supra) and the view taken 
by the Allahabad High Court in Niddha’s 
case. In Gogte’s case AIR 1932 Bom 279 
no injury was in fact occasioned to the 
victim, Sir Earnest Hotson, _ the then 
Acting Governor, due to certain obstruc- 
tion. Even so, the assailant Gogte was 
held by the Court guilty under Sec. 307 
as his act of firing a shot was committed 
with a guilty intention and knowledge and 
in such circumstance that but for the in- 
tervening fact it would have amounted to 
murder in the normal course of events 
These cases again received consideration 
by the Supreme Court in Sarju Prasad v. 
State of Bihar, AIR 1965 SC 843. His 
Lordship Mudholkar, J , speaking for the 
Court, said: 

"The mere fact that the injury actually 
inflicted by the appellant did not cut any 
vital organ of Shanker Prasad is not by 
itself sufficient to take the act out of the 
purview of Section 307.” 


13. Having said all this, we must point 
out that the burden is still upon the pro- 
secution to establish that the intention of 
the appellant Ramchander in causing the 
Particular injury to Hanuman _ a nd 
Bagrawat was of one of the three kinds 
referred to in Section 300, I P C. Un- 
less the prosecution discharges the burden, 
offence under Section 307, I. P, C cannot 
Possibly be brought home to the accused. 
The state of the appellant’s mind has to 
be inferred from the surrounding cir- 
cumstances. It is in the prosecution evi- 
dence that both Hanuman and Bagrawat 
tvere not on good terms with the ap- 
pellant It is also in the prosecution evi- 
dence that before the occurrence Hansra] 
and Jagdish had had altercations with 
Budhram and his mother and when Hans- 
raj was beaten, he also retaliated and 
beat Budhram’s mother with a sugar-cane 
For the determination of the existence of 
a motive, this happening is a relevant cir- 
cumstance. In cases of attempt to commit 
murder by fire-arm, the act amounting to 
an attempt to commit murder is bound 
m be the only and the last act to be done 


by the culprit Till he fires, he does not 
do any act towards the commission of the| 
offence and once he fires and something 
happens to prevent the shot taking serious 
turn, offence under Section 307, I. P. C 
is brought home If a person fires at ano- 
ther, it would ordinarily mean that he 
wants to lull that person The fact that 
the person fired at was not killed does 
not necessarily mean that he had no 
intention to kill that man A person may 
at times be excited and for that reason he ! 
may not be able to hit properly, or the 
aim may be missed because the person 
aimed at may move aside That does not 
however, mean that Section 307, I P. C 
will have no application to a case like 
this. We, therefore, hold that the convic- 
tion of the accused Ramchander under 
Section 307, I P C , made by the trial 
Court, is correct 

14. In the result, we partly accept the 
appeal of Budhram and, while maintain- 
ing his conviction under Section 302 and 
the sentence of imprisonment for life 
awarded to him on that count, we set 
aside his conviction under Section 307/34, 
I P. C , and the sentence of rigorous im- 
prisonment for five years We also partly 
accept the appeal of Ramchander and, 
while, maintaining his conviction under 
Section 307, Indian Penal Code, and the 
sentence of rigorous imprisonment for five 
years, we set aside his conviction and the 
sentence of life imprisonment under Sec- 
tion 302, read with S 34, I P. C. 

Order accordingly 
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(V 57 C 24) 

ANANTHANARAYANA AYYAR, J. 

The Pubbc Prosecutor, Appellant v. 
Iindustan Motors Ltd, Respondent. 

Cnminal Appeal No. 500 of 1966, D/- 
0-4-1968 against order of Munsif Magis- 
rate, Nalgonda, D/-2-11-1965. 

(A) Andhra Pradesh Motor Vehicles Tasa- 
ion Act (5 of 1963), S. 3 — Andhra Pra- 
[esh Motor Vehicles Taxation Rules, K. 1/ — 
Chassis taken along public road for building 
jodies and ultimate sale — Activity is 'use 
in public roads in the State — Vehicle 
iable to tar — Failure to pay tar purnsh- 
ble under R. 17. 

Chassis plying on the public roads of 
md lira Pradesh State being taken for pur- 
)Ose of building bodies thereon and ultimate 
ale to others amount to use on public roads 
a the State within the meaning of S. 3 ot 
he Andhra Pradesh Motor Vehicles Taxation 
Vet and the vehicle is hable to tar. Taking 
hem without paying tar would be offence 
junishable under R. It of the Rules V. 
fos 1456 of 196a and 66 of 1966, D/-6-10- 
.967 (Andh Pra), Foil. (Para 6) 
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(B) Cnminal P C (189S), S5 245, 4 (v) 
202 and 417 — Order of discharge, held 
really one of acquittal — (Andhra Pradesh 
Motor Vehicles Taxation Rules, R 17 ) 

The accused was charged with an offence 

S shable under R. 17 of the Andhra Pra 
Motor Vehicles Taxation Rules under 
winch the maximum punishment which 
could be awarded was Its 50 While so, 
the Magistrate disposed of the case by dis 
charging the accused 

Held that the order though described as 
discharged was really one of acquittal The 
case was a summons case under S 4 (v) of 
Criminal P C and the resultant order could 
not be one of discharge but acquittal 
Hence an appeal would be Section 262 
Cnminal P C provided the procedure for 
tnal of summons cases even m summary 
trials . 

(Paras 3 and 5) 
Cases Referred Chronological Paras 
(1967) WJP Nos 1458 of 1965 and 
60 of 1969 D/ 6-10 1967 (Andh 
Pra) 6 

M N Narasimhareddy, for Addl Pubhe 
Prosecutor for Appellant, B k. Seshu for 
Respondent 

JUDGMENT — The Motor Vehicles Inspec 
tor Nalgonda, filed a petty case charge- 
sheet against Hindustan Motors Ltd Uttara 
Para Hugh distnet West Bengal alleging 
that on 30 10 1965 near korlapad on the 
National Highway No 9 he (the Motor 
Vehicles Inspector) had found eleven chassis 
being taken along the pubbe road without 
having paid any tax on any of the chassis and 
that therefore the accused committed an 
offence under S 3 of the Andhra Pradesh 
Motor Vehicles Taxation Act of 1963 read 
with Ss 4 and 11 of the said Act 

2 It was admitted by the accused that 
the eleven chassis were taken without bodies 
on the public road towards Madras without 
payment of tax in Andhra Pradesh State 
But it was pleaded that the chassis were 
taken to Madras for purpose of building 
bodies and for ultimate sale thereafter 
Section 3 of the Andhra Pradesh Motor Vehi 
cles Taxation Act of 1983 runs as follows — 
"The Government by notification from 
time to time direct that a tax shall be levied 
on every motor vehicle used or kept for use 
in a public place m the State" 

The learned Magistrate held as follows — 
"In my opinion the said chassis were 
neither used or kept for use in a public 

1 )1 tee in the State nor the respondent is 
lable for prosecution for the alleged contra 
vention of the abo\ e sections The chassis 
are neither used nor kept for use in this 
State except that they are admittedly pass 
mg through this State Hence the respon 
dent is discharged " 

3 The learned Public Prosecutor treated 
the Judgment of the learned Magistrate as 
judgment o! acquittal though the learned 
Magistrate stated that he discharged the 
accused. The learned Pubhe Prosecutor ac 


cordmglv filed this appeal against the 
acquittal 

4 In the charge sheet, the Motor Vela 
ties Inspector has stated that the accused u 
liable for punishment under Rule 17 of the 
Andhra Pradesh Motor Velucles Taxation 
Rules This rule runs as follows — 

“Whoever commits breach of any provi 
sion of these rules shall be punishable with 
fine which may be extended? to Rs 50” 

5 In view of the maximum sentence 
which can be awarded under this rule the 
case is a summons case as defined under 
sub section (v) of Section 4 of the Code of 
Cnminal Procedure The learned Magistrate 
obviously followed the summons procedure 
Consequently there cannot be any discharge 
m the case and what the learned Magistrate 
mentioned as “Discharge” was obviously a 
mistake in expression for Acquittal” of the 
accused Section 262 Cnminal P C, lays 
down the procedure for tnal of summons 
cases even in summary tnal It provides 
that the procedure presenbed for sumnions| 
procedure shall be followed in summons case 
So I agree with the learned Public Prosecu ( 
tor in treating the judgment of the lower 
Court as judgment of acquittal 

0 In an unreported judgment D/640- 
1967 in W P Nos 1456, etc of 1965 and 
68 etc of 1960 (Andhra Pradesh) of this 
High Court it has been held that the chassis 
which ply on the public roads of Andhra 
Pradesh State being taken on public road by 
a dealer for purpose of building bodies and 
ultimate sale to others means use on public 
roads jn the State and that the vehicle u 
liable to tax This is a direct decision on 
the question concerned m the present case 
Therefore the accused has committed an 
offence mentioned in the charge sheet and Is 
Lable for punishment under Rule 17 of the 
Andhra Pradesh Motor Vehicles Taxation 
Rules 

7 I, therefore, set aside the acquittal of 
the accused and convict the accused and 
sentence him to pay a fine of Rs 50 Time 
for payment, two weeks 

Appeal allowed 
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Jagdishprasad Kashiprasad and others Ap- 
plicants v The State of Maharashtra and 
another Opponents 

Cnminal Revn Appln No ISO of 1903 
D/ 26-2-1 °69 

(A) Evidence Act (1872), Ss 114 Ulus (g) 
and 3 — Non-erami nation of some of the 
prosecution witnesses — Adverse inference, 
when can bo drawn — Appreciation of cvi 
deuce. 

KM/kM/r70/69/LGC/P 
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,, ^ P art y asking the Court to draw against 
tlie otlier party an adverse inference of the 
nature mdrcated in Illustration (g) to Sec- 
ti°n 114 of the Evidence Act bv reason ot 
the non-examination of a witness bv that 
party must, whether the proceeding be a 

s?,v rr 1 »“,• i»y a? Ln a 

show that , S ewdence which would 

ab?e t? tbi h QeSS m 3 ue stion was avaif- 
aoie to the other part}' for the nurnnse nf 

grving evidence at the time of the hearing 

Suse of e tbo may be ebcifed > Otlier in the 
,™ se ot t? e cross-examination of the wit- 
•esses examined by the other side (e g the 

bvTeafimr g °A Cer ia \ criminal case), or 
thatfn $ , evid . cn ? e to that effect. Unless 
inf an Un ,rl J ° n 1S - ¥ d » no c l uestion of draw- 

UlustmHnn f r f 1 - “£ ere ? ce as indicated in 
illustration (g) to Section 114 arises at all. 

' drnvn n an ifl ers ? in f er ence werif rtf be 
(I a ’> . ’t would be for the Court to weigh 

have been* 106 °- S j C i 1 r° tbe Witnesses as 
e been examined before it as against that 

folmd e i ln / eren( r e an <k if those witnesses are 
nf ff if be reliable, the Court would be 
p rtectly justified in convicting the accused 
persom - (Para 3) 

( B ) Criminal P. C. (1898), S. 367 — Evi- 
° ce ‘^ Ct (JS72), S. 3 — Seven accused 
rs .°, ns t — Three accused given benefit of 
ubt by reason of their names being not 
mentioned in F. I. II. _ That cannot lead 
conclusion that other accused persons 
„,?™ed in F . I, R. which furnished valuable 
orro no ration to evidence of complainant 
and the witness should also be acquitted. 

, ,, (Para 4) 

, , • h.. Khanna, for Applicants; P. G. Pal- 
No T” ^ ddb ^ ov i Header, for Opponent 


Jagdishprasad v. State (Vimadalal J.) 


661 

^ irst Class > Khamgaon. The said 
f h ? wev f> P ave accused Nos. 1, 

5 an f d f u enefit of doubt b - v reason ot 
tbe tact that them names xvere not mention- 
ed by Mahadeo in the report which he had 
lodged at the police station, but he convict- 
ed accused Nos 4 to 7 who are the applf^ 
cants before me of the offence under Sec- 
tion 323 of the Indian Penal Code and 
sentenced them to ngorous imprisonment for 
15 days and to pay a fine of Rs 25 each. 
He, however, acquitted all the accused per- 
sons of the offence under Section 147, as 
well as the offence under Section 149 read 
with Section 325 of the Indian Penal Code. 
On appeal to the Distnct Court by accused 
Nos 4 to 7, their conviction as well as the 
sentences imposed upon them by the tnal 
Magistrate were confirmed Accused Nos. 4 
to 7 have thereafter filed the present revision 
application 


JUDGMENT : This is an appeal filed by 
xour ot the original seven accused persons 
against their conviction by the Judicial 
magistrate. First Class, Khamgaon, which 
vas confirmed by the Additional Sessions 
J ud ge, Khamgaon, on appeal. 

The short facts of the Case are that 
v? i. j ^ of January 1967 the complainant 
manadeo found that one of his bullocks was 
missing from the Kotha and he ultimately 
- aced the bullock to the cattle pound from 
vnere it was got released The prosecution 
. t0 U is that he was then proceeding by bus 
\°1 J>be l> aon to report the matter to the police 
v nen he was waylaid by the four applicants 
oetore me, along with original accused 
)° s 1) 2 and 3, who fell upon him and 
rr ,) beating him with sticks, with the 
air J, t be received a number ot injuries 
cn 1 C down unconscious on the road Ac- 
I mg to Hie prosecution, when he regain- 
y consciousness, Mahadeo found Semadhan, 
ishanu, Shriram and Deorao near him, and 
Ind earned to the police station where he 
aged his report and then sent for medical 
y, 0 j ment. In view of the report made by 
mahadeo, the accused persons were arrested 
mid were put up for tnal before the Judicial 


3. There is no substance whatsoever in 
this application m so far as the conviction of 
these accused rests upon the evidence given 
by Mahadeo, which is amply corroboiated 
by the evidence of witness Samadhan, both 
of whom have nghtly been believed by the 
lower Courts. The only ground urged before 
me has been that though four persons were 
mentioned by Mahadeo in the list as eye 
witnesses only two of them were examined. 
One of whom has stated that he came up 
subsequent to the actual incident. Mr. 
Khanna has therefore contended that an 
adverse inference should be drawn agamst 
the prosecution, but I am afraid that cannot 
help the accused Even if an adverse infer- 
ence were to be drawn, it would be for the 
Court to weigh the evidence of such of the 
witnesses as have been examined before it as 
agamst that adverse inference and, if those 
witnesses are found to be reliable, the Court 
would be perfectly justified in convicting the 
accused persons Moreover, in the present 
case, no basis has been laid in the course ot 
the evidence for drawing an adverse infer- 
ence by reason of the non-examination of 
the two eye witnesses A party asking the 
Court to draw against the other party an 
adverse inference of the nature indicated in 
Illustration (g) to Section 114 of the Evi- 
dence Act by reason of the non-examination 
of a witness by that party must, whether 
the proceeding be a civil or a criminal one, 
lay the foundation for it by eliciting evi- 1 
deuce which would show that the witness in 
question vas available to the other party for! 
the purpose of .giving evidence at the time 
of the hearing That evidence may be elicit- 
ed, either in the course of the cross-examina- 
tion of the witnesses examined by the otlier 
side (e g the investigating officer in a cri- 
minal case), or bj' leading evidence to that 
effect Unless that foundation is iaid, no 
question of drawing an adverse inference as 
indicated in Illustration (g) to Section 114 
arises at all. 

4. The only other point which was urged 
was that since the other three accused per- 
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sons one of whom was supposed to be mam 
accused have been acquitted there is no 
reason why accused Nos 4 to 7 should have 
been convicted on the same evidence I am 
afraid there is no substance in that conten 
tion of Mr Khanna either for the simple 
reasons that accused Nos 1 to 3 have merely 
been given benefit of doubt by reason of 
their names not being mentioned by Maha- 
deo in the report which he has lodged in 
the police station which has been recorded 
as a first information report That cannot 
therefore necessarily lead to the conclusion 
that the other accused whose names have 
actually been mentioned in the first informa 
tion report which furnishes valuable corrobo 
ration to the evidence of Mahadeo and 
Samadhan should also be acquitted The con 
viction of accused Nos 4 to 7 imposed by 
the lower Courts is therefore clearlv correct 
and this revision application must fail I am 
somewhat surprised at the very lenient sen 
tence that has been imposed upon these 
accused persons by the Courts below but 
having regard to the fact that no notice of 
enhancement has yet been issued I have not 
thought it fit to interfere in the matter at 
this stage The accused persons should 
surrender to their bail 

Application dismissed 
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AIR 1970 CALCUTTA 216 (V 57 C 40) 
N C TALUKDAR J 

Dhirendra Nath Sen and another Peti- 
tioners v Rajat Kanti Bhadra Opp 
Party 

Criminal Revn No 1244 of 1967 D/- 

29-8-1969 

(A) Criminal P C (1898) S 198 — 
'Person aggrieved — Defamation of a 
spiritual head of certain community — 
Individual person of that community is 
not a person aggrieved — Cognizance of 
oUcnce taken on a complaint by such in- 
dividual is illegal. 


If a person complains that he has been 
defamed as a member of a class he must 
satisfy the Court that the imputation is 
against him personally and he is the per- 
son aimed at, before he can maintain a 
prosecution for defamation In short the 
grievance of the complainant should not 
merelv be the one shared by every mem- 
ber , an . or C a msed society Where 
therefore the editor of a paper writes an 
editorial which is highly defamatory of 
the spiritual head of a certain eommumtv 
an individual of that communitv is not 
an aggrieved person within the meaning 
of Section 198 Criminal P C. The mere 
fact that the feelings of the complainant 
have been injured in consequence of a 
defamatory statement made against his 
religious head affords him no ground 
LM/AN/G 1 00/69/GGM/M 


under the law to prosecute the accused 
for defamation (1858) I F & F 347 & 
(1944) AC 116 & (1948) 1 KB 580 & AIR 
1925 Cal 1121 & (1935) 36 Cr LJ 408 
(Sind) & AIR 1937 All 677 & (1935) 36 
Cr LJ 116 (Oudh) & AIR 1965 SC 1451 
Rel on (para 4) 

(B) Penal Code (1860) S 500— Com 

plaint for alleged defamation in respect 
of an Ashram, an incorporated body — 
Complainant an individual claiming to be 
a member bringing complaint — Allega 
tions not disclosing any defamation ol 
the Ashram thereby touching complain 
ant as a member thereof — No action 
under S 500 lies AIR 1955 SC 196 Rel 
on. (Para 5) 

(C) Penal Code (1860) Ss 499 and 50C 
— Defamation — Essentials 

The concept of defamation Is very old 
and the Penal Code makes no distinction 
between the written and spoken defama- 
tion. The term defamation includes hot), 
libel and slander The classical defini- 
tion of the term however is as has beer 
given in the case of (1882) 8 QBD 491 a: 
a 'False statement about a man to hi: 
discredit ’ This definition has been ap- 
proved of in a senes of decisions Th< 
concept of defamation is indeed a mixec 
concept partly subjective and partly ob 
jective and the institutions of the pro- 
ceedings must be against the backgrounc 
of Section 198 of the Criminal P C Upor 
ultimate analysis however whether thi 
impugned publication is defamatory o: 
not is a question of fact and the sami 
must abide a full-fledged trial (1936 
52 TLR 669 & (1882) 8 QBD 491 Rel on 
(Para 6 

Cases Referred Chronological Para: 
(1965) AIR 1965 SC 1451 (V 52) — 

1965 (2) Cn LJ 434 Sahib Singh 
Mehra v State of UP 4 

(1955) AIR 1955 SC 196 (V 42) = 

1955 SCA 258 = 1955 Cn LJ 526 
H N Rishhud v State of Delhi ! 
(1948) 1948-1 KB 580 = 1948-1 AU 
ER 450 Braddock v Bevins 1 

(1944) 1944 AC 116=170 LT 362 
Knupfler v London Express 
Newspaper Ltd 1 

(1937) AIR 1037 AU 677 (V 24) = 

38 Cri LJ 1086 Ankaraju Subha- 
rava v Batuk Prasad 4 

(1936) 52 TLR 669 = 80 SJ 703 Sim 
v Stretch ( 

(1935) 36 Cri LJ 116=152 Ind Cas 
478 (Oudh) Jagadish Narain v 
Nawab Sham Ara Begum 4 

(1935) 36 Cri LJ 408 = 153 Ind Cas 
443 (2) (Sind) Hosseinbboy 

IsmailU v Emperor 4 

(1935) 36 Cri LJ 975 = 156 Ind Cas 
567 (Sind) Hosseinbboy Ismailji 
v Emperor 4 

(1925) AIR 1925 Cal 1121 (V 121 = 

26 Cri U 1539 Pratap Chandra 
Guha v King Emperor 4 
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(1882) 8 QBD 491 = 51 LJ QB 380, 

Scott v. Sampson 6 

(1858) 1 F & F 347=75 ER 758, East- 
wood v. Holmes 4 

Ajit Kumar Dutt, Prasun Chandra 
Ghosh and Birendranath Baneriee, lor 
Petitioners, Arun Kumar Jana, for Opp. 
Party. 

ORDER:— This Rule is for quashing 
the proceedings under Section 500 of the 
Indian Penal Code, pending before Sri 
K K. Roy. Magistrate, 1st Class, Cooch 
Behar, in Case No C R. 28 of 1966 under 
Section 500 I.P.C. as not maintainable in 
law and on merits 

2. The facts leading on to_ the Rule 
are chequered but can be put in a short 
compass. The complainant, Rajat Kanti 
Bhadra, who described himself as a mem- 
ber of the Shoulmari Ashram, filed a 
complaint under Section 500 I P C. in the 
Court of the learned Sub-Divisional 
Magistrate, Cooch Behar against two ac- 
cused persons viz , Sookomal Kanti Ghosh, 
Editor of a Bengali Daily called the 
"Jugantar” and Dhirendranath Sen, the 
printer and publisher of the same. The 
impugned publication is an item of news 
purported to have been served by the 
PTI. and UNI. and appeared in the 
issue of the Jugantar dated the 7th De- 
cember, 1965, under the sub-heading 
"Shoulmari Sadhu”, the English transla- 
tion whereof is as follows - The Foreign 
Minister stated that the Sadhu of Shoul- 
mari who calls himself Subhas Chandra 
Bose, is not Netaji and the Goyernmen 
has not the least doubt about this fac 
that he is not”. It was averred that the 
said newspaper which was published in 
Calcutta, was widely distributed m Wes 
Bengal, including Cooch Behar, ™j 
the jurisdiction of the _ abovemention 
court The learned Magistrate examine 
the complainant on solemn affirm a io 

and sent the case for judicial enquiry a 
report to Sri I Sundas, Magistrate, is 
Class, Cooch Behar The latter af 

examining the complainant and four otner 

witnesses observed on 16-3-1966 that n 
cognizance can be taken of the offence 
under Section 500 I P.C as _ there was 
non-conformance to the provisions ot se - 
tion 198 of the Code of Criminal Proce- 
dure, inasmuch as the complamant is no 
the person aggrieved within the meaning 
of that section, and dismissed the com- 
plaint under Section 203 of the Code ot 
Criminal Procedure, sending back the - 
cord to Sri S. K Banerjee, Magistrate, 
1st Class, Cooch Behar. On a perusal ol 
the said report, Sri S K Banerjee, Magis- 
trate. 1st Class, Cooch Behar by his order 
dated the 18th March, 1966, dismissed 
the complaint under Section 203 ot 
Code of Criminal Procedure. The com- 
plainant thereupon preferred a re visional 
application under Section 436 of the 
°f Criminal Procedure before the learn 
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Sessions Judge, Cooch Behar for setting 
aside the order of the trying Magistrate 
dismissing the complaint and for holding 
a further enquiry into the complaint fil- 
ed. Sri H N. Sen, Sessions Judge, 
Cooch Behar, by his order dated the 30th 
September, 1968, allowed the said appli- 
cation and directed a further enquiry into 
the complaint referred to above. The 
learned trying Magistrate, on receiving 
back the records sent the case to Sri G C. 
Chatterjee, Magistrate, 2nd Class, Cooch 
Behar, for judicial enquiry and report by 
his order dated the 6th January, 1967 
Four witnesses were examined by the 
learned enqmnng Magistrate who ulti- 
mately submitted a report on 26-6-1967 
holding that there was a prima facie 
case against the accused persons under 
Section 500 IPC On the 12th July, 
1967, Sri N N. Pal, Magistrate, 1st Class, 
Cooch Behar, perused the report of the 
judicial enquiry and summoned both the 
accused under Section 500 IPC This 
order as also the proceedings based there- 
upon have been impugned by the two 
accused-petitioners and the present Rule 
was obtained. 

3. Mr. Ajit Kumar Dutt, Advocate 
(with Messrs Prasun Chandra Ghosh and 
Birendranath Banerjee, Advocates) ap- 
pearing on behalf of the accused-peti- 
tioners in support of the Rule, has made 
a three-fold submission. The first con- 
tention of Mr. Dutt which is one of law 
and goes to the very root oi the case, 
inter aha is that the cognizance of the 
case as taken by the learned Magistrate 
has been bad in law and without juris ic- 
tion vitiating the resultant proceeding 
because of a non-confomiance to the 
mandatory provisions of Section 198 oi 
the Code of Criminal Procedure mamuch 
as the present complainant is not .some 
Arsons aggrieved” within the meaning of 
Section m of the Code In support of 
Ms contention, Mr. Dutt referred to the 
averments made in the petition of com- 
plaint which relate to the Sadhu of 
Shouiman only and also to several autho- 
SAeq as well as some reported decisions 
on the point The second contention of 

E pEkon of comply 

half Mr Dutt referred to the ahegations 
made in the 

Self 0 The third and the last contention 

* toL nntt however one of tact ana 

publication is not m a y ' J are not 
Sh&ffie Tthe absence of the two 
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news agencies which served the news 
item When the case was called on for 
hearing nobody appeared on behalf of 
the complainant-opposite party and after 
the matter was heard in part it was ad- 
journed in the interests of justice to give 
an opportunity to the complainant-oppo- 
site party to appear through some other 
learned Advocate as it appeared from 
the records that the learned Advocate 
who had originally been engaged and 
filed the power was elevated to the 
Bench Ultimately an administrative 
notice had to be issued and Mr A run 
Kumar Jana Advocate appearing on be- 
half of the complainant-opposite party 
made his submissions Mr Jana sub- 
mitted in the first instance that the ob- 
jections raised on behalf of the accused- 
petitioners as to whether there has been 
a proper cognizance under Section 193 of 
the Code of Criminal Procedure or whe- 
ther the present complaint merely dis- 
closes the defamation of an indeterminate 
body or v hether the impugned publica- 
tion is not at all defamatory and not 
maintainable in the absence of the two 
news agencies are ultimately questions of 
fact to be determined in a full-fledged 
tnal and therefore the prayer for quash- 
ing at this stage is premature With 
regard to the first submission of Mr 
Dutt Mr Jana contended that there has 
been no non conformance to Section 198 
of the Code of Criminal Procedure be- 
cause the defamation alleged relates to 
the head of the institution His Holiness 
Srimat Saradanandiee touching thereby 
all the members of the Ashram who are 
his disciples In this context he sub- 
mitted that the impugned publication 
having lowered the Head of the Ashram 
in public estimation has also so lowered 
the complainant who Is but a member of 
the said Ashram and is as such a per- 
son aggrieved within the meaning of 
Section 198 of the Code of Criminal Pro- 
cedure* Mr Jana next submitted that 
the second contention of Mr Dutt is also 
not maintainable inasmuch as the defa- 
mation alleged relates not to an indeter- 
minate body but to an Ashram the reli- 
gious head whereof viz. His Holiness 
Snmat Saradanandiee was defamed 
touch 1 ng thereby the present complainant 
ns his disciple As to the third and 
li c t contention of Mr Dutt Mr Jana 
Joined i^ue and submitted that the point 
whether the impugned publication is de- 
famatory or n ot is based ultimately on 
fact and is but premature at this stage 
w thout a full fledged trial 

■f Having heard the learned Advocates 
appearing on behalf of the respective 
Darlie- and on going through the legal 
materials on the record I will row pro- 
ceed to determine the various points rai-- 
ed As to the first contention raised by 
air Dutt that the cognisance taken by the 
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learned Magistrate has been bad In law 
because of a non-conformance to the 
mandatory provisions of Section 193 of 
the Code of Criminal Procedure the 
steps of Mr Dutt s reasoning are that th* 
impugned publication has not in any 
manner directly or indirectly defamed 
the Ashram or the complainant as its 
member or even any other member of the 
said Ashram that the complainant in th<* 
facts and circumstances of the case could 
not in law bring an action for libel mere- 
ly on the ground that his feelings have 
been injured that the complaint has been 
filed by a person who does not come with- 
in the ambit of the expression "some per 
sons aggrieved ’ within the meaning of 
Section 198 of the Code of Criminal Pro- 
cedure and that there having been a clear 
non-conformance to the mandatory pro- 
visions of the statute the resultant pro 
ceedings stand vitiated and should be 
quashed at the earliest stage In this con 
nection Mr Dutt made an ancillary sub 
mission that in anv event the Shoulman 
Ashram being an unincorporated body 
or association of individuals the com 
plainant as its member has no cause of 
action and could not in law bring an 
action for libel as the person aggriev- 
ed’ Mr Janas reply to the firs* point 
raised by Mr Dutt m a short compass 
is that the defamation complained of in 
this case is not of an indeterminate body 
but it relates to the Head of the Institu 
tion His Holiness Snmat Saradanandjce 
thereby touching all the members of the 
Ashram as being his followers and that 
when the religious head is lowered in 
public estimation, the disciples amongst 
whom the present complainant is one 
are also so lowered The complainant 
therefore is a ' person aggrieved v Ithln 
the meaning of Section I'O of the Code 
of Criminal Procedure and there is con- 
sequently no defect in cognizance In 
support of the respective contentions on 
the first point as referred to above vari- 
ous authorities have been cited and a 
reference has also been made to several 
reported decisions In Halsburys Laws 
of England (3rd Ldn Edited by Viscount 
Simonds) Vol 24 page 5 paragraph 6 it 
has been observed under the heading 
Group Defamation that A class of per- 
sons cannot be defamed as a class nor 
can an individual be defamed by general 
reference to the class to v hich he be- 
longs A similar view was taken bV 
Gatlcv in Libel and Slander (4th Edn ) 
at page 115 wherein there is a discussion 
relating to the defamation of a ch-s 
and it has been stated that where the 
words complained of reflect on a body or 
class of persons general! v such is lav - 
vers clergymen publicans or the lit <■ no 
particular member of the body or cla* 5 
can maintain an action The observa 
tiora of Mr Justice Yi files H the case ot 
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Eastwood v. Holmes, (1858) 1 F & F 347 
at p 349 have been approved of and a 
reference was further made to the case 
of O. Brien v. Eason reported m (1913) 
47 Ir LT wherein Lord Justice Holmes 
and Lord Justice Cherry observed that 
the dictum of Willes J in the case of 
(1858) 1 F & F 347 "was sound law and 
strictly applicable”. A reference in this 
connection may also be made to Odgers 
"on Libel and Slander” (6th Edn ) at page 
123 wherein it has been stated that "The 
defamatory words must refer to some 
ascertained or ascertainable person, and 
that person must be the plaintiff”. It was 
further observed at page 124 that "so if 
the words reflect impartially on either 
A or B, or on someone of a certain mem- 
ber of class, and there is nothing to show 
which one was meant, no one can sue ” 
It would therefore appear that there is 
an impnmature of authorities on the point 
that there will be no action of libel, if 
the body defamed is indeterminate, un- 
less and untill an individual is referred to 
As to the case law on the point, I will re- 
fer in the first instance to the case of 
Kunpffer v London Express Newspaper, 
Ltd , (1944) AC p 116 wherein Lord Porter 
observed at pp 123 and 124 that "this 
case raises once agam the question which 
is commonly expressed in the form; ’can 
an individual sue in respect of words 
which are defamatory of a body or class 
of persons generally 7 ' ” The answer as a 
rule must be ’No,’ but the inquiry is 
really a wider one and is governed 
by no rule of thumb. The true 
question always is; "was the indivi- 
dual, ’or were the individuals, bringing 
the action personally pointed’ to by the 
words complained of ?”. The next case on 
the point is the case of Braddock v. Be- 
vins (1948) 1 K.B 580 wherein the Master 
of the Rolls, Lord Greene delivering the 
ludgment of the court, observed at page 
588 that "No one of these is named in 
the alleged libels and before any one of 
them can succeed he must show that the 
alleged libels were or one of them was 
Published of himself In _ establishing 
this there are two stages First, he must 
satisfy the iudge as a matter of law that 
the words are capable of referring to 
himself as a particular identifiable indi- 
vidual and secondly, if he suc- 

ceeds in this he must satisfy the iury that 
the words do so refer to himself” It was 
further observed at page 599 that "the 
words appear to us to be a mere generali- 
sation and on applying the principles laid 
down by the House of Lords in 1944 AC 
116 the appeal of these three appellants 
fails’’ i may refer in this context to the 
hil Darpan case tried by the Supreme 
Court of Calcutta, cited in Mayne’s Cri- 
minal Law of India wherein the words 
impugned as stated are "I present the 
mdigo planters’ mirrors to the indigo 


planters’ hands”. Chief Justice Sir 
Barnes Peacock observed thereupon that 
"this certainly appears to me to repre- 
sent to the indigo planters that if they 
look into this paper they would see a true 
representation each of himself”. Mr. 
Justice B. B. Ghose in his dissentient 
ludgment in the case of Pratap Chandra 
Guha Roy v Kmg-Emperor, AIR 1925 
Cal 1121 referred to the same 'and observ- 
ed at page 1127 that "the true rule ap- 
pears to be that if a person complains 
that he has been defamed as a member 
of a class he must satisfy the court that 
the imputation is against him personally 
and he is the person aimed at, before he 
can maintain a prosecution for defama- 
tion”. Mr Dutt relied upon the obser- 
vations made in the abovementioned case 
by Mr. Justice Buckland to whom the 
case was referred to as the third Judge, 
on a difference of opinion between Mr 
Justice Newbould and Mr. Justice B B 
Ghose, viz , that exception 2 to Sec 499 
I P C is intended to include a company 
or an association or collection of persons 
as such within the word "person” as used 
in the definition, so that the latter should 
not be limited to individuals It is doubt- 
ful if the police force at a particular place 
is an association or collection of persons 


as is contemplated in Exception 2, Sec- 
tion 499 IP.C. and that the police force 
as such cannot complain of any imputa- 
tion as regards its personal reputation 
Mr. Justice Buckland agreed with the ob- 
servation of Mr Justice B B Ghosh that 
the true rule in such cases is that when 
a person complains of defamation as a 
member of a class he must satisfy the 
Court that the imputation is_ against him 
personally before he can maintain a pro- 
secution for defamation. The next case 
referred by Mr. Dutt is the case of Hos- 
seinbhoy Ismailii v. Emperor, (1935) 36 
Cri LJ 408 (Sind), wherein it was observ- 
ed by the Additional Judicial Commis- 
sioner Mr. Mehta that only such person 
as has directly or indirectly suffered m 
his own reputation by the defamation 
complained of can set the machinery of 
the law Courts into motion In short, the 
aggrievement of the complainant should 
not merely be the one shared by every 
member of an organised society Where, 
therefore, the editor of a paper writes an 
editorial which is highly defamatory of 
the spiritual head of a certain community, 
an individual of that community is not an 
aggrieved person within the meaning o 
S I 98, Criminal Procedure Code Mr Dutt 
f”rther referred to another case (I93a) ob 
Cri LJ 975 (Sind) viz , the case of Hos- 
sembhoy Ismailii v. Emperor, wherein the 

Judicial Commissioner Ferrers and the 

Additional Judicial Commissioner Rup 
chand held that where the person defam- 
f>rl namely the High Priest of a commu- 
Siy is a male adult and does not come 
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within the proviso to Section 198 Crimi- 
nal Procedure Code it is for him to com- 
plain and for nobody else whether on 
the strength of his written authority or 
otherwise The mere fact that the feel- 
ings of the complainant have been injured 
m consequence of a defamatory statement 
made against his religious head affords 
him no ground under the law to prosecute 
the accused for defamation In the case 
of Ankaraju Subbaraya v Batuk Prasad 
AIR 1937 All 677 Mr Justice Ganga Nath 
referred with approval to Odgers on 
Libel and Slander (6th Edn ) at pages 
123 and 124 and the case of AIR 1925 Cal 
1121 mentioned above and observed at 
page 678 that if a well-defined class is 
defamed each and every member of that 
class can file a complaint In other cases 
the defamatory words must refer to some 
ascertained and ascertainable person and 
that person must be the complainant 
Where the words reflect on each and 
every member of a certain number or 
class each or all can sue If the words 
reflect impartially on either A or B or 
on someone of a certain number or class 
and there is nothing to show which one 
v as meant no one can sue 
If a person complains that he has been de- 
famed as a member of a class he must 
satisfy the Court that the Imputation is 
against him personally and he is the per- 
son aimed at before he can maintain a 
prosecution for defamation * It wall be 
pertinent in this context to refer also to 
the decision of the Supreme Court in the 
case of Sahib Singh Mehra v State of 
Uttar Pradesh AIR 1965 SC 1451 where- 
in Mr Justice Raghubar Dayal delivering 
the judgment of the court observed at 
page 1453 that 'explanation 2 provides 
that it may amount to defamation to 
make an imputation concerning a com- 
pany or an association or collection of 
persons as such The language of 

Explanation 2 is general and any collec- 
"Ciun tft "persons "wotfld be covered by it 
Of course that collection of persons must 
be identifiable in the sense that one could 
with certainty say that this group of 
particular people has been defamed as 
distinguished from the rest of the com- 
munity Mr Jana appearing for the 
opposite party referred to the case of 
Jagdish Narain v Nawab Shams Ara 
Begum (1935) 20 Cr LJ 116 (Oudh) and 
the observations made therein by Mr 
Justice Zia-Ul-Hasan relating to the 
provisions of Section 198 of the Code of 
Criminal Procedure as to cognizance The 
facts however are clearlv di_tmguishable 
and the principles ultimately laid down 
there viz. that the provisions of the said 
section are mandatory are not disputed 
in the present case It accordinglv does 
not help the contention of Mr Jam ad- 
vanced in this behalf I respectfully 
agree with the principles laid down by 
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the authorities referred to above as also 
with the observations made in the cases 
cited before and I hold that the interpre- 
tation sought to be given by Mr Jana to 
the provisions of Section 198 of the Code 
of Criminal Procedure is untenable as It 
seeks to cloak the same with too wide, 
a meaning much beyond the intention oil 
the legislature There has been in fad 
no proper cognizance in this case as en 
joined under Section 198 of the Code ofj 
Criminal Procedure and the first conten 
tion of Mr Dutt succeeds 
5 The second contention of Mr Dutt 
also stands on a strong footing The im- 
pugned publication as submitted by him. 
relates to the Head of the Shoulmari 
Ashram His Holiness Srimat Sarada- 
nandjee described as ' the Sadhu of 
Shoulman and not to the present com- 
plainant personally and that in the Peti- 
tion of complaint also there is no allega- 
tion that the complainant has been in 
anv way defamed personally The facts 
and circumstances again Mr Dutt urged 
do not disclose any defamation of the 
Ashram either directly or indirectly and 
in anv event the Shoulman Ashram be- 
ing an unincorporated body or associa- 
tion of individuals the complainant as 
one of its members could not in law bnne 
an action for libel I have gone through 
the petition of complaint in this connec- 
tion and have given mv anxious conside- 
ration to the averments made therein but 
I find that there is neither anv imputa- 
tion against the complainant personally 
nor any defamation against the Ashram 
as such Even if it be assumed that the 
petition of complaint discloses a defama- 
tion of the Ashram thereby touching the 
complainant as a member thereof no 
action would lie under Section 500 I P C 
as the Ashram Is an Indeterminate body 
I agree therefore with the submission of 
Mr Dutt that the present proceedings are 
an abuse of the process of the court and 
the objection thereto having been taken 
at the earliest stage the same should be 
quashed in the interests of justice In 
this context a reference may be made to 
the observations of the Supreme Court 
in the case of II N Rishbud v State of 
Delhi 1955 SCA 258“ (AIR 1955 SC 196) 
wherein Mr Justice Jagannadhadas deli- 
vering the judgment of the court observ- 
ed at page 269 that when the breach of 
such a mandatory provision is brought to 
the knowledge of the Court at a suffi- 
ciently early stage the Court while not 
declining cognizance will have to take the 
necessary steps to get the illegality cured 
and the defect rectified by ordering such 
reinv estigation as the circumstances of 
an individual case may call for 
When the attention of the Court Is called 
to such an illegality at a very early stage 
it would not be fair to the accused not to 
obviate the prejudice that may have been 
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caused thereby, by appropriate orders, 
at that stage but to leave him to the ulti- 
mate remedy of waiting till the conclu- 
sion of the trial and of discharging the 
somewhat difficult burden under S. 537 
Cr P C, of making out that such an 
error has in fact occasioned a failure of 
justice”. It was ultimately held that 
"To ignore the breach in such a situation 
when brought to the notice of the Court 
would be virtually to make a dead letter 
of the peremptory provision which has 
been enacted on grounds of public policy 
for the benefit of such an accused”. I 
uphold therefore the second contention 
also of Mr. Dutt. 

6. The third and last contention of Mr 
Dutt relates to merits viz , that the im- 
pugned publication is not in any way 
defamatory and that the proceedings are 
not maintainable m the absence of the 
two news agencies which served the news 
item. So far as the second part of the 
contention is concerned, it is not main- 
tainable inasmuch as there is no bar in 
law to the institution of a proceeding for 
defamation against the present accused 
without the two news agencies being 
made co-accused therein The first part 
of the contention again is based ultimate- 
ly on facts and the same is indeed pre- 
mature at this stage. It may be perti- 
nent in this context, to ascertain what 
defamation is and the ingredients thereof 
Many definitions have been attempted 
but none has been found exhaustive The 
concept of defamation is as old as the lulls 
and the Indian Penal Code makes no dis- 
tinction between the written and spoken 
defamation and the term defamation in- 
cludes both libel and slander The 
classical definition of the term however 
has been given by Mr. Justice Cave in 
the case of Scott v Sampson, (1882) 8 
QBD 491 as a "false statement about a 
man to his discredit”. This _ definition 
has been approved of in a series of deci- 
sions including that of Sim v Stretch, 
(1936) 52 TLR 669 at p 671 where Lord 
Atkin observed that "would_ the _words 
tend to lower the complainant in the 
estimation of the right thinking members 
the society generally” Tlie concept 
°f defamation is indeed a mixed concept 
Partly subjective and partly objective and 
dm institution of the proceedings must 
be against the background of Section 198 
°f the Code of Criminal Procedure. Upon 
ultimate analysis however, whether the 
impugned publication is defamatory or 
hot is a question of fact and the same 
must abide a full-fledged trial I hold 
accordingly that the third contention ol 
Mr Dutt is premature at this stage 

.7. In the result, I make the Rule abso- 
lute. and I quash the criminal proceedings 
under Section 500 IP.C. pending before 


Sri K K Roy, Magistrate, 1st Class, 
Cooch Behar, in C R Case No 28 of 1966 
Rule made absolute. 
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B G Goswami, Appellant v State, 
Respondent 

Criminal Appeal No 103 of 1967, D/- 

29-10-1969, from order of Spl J, Delhi, 
D/-24-5-1967. 

Prevention of Corruption Act (1947), 
Ss. 4(1), 5(2), and 5(l)(d) — Offence under 
S, 5(2) read with S. 5(l)(d) and S. 161 
Penal Code — Presumption under S. 4(1) 
when can be drawn, indicated — Held on 
facts that presumption under S. 4(1) ap- 
plied to the case and guilt of the accused 
had been established beyond reasonable 
doubt — (Penal Code (1860), S. 161). 

The presumption under Section 4(1) of 
Prevention of Corruption Act (1947) ap- 
plies only if it Is established that the 
accused had actually accepted the cur- 
rency notes. On the other hand, if the 
prosecution evidence falls short of what 
is required to prove that fact or if it is 
found that money had either been planted 
or foisted on him by means of a deception 
or a trick then the presumption under 
Section 4(1) can obviously not be pressed 
into service for the purpose of establish- 
ing his guilt (Para b) 

In a prosecution for ouences under 
S. 5(2) read with S. 5(1) (d) of 
tion of Corruption Act and S 161 Sr® 
Penal Code the accused contended that he 
was dSed into pocketing the currency 
notes under the cover of bills and that 
there was as a matter of fact no accept- 
ance of money at all He sought to sup- 
SS ta contention from the statement 

isnsu’S asrs sf. t 

sAjs, 

s?Sw»srrimSn- 

to the SK £?£ 

Held that the presnmphon teidera^d 

«i.S ggjtge he he ldjtej^e 
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been established beyond reasonable 
doubt (Para 3) 

The money was evidently being paid 
by thd complainant to the accused in a 
public restaurant where several other 
persons v ere also present If the accused 
therefore told the complainant that he 
would not accept the notes in the restaur- 
ant there vas nothing unnatural in his 
conduct His initial hesitation must have 
however been overcome when the com- 
plainant out those notes inside the folds 
of the bills In doing so however the 
money must have been taken bv the com- 
plainant from his pocket and put inside 
the bills and then Passed on by him to 
the accused Within the sight of the wit- 
nesses. There was thus no escape from 
the conclusion that the passing of the 
money by the complainant to the accused 
was not the result of any deception or 
trick practised on him and that the cur- 
rency notes were accepted by the accused 
with full I nowledge of the fact that what 
was being passed on to him was money 
that was not legally due to him. 

(Paras 8 9) 

D R Kalla, for Appellant D R Sethi 
for Respondent 

JUDGMENT — The appellant B G 
Doswami i as employed as a Storekeeper 
m the Sew a Kendra run by the Delhi 
Administration for the benefit of desti- 
tutes and beggars He has been convicted 
by the Special Judge for an offence under 
Section 5(21 read with Section 5(l)(d) of 
the Prevention of Corruption Act 1947 
and has been sentenced to 15 months’ 
R I and a fine of Rs 200/- or in default 
of payment of fine to further imprison- 
ment for a period of three months He 
has also bten found guilty under Sec- 
tion 1S1 Indian Penal Code and has been 
ordered to suffer 15 months' R I for ‘he 
said offence The substantive sentences ot 
imprisonment have been ordered to run 
concurrently According, to. the umsecjir 
tion Madan Singh complainant (PW 1) 
held a contract for the supply ot veget- 
ables to the Sev a Kendra The accused 
Go-ivami told him that if he paid him a 
bnbe of Rs. 50/- all sorts of vegetables 
supplied by him v ould be accepted but 
if he did not do so the vegetables brougnt 
by him v ould be rejected The complain- 
ant {Tonused to pay the bnbe after a few 
days but he had actually n 0 intention to 
oo so and therefore brought the demand 
of the accused to the notice of Shri Har 
Narsun Singh, DSP Anti-Corruption, 
on 7-1-1960 

A raiding party was thereupon organis- 
ed by the DSP who invited I ewal Ram 
and Ram Rikh tv o officials belonging to 
the Sales tax IXpartirent and some 
policemen to join the raiding party 
Madan Singh produced five currency 
notes of Its 10/- each ol the numbers 
were duly recorded by the DSP ip bis 


proceedings The complainant was then 
deputed by the DSP to pay the afore- 
said amount to Goswanu Kewal Ram and 
Ram Ril h w ere instructed to remain ctae 
to the spot where the complainant was 
asked to make payment of the money 
the accused and hear the talk which wai 
to take place between him and the accus- 
ed and to observe the payment of the 
bribe They were also instructed to ©« 
a signal immediately after the payment 
was made A direction was also given to 
the complainant that he should make pa* 
ment of the bribe within the sight of the 
witnesses and to convince them b/ ms 
conversation that the money was chana 
mg hands as illegal gratification 

2 The raiding party then went to 
Anand Parbat where the Sewa Kendra u 
situated while the witnesses took their 
seats in Kiran Restaurant ncarb / The 
complainant went to fetch the accused 
and brought hi m to the same restaurant 
He ordered tea and took a seat opposite 
to the accused He told the accused that 
he had brought the promised amount of 
Rs 50/- but the accused replied that re 
would not tale the money there Th° 
complainant however made over the cur 
rency notes along with his bills to the 
accused and the latter accepted them. On 
receiving a signal from the witnesses the 
DSP entered the restaurant along with 
tvo other policemen and disclosed hu 
identity to the accused. He caught hold 
of the accused by the arm 
because the accused resisted the 
search of his person The DSP 
then asked the Inspector to search the 
accused The notes Exhibits P-1 to P-5 
which had been put by the accused In the 
nght pocket of his coat were then re- 
covered from his pocket The numbers of 
the currency notes were compared with 
those recorded previously and were found 
to tally One of the notes (Exhibit P5) 
got tom during the course o'i Struggle 
bet# evil the accused and the police at 
the time ot search The prosecution ca.-,e 
is fully supported by the evidence of the 
complainant and the two independent 
witnesses Kewal Ram (PW 1) and Ram 
Rikh (PW 5) 

2 It is true that both Kewal Ram and 
Ram Rikh who had been directed by the 
DSP to hear the talk between the co r n~ 
plamant and the accused stated that they 
could not distinctly hear the conversation 
between the two as the radio in the 
restaurant vas b*mg played at a very 
high pitch but they both deposed that 
they <aw with their own eyes the cur- 
rency notes bemn given by the complain- 
ant to the accused and the sam<» being 
recovered by the Inspector from the same 
right poclct of the accused s coat in 
which he had put them after accepting 
the same 
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4. The defence of the accused was that 
m 7-1-1966 he and one Hira Singh were 
it the post office to collect the licence for 
he radio installed at the Kendra when 
Vladan Singh met him and asked him to 
ake his bills. He asked Madan Singh to 
land over the bills to the diarist at the 
iffice After that he and Hira Singh went 

0 Kiran Restaurant for taking lunch 
Vladan Smgh also came there and re- 
luested him to accept the bills and hand 
hem over to the diarist. On his msist- 
nce he took hold of the bills and put 
hem in the right pocket of his coat The 
nils were folded at that time. After four 
t five minutes a gentleman came and 
aught hold of his arm He was accom- 
lanied by a Sikh gentleman. On inquiring 
rom him as to who he was he was told 
hat he was a DSP. He then told him 
hat he had accepted only bills from 
ladan Singh but when the bills were 
nfolded on search 5 currency notes of 
ts. 10/- each came out. He pleaded that 
ie told the D S.P. that Madan Singh had 
barrelled with him in the past and had 
alsely implicated him on account of 
nxmty. In support of his defence, the 
ccused examined Hira Singh (D, W. 2) 
ut on a close examination of his state- 
lent the learned Special Judge came to 
he conclusion that the witness, being a 
olleague of the accused had come to his 
escue and that there were serious dis- 
repancies in his statement which clearly 
stablished the falsity of his evidence 

5. The failure of the witnesses to hear 
he conversation however does not seem 

1 me to be of much con sequence as it 
as not been denied by the accused that 
ne currency notes of the value of Rs 50/- 
?ere recovered by the police from ms 
ocket It is not the case of the accused 
aat the amount was paid to him by the 
omplainant on some other account. The 
mount can also not be regarded as form- 
as part of the legal remuneration of the 
ccused. The case is therefore fully 
ovejed by the presumption arising under 
action 4(1) of the Prevention of Corrup- 
ton Act which reads. — 

"Where in any trial of an offence 
Pnishable under Sec. 161 or Sec 165 or 
,ec 165-A of the Indian Penal Code it is 
Toved that an accused person has accept- 
d or obtained, or has agreed to accept or 
•tempted to obtain, for himself . or for 
n Y other person, any gratification 
other than legal remuneration) or any 
aiuable thing from any person, it shall 
'0 Presumed unless the contrary is prov- 
d that he accepted or obtained, or agreed 
? accept or obtain, that gratification or 
“at valuable thing, as the case may. be, 
a a motive or reward such as is mention- 
d Ui the said Sec 161, or, as the case may 
! e > without consideration or for a consi- 
^ation which he knows to be inade- 
uate,” 
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While it is thus true that the presumption 
under Section 4(1) of the Prevention of 
Corruption Act is attracted to the case 
and it stands completely, unrebutted there 
is one other aspect of the case which has 
necessarily to be considered m view of 
the defence set up by the accused. 

C, It cannot be denied that the pre- 
sumption under Section 4(1) applies onlyi 
if it is established that the accused had' 
actually accepted the currency notes On 
the other hand, if the prosecution evi- 
dence falls short of what is required to 
prove that fact or if it is found that 
money had either been planted or foisted 
on him by means of a deception or a trick 
then the presumption under Section 4(1) 
can obviously not be pressed into service 
for the purpose of establishing his guilt 

7. The contention urged on behalf of 
the accused is that he was duped into 
pocketing the relevant currency notes 
under the cover of bills and that there 
was as a matter of fact no acceptance of 
money at all. Support for this argument 
is sought to be found in the statement of 
the complainant who admitted that the 
accused refused to have the notes in the 
restaurant in the first instance, but he 
accepted the same when they were hand- 
ed over to him along with the bills I 
think this statement cannot be of any 
help to the accused at all. Firstly, the 
two independent witnesses Kewal Ram 
(P. W. 1) and Ram Rikh (P. W 5) did not 
refer to any such refusal on the part of 
the accused and it was not even put to 
them in cross-examination that any bills 
had been passed on to the accused along 
with the currency notes Both these wit- 
nesses stated in unequivocal terms that 
what was passed on by the complainant 
to the accused was currency notes and the 
same were clearly visible to them 

Assuming for the sake of argument that 
what the complainant stated was true 
that too would not take away from the 
effect of his further statement that he had 
passed on the currency notes to the accus- 
ed and that the latter had accepted them 
with full knowledge of that fact although 
they were passed on along with the bills 
The money was evidently being paid by 
the complainant to the accused m a pub- 
lic restaurant where several other persons 
were also present. If the accused there- 
fore told the complainant that he would 
not accept the notes in the . restaurant 
there was nothing unnatural in his con- 
duct. His initial hesitation must have 
however been overcome .when the com- 
plainant put those notes inside the folds 
of the bills. In doing so however the 
money must have been taken by the com- 
plainant from his pocket and put inside 
the bills and then passed on by him to the 
accused within the sight of the witnesses 

8. This circumstance therefore does 
not in any w T ay militate against the evi- 
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dence of Kewal Ram and Ram Rikft nor 
does it detract from the evidence of 
Madan Singh complainant who did say 
that the accused accepted the currency 
notes when they were handed over to 
him along with the bills 

9 There is thus no escape from the 
conclusion that the passing of the money 
by the complainant to the accused was 
not the result of any deception or trick 
practised on him and that the currency 
notes were accepted by the accused witn 
full knowledge of the fact that what 
was being passed on to him was money 
that was not legally due to him The 
presumption under Section 4(1) therefore 
applies to the ca„e in full force The 
guilt of the accused must therefore ae 
held to have been established beyond 
reasonable doubt 

10 The appeal is accordingly dismis- 
sed and the conviction of the accused is 
upheld but the sentence passed on him is 
reduced to one year R I and a fine of 
Rs 200/- under Section 5(2) read wnth 
Section 5(l)(d) of the Prevention of Cor- 
ruption Act His conviction under Sec- 
tion 161 Indian Penal Code is also up- 
held but the sentence of imprisonment is 
reduced to one year R I In default of 
payment of fine the accused shall under- 
go further imprisonment for a period of 
three months The two substantive sent- 
ences of imprisonment as ordered by the 
trial Court, shall however run concur- 
rently 

Appeal dismissed 
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Ashish, Petitioner v V C Tewan Res- 
pondent 

Criminal Revn. No 571 of 1968 D /- 
15-I-10G9 

(A) Criminal P C (1898), S 488 — 
Scheme and object — Section serves a 
social purpose and enables discarded 
wives and helpless deserted children to 
secure urgent relief of maintenance 
through magistrates Court — Proceed- 
ings are relatively summary and cannot 
be equated to civil suit for maintenance 
— Orders passed being tentative are sub 
ject to final determination of rights of 
parties by Civil Court and arc also liable 
to be varied with change of circumstances 

(Para 6) 

(B) Criminal P C (1838) S 488 — 
Right of minor child to maintenance — 
Neglect or refusal to maintain — Can be 
inferred from conduct — Tact that child 
is in mothers custody and that mother 
cannot live with her husba nd are not 

Cl 1/DM/B358/69/KSB/P I 
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material so far ns right of child is con 
cerncd 

The fact that the minor child is living 
with his mother is not a sufficiently 
cogent ground by itself for refusing him . 
relief by way of maintenance and this . 
would be all the more so in the case of 
a child of 5 years At this age normally 
speaking the mother is entitled to have 
his custody The child s right and his 
fathers corresponding liability in regard 
to the maintenance is not broadly speak 
mg dependent on the former living with 
the latter Neither statute nor anv re 
cognised principle provides that a child' 
of such age living with his real mother i 
would merely for that reason lose right 
of maintenance from his father The 
fact that the father and the mother can 
not pull on together is hardly material so 
far as the minor child s rights are con 
cemed Absence of formal refusal to 
maintain is no answer under the law and 
it can be implied or inferred even from 
conduct because even neglect to main 
tain is sufficient to justify an order under 
this section. (Para 6) 

(C) Criminal P C (1838) S 488(1) — 
Amount of maintenance — Has to be fix 
ed after taking into consideration all cir 
cumstances of ease 

The trial Magistrate had awarded a 
sum of Rs 20/- per month by way of 
maintenance of his minor son of 5 years 
of age m the custody of real mother who 
was living apart and was being paid a 
monthly sum of Rs 60/- by way of 
interim maintenance under S 24 Hindu 
Marriage Act 195o The father whose 
monthly income came to Rs 540/- per 
month had also to maintain his own old 
mother and younger brother who was 
studying On a recommendation of the 
Sessions Judge for enhancement of the 
amount to Rs 50/- per month 

Held that taking into consideration all 
the circumstances of the ca«e including 
the status and standard of the father the 
amoun* of Rs 50/- for maintenance of 
the minor child could on no account be 
considered unreasonable or excessive It 
is wrong to presume that unless the 
father can spare some money after main- 
taining himself his old mother and Us 
brother he has no legal obligation to 
maintain his own minor son of course In 
accordance with his status and standard. 

Even assuming but without deciding 
that the amount of interim maintenance 
allowed under S 24 Hindu Marriage Act 
was Intended to include the needs of the 
minor child Rs 60/- P M. awarded under 
S 24 could by no means be considered 
to be aoequate for both the mother ana 
the child to such an extent as to dis- 
entitle the minor son to get an order for 
reasonable amount under S 488 Cr P C- 
(Paras 7 8) 
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Smt. Mohini Tewari, for Petitioner; 
Respondent in person 

ORDER:— Shri D. R Khanna, Addi- 
tional Sessions Judge, Delhi, has forward- 
ed this revision to this Court with a re- 
commendation to increase the mainten- 
ance allowance to Ashish minor fixed at 
Rs 20/- p.m. by Shri V. N. Chaturvedi, 
Sub-Divisional Magistrate, Hauz Qazi, 
Delhi, payable by his father Shri D. C 
Tewari The learned Additional Sessions 
Judge has recommended that the amount 
be increased to Rs 50/- p.m. 

2. Shri Tewari was married to Smt 
Mohini Tewari, mother of Ashish minor 
and the minor child was bom on 26-11- 
1964, in Delhi Shri D C. Tewari is 
stated to be working as a Librarian in 
the Malviya Regional Engineering Col- 
lege at Jaipur. According to the aver- 
ments in the application for maintenance, 
his monthly income is about . Rs 700/- 
and he has not cared to maintain his 
minor child. The prayer in the applica- 
tion which is based on total neglect and 
failure of his father to maintain the minor 
is for payment of Rs 300/- pm. 


3. The father after stating the story of 
his marriage with the minor’s mother, 
pleaded in the written statement that his 
wife and her mother had after the marri- 
age started persuading and coercing nim 
to live with them at their house because 
the minor’s grandmother had no other 
child except his wife. They also wanted 
Shri Tewari to break off with his widow- 
ed mother and younger brother, To this, 
he obviously did not agree. When hi 
wife saw no hope of persuading rum xo 
agree to her point of view, she lett tn 
house in August, 1964 on the pretext o 
Raksha Bandhan At that time, she was 
in the seventh month of her pregnancy 
and thereafter she did not return to n 
matrimonial home in spite of repeate 
efforts to persuade her to come dacK 
Having failed in his efforts, he filed a 
application for restitution of cohhigai 
rights in October, 1965 which was decid- 
ed by a Subordinate Judge, Delhi, on 2,J- 
4-1967. when his wife made a statement 
that she was ready to accompany he 
husband to his house at Jaipur However, 
when Shri Tewari went to take his wu, 
she plainly refused to accompany him 
This resulted in another application 
restitution of conjugal rights 
1967 In those proceedings, Shri Tewari 
Pleads to have been paying Rs 90/- P m 
to his wife and child as. mamtenanc 
allowance in compliance with the ° rc1 ^ 
of the Court According to his case, he 
is earning about Rs 540/- pm It appears 
from the order of the learned Magistrate 
that Shri Tewari also objected to the 
jurisdiction of the Delhi Courts on .the 
ground that he had neither resided witn- 
m the jurisdiction of the Delhi Courts n 
did he last reside within such 3 urisdiction 


with his minor child or with his wife 
After considering the evidence led in the 
case, the learned Sub-Divisional Magis- 
trate upheld the imisdiction of the Delhi 
Courts On the ments, after considering 
the arguments addressed on both sides, 
the learned Sub-Divisional Magistrate ob- 
served that Shri Tewari was already pay- 
ing Rs 90/- pm to his wife, who is the 
mother of the minor-petitioner So ob- 
serving the learned Magistrate proceeded. 


"There are rulings to this effect that 
the maintenance does not cover high, edu- 
cation and the better standard of living. 
In awarding the maintenance allowance, 
we have also to see the other circum- 
stances of the respondent also. It is from 
the record clear that the respondent is 
maintaining his mother and brother 
and running a second house in Delhi He 
is already also paying Rs 90/- per month 
to the petitioner’s mother. So looking, to 
these circumstances and agreeing with 
the arguments of the learned counsel for 
the petitioner 1 order the respondent to 
pay Rs. 20/- (Twenty) per month to the 
petitioner as maintenance allowance from 
the date of order.” 

This order, it may be pointed out, was 
made on 30-8-1968 


4. On revision, the learned Additional 
Sessions Judge observed that Shri Tewari 
,s employed at Jaipur and his total 
imoluroents come to Rs 540/- Shri 
FewariT reply, according to the order of 
the learned Additional Sessions Judge, 
shows that he was, to quote from the 
order, "brought up in rich traditions ot 
a decent family life with a special em- 
phasis on education and living in an 
enlightened educational atmosphere among 
the top educationists of the country . 
Because of this reply by Shn Tewari, the 
learned Additional Sessions Jud^e felt 
that it would not be unreasonable that a 
child of such a person should be educated 
in a good school At that time the minor 
was studying in Frank Anthony Junior 
School where the monthly fee Payable “ 
Rs 24/-. The sum of Rs 20/- pm as 

maintenance was accordingly . considered 
m be Clearly inadequate and it was held 
nroper to increase the amount to Rs 50/- 

Sessions Judge’ observed in hi^ordM that 

Rs 540/- pm, Rs 83/- are deducted to- 
Sards Provident Pund lncome-ta^md 

$E r r« 7 frS to” fay Bs . 0»/- to Ms 

St tabid mother and younger brother 

SS ta the” circumstances, ne.d not to 
be too much. 
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5 Before me both the minor s mother 
as his guardian and his father have ap- 
pe3rcd in person Shn Tewari has urged 
that the learned Additional Sessions 
Judge has failed to consider all the rele- 
vant circumstances of the case Accord- 
ing to him he has not refused to main- 
tain his minor child and has emphasised 
his assertion that whenever he met his 
wife and child he paid some amount to- 
wards the child s maintenance He has 
also argued that his wife is not willing to 
live with him and to redress this griev- 
ance he has instituted another suit 
against her He has also prayed that I 
should go into the entire record to see 
which wav justice lies 

C It is proper at this stage to repro- 
duce Section 488 Cr P C 

483 Order for maintenance of wives 
and children — (1) If any person having 
sufficient means neglects or refuses to 
maintain his wife or his legitimate or 
illegitimate child unable to maintain it- 
self, the District Magistrate a Presidency 
Magistrate a Sub-Divisional Magistrate 
or a Magistrate of the first class ma« 
upon proof of such neglect or refusal 
order such person to make a monthly 
allowance for the maintenance of his wife 
or such child at such monthly rate not 
exceeding five hundred rupees in the 
whole as such Magistrate thinls fit and 
to pay the same to such person as the 
Magistrate from time to time directs 

(2) Such allowance shall be payable 
from the date of the order or if so 
ordered from the date of the application 
for maintenance 

(3) If any person so ordered fails with- 
out sufficient cause to comply with the 
order any such Magistrate may for every 
breacn of the order issue a warrant for 
levying the amount due in manner here- 
inbefore provided for levying fines and 
may sentence such person for the \ hole 
or any part of each month s allowance 
remaining unpaid after the execution of 
the warrant to imprisonment for a term 
which may extend to one month or until 
payment if sooner made* 

Provided that, if such person offers to 
maintain his wife on condition of her liv- 
ing with him, and she refuses to live with 
him such Magistrate may consider anv 
grounds of refusal stated by her and 
may make an order under this section 
notwithstanding such offer if he is 
satisfiea that there is just ground for so 
doing 

If a husband has contracted marriage 
with another wife or keeps a mistress it 
shall be considered to be iust ground fo- 
his wifes refusal to live with him 

Provioed further that no a arrant shall 
be issued for the recovery of any amount 
due under this section unless application 
be made to the Court to levy such amount 
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within a period of one year from the 
date on which it became due 

(4) No wife shall be entitled to receive 
an allowance from her husband under 
this section if she is living in adultery 1 
or if without any sufficient reason she 
refuses to live with her husband or if 
they are living separately by mutual con 
sent 

(5) On proof that any wite in wnose 
favour an order has been made undet 
this section is living in adultery or that 
without sufficient reason she refuses to 
live with her husband or that they are 
living separately by mutual consent the 
Magistrate shall cancel the order 

(6) All evidence under this Chapter 
shall be taken in the presence of the 
husband or father as the case may be 
or when his personal attendance is dis 
pensed with m the presence of his pleader 
and shall be recorded in the manner pre- 
scribed in the case of summons-cases: 

Provided that if the Magistrate Is satis- 
fied that he is wilfully avoiding service 
or wilfully negleets to attend the Court, 
the Magistrate may proceed to hear and 
determine the case ex parte Any order 
so made may be set aside for good cause 
shown, on application made within three 
months from the date thereof 

(7) The Court in dealing with applies 
tions under this section shall have power 
to make such order as to costs as mav be 
just, 

(8) Proceedings under this section may 
be taken against any person in anv dis 
trict where he resides or is or where he 
last resided with his wife or as the case 
may be the mother of the illegitimate 
child 

This section has been enacted with the 
object of enabling discarded wives and 
helpless deserted children to secure the 
much-needed and urgent relief It L 
thus intended to serve a social purpose 
the desirability and effectiveness of vvhicn 
cannot be over-emphasised The fact 
that the minor child Is living with hi 
mother is not a sufficiently cogent ground 
by itself for refusing him relief by wav 
of maintenance and this would be al 1 
the more so in the case of a child of th' 1 
age of Ashish At this age normally 
speaking the mother is entitled to have 
his custody The childs right and H 
fathers corresponding liability in regard 
to the maintenance is not broadly speak 
ing dependent on the former living v at* 1 
the latter Neither statute nor any re 
cognised principle that I know of pro- 
vides hat a child of the age of Ashi h liv 
Ing w th his real mother would merely 
for that reason lo-e right of mamtenanc? 
from his father The fact that the father 
and the mother cannot pull on together 
is hardly material so far as the minor 
child s rights are concerned Shn Tewari * 
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submission that he has never refused to 
maintain his child, ignores that formal 
lefusal to maintain is no answer under 
the law and that it can be implied or in- 
ferred even from conduct It also ignores 
the legal position that even neglect to 
maintain is sufficient to iustify an order 
under this section. And then, neglect or 
refusal to maintain seems to me to mean 
neglect or refusal to maintain properly 
and assuming, without holding, that Shri 
Tewan has, once in a while, given some 
money or present for the child’, as he 
argues in this Court, that cannot be suc- 
cessfully pleaded as a complete defence 
to the child’s claim to be adequately and 
regularly maintained according to the 
means and status of the father I must 
not be understood to equate proceedings 
under Section 488, Cr. P C . with a regu- 
lar civil suit for maintenance because it 
is obvious from the statutory scheme of 
Chapter XXXVI of the Code that these 
provisions are relatively summary, design- 
ed to afford urgent relief to the needy, 
neglected wife and child to a limited ex- 
tent through the Courts of Magistrate 
The somewhat summary method of en- 
forcement of orders under this section 
also highlights the sense of urgency 
which inspired the enactment of this sta- 
tutory provision Such orders are, it is 
unnecessary to point out, subiect to the 
final determination of the rights of the 
Parties by Civil Court, and are also ten- 
tative liable to be varied with change of 
circumstances. 

Shri Tewari’s opposition to the re- 
commendation of the learned Additional 
Sessions Judge on the ground that all the 
circumstances have not been considered is 
unacceptable on a proper perusal of the 
order and the record. The fact that after 
Paying additional sum of Rs 30 pm to 
the minor child (which brings the total 
month 1 y maintenance to him under Sec- 
tion 488, Cr. P C, to Rs 50 pm) Shri 
Tewari would be left with only about 
Rs 315 to support himself, his old mother 
and his younger brother, who is still study- 
ing, is certainly a relevant consideration, 
out the argument based on this circum- 
stance ignores the vital consideration that 
bhn Tewari’s responsibility towards his 
°wn minor son is of no less importance, 
ana this responsibility is expressly enfor- 
ceable under Section 488 of the Code. It 
ls wrong to presume that unless the father 
can spare some money after maintaining 
nun self, his old mother and his brother, 
ne has no legal obligation to maintain his 
°wn minor son, of course m accordance 
with his status and standard 

m The fui ther contention that Shri 
-lewari is already paying Rs 90 p m to his 

Pursuant to an order under Section 
Jl°£ fne Hindu Marriage Act and that this 
amount is meant for his child as well, as- 
‘uPung, without holding, the last asser- 
1970 Cri.L.J, 43, 


tion to be correct, does not render the re- 
commendation of the learned Additional 
Sessions J udge to be unacceptable because 
in view of Shri Tewari’s status as repie- 
sented by him and keeping in view the 
present high cost of living, Rs. 50 pm can 
scarcely be considered to be sufficient 
and certainly not excessive for the main- 
tenance of the minor child Section 24 of 
the Hindu Marriage Act is enacted for the 
purpose of providing, inter alia, mainten- 
ance pendente lite and Rs 90 pm can by 
no means be considered to be adequate for 
both the mother and the child to such an 
extent as to disentitle Ashish in the pre- 
sent proceedings to get an order for rea- 
sonable amount and Rs. 50 p m can on no 
account be held to be unreasonable or ex- 
cessive. I am not expressing any opinion 
on the question whether or not the 
amount allowed under Section 24 was 
meant for the maintenance of child, and 
indeed I am doubtful if the amount al- 
lowed was intended by the learned Sud- 
ordinate Judge to include the needs of 
the minor child. 

9. The recommendation of the learn- 
ed Additional Sessions Judge, on an over- 
all view of all the circumstances deserves 
to be accepted and I hereby accept it and 
vary the order of the learned Magistrate 
as suggested The amount would of course 
be payable from the date of the order of 
the learned Magistrate because no recom- 
mendation has been made that it should 
be made payable from the date of the ap- 
plication 

10. Before concluding, I cannot help 
observing that this is a typical case of ab- 
sence of proper adjustment on collective 
deliberation by the husband and the wife 
genuinely attempting to solve the difficult 
problem confronting them and arising out 
of their affection for their respective par- 
ents and other near relations Mrs 
Tewari and her mother must realise that 
after marriage, the wife’s home is where 
the husband lives and the husband’s 
family has to be considered by her to be 
her family Her mother must properly 
grasp this vital fact, taking it for grant- 
ed that after marriage the girl has to go 
and live with her husband She must, 
therefore, adjust herself to the changed 
situation after her daughter’s marriage 
Similarly, Shri Tewari and his mother and 
brother have to face the new situation 
created by the marriage The introduc- 
tion of his wife in his family means that 
all the family members must welcome her 
with affection and they must help her in 
all respects to strengthen her roots in the 
family life of her husband Mrs Tewari 
has to look upon her mother-in-law as her 
own mother, who m turn must look upon 
her daughter-in-law as if she is her 
daughter. The younger brother is also en- 
titled to be looked upon as the child of the 
family. This of course does not mean that 
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i£ Mrs Tewaris mother is unprovided for 
and is otherwise needy then Mr Tewart 
must ignore her requirements Within rea- 
sonable limits Shri Tewan must allow his 
wife to look after her own mother All 
this requires joint co-operative effort 
with good will on all sides and I have no 
doubt that educated sensible and practical 
as all the persons concerned in this con- 
troversy are and belonging as they do to 
respectable families with high Indian tra- 
ditions they will all realise the futility of 
avoidable litigation which is calculated to 
bring disharmony and financial difficul- 
ties in the family The litigation in which 
the parties seem to be involved at the 
present point of time can neither solve 
their problem nor bring peace of mind 
to them leave alone the financial and 
other difficulties and most of all the un- 
healthy environments for their own 
child to whom they owe both legal and 
moral obligation to bring up as a good 
human being In the civil litigation for 
restitution of conjugal rights that Cou-t 
has a judicial duty to try to bring about 
reconciliation between the two spouses 
and I hope serious and genuine effort 
would be made to this end That Court 
would no doubt u<e its good offices in 
accordance with law to remove mis- 
understandings, if any between the 
parties and see that the two spouses 
forget their past differences and begin to 
live together if for no other reasons at 
least for the good of their child and their 
own aged parents I trust that their aged 
parents also are anxious to see their 
children living happily together In the 
normal way 

Reference accepted and 
l maintenance enhanced 
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Gurbachan Singh Appellant v State 
Respondent 

Criminal Appeal 33 of 1967 D /- 20-3- 
19G9 from Order of Spl J Delhi VI- 
3 2-1967 


Prevention of Corruption Act 
Section 6 — Purpose of sanction 
The intention of the legislature in pro- 
viding for a sanction in re-pect of :he 
offences covered by Section 6 of the 
Prevention of Corruption Act is merely 
to afford a reasonable protection to the 
public servants in the discharge of their 
official functions It is not the object of 
the section that a public servant who is 
guilty of the particular offence mentioned 
in that section should escape the conse- 
auences of his criminal act b> raising the 
technical pica of invalidity of ranctloa 
HM/A N/D 5I2/G9/R SKAV 


The section is a safeguard for the Inno- 
cent and is not a shield for the guiltv 

(Para IB) 

(B) Prevention of Corruption Act (1917) 

S 6 — Sanctioning authority — Public 
servant employed by Provincial Govern 
ment loaned to Central Government — 
Sanctioning authority would be the loan 
mg government and not borrowing gov 
eminent AIR 1962 SC 1573 Rel on. 

{ Para 19) 

(C) Criminal V C (1898) S 13GA - 

Accused charged under Ss 120-B 161, 162, 
163 of Penal C»de, I860 — Sanction ob 
tamed m respect of offences under Sec 
tion 12015 and S 161 I P C but not in 
respect of offences under S 120 B and 
Ss 1C2 and 163 — Conviction for offen 
ces under Ss 120B and 161 I P C can 
still be maintained AIR 1967 SC 1599 
ltd on (Paras 24, 25, 27) 

(D) Prevention of Corruption Act (1917) 
S 6 — Penal Code (I860) Ss 120-B and 
163 — Accused who was not entitled to 
protection oi S 197 Criminal P C. charg- 
ed under Ss 120-B 161 162 and 163 I P C- 
— Sanction obtained under S G(l)(c) — 
Held if offences under S 120-B and S 163 
I P C were outside scope of S 6 of the 
Act there could be no bar to prosecution 
of accused under those sections 

(Para 20) 

(E) Prevention of Corruption Act (1917) 

S 5 A Prosecution for offences unde* 
Ss 120-B and lfil I P C — Investigation 
by officer below rank of officers men 
tinned in S 5-A — Held it could not be 
said that beciusc sanction was not neces 
sary under S 197 Cr P C it was also 
not necessary under S 19C-A Cr P C 
because position in so far ns offence Under 
S JG1 I P C was concerned was same 
notwithstanding amendment of Act In 1952 
by introduction of S 5-A as offence under 
that section when so investigated would 
still remain non-cogmzablc (Para 23) 

CPX P tKy.cjjftjm.nL Cnrrujjlj on Act. (1947). 
S 6 — Officer according sanction not ex- 
amined as witness — His signature proved 
but there was no evidence to establish 
that sanctioning officer had apph'd his 
mmd to the case — Held presumption was 
that sanction was duly accorded in absen- 
ce of evidence to contrary — (Evidence Act 
(1872) S 114) (Para 29) 

Cases Referred Chronological Paras 
(1967) AIR 1967 SC 1590 (V 54) - 
1967 Cn U 1401 Madsn Lai v 
State of Punjab 26 

(1962) AIR 1962 SC 1573 (V 49) - 
1962 (2) Cn LJ 510 R R Chari 
v State of U P 39 

(1954) AIR 19a4 SC 455 (V 41) ~ 

1954 Crl U 11 Cl Ronald Wood 
Mathams v State of W B 2- 

(1949) AIR 1949 PC 117 (V 36) - 
50 Cri U 395 Phanfndra Chan- 
dra Leogv v King 
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1948) AIR 1948 PC 128 (V 35) = 

49 Cri LJ 503, H. H B. Gill v. 

King 22 

D D Sharma with Tarlochan Singh 
lodhi, for Petitioner, R L Mehta, for 
iespondent. 

JUDGMENT : — The appellant in this 
ase was charged with offences under 
lections 161, 162 and 163, I P C for 
ttempting to obtain for himself and other 
ersons illegal gratification from two 
'ostal employees from Jullundur and 
lapurthala, namely Kewal Knshan and 
’. L Sachdeva, for getting their names 
acluded in the merit list which was to be 
irepared as a result of the postal exa- 
aination held in September 1962 by ex- 
rcismg his influence with some other 
mblic servants dealing with the matter, 
le was also charged with conspiracy 
nth some other unknown person or 
lersons and also for attempting to cheat 
he afore-mentioned Kewal Knshan and 
3 L Sachdeva by trying to obtain Rs 500 
rom each of them by falsely holding 
ait that he would get their names includ- 
ed in the merit list as aforesaid. 

2. Learned Special Judge who tried 
he case found the appellant guilty of an 
) ffence under Section 120-B, I. P. C and 
lection 161, I. P. C only by his order 
lated 3rd February, 1967 and sentenced 
urn to two years R I. and a fine of 
Is 500 under each of the two counts 
[n the event of default in the payment of 
ine, the appellant was also ordered to 
indergo further rigorous imprisonment 
[or a period of three months for each de- 
fault. The substantive sentences of im- 
prisonment were however ordered to run 
concurrently The appellant being aggri- 
eved by the order of conviction and sen- 
tence has come up in appeal to this Court 

3. The main and if I may say so, the 
only real contention urged on behalf of the 
appellant is that his trial was vitiated for 
want of a valid sanction 

4. In order to appreciate the argu- 
ment of the learned counsel, it is necessary 
to refer to the sanction-order (Ex P. 1) 
and the evidence produced by the prose- 
cution in that behalf It is common gro- 
und that at the time when the appellant 
is alleged to have committed the offence 
°f which he has been found guilty, he was 
working as a receptionist in the office of 
the Directorate General Post and Tele- 
graphs, under the Ministry of Home Aff- 
airs at New Delhi. Ordinarily therefore, 
cognizance of an offence under Section 
lf) l I P C. could be taken against him on 
a sanction accorded by a competent^ autho- 
rity in the Ministry of Home Affairs. In 
the present case however, the sanction 
(Ex. p. i) has been granted by the Con- 
troller of Printing and Stationery Punjab 
(hereafter to be referred to as the Con- 
troller) by his order dated 13-8-1964. 


5. The argument of Mr. Sharma, learn- 
ed counsel for the appellant, is that there 
is no evidence on record to establish any 
connection between the appellant and the 
office of the Controller. 


6. The question for consideration 
therefore is as to who is the authority 
competent to remove the appellant from 
his office as envisaged m Section 6 (1) (c) 
of the Prevention of Corruption Act 2 of 
1947 (hereafter to be referred to as the 
Act) The prosecution examined Lekh 
Raj (PW 1) Head Assistant from the office 
of the Controller to prove the sanction 
(Ex P 1) The witness deposed that the 
sanction-order bears the signature of 
Shri K. C. Kunan, Controller of Printing 
and Stationery Punjab He also stated 
that the appellant was employed in the 
office of the Controller and was on depu- 
tation from that office to the Government 
of India, Ministry of Home Affairs He 
further stated that the Controller of Prin- 
ting and Stationery Punjab, Chandigarh, 
was the appointing and dismissing autho- 
rity for the staff working under him In 
support of his statement the witness pro- 
duced four letters (Exs P3 to P6) written 
by the appellant. Exs P4, P5 and P6 are 
letters dated 30-1-58, 27-2-58 and 14-3-58 
respectively addressed by the appellant 
to the Accounts Officer, Printing and Sta- 
tionery Department Punjab, Chandigarh, 
while Ex P3 is a letter dated 22-1-69 
addressed by him to the Controller All 
these letters are admitted by the appel- 
lant to have been addressed by him to the 
officers concerned In Ex P. 6 the appel- 
lant stated that he had joined the Ration- 
ing Department Delhi with the permission 
of the Accounts Officer, Printing and Sta- 
tionery Department, Punjab while his 
claim in Ex P5 was that he had done so 
after a no-objection certificate to that ef- 
fect was issued to him by the Accounts 
Officer under his office memo No 3660-G 
dated 12-11-1953 In Ex P4 the appellant 
stated that he was entitled to payment of 
arrears on account of difference of leave 
salary and that he has been informed that 
his service book along with his bill tor 
arrears had been submitted by the Ac- 
counts Officer to the Accountant General 
Simla for pre-audit He complained in 
his letter that the payment of arrears was 
being unduly delayed and requested that 
early steps be taken to finalise the case. 
Ex P. 3 clarifies the position regarding 
the appellant’s claim for difference of 
leave salary admissible m his case as he 
states therein that he had taken leave 
gom 29 6-1954 to 19-11-1954 which had 
been duly sanctioned by the office of the 
Controller and necessary P^ment for the 
said period was also made to him by a 
cheque for Rs. 32l/15As According to > him 
thepayment of that amount was made to 
him ohthe basis of the last pay certifi- 
Ste submitted by the Rationing Depart- 
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ment Delhi but since the decision on fixa- 
tion of pay of Sub-Inspectors in the 
Department was then under consideration 
his case for payment of difference of pay 
was lingering in the office of the Control- 
ler for the last two years 

7 The argument of the learned Coun- 
sel for the appellant however is that the 
appellant was merely attempting to put 
forth a claim for establishing continuity 
of his service for the entire period but 
there was no evidence to show that his 
claim was actually accepted by the Con- 
troller I do not think so If the appel- 
lant had no connection with the office of 
the Controller there would have been no 
occasion for payment of leave salary to 
him for the period 29-6-54 to 19-11-54 by 
means of a cheaue for Rs 321/15 As as 
stated by the appellant himself in Ex P 3 
Likewise there would have been no oc- 
casion for him to claim payment on ac- 
count of difference of pay 

8 The appellant proved through 
DW 12 Shn B M Sharma retired Under 
Secretary Ministry of Home Affairs two 
documents Exs D 12 and D 13 m support 
of his contention that his appointment 
under the Ministry of Home Affairs was 
a direct appointment and had nothing to 
do with his previous appointment in the 
office of the Controller Ex D 12 is 
dated 20 11-54 while Ex D 13 is dated 
30-11-54 Both these documents show 
that the appellant was appointed as a 
temporary clerk m the Ministry of Home 
Affairs with effect from the forenoon 
of 20-11-54 These documents read with 
Ex P 3 go to establish continuity of ser- 
vice between the last date of leave viz 
19-11-54 mentioned in Exhibit P 3 and 
the date on which he was appointed in 
the Ministry of Home Affairs If the 
appellant was not an employee in the 
office of the Controller there was no 
question of his reverting to that office 
after the abolition of the rationing 
system in Delhi and proceeding on leave 
from 29-6-54 to 19-11 54 Likewise if 
his appointment under the Ministry of 
Home Affairs was not in continuation of 
his previous service there would have 
been no question of his having been ap- 
pointed In the said Ministry with elTert 
from the forenoon, ot 29-11-54 ie the 
day immediately following the expiry 
of his sanctioned leave in the office of the 
Controller Similarly if the appellant 
had no connection with the office of the 
Controller there would have been no 
occasion for Ins service book being re- 
tained In that office as mentioned in 
Ex P 4 

9 Shri Roshan Lai Khanna fp \V 20) 
is the next witness examined bv the pro- 
secution in connection with the appel- 
lants appointment in the office of the 
Controller He deposed that before parti- 
tion of the country he had iomed the 
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office of the Controller of Printing and 
Stationery Punjab at Lahore as a copy 
holder on 14-3-1933 Gurbachan Singh 
appellant who had joined that office in 
1936 was then working as a copy holder 
J5;ith him He further stated that 
Gbrbachan Singh worked m that office for 
s *>c or seven years His statement 
finds corroboration from Ex D 15 which 
Purports to be an extract from the ser 
vice book of thd appellant during the 
course of his employment m Rationing 
Department at Delhi According to that 
document the appellant worked as a cop } 
holder in the Government Printing Press 
Punjab Lahore from 3-2-193G to 7 9 
1943 On 8-9-1943 he was promoted as 
Assistant Joint Store-keeper and then 
reverted as topy-holder from 12 11 43 
to 14-11-43 From 15-11-43 to 29-1-44 he 
w;is transferred on deputation to the 
Ordnance Parachute Factory Lahore where 
fie continued to work till 10-10-46 On 
11^10-46 he was declared as a substantive 
temporary Sub-Inspector in the office of 
Controller of Rationing Delhi The office 
of Controller of Printing and Stationery 
Punjab at Chandigarh being the corres- 
ponding office of the Government Printing 
and Stationery Punjab Lahore his con 
bfiuity of service in the Department of 
Printing and Stationery appears to have 
he e n upheld and that is why immediate 
ly after rationing was abolished in DcPi 
th e appellant hastened to claim his hen 
over his post in the office of the Control 
*ei- His claim appears to have been re- 
cognised because of leave having been 
sanctioned to him for the period 29-6 
o4 to 19-11-54 till he proceeded on 
deputation to a post under the Ministry 
°f Home Affairs with effect from the fore- 
noon of 20-11-54 

ID That the appellant held i perma- 
nent post in the office of the Controller 
,s also apparent from the letter dated 
C-fc-1966 (Ex P 52) addressed by Shn 
C D Gupta Under Secretary to the 
Government of India Ministry of Home 
Affairs to the Supenntendent of Police 
Special Police Establishment annexing a 
copy of the letter dated 17-6-1966 
fSx P 53) addressed by the Accounts 
Officer m the office of the Controller to 
Under Secretary Ministry of Home 
Affairs According to Exhibit P 52 the 
appellant was transferred as a Lower 
Division Clerk from the office of the 
Controller where he held a permanent 
Post The letter also negatives the aopel 
la hts claim that he is a permanent hand 
ol the Home Ministry and states that with 
e ffect from 1-6-1 9C6 his services had been 
replaced at the disposal of the Controller 
P 53 recognises that the Controller® 
office is the parent office of the appei- 
* a ht and goes on to add that before he 
“ reverted to that Department his case 
suspension must be finally derided 
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because action to retire him from service 
would be taken after the period of sus- 
pension is regularised and entries in the 
service book are completed right upto the 
date of his reversion to his parent office 

11. This evidence leaves no manner 
of doubt about the appellant being a 
permanent employee in the office of the 
Controller. 

12. Mr. Sharma questioned the cor- 
rectness of the statements made in 
Exs P 52 and P. 53 and strongly urged 
that both these documents were fabricat- 
ed during the course of the trial at the 
instance of the police after the prosecu- 
tion had failed to prove the appellant’s 
connection with the office of the Control- 
ler. Learned counsel argued that both 
these documents were not available when 
Shn G D Gupta (P W 24) was examin- 
ed on 24-2-1965. It was only re-call- 
ed on 25-10-1966. Meanwhile he had been 
persuaded by the police to address the 
letter Ex P 52 along with annexure P. 53 
which had been procured during this in- 
terval 

13. It is no doubt tiue that Exhibits 
P 52 and P. 53 came into existence after 
the close of the prosecution case and the 
examination of the last defence-witness 
Inder Singh (DW 11) But that is hardly 
any reason to suspect that an officer of 
the status of Shri G D Gupta would 
stoop so low as to fabricate false evidence 
with a view to oblige the police 

14. After Shri G D. Gupta was re-cal- 
led and examined, the prosecution was 
also allowed to examine Shri Rattan 
Singh (PW 32) who was working as an 
Assistant in the office of the Controller 
and had brought with him the appellant's 
file as maintained in that office He de- 
posed that before 20-11-1954 the appel- 
lant was working in a "confirmed post ’ 
as a Reviser in the office of the Control- 
ler and that the file brought by him con- 
tained an application dated 22-10-53 made 
by the appellant seeking permission to get 
bis name registered with the Employment 
Exchange Delhi in search of a better iob 
The witness further deposed that neces- 
sary permission was accorded to him by 
the Controller on 12-11-1953. 

15. To rebut the additional evidence 
adduced by the prosecution, the appel- 
lant was allowed to examine Shri B M 
Sharma (DW 12) retired Under Secretary, 
Ministry of Home Affairs But there is 
nothing in the evidence of that witness 
which in any way disproves the prosecu- 
tion case The two last exhibits D. 12 and 

13 which relate to the appellant’s ap- 
pointment as a clerk in the Ministry of 
pome Affairs which were proved througn 
nun have already been referred to by me 
earlier, if anything, those letters estab- 
ush the continuity of the appellant’s ser- 
Wce from one department to another with- 
out any break. 


17. I therefore agree with the learned 
Special Judge that the sanction required 
in this case was that of the Controller. 

18. It may be mentioned here that Mr. 
R L Mehta, learned counsel for the State, 
showed me during the course of his argu- 
ments another sanction which had been 
obtained from the Ministry of Home Af- 
fairs before the cognizance of the offence 
was taken against the appellant. Mr. 
Mehta however submitted that the sanc- 
tion order was not placed on file as the pro- 
secution was satisfied that the authority 
competent to remove the appellant from 
service was the Controller Nevertheless 
Mr. Mehta prayed that if I came to the 
conclusion that the appellant was an em- 
ployee under the Ministry of Home Affairs, 
permission be granted to the prosecution 
to lead evidence at this stage for proving 
the sanction accorded by the Ministry of 
Home Affairs As I am satisfied that the 
sanction required in the present case was 
that of the Controller, I have not felt the 
necessity of considering Mr Mehta’s pra- 
yer for additional evidence But I must 
say that if I had even the least doubt in 
my mind about the validity of the sanc- 
tion I would not have hesitated to grant 
Mr Mehta’s prayer for additional evidence 
as in my opinion the intention of the 
legislatuie in providing for a sanction in 
respect of the offences covered by Sec- 
tion 6 of the Prevention of Corruption 
Act is merely to afford a reasonable pro- 
tection to the public servants in the dis- 
charge of their official functions It is not 
the obiect of the section that a public 
servant who is guilty of the ^ particular 
offence mentioned in that section should 
escape the consequences of his ciiminal 
act by raising the technical plea of invali- 
dity of sanction The section is a safe- 
guard for the innocent and is not a shield 
for the guilty 

19. The next contention of the learned 
counsel for the appellant was that even if 
the appellant were held to be a permanent 
employee m the office of the Controller 
in view of the fact that he was employed 
at the time of commission of the offence 
under the Ministry of Home Affairs the 
sanction required was that of the Centra 
Government The answer to the argu- 
ment is furnished bv a decision of the 

Supreme Court in H R Chan v State of 
Uttar Pradesh, AIR 1962 SC 1573 wher 
it was held that if the services of a public 
servant permanently employed by a Pro 
vmcial Government or loaned to the Cen 
tral Government the authoutv to lemo'f 

such public servant Iro “ ^but 1 om£ 
be the borrowing government but the loan 

ing government 

?n Mr Sharma learned counsel for 
the apSant then argued that sanction 
in this case had been accorded under Sec 
tion 6(1) (c) of the Prevenbon of Corrup 

tion Act, whereas the appellant had nee 
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prosecuted not only for offences under 
Sections 161 162 and 163 I P C but also 
for an offence under Section 120-B for 
which the authority envisaged under Sec- 
tion 6(l)(c) of the Act would not be the 
proper authority The argument appears 
to me to be wholly misconceived for the 
simple reason that if offences under Sec- 
tion 120 B and Section 163 1 P C are 
outside the scope of S 6 of the Act there 
could be no bar to the prosecution of the 
appellant under those sections The ap- 
pellant is admittedly not a public ser- 
vant who is removable from his office by 
or with the sanction of the State Govern- 
ment or the Central Government and as 
such he is not entitled to the protection 
of Section 197 of the Code of Criminal 
Procedure That being so I am not aware 
of anv other provision of law to which 
one might turn for the purpose of disco- 
vering the necessity for sanction 


21 Mr Sharma next argued that of- 
fences under sections 161 162 and 163 
with which the appellant was charged 
were non-cognizable offences Since Sec- 
tion 120-B derives its colour from the 
offences which are said to be the object 
ol criminal conspiracy no cognizance of 
offences under Section 120-B I P C 
could therefore be taken in the absence 
of sanction under Section 196-A Criminal 
P C 

22 Mr Mehta learned counsel for the 
State countered the argument bv submitt- 
ing that under Sea 5-A of the Prevention 
of Corruption Act 1947 an offence under 
Section 161 1 p C is cognizable so far 
as investigation by officers of the rank 
of Deputy Superintendent of Police and 
an officer not below the rank of Inspector 
of Police who is specially authorised bv 
the Inspector General of Police Special 
Police Establishment are concerned 
There was therefore no necessity for 
sanction under Section 196-A Criminal 
P C Mr Mehta also submitted that even 
otherwise it was not necessary to obtain 
sanction under Section 196-A, Criminal 
P C In the case of an offence under Sec- 
tion 120-B read with Section 161 I P C 
In this connection the learned counsel in- 
vited my attention to two decisions of 
the Pnw Council H H B Gill v King 
AIR 1948 PC 128 and Phanmdra Chan- 
da Neogy v The King, AIR 1949 
PC 117 where it was held that 
no sanction under Section 197 Criminal 
P C. was necessary in the case of an 
offence under Section 120-B read with 
Section 161 I P C for the simple reason 
that a public servant m conspiring or ac- 
cepting or attempting to accept illegal 
gratification could not be held to have 
committed the offence while acting or 
purporting to act in the discharge of his 
official duty Both these cases were 
l D Pf 0 ' ed ,, by , the Supreme Court in 
Ronald Wood Mathams v State of 


W Bengal AIR 1954 SC 455 where it *aJ 
held that sanction under Section 197 was 
not necessary for instituting proceedings 
against a public servant on charges of 
conspiracy and bribery 

23 1 am afraid I cannot agree wit 
Mr Mehta when he says that because 
sanction is not required under Section 197 
Criminal P C there is also no necessity 
for sanction under Section 196-A Crinu 
nal P C in respect of offences under 
Sections 120-B and 161 I P C ever 
when the investigation of the case is by 
an officer below the rank of officers 
mentioned m Section 5-A referred to 
above as in my opinion the position in so 
far as an offence under Section 161, 
I P C is concerned is still the same not 
withstanding the amendment of the Pre- 
vention of Corruption Act 1947 in lGS* 7 
bv the introduction of Section 5-A as an 
offence under that section when so investi 
gated would still remain non-cogruz 
able 

24 In all the three cases cited by 
Mr Mehta the ratio decidendi is that a 
public servant while committing an 
offence of accepting bnbe neither acts 
nor purports t« act in the discharge of his 
official duty and as such the provisions of 
Sec 197 are not attracted In the case 
of an offence of criminal conspiracy with 
the object of committing a non-cogniz 
able offence to which Section 196-A 
Criminal P C is attracted there is no 
such limitation and the section applies to 
public servants as well as to others 
aJike There is therefore substance in 
the argument of Mr Sharma that 
cognizance of an offence under Sec 
tion 120-B and Sections 162 and 167 
I P C could not have been taken against 
the appellant for want of sanction under 
Section 196-A Criminal Procedure Code 

25 The question however is whether 
that would vitiate the trial as a whole I 
have already stated that the appellant 
has been convicted of offences under Sec 
tions 120-B and 161 1 P C He has not 
been convicted of offences under Sec 
tions 162 and 163 I P C If therefore 
for want of sand on under Section 196-A 
Criminal P C the appellant could not be 
tned for offences under Section 120-B and 
Sections 162 and 163 I P C that would 
not affect his conviction under Sec- 
tions 120-B and 1G1 I P C 

26 1 am fortified in this view by a 
decision of the Supreme Court in Madan 
Lai v State of Punjab AIR 1967 SC 1590 
The accused in that case w as charged with 
offences under Sections 120-B 409 and 
477-A I P C No sanction had however 
been obtained for the prosecution of the 
accused for offences under Section 120-B 
read with Section 477-A, I P C It wa* 
held that the conspiracy to commit an of* 
fence is by itself distinct from the offence 
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to do which the conspiracy is entered into 
Such an offence, if actually committed, 
would be the subiect-matter of separate 
charge If that offence does not require 
sanction though the offence of conspiracy 
does, and sanction is not obtained, the 
Court can still proceed with the trial as to 
the substantive offence as if there was 
no charge of conspiracy. 

27. In the present case, there is a valid 
sanction for the prosecution of the appel- 
lant for offences under Section 120-B and 
Section 161 1 P. C If therefore there is no 
sanction in respect of offences under Sec- 
tion 120-B and Sections 162 & 163 I P C 
his conviction for offences under Sections 
120-B & 161, I P. C can still be main- 
tained. 


28. Mr Sharma lastly argued that the 
officer who accorded the sanction had not 
been examined as a witness and all that 
had been done was that a Head Assistant 
(Lekh Raj PW1) from the office of the 
Controller had been examined He had 
only proved the signature of that Officer 
but there was no evidence te establish that 
the officer according the sanction, had 
applied his mind to the facts of the case. 


29. There is no merit in this argument 
The sanction order (Ex PI) fully sets out 
the material facts and the offences dis- 
closed by those facts. There is a presum- 
ption about official acts having been regu- 
larly performed In the absence of any 
evidence to the contrary, it cannot oe 
held that the officer granting the sanction 
acted mechanically without applying his 
mind to the material placed before him 


30. The next contention urged by 
Mr Sharma was that this was a case ot 
mistaken identity From the very on - 
set, the contention appeared to be so u - 
terly devoid of merit that the learned coun- 
sel found it almost impossible to intro- 
duce any element of acceptability into 
argument He argued that the _ pers ° 
actually responsible for the commission o 
the offence was another person who o 
the same name as the appellant and who 
was employed in the Examination Brancn 
of the Postal Department but the aPPej" 
lant had been falsely implicated m his 
felace because of his enmity with Mr ri * 
Nayar (PW 11) To appreciate this con- 
tention it is necessary to set out the broaa 
features of the prosecution story. I Auer 
examining evidence his Lordship came 
the conclusion that defence set up bv ap- 
pellant was palpably false and was rightly 
rejected by the learned trial Judge tmJ- 

31-40. The result of the above discus- 
sion is that the appellant’s conviction for 
offences under Section 120 -B and S 
161 1. p c is maintained The sentence 
on each count however is reduced to one 
vear R. I The sentence of fine is set asiae 
while the sentence of imprisonment 


ordered to run concurrently The appel- 
lant who is on bail should surrender 
forthwith. 

Order accordingly. 


1970 CRI. L. 3. 679 (Yol. 76, C, N, 168) 
AIR 1970 GUJARAT 97 (V 57 C 15) * 
AKBAR S SARELA AND B R 
SOMPURA, JJ. 

Manshanker Prabhashanker Dwivedi 
and another. Appellants v. The State of 
Gujarat, Respondent 

Criminal Appeals Nos 486 and 555 of 
1966, D/- 9-9-1968, from judgment of 
Special Judge, Surendranagar, in Special 
Case No. 2 of 1966 

(A) Penal Code (I860), Sections 161, 
21 (9) and 21 (12) (before amendment m 
1964 ) — Senior Lecturer of a Government 
College — Appointment by University 
as an Examiner — Acceptance of bribe 
for giving more marks to a candidate — 
Accused not guilty either under Section 
161 Penal Code or under Section 
5(l)(d) of Prevention of Corruption Act— 
(Civil Services — Bombay Civil Services 
Conduct and Discipline Rules, Rule 21 — 
Lecturer of a Government College — 
University appointing him as an examiner 
— Government, held, could have no 
control over him as an examiner — * act 
that disciplinary action could he taken 
for his conduct as an examiner, no cri- 
terion) — (Civil P- C. (1908), Preamble - 
Interpretation of Statutes - Ambiguous 
provision of law - Interpreted m fav- 
our of subject) — (Words and Phrases 
'Otherwise 5 - 'Officer* - Meaning - 
(Prevention of Corruption Act (1MU, 

S. 5 (1) (d)). i a 

The accused, a senior Lecturer m 
Government college was appointed by th 
University as _ an examiner m Physics 
nractical examination at another coueg 
centre It was not f f | lecturer 

that h? whi “he was such an examiner 
received Rs 500 as bribe for giving inore 
marks to one of the students who sat for 

rs- c— $ Vi® 

ed either under Section 161 the 

Code or under Section 5 (1) ( ) 6) 

Prevention of Corruption Act Para 36 

The i»«rrfie» * rtJSTA b"a 
Code are that th i . ^ t j ie act 

public servant and secondly^ ^ - n ^ 

which is a rewa „ . , ^ or done in 

matter of doing any , {i s Though 
the exercise of official function that 

isi’tMbiuy 
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senior Lecturer In a Government college 
the bnbe m this case was obtamed not 
In connection with any official act or in 
connection with exercise o£ his official 
functions as such servant but in connec- 
tion with his work as an Examiner of the 
University As such Examiner he was not 
a public servant because he was appoint- 
ed as such Examiner independently of 
his being Government sen ant in a Gov- 
ernment college and was being paid by 
the University fees for the work done for 
that University (Paras 34 and 30) 
Neither Cl (9) nor Cl (12) of Sec- 
tion 21 of Penal Code which among other 
clauses denotes as to who are public offi- 
cers within the meaning of that expres- 
sion In the Code could also be of no 
assistance to the prosecution For Cl (9) 
to apply the person should be an officer 
In the service or pay of the Government 
or remunerated by fees or commission 
for the performance of any public duty 
and from this portion of the clause read 
In conjunction with the last portion of 
It it is evident that such pay remunera- 
tion or commission must come from the 
Government This is implied in the con- 
text and the words immediately preced- 
ing supply the context when they refer 
to Government as the paving authority 
Any other interpretation would widen the 
scope of the last part of the ninth clause 
to absurd limits The context supplies 
another indication also in the words 
every officer which means that the per- 
son receiving the fee etc from the Gov- 
ernment must hold some office no matter 
it is humble or an exalted one (Para 34) 
The context of the clause as It stood 
before amendment in 19G4 as a whole 
indicates that the connection with the 
Government is necessary either in res- 
pect of the payment of the remuneration 
or in respect of the performance of a 
public duty Together with the rule of 
construction that where an eaui vocal 
word or ambiguous sentence leaves a rea- 
sonable doubt of its meaning which the 
canons of interpretation fail to solve the 
benefit of the doubt should be given to 
the subject and against the legislature 
which had failed to explain Itself It must 
be held that Cl (9) as it stood then did not 
attract the current ca*e The rule of con- 
struction above stated has greater force in 
respect of laws imposing criminal liability 
(Para 34) 

Clause (12) of Section 21 of Penal Code 
could not also be applied for the reason 
firstly that the accused was not an officer 
In the service of the University and sec- 
ondly even if It should be assumed to be 
a local authontv the accused could not 
be treated as being in its service which 
implies existence of a relationship of 
mister and servant There v as no «uch 
relationship between the accused and the 
University (Para 33) 


It was argued that since under R 21 
of the Bombay Civil Services Conduct 
and Discipline Rules a Government 
servant could not without previous per- 
mission of the Gov eminent engage in any 
work while on duty or on leave other than 
his public duties he must be held to be a 
Government servant even when he was 
an Examiner The argument was rejected 
on the ground that from what was con 
tamed in the above Rule it did not follow 
that even as an Examiner he continued to 
be under control of the Government 
Whether in respect of misconduct in that 
work the Government could institute a 
departmental proceeding against him was 
also held not material (Para 36) 

Under Section 5 (I) (d) of the Preven- 
tion of Corruption Act two elements are 
to be satisfied (i) the public servant 
should obtain for himself or for any 
other person any valuable thing or 
pecuniary advantage and (n) he must 
have done so by corrupt or illegal means 
or by otherwise abusing his Position as 
public servant In this case though the 
acceptance of the amount could be said 
to be corrupt or illegal it was not in 
abuse of his position as a public servant 
At the most it could be an abuse of his 
position as an examiner of the Univer- 
sity It could not be argued that the re- 
quirement as to abuse of position as a 
public servant is attached to the. employ- 
ment of means indicated by the expres 
sion 'otherwise and not means which 
art. corrupt or illegal so tint it \ as suffi- 
cient under Section 5 ( 1 ) (d) if the receipt 
of the valuable thing or pecuniary advan- 
tage was corrupt or illegal and that it 
was not further necessary that ft should 
be in abuse of his position as a public 
servant The word otherwise was link- 
ed with the Words corrupt or illegal and 
could not go with the words abusing ms 
position The word otherwise should 
mean by other like means and it was in 
that sense that the expression must be 
interpreted Further the word by 
before the word otherwise indicated the 
manner of obtaining the bribe So the 
expression abusing his position' must go 
with both The above construction would 
also be consistent with the scheme of the 
section (Para 39) 

The guiding factor for the con truction 
of a clause of this nature is the language 
used language being construed according 
to fair commomense keeping jn mind 
the object of the legislature The con 
struction placed must be such as pro- 
motes and not defeats the object of th 
Act The object of the Act is to prevent and 
deal with corruption and bribery among t 
public servants It is with reference to 
this object that the p°nal provisions mu»* 
be construed and if so construed th" 
abuse of position would be the necessary 
ingredient of the offence the abu_e bare 
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either by corrupt or Illegal means or by 
otherwise. Such a construction would 
thus be within the spirit of the enact- 
ment AIR 1962 SC 195 & AIR 1962 S C 
1821 & AIR 1957 SC 13 and (1862-63) 12 
Bom. HCR 1 & (1901) ILR 28 Cal 344 * 
AIR 1954 S.C. 364 & AIR 1955 SC 404 
& AIR 1963 SC 1116 & AIR 1956 SC 
476, Rel on. (Paras 38 & 39) 

(B) Prevention of Corruption Act 
(1947), S. 5 — "In the discharge of his 
duties” — Interpretation — Ingredients 
of S. 5(1) (d) — (Words and Phrases). 

The ingredients of the particular 
offence in Cl (d) of S 5(1) of the Act are 

(1) that he should be a public servant, 

(2) that he should use some corrupt or 

illegal means or otherwise abuse his posi- 
tion as a public servant; (3) that he should 
have thereby obtained a valuable thing 
or pecuniary advantage, and (4) for him- 
self or for any other person In order to 
bring the charge home to an accused per- 
son under the above clause it is not neces- 
sary that the public servant in question, 
while misconducting himself should have 
done so m the discharge of his duty. The 
expression 'in the discharge of his duties’ 
is mere descriptive of the offence and 
it is not an ingredient thereof AIR 1962 
S C 195, Foil (Para 40) 

(C) Penal Code (I860), S. 21(12) — 
"In the pay of” means "in the employ- 
ment of” — (Words and Phrases — 'In 
the pay of’). 

In the context of the provision undei 
S 21(12) of the Penal Code, the woid 
'pay’ must be construed to mean wages 
or money given for service. "In the pay 
of” construed in the light of the con text 
of the whole clause would carry the 
meaning 'm the employment of’. AIR 
1935 Bom 333, Foil (Para 355 

Cases Referred: Chronological Paras 
(1963) AIR 1963 SC 1116 (V 50) = 

(1963) 2 Cri L J. 186, Narayanan 
, v State of Kerala 38, 39, 40 

(1962) AIR 1962 SC 195 (V 49) = 

1962 (1) Cri. L J 203, Dhanesh- 
,, ^ ar v. Delhi Administration 33, 40 
(1962) AIR 1962 SC 1821 (V 49) = 

1962 (2) Cri L J 805, R K Dal- 


, .™a v Delhi Administration 
(19 o 7) AIR 1957 SC 13 (V 44) 
1957 Cri. L J 1, G A Monte: 
'’State of Aimer 
!1 -9S6) AIR 1956 S C. 476 (V 43) 
1956 Cn L J 837, Ram Krish 
v State of Delhi 
(19 od)_AIR 1955 SC 404 (V 42) 
19o 5_ SCR 1427. Shivnandan 
“aiab National Bank 
,nli AIR 1954 S C 364 (V 41! 
19oa SCR 393, Lakshminarav 
ham Gopal v. Govt, of Hydei 
bad 


(193d) AIR 1935 Bom 333 (V 22) = 
Bom L R 410, Goolbai v, 
Pestonji 


34 


54 


39 


35 


35 


S5 


34 

38 

34 


(1901) ILR 28 Cal 344=4 Cal W.N. 

798, Nazamuddin v. Queen 
Empress 

(1872) 4 P.C 184 = 26 LT 45, Dyke 
v Elliot, The Gauntlet 
(1862-63) 12 Bom HCR 1, Reg. v. 

Ramaiirao Jivbafi 
In Criminal Appeal No 486 of 1966: 

H M Choksi for G A Pandit, for Ap- 
pellant; G M Vidyarthi* Asst Govt 
Pleader, for the State 
In Criminal Appeal No 555 of 1966- 
H K Thakore, for Appellant. G M 
Vidyarthi, Asst Govt Pleader, for the 
State „ . 

SARELA, J.:— The appellant in Crimi- 
nal Appeal No 486/66, Manshankar Pra- 
bhashankar Dwivedi (hereinafter refer- 
red to as accused No 1), was at the rele 
vant time a senior Lecturer at the D K 
V College, Jamnagar, which is a Cov 
eminent College. The appellant m Crimi- 
nal Appeal No. 555/66, Vallabhdas Gor 
dhandas Thakkar (hereinafter referred to 
as accused No 2) was a legal practitioner 
taking Income-tax and Sales-tax cases 
He also resided at Jamnagar In Ap 
1964 the Physics Practical gcammation 

he'd W the' Guta* vZer- 

s sr i Tfi*5£i c sn is as 
safi: S" >— th »"? 

Pineal It .vs im JgJf * J ave accepted 
tion that he is ai e>, other than 

a gratification oI R SOOZ- other 
legal remuneration for sno j ay antilal by 

to one candidate Javgdra Jay ^ 
giving tnin more m * b the prosecu- 
mmation It ''** that sum through 

tion that he obtauwd tta su Therefora< 

accused No 2 on : 27 No 1 was 

the charge against accuse ^ ^ gec _ 

under S lei. Indjan ^ 5(l)(d) of the 
tion 5(2) read with Secti ^ 1947 . and 

Prevention of ^accused No 2 was 
the charge ag ® 1 ( ?- st A the Indian Penal 

under Section 165-Ao^ tne^ r 

Code and nnder . t ^947 read with 

vention of Corrup Indian Penal Code. 

Section 114 , of ..l^ neainst both the accus- 
Both these charges at Kajn^ fay the learn- 
ed have been founder endranasa who 

ed Special d order dated 27-a- 

by his tudgmentand offence s and 

1966 convicted them o rlgo rous im- 

sentenced each of them 10^ a fin? of 
prisonment io r , , payment ol uhicl. 

Rs 1000/- m default oi P v impr i so nment 
to undergo further ngoco conv ictions 

for six r"S S tbeS”w“' s toVe 
and sentences tnese 
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0) ^ ^ p asree wit*i 

For these reasons {he pr0 - 
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Ing more marks to JaVendra has been 
made out 

32 It is argued on behalf of the accus- 
ed that even if the prosecution case as to 
demand and acceptance of the bribe is 
held to be established neither Section ibi 
Indian Penal Code nor Section 5(1) (d) 
of the Pres entton of Corruption Act would 
be attracted m this case The argument 
as regards Section 161 Indian Penal 
Code is that the offence under that sec- 
tion relates to a public servant who at- 
tempts to obtain or obtains a bnbe and 
one of the necessary ingredients ol the 
offence is that he does so as a motive or 
reward for doing or forbearing to do any 
official act or for showing or forbeann' 7 
to show in the exercise of his official 
function favour or disfavour to any per- 
son Therefore the necessary ingredi- 
ents are firstly that the person is a public 
servant and secondly that the act which 
is a reward or favour was in the matter 
of doing any official act or done in the 
exercise of official functions In this case 
it was argued accused No 1 was ro 
doubt a public servant in the sense that 
he was in the Government service as a 
senior Lecturer in a Government College 
but the bribe in this case was obtained 
not in connection with any official act or 
in connection with exercise of his official 
functions as such servant but in connec- 
tion with his work as an Examiner of the 
Gujarat University As such Examiner 
he was not a public servant because he 
was appointed as such Examiner Inde- 
pendently of his being Government ser- 
vant m a Government College and was 
being paid by the Gujarat University 
fees for the work done for that Univer 
sitv It has nothing to do with his being 
a Government servant It was conceded 
that if even as an Examiner he was a 
public servant then as this bribe v/a 3 
obtained for giving more marks it wou»d 
be in connection with an official act or 
In exercise of his official functions but 
as he cannot be called a public servant 
In relation to his office as such Examinei 
the basic requirement of Section 161 
Indian Penal Code was lacking in this 
case As regards Section 5(I}(dl of the 
Prevention of Corruption Act the argu- 
ment is that that provision also concerns 
an oHence committed by a public servirt 
and if accused No 1 as an Examiner of 
*he Gujarat University is not a public 
servant in relation to acceptance of bribe 
In this case then clause (d) of Section 5(1) 
would also not be attracted because al- 
though he is generally a public servant 
being in the service of the Government as 
a senior Lecturer the necessary ingredi- 
ent lor the oflence under clause (d) is 
that he abuses his position as a pubhr 
servant. In the present case he has no 
doubt abused his position as an Examiner 
but not as a Government servant in wh ch 
capacity only he is a public servant 


33 The learned Special Judge accept 
ed the submission that as a Government 
servant the offence would not fall under 
Section 161 Indian Penal Code as the 
acceptance of bribe was not in the doing 
of an official act or in the exercise of hn 
official functions as such servant But 
the learned Judge took the view th t 
accused No 1 was even as an Examiner 
a public servant and for that view he 
rebed on clause Ninth of Section 21 of the 
Indian Penal Code as it then stood As 
regards the argument relating to Se* 
lion 5(1) (d) of the Prevention oi Corrup- 
tion Act the learned Judge took the view 
that having regard to Supreme Court 
decision in Dhaneshwar v Delhi Admin- 
istration AIR 1062 S C 1^5 it was not 
necessary that the misconduct which Is 
an offence under clause (d) of Section o(l) 
should be committed m the discharge of 
the public servants duties and therefore 
the clause is much wider than Section 161 
of the Indian Penal Code and even if i 
the offence did not fall under Section 16! 
Indian Penal Code it would fall under 
that clause He also took the view that if 
the payment is held to have been obtain 
ed by corrupt or illegal means it was not 
necessary that the accused should abu e 
his position as a Public servant or that 
he should have obtained the money vvhilw 
acting as a public servant 

34 The learned Assistant Government 
Pleader relied on the Ninth clause of Sec- 
tion 21 of the Indian Penal Code as it 
then stood That clause read as under — 

'Every officer whose duty it is as 
such officer to take receive keep o' 
expend any property on behalf of tl e 
Government or to make anv survey as- 
sessment or contract on behalf of the 
Government or to execute any revenue 
process or to investigate or to report on 
anv matter affecting the pecuniary inte- 
rests of the Government or to muve 
authenticate or keep any document relat- 
ing to the pecuniary interest of the Gov 
emment or to prevent the infraction o* 
anv law for the protection of the pecuni- 
ary interests of the Government an« 
every officer in the service or nay of th’ 
Government or remunerated by fce3 or 
commission for the performance of any 
public duty* 

The words on which reliance was o’ac*d 
are and every officer in the service o' 
pay of the Government or remunerated 
bv fees or commission for the perform 
ance of anv public duty" It was not 
contended either before the lower Cou'j 
or before us that as an Examiner accused 
No 1 was an officer in the service or p>v 
of the Government The contention was 
that accused No 1 fell within the four 
corners of the words or remunerated bv 
fees or commission for the performin' 1 ’ 
of any public duty ' and it was this con 
tention which found favour with the 
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lower Court The argument is that exa- 
mining the question papers is in the 
nature of a public duty and accused No 1 
was remunerated for the performance of 
that duty by fees by the Guiarat Uni- 
versity It was argued by Mr Choksv, 
the learned advocate for accused No \ 
that if the last words of clause Ninth 
on which reliance is placed are read 
in the context of the words which imme- 
diately precede them or in the context 
of the Ninth clause as a whole it is obvi- 
ous that when that part of the clause 
speaks of being remunerated by fees or 
commission what is implicit is being so 
remunerated by Government That argu- 
ment will have to be accepted for more 
than one reason The clause does not say 
remunerated by whom If it does nox sa_v 
so the reason obviously is that this is 
implied in the context and the words 
immediately preceding supply the context 
when they refer to Government as the 
paying authority. Any other interpreta- 
tion would widen the scone of the _ last 
part of the Ninth clause to absurd limits 
Discharge of functions relating to edu- 
cation may be treated as a public duty 
Tendering the sick amongst the Poor 
would also be considered as a public duty 
If the last words of clause Ninth are read 
without any qualification, _ an honorary 
doctor working in a hospital run by a 
trust and receiving honorarium would be 
covered by it and would become a public 
servant The context supplies another 
indication also in the words "every offi- 
cer” The person to be remunerated by 
fees or commission must be an officer 
The word 'officer’ implies the holding ot 
an office In R K Dalmia v Delhi Ad- 
ministration, AIR 1962 S C. 1821 paras 
285 and 286, it was urged that an Investi- 
gator appointed by Government under 
Section 33(1) of the Insurance Act, 19Ja, 
was a public servant in view of the Nmtn 
clause of Section 21 of the Indian Penal 
Code The Supreme Court pointed out 
that the Investigator Annadhanam was 
not an employee of the Government bu 
was a Chartered Accountant who haa 
been directed by the order of the Central 
‘ Government to investigate into the affairs 
°£ the Insurance Company and to repor 
to the Government on the investigation 
made by him Of course, he was to get 
some remuneration for the work he was 
entrusted with Then with reference to 
Ninth clause of Section 21, Indian Penal 
Code, the Supreme Court said - , 


"According to this clause, every officer 
In the service or pay of the Governmen 
°r remunerated by fees or commission tor 
the purpose of anv public duty would be 
a public servant A person who is direct- 
ed to investigate into the affairs ot a 
Insurance Company under Section 
of the Insurance Act, does not ipso facto 
become an officer There is no office wmcn 


he holds He is not employed in service 
and therefore this definition would not 
apply to Annadhanam.” 

Reference may also be made to the ob- 
servations of the Supreme Court in G A 
Monterio v State of Ajmer, AIR 1957 SC 
13 There also the last words of Ninth 
clause beginning with the words "and 
every officer in the service or pay of 
the Government or remunerated by fees 
or commission for the performance of 
any public duty” were construed The 
appellant in that case was a class III ser- 
vant employed as a metal examiner, also 
called Chaser, m the Railway Carriage 
Workshops at Ajmer It was argued that 
he was not a public servant Their Lord- 
ships referred to the dictum of West J 
in Reg v Ramajirao Jivbau, (1862-63) 12 
Bom. HCR 1 where it was stated that 
"the word 'officer’ meant some person 
employed to exercise to some extent and 
in certain circumstances a delegated func- 
tion of Government He was either him- 
self armed with some authority or repre- 
sentative character or his duties were 
immediately auxiliary to those of some 
one who was so armed ” They also refer- 
red to a Calcutta decision in Nazamuddin 
v Queen Empress, (1901) ILR 28 Cal. 344 
where it was held that 'an officer n 
the service or pay of Government within 
the terms of Section 21, Indian Penal 
Code, is one who is appointed to some 
office for the performance of some public 
duty” and their Lordships of the Supreme 
Court went on to sav — 

"The true test, therefore, in order to 
determine whether a person is an officer 
of the Government is (i) whether he is 
in the service or pay of the Government 
and (n) whether he is entrusted with , the 
performance of any public duty If 1 
these requirements are satisfied it ma - 
ters not the least what is the nature of 
his office, whether the duties he is per- 
forming are of an exalted character 
very humble indeed 
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refer to clause twelfth as it stood before 
the amendment That clause read as 
under — 

‘ Every officer in the service or pay 
of a local authority or of a corporation 
encaged in any trade or industry which 
is established bv a Central Provincial or 
State Act or of a Government Company 
as defined in Section 617 of the Companies 
Act 1956 


By the amendments introduced by Act 
40/1964 the last words of the Ninth 
clause namely every officer in the ser- 
vice or pay of the Government or remu- 
nerated by fees or commission for the 
performance of any public duty’ were 
taken out of that clause and introduced 
In the new Twelfth clause which after 
amendment reads as under — 

* Every person- 

fa) m the service or pay of the Gov- 
ernment or remunerated by fees 
or commission for the performance 
of any public duty by the Govern- 
ment 

(b) in the service or pay of a local 
authority a corporation established 
b\ or under a Central Provincial 
or State Act or a Government Com- 
pany as defined m Section 617 of 
the Companies Act 19a6 (I of 
1956) ' 

It will be noticed tint under clause fa) 
of the said clause which now corresponds 
to the last part of the old Ninth clause 
the expression every officer is chanced 
to even person and the words by the 
Government’ are added after the words 
performance of any public duty Mr 
Choksi arRued that this amendment parti- 
cularly the addition of the words by ti 
Government chows the legislative intei 
pretation of the clause under consideri- 
tion There is considerable substance in 
that submission At any rate the douot 
if any which could rise in the interpre- 
itation of the last words of the Ninth 
|clause as it stood before its amendment 
in December 1064 must be resolved firstly 
Ibv reference to the context of the ciau-o 
as a whole and that context indica e- 
[that the cornection with the Government 
is necessary either in respect of the pay- 
ment of th’ remuneration or in respect 
of the performance of a public duty and 
‘secondly by application of the rule of 
construction to which reference is made 
|bv Max veil on Interpretation of Statutes 
at page 263 to which Mr Choksi invited 
[our attention There it is stated that 
where on equivocal word or ambiguous 
[sentence leaves a reasonable doubt of its 
imeaning which the canons of interpreta- 
tion fail to solve the benefit of the doubt 
phould be given to the subject and against 
the legi lature which has failed to cxpla n 
Ulsell This is particularly so m re-pect c f 
laws which impose criminal liability We 
are therefore of the view that the la^t 


words of clause Ninth of Section 21 of| 
the Indian Penal Code as it stood before 
amendment are not attracted in this ca* * 

35 It was however argued alterna 
lively by the learned Assistant Govern 
ment Pleader that the case would at any 
rate fall under clause Twelfth as it then 
stood Clause Twelfth as it stood before 
the amendment made in December 19ol 
has been earlier set out It covered two 
categories of persons (l) an officer in the 
service or pay of a local authority or f») 
of a corporation engaged in any trade vr » 
industry which is established by the Cen- 
tral Provincial or State Act or of a Gov- 
ernment Company as defined in Sea 617 
of the Companies Act 19o6 It is not the 
contention of the learned Assistant Gov- 
ernment Pleader that accused No 1 
would fall in the second category His 
contention is that he would fall under 
the first category To fall that category 
it jpust be proved firstly that he is an 
officer in the service or pay of a Jocil 
authority Much argument has been ad- 
vanced before us whether the Gujant 
University is or is not a local authofit 
It is not necessary to decide that qu°s 
tion We sh-’H assume that it is a local 
authority Even so it is difficult to hod 
that accused No 1 is an officer in the 
service or pay of that authority We 
have earlier pointed out that to be an 
officer a person must hold office But the 
further qt cstion is whether he can be 
said to be m the service or pay of the 
Gujarat University which for the pre- 
sent »s assumed to be a local authority 
The word service means according to 
Concise Oxford Dictionary being a ser- 
vant’ and according to Chambers 20*h 
Century Dictionary' ’condition of being 
servant working for another In Aiyar* 
Law Lexicon the definition is ’Being cm 
ployed to serve another Bearing these 
meanings m mind it is obvious that the 
expression in the service of implies a 
relationship of master and servant It is 
obvious that there was no such relation- 
ship between accused No 1 and the Guia 
rat University Explaining the difference 
between a servant a contractor and an 
agent their Lordships of the Supreme 
Court in Lakshmmarayan Ram Gopal v 
Hvderabad Government AIR 1954 SC 
364 accept as correct the following state- 
ment of law in Halsburys Laws of 
England — 

An agent is to be distinguished on 
the one hand from a servant and on the 
other from an independent contractor A 
servant acts under the direct control and 
supervision of his master and is bound to 
conform to all reasonable orders given 
him in the course of his work and inde- 
pendent contractor on the other hand 
L entirely independent of any control or 
interference and merely undertakes to 
produce a specified result An agent 
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though bound to exercise his authority 
m accordance with all lawful instructions 
which may be given to him from time to 
time by liis principal, is not subiect m its 
exercise to the direct control or super- 
vision of the principal. An agent, as such 
is not a servant, but a servant is general- 
ly for some purposes his master’s implied 
agent, the extent of the agency depend- 
ing upon the duties or position of the 
servant ” 

The same principles of law are reiterated 
in slightly different words by the Supreme 
Court in Shivnandan v. Pumab National 
Bank, AIR 1955 SC 404 Therefore, the 
important test whether or not there is a 
relationship of master and servant is the 
existence of right of controlling the man- 
ner m which the other does the worx. 
The mode of payment for service, the 
time for which the servant is engaged, 
the nature of those services or the power 
of dismissal may have some relevance as 
pointed out by the Bombay High Court 
in Goolbai v. Pestonii, AIR 1935 Bom 
333, but the right of control as to Ihe 
manner in which the other does the work 
is the conclusive test On this test it can- 
not be said that accused No 1 was ui the 
service of the Guiarat University. It is 
also not possible to say that he was m 
the pay’ of that University The word 
i'pay’ here must be construed in the lignt 
of the context and would mean wages or 
money given for service. 'In the pay or 
construed m the bght of the context o 
the whole clause would carry the mean- 
ing "m the employment of’ If that is 
so, accused No 1, who received on agree- 
ment remuneration for certain agree 
work, cannot fall m that category - 
our opinion, the Twelfth clause as i 
|Stood before amendment of Decern b i 
1964 was not attracted. 

3G. If, therefore accused No 1 was 
[not a public servant within the meaning o 
that expression used in Section 161 * 

the Indian Penal Code with reference 
the work in respect of which he accepte 
|l he bribe Section 161 would not be attract- 
ed The learned Assistant Governme it 
(’leader did argue as a last resort, so ta 
hs this Section is concerned, that wun 
respect to the work of examining 
assessing the papers on behalf _ °t - 
Guiarat University accused No 1 can 
said to be doing his official act or - 
charging his official function as a senior 
Lecturer m the employ of Governmen 
Hvs contention was that this employment 
as an Examiner could not have been 
made except with the permission oi 7 
Government and therefore with respe t 
that work he continues to be sub-iec 
Government control and as he continue 
to be subiect to Government control, tne 
work that he does although independent 
of Government work must be treat 
Work done in the exercise of his officia 


functions It is not possible to accept that 
submission His being a Government ser- 
vant is not the necessary qualification for 
his being appointed as an Examiner It 
is not so alleged It has also not been 
alleged that his being a Government ser- 
vant confers on him the advantage of his 
being appointed as an Examiner Even 
if that was alleged, that would not make 
any difference It is not even alleged that 
to be an Examiner accused No 1 should 
have been a teacher in some institution; 
though even if that was the necessaiv 
qualification it would not make much 
difference It is true that under Rule 21 
of the Bombay Civ>l Services Con- 
duct and Discipline Rules to which the: 
learned Assistant Government Pleader in- 
vited our attention a Government servant 
was not without the previous permission 
of the Government to engage m any work 
while on duty or on leave other than his 
public duties It may, therefore, be assum- 
ed that while accepting the work as an 
Examiner under the Guiarat University 
the Government had given to accused 
No 1 the necessary permission as contem- 
plated by Rule 21 But it does not follow 
that therefore m respect of that work 
accused No 1 continued to be under the 
control of the Government Whether in 
respect of misconduct in that work the 
Government could institute a depait- 
mental proceeding against him is not aj 
matter for consideration here Assumingi 
that such a departmental proceeding 
could be instituted, the scope of the de- 
partmental inquiry being very wide, it 
does not follow that therefore the act 
falls within the four corners of Sec- 
tion 161 of the Indian Penal Code, that 
is to say, it is in the nature of an official 
act or has reference to the exercise of 
official functions That argument must 
therefore, be reacted 

37. That takes us to the question of 
construction of clause (d) of Section 5(1) 
of Prevention of Corruption Act That 
clause reads as under. — 

"A public servant is said to commit the 
offence of criminal misconduct in the dis- 
charge of his duty— 

••• ••• ••• *'* *** *'* 

fd) if he, by corrupt or illegal means 
or by otherwise abusing his position as 
public servant, obtains for himself or for 
any other person any valuable thing or 
pecuniary advantage,” 

This provision was amended by Act No 
40/64 by omitting the words m the dis- 
charge of his duty’ but the amendment 
does not make any difference on the ques- 
tion of interpretation of clause (d) har- 
ing regard to the Supreme Court ruling 
to which reference will be made present- 
ly The clause lays down two mgrediem-. 
fi) the public servant obtains for himself 
or for anv other person any vahiable 
thing or pecuniary advantage and (u) 
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he does so bv corrupt or illegal means 
or by otherwise abusing his position as 
public servant The first ingredient above 
mentioned is satisfied in this case The 
argument on behalf of accused No 1 is 
that the second ingredient is not satis- 
fied It is conceded that if the prosecution 
case is held proved the means employed 
by the accused No 1 can be said to be 
corrupt or illegal but it is argued that 
this is not enough and it is necessary that 
there must be an abuse of his position as 
a public servant and here no such abuse 
was involved as accused No I was at the 
most abusing his position as an examiner 
but not as a public servant The learned 
Assistant Government Pleader urges 
that the requirement as to abuse of posi 
tion as a public servant is attached to 
the emoloy merit of means indicated by 
the expression otherwise and not means 
which are corrupt or illegal If the means 
are corrupt or illegal says the learned 
Assistant Government Pleader no abuse 
of position as a public servant is neces- 
aa ry In the alternative he argues that 
even if in respect of employment of cor- 
rupt and illegal means the abuse of posi- 
tion as a public servant is necessary 
there has been such abuse in this case 
38 This calls for construction of the 
first part of the said clause (d) namely the 
part covered by the words by corrupt or 
illegal means or by otherwise abusing hi» 
position as public servant Before con 
struing this part it would be worthwhile 
to set out the broad principles of con- 
struction in such cases The principles aie 
set out m a passage in the decision of the 
Judicial Committee in Dyke v Elliott 
The Gauntlet (1872 4 PC 184) quoted by 
the Supreme Court m M Narayanan v 
State of Kerala AIR 1963 SC 1116 That 
passage reads as under — 

No doubt all penal Statutes are to be 
construed strictly that is to say the 
Court must see that the thing charged as 
an oiTbnce ■k witfiih pie plain meaning of 
the words used and must not strain the 
words on any notion that there has been 
a slip that there has been a casus omis- 
sus that the thing is so clearly \wthm 
the mischief that it must have been in- 
tended to be included if thought of On 
the other hand the person charged has a 
right to say that the thing charged al 
though within the words is not within 
the spirit of the enactment But where 
the tbmg is brought within the words and 
within the spirit, there a penal enactment 
is to be corstrued like anv other instru- 
ment, according to the fair common- 
sense meaning of the language used and 
the Court is not to find or make any 
doubt or ambiguity in the language of a 
penal statute where such doubt or ambi- 
guity would clearly not be found or 
made in the same language in any other 
Instrument Earlier the Supreme Court 


refers to the object of the statute under 
the Prevention of Corruption Act and the 
provisions it makes for carrying out that 
object and goes on to observe 

"As it is a socially useful measure con 
ceived in public interest it should be 
liberally construed so as to bring about 
the desired object le to prevent corrup 
tion among public servants and to pre- 
vent harassment of the honest amon? 
them ” 

Therefore the guiding factor for the. 
construction of a clause of this nature is 
the language used language being con 
strued according to fair commonsense 
keeping m mind the object of the legisla 
ture The construction placed must 
such as promotes and not defeats the 
object of the Act 

39 With these principles in mind w» 
may now have a look at clause fd) It 
is obvious that the word 'otherwise' is 
linked with the words 'corrupt or illegal 
In Aiyer s Law Lexicon one of the mean 
mgs given to the word 'otherwise is by 
other like means' and it is in that sense 
that the expression has been interpret 
ed by the Supreme Court In M Naraya- 
nans case AIR 1963 SC 1116 (supra) 
where their Lordships said 

'The word otherwise has wide con 
notation and if no limitation is placed on 
it the words 'corrupt 'illegal and 'other- 
wise mentioned in the clause become 
surplusage for on that construction every 
abuse of position is gathered by th<* 
clause So some limitation will have to 
be put on that word and that limitation 
is that »t takes colour from the preceding 
words alongvvith which it appears in the 
clause that is to say something savour 
ing of dishonest act on his part 
Now bearing this in mind we have to 
consider whether the words abusing his 
position as a public servant go only with 
the words by otherwise or go also with 
the words cor runt or illegal means It 
will be noticed that the second part of 
the clause namely the one which relate" 
to the obtaining of the valuable thing 
or pecuniary advantage relates to the, 
object of the public servant namely the' 
obtaining of a bribe The first part con- 
cerns the manner of achieving that ob- 
ject The manner is the use of means and 
use of position As to the use of means 
the clause expressly mentions corrupt 
or illegal But the legislature does no* 
want to limit itself to these means onlv 
and i so goes on to use the word other 
wise’ If the meaning to be given to the 
word 'otherwise' is as earlier stated the 
words bv corrupt or illegal means or 
by otherwise form a single clause and 
do not form two clauses. If that is so the 
abuse of position as public servant that 
is referred to is the abuse by corrupt or 
illegal means or by otherwise in support 
of the construction which the learned AS 
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sistant Government Pleader seeks to put 
on the clause he relies on the use of the 
word 'by’ before the word ’otherwise’. He 
says that thereby the legislature express- 
ed the intention to separate two positions 
According to him 'by otherwise' would 
be another manner and it is only in res- 
pect of this second manner that it >s 
necessary to prove the abuse of position 
as a public servant While the argument 
is not wholly divorced from the language 
of the clause the use of the preposition 
'by’ on which reliance is placed for de- 
riving support to this argument is ex- 
plainable even on the construction earlier 
mentioned The preposition 'by' obviously 
indicates the manner of obtaining the 
bribe If that is so the expression 'abusing 
his position’ must go with both This con- 
struction is consistent with the scheme of 
the section. As pointed out by the 
Supreme Court in Ram Krishna v State 
of Delhi, AIR 1956 SC 476, bribery as 
defined in Section 161, Indian Penal Code, 
if it is habitual, falls within clause (a) of 
Section 5(1) Bribery of the kind specified 
m Section 165, if it is habitual, is com- 
prised in clause (b). Clause (cl contem- 
plates criminal breach of trust by a public 
servant and the wording takes us to Sec- 
tion 405 of the Code. Then follows clause 
(d). Clause (el concerns the position of 
pecuniary resources or proDerty dispro- 
portionate to his known sources of income 
for which the public servant cannot satis- 
factorily account In clauses (al, (bl and 
(cl the abuse of position by a public ser- 
vant is clearly implied Clause (el also 
carries the same implication It would 
be reasonable to put on clause (d> a 
construction which is consistent with the 
other clauses of the sub-section Such a 
construction would also keep the offence 
within the limitation and within the 
obiect of the Act The object is to pre- 
vent and deal with corruption and bribery 
amongst public servants It is with re- 
ference to this object that the penal pro- 
visions must be construed and if so con- 
strued the abuse of position would be the 
necessary ingredient of the offence; the 
abuse being either bv corrupt or illegal 
means or by otherwise. Such a construc- 
tion would thus be within the spirit of 
the enactment. 

40. It would not be convenient to refer 
to some observations made in two 
Supreme Court decisions to which our 
attention has been invited In AIR 1962 
S C 195 (Supra) in which the expression 
'in the discharge of his duties’ used in Sec- 
tion 5 was interpreted as being mere des- 
criptive of the offence and not forming 
an ingredient of the offence, their Lord- 
ships set out the ingredients of the offence 
under Clause (d) in these words - - 

"The ingredients of the particular of- 
fence in Clause (d) of Section 5(1) of the 
Act are - (1) that he should be a public 


servant, (2) that he should use some 
corrupt or illegal means or otherwise abuse 
his position as a public servant, (3) that 
he should have thereby obtained a valu- 
able thing or pecuniary advantage, and 
(4) for himself or for any other person. 
In order to bring the charge home to an 
accused person under Clause (d) aforesaid 
of the section it is not necessary that the 
public servant in question, while mis- 
conducting himself should have done so in 
the discharge of his duty”. 

This is no doubt not a direct authority on 
the question as to whether the expression 
'abusing his position as public servant’ 
covers the whole of the first part of Cl. (d) 
but it would appear that that was what 
was assumed by their Lordships of the 
Supreme Court for earlier in that very 
para they staled that; 

"The legislature advisedly widened the 
scope of the crime by giving a very wide 
definition m Section 5 with a view to 
punish those who, holding public office 
and taking advantage of their official 
position, obtain any valuable thing or 
pecuniary advantage”. 

The decision which is more to the point, 
however, is the one in AIR 1963 S. C 1116 
(supra). There the Supreme Court was 
concerned with the meaning and ambit of 
the word 'otherwise’ used in the Clause. 
They said.- 

"Let us look at the clause 'by otherwise 
abusing the position of a public servant’, 
for the argument mainly turns upon the 
said clause. The phraseology is very 
comprehensive It covers acts done 
'otherwise’ than by corrupt or illegal 
means by an officer abusing his position 
The gist of the offence under this clause 
is, that a public officer abusing his position 
as a public servant obtains for himself 
or for any other person any valuable thing 
or pecuniary advantage ” 

This is, therefore, the gist of the offence. 
If that is so it is not possible to divorce 
the words 'by corrupt or illegal means’ 
from the requirement of abusing the 
position as a public servant Later on 
their Lordships say: 

"On a plain reading of the express 
words used m the clause, we have no 
doubt that every benefit obtained by a 
public servant for himself, or for any 
other person by abusing his position as 
a public servant falls within the mischief 
of the said clause.” 

These observations support the conclu- 
sion we have reached. 

41. The learned Assistant Government 
Pleader argues that even if that is the 
true construction of clause (d) the prose- 
cution has proved that there has been 
an abuse of position as a public servant 
on the part of accused No. 1. The argu- 
ment is similar to the one advanced in 
respect of Section 161 of the Indian Penal 
Code The argument is this The accus- 
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ed No 1 did not cease to be a Government 
sen ant while he was working as an Exa- 
miner In fact he could not have work- 
ed as Examiner but for the permission 
given to him as a public servant and 
therefore there was some connection 
however indirect between his office as 
a public servant and his work as Exa- 
miner His abuse of his position as Exa 
miner would be an abuse of the permis- 
sion given to him by the Government 
as Examiner that is to say it is argued 
it would amount to an abuse of permitt- 
ed use of his office and if that is so 
ho must be said to have abused his posi- 
tion as a public servant We consider the 
argument too farfetched We have dealt 
with it earlier and do not think it 
necessary to add to what we have stated 

42 For these reasons although the 
prosecution case against the accused ha* 
been proved xw merits it is not possible 
to bring the misconduct of either of the 
accused under any of the offences with 
which they are charged Thev are ac- 
cordingly entitled to an acquittal 

43 The appeals are therefore allowed 
The convictions of and sentences on the 
appellants are set aside and the appellants 
are acquitted Fine if paid to be refund- 
ed 

Appeals allowed 
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Sanku Srccdharan Kottukallil Veettil 
honathadi Kara Accused Appellant v 
State of Kerala Complainant Respond 
ent 

Criminal Appeal No 32G of 1968 and 
Criminal Rcvn No 12 ol 1968 D/ 3-4- 
1969 

(A) Penal Code (18C0) Sections 307 
40 88 — Offence under Section 307 — 
Intention and knowledge required — 
Mental element described in any of the 
four Clauses of Section 300 f P C w 
sufficient — Maxim that every man is 
presumed to intend the natural and pro 
bablc consequences of his act discussed 
— 19G7 Ker LT 223 & 1DC7 kcr LT G89 
& 19G8 Ker IT 929 Overruled 

The offence under Section 307 is com 
plete although the harmful consequences 
of death do not ensue indeed even if 
no harm ensues But the words if he 
by that act caused death used in the 
section necessarily imply that the act, 
namely the bare physical act must be 
capable of causing death An act fn- 
JM/KM/E932/GD fLGC/M 
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trinsically incapable of causing death Ill's 
witchcraft or the pulling of the trigger of 
an unloaded gun cannot constitute the, 
offence whatever may be the actor s be 1 
lief and intention The mental element 
pr mens rea required is the intention or 
1 how ledge necessarv for the offence of 
murder The mental element described 
in any of the four clauses of Section 300 
is sufficient It is not necessary that the 
act should have been done with the 
specific intention of causing death 1967 
K* r LT 223 and 1967 Her LT 689 & 19G8 
K^r LT 929 Overruled Cose law dis- 
cussed (Paras 10 14 23) 

The word intention is capable of dzf 
R*ent shades of meaning In the Penal 
Code it is used in relation to the con 
sequences of an act the effect caused 
th er eby not in relation to the act itself 
— the voluntariness required to consti- 
tafe an act is implied 6y that very word 
Thus in the case of murder the inten 
“On required is (omitting clause 
secondly of Section 300 which rarely 
comes into play) the intention of causing 
death or the intention of causing 
bodily injury sufficient m the ordi 
na r y course of nature to cause 
m<ire or less the malice aforethought 
of the English law The Code uses the 
ward intention’ as is clear from the il- 
lustrations to Ss 88 89 and 92 in the 
ser»se that something is intentionally 
done delibreately or purposely in other 
words is a willed though not necessarifj 
a desired result or a result which is the 
purpose of the deed (Para 16) 

An inference drawn from the character 
and circumstances of the act Is sufficient 
P r OoI of intention Intention and know 
ledge are a mans state of mind direct 
evidence thereof except through his own 
confession cannot be haa and apart from 
a confession they can be proved only by 
circumstantial evidence In other words 
thoy are matters for Inference from all 
thfe circumstances of the case such as 
the» motive the preparations made the 
declarations of the offender and in the 
ca$ e of homicide the weapon used the 
persistence of the assault and the nature 
of the injuries actually inflicted as a l*o 
th^ir location In the case of what are 
generally described as unpremeditated 
offences or as offences committed on tbe 
spfir of the moment intention may be 
contemporaneous with the phvsical act at 
best of just an instant before and f* 
generally to he gathered from the nature 
and consequences of the act and the 
attendant circumstances It is here that 
the. much criticised maxim that every 
man is presumed to intend the natural 
and probable consequences of his act 
comes into play Perhaps, In Indian Law 
thi* objective test of the maxim wouW 
cover every degree of mens rea fr ojn 
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negligence to intention, depending on the 
degree of probability of the consequences. 

(Paras 15, 20) 
The natural and probable consequences 
of a man’s act is only one of the factors 
from which his intention as to the result 
may be gathered. It is no doubt a very 
important factor and might sometimes be 
the only available factor from which the 
inference of intention is to be drawn. 
Still, there is no "must” about it, only 
"may” and the court is not bound in law 
to infer that a man intended the result of 
his actions by reason only of its being a 
natural and probable consequence of 
those actions. The intention is to be 
gathered from all the circumstances ap- 
pearing in the evidence. 1961 A. C. 
290 Rel. on. 

(Para 22) 

Where the assault by accused on an 
unarmed person was not merely without 
lawful excuse but was unprovoked and 
the accused used the knife, a deadly 
weapon, on a vital part of the victim 
with such force as to pierce the abdo- 
minal wall and cut and bring out the 
intestines, and there was no case of the 
accused that the stab fell elsewhere than 
where he directed it; 

Held having regard to all the circum- 
stances that there could be no doubt that 
the accused must have intended to cause 
death, or at any rate, to cause such bodily 
injury sufficient in the ordinary course 
of nature to cause death. The offence 
committed by him was one under Sec- 
tion 307. (Paras 25, 27) 

(B) Criminal P. C. (1898), Section 439 
(1) and (4) — Accused charged under Sec- 
tion 307, I. P. C. but convicted under Sec- 
tion 326 — No appeal against acquittal 
under Section 307 — High Court in revi- 
sion cannot convert acquittal into a con- 
viction hut may enhance sentence in re- 
spect of offence under Section 326 — - 
Having regard to all circumstances of 
case and nature of injury inflicted by ac- 
cused sentence of 18 months enhanced to 
five years. (Paras 36, 37) 

Cases Referred: Chronological Paras 

(1963) 1968 Her LT 929 = ILR 
(1968) 1 Ker 681. Krishnan v. 

Abdulla 1. 31, 40 

(1967) 1967 Ker LT 223 = 1967 Ker 
LR 219, Moidu v. State of 
Kerala 1, 29, 35 

(1967) 1967 Ker LT 689, Isaac v. 

State of Kerala 1, 30, 35 

(1962) 1962-3 All ER 285 = 1962-2 
QB 621, R v Grimwood 41 

(1961) 1961 AC 290 = 1960-3 WLR 
546. Director of Public Prosecu- 
tions v. Smith 18, 21, 22, 41 

(1955) 1955 AC 402 = 1954-3 WLR 
762, Lang v Lang 16, 22 

(1951) 35 Cri App 141 = 95 SJ 745, 

R. v. Whybrow . 41 

1970 Cii.L.J. 44. 


(1950) 66 TLR 735 = 1950 W 7 N 
218, Hosegood v Hosegood 16 22 
(1947) 1947 KB 997 = 1947-1 All ’ 

ER 813, Rex v. Steane 16 

(1932) AIR 1932 Bom 279 (V 19) = 

33 Cri LJ 613, Wasudeo v. Km - 
peror H, 34 

(1918) AIR 1918 Mad 136 (2) (V 5) 

= ILR 41 Mad 156 = 19 Cri LJ 
162 (FB), Vullappa v. Bheema Row 18 
(1891) 1891-2 Ch D 441, Angus v. 

Calhfford 19 

(1867) 4 Bom HCR Cri 17, Reg v. 

Cassidy 10, 12, 34 

(1838) 8 C & P. 541 = 2 Mood CC 
53, R. v. Cruse 31, 40, 41 

S. Easwara Iyer and Thomas John, for 
Appellant, State Prosecutor, for Res- 
pondent. 

RAMAN NAYAR AG. C. J,: The accus- 
ed person in this case, Sreedharan aged 
42 was tried by the Additional Assistant 
Sessions Judge, Kottayam, on charges 
under Sections 307 and 324 of the Indian 
Penal Code. The charge under S. 307 
related to an assault with a knife on one 
Balakrishnan, who has been examined as 
Pw. 1 at the trial, and that under sec- 
tion 324 to an assault on Balakrishnan’s 
brother, Karunakaran, who has been exa- 
mined as Pw 2 The learned Judge 
came to the conclusion that the mensrea 
necessary for an offence under S. 307 had 
not been made out — he seems to have 
thought that a clear intention to cause 
death was necessary and in doing so, he 
relied on two decisions by a Single Judge 
of this court in Moidu v. State of Kerala, 
1967 Ker LT 223 and Isaac v. State of 
Kerala, 1967 Ker LT 689, a third more or 
less on the same lines Krishnan v. Abdul- 
la, 1968 Ker LT 929 has been brought to 
our notice in the course of the hearing 
He found the accused guilty under sec- 
tion 326 I P C for the assault on Pw. 1 
— even so he had to rely on Pw. l’s deten- 
tion in hospital for over 20 days for hold- 
ing that the injury, a disembowelling 
incised wound, was grievous — and under 
section 324 I. P. C for the assault on 
Pw. 2; and he sentenced the accused to 
suffer rigorous imprisonment for 18 
months for the former offence and for 
four months for the latter, the sentences 
to run concurrently. 

In Calendar revision it was observed 
that the offence seemed to be really one 
under section 307 I. P. C • but obviously 
in view of the prohibition in sub-section 
(4) of Sec 439 of the Criminal Proce- 
dure Code against the conversion of an 
acquittal into a conviction and the fact 
that it was possible to impose an ade- 
quate sentence for the offence without 
altering the finding of the Court below, 
notice was issued to the accused only to 
show cause against enhancement of his 
sentence, however, at the hearing the 
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propriety ol the acquittal of the chares 
under section 307 I P C ana of the 
conviction actually recorded has been 
fully canvassed by both sides The revi 
sion case came on for hearing before a 
Single Judge of this Court He was of the 
view that the decisions relied upon by 
the court below required reconsideration 
3 nd in that view he referred the case to 
a Division Bench. That is how the case 
is now before us Meanwhile the accused 
had appealed against his conviction to 
the Court of Session That appeal has 
been withdrawn to this Court and has 
been heard along with the revision case 

2 The case is really a very simple 
case At about 7PM on the 23rd March 
19G7 when the accused was in the tea- 
shop of one Kochu Mohamed with his 
newly married daughter and son-in-law a 
verbal altercation arose between the ac 
cused on the one side and Pw 2 who was 
also in the shop on the other According 
to the accused but not according to Pw 2, 
the latter used very abusive language 
However that might be the accused was 
so incensed that he beat Pw 2 The shop- 
keeper, Kochu Mohammed and Pws 3 
and 4 who were also there intervened 
and sent the accused and Pw 2 away in 
different directions Pw 2 had not gone 
far when he met his brother Pw 1 and 
complained to him of what the accused 
had done Pw 1 tried to pacify Pw 2 
saying that they could question the ac 
cused about it the next day The accused 
apparently overheard this and he rushed 
up to Pws 1 and 2 pushing aside Pw 4 
who tried to stop him, shouting that there 
was no need to put off the matter Then 
ignoring Pw 1 s expostulations the ac- 
cused drew the Inife M O 1 (a sharp 
pointed knife with a blade five inches 
from his waist and stabbed Pws 1 and 2 
with it one after the other The stab on 
Pw 1 was in the abdomen, and as the 
medical evidence shows it penetrated the 
abdominal cavity cut the small intestines 
in as many as Jour places and brought 
out the small intestine and mesentery an 
Injury doubtless sufficient to cause death in 
the ordinary course ol nature but Irom 
which Pw l luckily recovered after 25 
days in hospital. The stab on Pw 2 was 
in the back and it caused a punctured 
wound 1" x 1/3 x 11/2 deep with a skin 
deep tail about 3 long according to the 
medical evidence a simple injury Then 
the accused ran away while Pws 1 and 
2 fell down on the road 

3 Apart from the victims Pws 1 and 
2 tv o other persons Pws 4 and 5 who 
were near-by saw the stabbing while 
another person Pw 3 saw the accused 
rushing towards Pws 1 and 2 and after 
the stabbing was over running away 
from the scene 

4 Pws l and 2 were removed to the 
Moovattupuzha hospital where at 2.30 


A M on the 24th Pw 1 made the state 
ment Ex PI to the Head Constable 
Pw7 on which the case was registered 
and investigated The accused appeared 
at the police station at 9 15 P M on 2& 

3 1967 with the knife M O 1 He was 
arrested by the Head Constable Pw8 
and the knife was seized from him. 

5 When questioned at the preliminary 
enquiry the accused was content with a 
bare denial But at the trial he put 
forward a case of private defence After 
the incident m Kochu Mohammed s tea 
shop where he had beaten Pw 2 for mf 
suiting him in the presence at his daughter 
and son-in-law by using abusive language 
he was proceeding to another shop near 
by when Pws 1 and 2 suddenly came 
there and assaulted him To save his life 
he drew his knife and stabbed them. 

6 The accused examined no witness 
in his defence 

7 On the evidence and on the very 
statement of the accused there can be no 
doubt that the accused voluntarily stabb- 
ed Pws 1 and 2 inflicting injuries on 
them. The belated plea of pnvate de- 
fence put forward by him is obviously an 
after thought and there is nothing what 
soever in the evidence that gives the least 
support to that plea The accused him- 
self suffiered no injury —not that an actual 
injury is necessary to give nse to the 
right of pnvate defence reasonable ap- 
prehension is enough and he said nothing 
whatsoever regarding the nature of the 
alleged assault on him by Pws l and Z 
(vernacular omitted) is the word used by 
him but what Pws 1 and 2 actually did 
he did not choose to say The prosecu- 
tion evidence which there is no reason 
whatsoever to discredit clearly shows 
that there was no such assault on the 
accused and that the assault by the ac 
cused on Pws 1 and 2 was not merely 
without lawful excuse but w f as unprovok 
ed such provocation as the accused had 
being a thing of the past in any event 
not something that could be described as 
grave and sudden 

8 The question then is what is the 
offence committed by the accused? Is it 
only the voluntary causing of hurt or 
does it amount to attempt to murder? 

9 Generally speaking an actor who 
is a person an offence consists of three 
elements or ingredients First the set 
xtang the word ' act as we think that 
word is us«d in the Indian Penal Code 
as restricted to the bare physical act 
namely the muscular change and what 
might be called the concomitant circtnn 
stances such as for example the Instru- 
ment employed and as including no part 
of its consequences not even the target 
of the act or as Kocoure k * puts It On 

•See Patons Jurisprudence Third Edl 
tion. Foot-note 1 at page 275, 
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relation to tort) as denoting the external 
manifestation of the actor’s will and as 
not including any of its result not even 
the most direct, immediate and intended; 
secondly, the mens rea or the mental ele- 
ment accompanying the act; and, third- 
ly, the harmful social consequences of 
the act which is why the law makes it 
culpable. The definitions in the Indian 
Penal Code take note of these elements 
although in some, the first and the third 
element together constituting what is 
generally understood by the terms "actus 
reus” in English law, are combined in 
one expression. This analysis of an 
offence into its three component elements 
is well exemplified by the definition of, 
"culpable homicide” in Section 299. 

"299 Culpable homicide: — Whoever, 
causes death by doing an act with the in- 
tention of causing death, or with the 
intention of causing such bodily injury as 
is likely to cause death, or with the 
knowledge that he is likely by such act 
to cause death, commits the offence of 
culpable homicide”. 

Here the word, "whoever” supplies the 
act or; the word, "act” denotes the bare 
physical act (including such concomitant 
circumstances as the means employed) 
done by him; the mental element requir- 
ed is the intention of causing death or 
bodily injury likely to cause death, or 
knowledge that the act is likely to cause 
death, while the injurious social conse- 
quences which the law seeks to punish is 
the resultant death In some cases, how- 
ever, of which abetment and attempt are 
instances, the act is made punishable 
even if the injurious consequences do 
not follow provided the necessary mental 
element is oresent; in other words, the 
third of the three elements is dispensed 
with 

10. This is how the offence of attempt 
to murder is defined and made punish- 
able by section 307 - 

"307. Attempt to murder — Whoever 
does any act with such intention or know- 
isdge, and under such circumstances that, 
if he by that act, caused death, he would 
be guilty of murder, shall be punished 
with imprisonment of either description 
lor a term which may extend to ten years 
and shall also be liable to fine; and if 
hurt is caused to any person by such act, 
the offender shall be liable either to 
imprisonment for life or to such punish- 
ment as is hereinbefore mentioned. 
Attempts by life convicts — When any 
Person offending under this section is 
under sentence of imprisonment for life 
he may, if hurt is caused, be punished 
with death". 

Here the offence is complete although the 
harmful consequence of death does not 
snsue, indeed even if no harm ensues 
Hut, it seems to us clear that the words, 


"if he by that act caused death” neces- 
sarily imply that the act must be capable 
of causing death An act intrinsically in- 
capable of causing death like witchcraft 
or the pulling of the trigger of an unload- 
ed gun cannot constitute the offence, 
whatever may be the actor’s belief and 
intention This is how Couch C J put 
this aspect of the matter m Reg v. Cas- 
sidy (1867) 4 Bom HCR Cr 17 at p 21 

"The first two heads are framed under 
section 307 The words of that section 
are — "Whoever does any act with such 
intention or knowledge and ’under such 
circumstances, that if he by that act 
caused death he would be guilty of mur- 
der, shall be punished Now it ap- 
pears to me, looking at the terms of this 
section, as well as at the illustrations to 
it, that it is necessary, in order to con- 
stitute an offence under it, that there must 
be an act done under such circumstances 
that death might be caused if the act 
took effect The act must be capable of 
causing death in the natural and ordi- 
nary course of things, and if the act com- 
plained of is not of that description, a 
prisoner cannot be convicted of an^ at- 
tempt to murder under this section”. 

11 . This decision was criticised by 
Beaumont C J in Wasudeo v Emperor, 
AIR 1932 Bom 279 but his Lordships 
conclusion expressed in the following 
words seems to us much the same - 

"But if you have an act done with a 
sufficiently guilty intention and know- 
ledge and in circumstances which do not 
from their nature afford a defence _ to a 
charge of murder, and if the act is o 
such a nature as would have caused 
death in the usual course of events but 
for something beyond the accused s con- 
trol which prevented that result, 
seems to me that the case falls within 

Section 307”. 

12. It seems to us clear that the ach 

namely, the bare physical act must be 

an act capable of causing death at any 

rate not one intrinsically me apaoie o 
rate, not one have a i rea dv 

observed, would rule out such aeg as the 

firing of an uncapped gun as m i Cassidy s 

lustrations to section Sli where me 
ure of the injurious consequ ences ^no 

due to al ?y inherent defect^J of some . 

der’s act but due to th ® „ ar t 0 f that 

thing which is ln wo n ° ld se " 0 S pe P in also the 

3Ct nta man who, intending to kill his 
case of a man m hg thinks 1S his 

enemy s to be only an ani- 

in our view, is not a consequ- 
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ence to be regretted any more than the 
case of a failure of the intended result by 
reason of the actor being a bad shot In 
both cases the act namely the bare phy- 
sical act of discharging a loaded gun no 
matter where is capable of causing death 
of course it need not be of the person in 
tended to be killed and the matter ia 
well past the stage of mere thought or 
preparation the intention having un 
equivocally manifested itself in an exter 
nal act beyond the actors recall altho 
ugh in a practical sense and what the 
courts administer is practical law it 
might be possible to say with Rowlatt J 
that m the former case the man is not 
on the job nt all though he thinks he is 
he would be very much on the job if 
though unknown to him, there was some 
other person present near enough to be 
hit while in the latter he is on the job 
For unlike as in the latter case or in 
the case of a man who attempts to pick 
an empty pocket, it would in practice 
be difficult to establish the necessary 
mens rea and therefore well nigh im 
possible to secure a conviction. 

But in the circumstances of the pre- 
sent case there can be no question of 
the accused s offence falling within sec- 
tion 511 if it does not fall within sec- 
tion 307 there being no question of im- 
possibility whether absolute or relative 
indeed the learned Public Prosecutor has 
expressly stated that he stands or falls by 
Section 307 and is not Inviting recourse 
to Section 511 Therefore we are not 
called upon to decide whether Section 307 
only prescribes a special punishment for 
an offence under Section 511 in relation 
to the offence of murder as Sections 121 
and 393 for example do in relating to 
the offence of waging war against the 
Governmen and the offence of robbery 
(in vhich case it might be said that it 
need not have gone to the trouble of 
specially defining the offence of attempt 
ta murdetV or whether as held in Cas 
sidys care (1BG7) 4 Bom HCR Cn 17 it 
postulates a higher degree of attempt 
than Section 511 does so that there 
can be an attempt to murder which does 
rot come within section 307 but never 
theless comes within section 511 not 
bang excluded therefrom by the words 

where no exp-ess provision is made by 
thi3 Code for the punishment of such 
attempt 

13 So much for the physical act 
necessary for an offence under S 307 
\ ,r hat el e is necessary is indicated by th«* 
words with such intention or know 
ledge and under such circumstances that 
if he by that act caused death he would 
be guilty of murder The words, such 
circumstances like the same words in 
section 303 would *cem to refer not so 
much to circumstances pointing to the 
possibility of death as to the circumst- 


ances which would attract any of ex 
ceptions to section 300 perhaps also the 
general exceptions in Chapter IV al 
though section 0 seems to be a sufficient 
safeguard so far as the latter are concern 
ed 

14 The mental element or mens rea 
required is the intention or knowledge 
necessary for the offence of murder for 
which we have to go to section 300 

300 Murder — Except in the case here 
inafter excepted culpable homicide is 
murder if the act by which the death is 
caused is done with the intention of caus- 
ing death or — 

Secondly — if it is done with the mien 
tion of causing such bodily injury as the 
offender knows to be likely to cause the 
death of tne person to whom the harm 
is caused or — 

Thirdly — if it is done with the fntentfon 
of causing bodily injury to any person 
and the bodily injury intended to be In 
flicted is sufficient in the ordinary course 
of nature to cause death or — 

Fourthly— If the per-on committing the 
act knows that it is so imminently dange- 
rous that it must in all probability cause 
death or such bodily injury as is likely 
to cause death and commits such act 
without any excuse for incurring the nsk 
of causing death or such Injury as afore 
said 

15 Intention and knowledge are a 
mans state of mind direct evidence 
thereof except through his own confes 
sion cannot be had and apart from * 
corfession they can be proved only by 
circumstantial evidence In other words 
they are matters for inference from all 
the circumstances of the case such a 
the motive the preparations made tht 
declarations of the offender and in the 
case of homicide the weapon used the 
persistence of the assault and the 
nature of (he injuries actually inflicted 
aa also their location In the case oi 
what are generally described as un 
premeditated offences or as oflence 
committed on the spur of the moment 
intention may be contemporaneous with 
the physical act at best of just ar 
instant before and is generally to be 
gathered from the nature and conse- 
quences of the act and the attendin' 
circumstances It is here that the much 
criticised maxim that t-vtry man is pre- 
sumed to intend the natural and pro 
bable consequ nces of his act comes into 
play 

lfi Like mostv ord the word ' inten , 
tion* is capable of different shades oj 
meaning. In the Indian Penal Code JJ 
is used in relation to the consequence^ 
of an act the effect caused thereby nek 
in relation to the act itself — the v ol unj 
tanness required to constitute a®! 
act is implied by that very word Thu*) 
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in the case of murder, the intention 
required is (omitting clause secondly of 
Section 300 which rarely comes into 
play) the intention of causing death or 
the intention of causing bodily injury 
sufficient in the ordinary course of 
nature to cause death, more or less 
the malice aforethought of the English 
law, the former being generally describ- 
ed as specific intent or malice and the 
latter as implied malice or some times 
as constructive malice, though the use 
of the latter term seems open to criti- 
cism It seems to us clear from the 
illustrations to Sections 38, 89 and 92, 
that the Code uses the word "intention”, 
m the sense that something is inten- 
tionally done if it is done deliberately 
or purposely, in other words, is a willed 
though not necessarily a desired result 
[or a result which is the purpose of the 
deed. The surgeon of the illustrations 
certainly does not desire the harm that 
may be caused, nor is that his pur- 
pose Nevertheless, the provisions of 
the sections show that he could have 
intended the harm, and is saved from 
being a criminal only by those provi- 
sions Likewise a man who shoots an- 
other in the heart and kills him in 
self-defence might not desire, on the 
contrary might very much dislike, caus- 
ing the latter’s death. His purpose is 
not to cause death but to save_ himself 
Yet his case falls squarely within the 
first clause of Section 300 — he has un- 
doubtedly caused death by doing an act 
with the intention of causing death — and 
is saved from being a murderer only by 
Section 100 

Lang v Lang 1955 AC 402 rather than 
Rex v. Steane 1947 KB 997 at p 1004 or 
Hosegood v Hosegood, (1950) 66 TLR 
735 illustrates the sense in which the 
word, intention is used in Section 300 
of the Indian Penal Code of course 
none of these cases was construing that 
statute. And, once you dispense with 
desire or purpose, it follows that fore- 
sight of the consequences of an act gains 
the upper hand m determining whether 
the consequences were intended or not 
And _ the foresight of a particular per- 
son is prima facie to be gauged by the 
foresight of an ordinary, reasonable 
man, in other words, by what is some- 
times _ disparagingly referred to as the 
objective test or external stand — as if 
that were enough to condemn it — of the 
reasonable and probable consequences 
of the act. ■ . ii_l£!!L!5 

17. Illustration (a) to Section 106 of 
the Evidence Act shows that the inten- 
tion with which a person does an act is 
generally to be gathered from the 
character and circumstances of the act 
It says that 

"When a person does an act with 


some intention other than that which 
the character and circumstances of the 
act suggest, the burden of proving that 
intention is upon him”. 

An inference drawn from the character 
and circumstances of the act is suffi- 
cient proof of intention Thus, if a man 
uses a knife on another so as to pierce 
the latter’s heart and kill him, the 
character and circumstances of his act 
would suggest that he intended to kill 
him, for, death is the natural and proba- 
ble, nay, the well-nigh certain, result 
of such an act But a surgeon doing 
this could readily rebut this inference 
by showing that he did this not with the 
intention of causing death but with the 
intention of curing the man of a danger- 
ous disease Nevertheless the surgeon 
would still have intentionally caused 
'hurt, and can even be said to have 
intentionally caused bodily iniury suffi- 
cient m the ordinary course of nature to 
cause death, and as we have already 
said, is saved from penal consequences 
only by reason of the exception in Sec- 
tion 88 of the Code 

18. The maxim to which we have 
referred, namely, that every person is 
presumed to intend the natural and pro- 
bable consequences of his act, is some- 
times expressed as if it embodied some- 
thing more than a permissible inference, 
something more than the "may presume 
of Sections 4 and 114 of the Evidence 
Act, or at the worst the "shall presume 
of Section 4 and created an irrebut- 
table presumption, the "conclusive 
proof” of Section 4 A form in which 
it is thus expressed is that every per- 
son must be presumed to intend the 
natural, reasonable, and probable con- 
sequences of his acts whether m fact he 
intended them or not In ttus form it 
is certainly objectionable and it is the 
belief some would have it m the mis 
taken belief, that it was countenanced 
in this form by the House of Lords m 
Director of Public Prosecutions v 
Smith 1961 AC 290 as if the mens rea 
for murder ware not the intention in 
£ Stad oi the alleged offender but 
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surely that the Code draws a clear dis 
Unction between ’intent' and "know- 
ledge of likelihood is no impediment to 
the latter leading to an inference 
regarding the former or to same cir- 
cumstance leading to an inference 
regarding both 

19 But properly viewed namely as 
a mere objective test enabling a rebut 
table inference to be drawn regarding 
the mental element attending an act we 
think that the maxim is not mereh un 
exceptionable but indispensable The 
whole difficulty it seems to us anses 
from to borrow the words of Bowen 
L. J in Af'gus v Clifford 1821-2 Ch D 
441 confusing the evidence from which 
an inference may be drawn with the 
inference itself which has to be drawn 
after you have weighed all the evidence 
In this connection the following classic 
statement b-j Sir William Holdsworth 
in the History of the English Law 
Vol III page 374 is worth quoting 

The general rule of the common 
law is that crime cannot be imputed to 
a man without mens rea It is of 
course quite another question how the 
existence of that mens rea is to be esta- 
blished The thought of man is not 
triable bv direct evidence but if the 
law grounds liability upon intent it 
must endeavour to establish it by cir- 
cumstantial evidence Much of that cir 
cumstanUal evidence will be directed to 
showing that a man of ordinary ability 
situated as the accused wras situated and 
having his means of knowledge would 
not have acted as he acted without hav 
ing that mens rea which It is sought to 
impute to him In other words we 
must adopt an external standard in 
adjudicabng upon the weight of evi 
dence adduced to prove or disprove mens 
rea That of course does not mean that 
the law bases criminal liability upon an 
external standard So to argue is to 
confuse the evidence for a proposition 
with the proposition proved by that 
evidence 

20 Perhaps in Indian Law the 
objective test of the maxim would cover 
even, degree of mens rea from negligence 
to intention depending on the degree of 
probability of the consequenes If the 
effect caused by an act is the natural 
and probable consequence of that act it 
would we think be right to infer that 
the actor caused that effect voluntarily 
as that word is defined in Section 19 of 
the Code If the degree of probability 
H so low *‘0 that the effect cannot be 
described as a natural and probable con- 
sequence th<* Inference to be drawn 
might oi!v be of negligence or rashness* 
little higher it might that the actor 
had rea on to btlteve that he vas like- 
ly to cause the effect still higher It 


would be reasonable to Infer that he 
knew that he was likely to cause it and 
if the degree of probability is so high 
that the effect may be described not 
merely as a probable but as a natural 
natural in the sense ordinary result ol 
the act it would be reasonable to infer 
that he Intended to cause it It might 
be noted that it is on the high degre< 
of probability of the effect of death tha 
the intention or knowledge (to be infer 
red from among other things tb 
natural and probable consequences o 
the act) of clauses secondly thirdly an* 
fourthly of Section 300 are equate' 
with intention to cause death of th 
first clause 

21 So far as the English Law Is cor 
cerned Section 8 of the Criminal Justic 
Act of 1967 applies the necessary correc 
tive to the grossness of the rule suppo: 
ed to have been laid down in 1961 A' 
290 This section provides that 

"A Court or jury m determining whe 
ther a person has committed an offence - 

(a) shall not be bound In law to infer 
that he Intended or foresaw a result 
of his actions by reason only of its being 
a natural and probable consequences of 
those actions but 

(b) shall decide whether he did intend 
or foresee that result by reference to 
all the evidence drawing such Infer 
ence from the evidence as appear pro 
per in the circumstances ’ 

That is a statement of the law which 
we would adopt The natural and pro 
bable consequences of a mans act is 
only one of the factors from which his 
intention as to the result may be gather 
ed It is no doubt a very Important 
factor and might sometimes be the only 
available factor from which the Infer- 
ence of intention is to be drawn Still 
there is no ’must’ about it only "may 
and the Court is not bound in law to 
Infer that a man intended the result of 
his actions by reason only of its being 
a natural and probable consequence ol 
those actions The intention is to b° 
gathered from all the circumstances 
appearing in the evidence 

22 Much the same thing was said by 
Denmng L J in 1950-66 TLR 735 with 
reference to the animus deserencH ifl 
other words the intent to bring the 
married life to an end necessary to 
constitute desertion for the purpose of 
divorce 

When people say that a man roust be 
taken to intend the natural consequences 
of his acts they fall into error there 
is no ’must about it it is only *m 3 V 
The presumption of intention is not a 
proposition of law but a proposition ol 
ordinary good sense It means this* that 
as a m3n is usually able to foresee 
what are the natural consequences ol 
his acts so it is as a rule reasonable to 
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infer that he did foresee and intend 
them But, while that is an inference 
which may be drawn, it is not one 
which must be drawn If on all the facts 
of the case it is not the correct inference 
then it should not be drawn”. 

In their book on Criminal Law, Gean- 
ville Williams, one of the foremost 
critics of 1961 AC 290 and Smith and 
Mogan themselves no admirers of that 
decision, regard this as a clear exposi- 
tion of the true place and value of the 
presumption in the proof of intention 
Denning L J. then thought (as he later, 
m the light of 1955 AC 402, confessed, 
mistakenly) that intent in the context of 
desertion meant that the party must 
have the desire or purpose to bring the 
married life to an end But, as %ve have 
seen, neither the desire nor the purpose 
to bring about the consequences is 
necessary to constitute intention within 
the meaning of Section 300 of the Indian 
Penal Code With regard to what we 
might call this lesser intention the pre- 
sumption to he drawn from the natural 
and probable consequences of the act is 
stronger 

23. In English law, in order to con- 
stitute the offence of attempt to murder, 
the specific intent to cause death is 
necessary though for the completed of- 
fence of murder the lesser mens rea of 
intent to cause grievous bodily harm 
suffices. What might be called the im- 
plied or constructive intent to cause 
death of clauses secondly, thirdly and 
fourthly of Section 300 of our Code is 
not enough But, In Indian law. Sec- 
tion 307 of the Code makes it quite 
clear that the mental element describ- 
ed in any of the four clauses of Sec- 
tion 300 is sufficient and that it is not 
necessary that the act should have been 
done with the specific intention of caus- 
ing death This difference should not 
be overlooked. We should not have 
thought it necessary to voice this 
caution but that we find that in some 
Indian _ decisions and in some com- 
mentaries on the Code, English cases 
are cited to make out that the specific 
intent to MU is necessary without notic- 
ing that Section 307 of the Indian Penal 
Code lays down the law differently. 

24. What is the offence committed by 
the accused in the instant case’ We 
shall first consider the assault on Pwl. 
The act committed by the accused is the 
physical movement of stabbing with a 
sharp pointed knife having a blade five 
inches long This is undoubtedly an act 
intrinsically capable of causing death, or 
to put it negatively, not intrinsicaUy in- 
capable of causing death. "Death”, of 
course, means the death of a human 
being — see Section 46 of the Code — and 
if the act be done with the mental 


element described in Section 300 in 
relation to any human being and if it, 
in fact, causes the death of that or any 
other human being Sections 299 and 300 
import the doctrine of transferred malice 
and Section 301 proceeds on the assump- 
tion that culpable homicide is none-the- 
less culpable homicide for the death 
caused being of a person other than the 
person whose death was intended— the 
actor is guilty of murder. The require- 
ment implied by the clause, "if he by 
that act caused death” m Section 307 is 
here amply satisfied, and the question 
is whether the mental element and the 
circumstances attending the act are such 
that if death had ensued, the accused 
would be guilty of murder. In other 
words, so far as this case is concerned, 
whether the accused had the mens rea 
defined in S. 300 of the Code and, if so, 
whether circumstances attracting any of 
the exceptions to the section were present 
of course, by reason of Section 105 of 
the Evidence Act it would be for the 
accused to show that they were present 

25. There is here no confession and 
therefore, no direct evidence of the 
accused’s state of mind That has to be 
inferred from the circumstances, and, 
taking all the circumstances into consi- 
deration, we feel no doubt whatsoever 
that the accused did the act with at 
least the mental element described in 
clause thirdly of Section 300, namely, 
the intention of causing bodily injury 
sufficient in the ordinary course of 
nature to cause death, if not with that 
in the first clause, namely, the intention 
of causing death. The offence may well 
be described as unpremeditated and, not 
unnaturally, there is no evidence of any 
strong or adequate motive But, it must 
be remembered that the accused was 
incensed with PW 2’s conduct at Kochu 
Mahommed’s tea shop and was apparent- 
ly still smarting from the insult he had 
received from Pw 2 in the presence of 
his newly married daughter and son-in- 
law. He seems to have flared up when 
heard Pw 1 saying that he could be 
taken to task the next day for having 
beaten Pw 2 The weapon the accused 
used was a deadly weapon and he used 
it on a vital part of Pw l’s body with 
such force as to pierce the abdominal 
wall and cut and bring out the intestines 
The accused has no case that the stab 
fell elsewhere then where he directed 
it, and, having regard to all the circum- 
stances, including the nature of the 
weapon used, the part of the victim’s 
body chosen for the assault, and the in- 
jury actually inflicted, an injury which, 
by its very nature, must necessarily 
have endangered life, there can be no 
doubt that the accused must have 
intended to cause death, or, at any rate. 
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to cause bodily injury sufficient in the 
ordinary course of nature to cause death 
26 We do not think that in the cir 
cumstances of the case any of the 
exceptions to Section 300 of the Code 
is attracted The only exceptions that 
can conceivably apply are exceptions 1 
2 and 4 So far as exception 1 is con- 
cerned Pw 1 offered little if any pro- 
vocation and we might add that even 
the provocation offered by Pw 2 was 
neither grave enough nor sudden enough 
to deprive the accused of the power of 
-elf control If we may say so such pro- 
vocation as Pw 2 offered had already 
been sufficiently redressed by the beat 
mg which the accused gave him. So far 
as Exception 2 is concerned as we haye 
already seen no assault of any kind was 
threatened on the accused when he acted 
as he did and there can therefore be 
no question of his having exercised any 
right of private defence Nor was there 
a sudden fight upon a sudden quarrel 
so that the accused can be said to have 
acted in the heat of passion m the 
course of such fight Moreover in stab 
bing an unarmed person in the abdomen 
with a knife the accused did act in a 
cruel and unusual manner Therefore 
Exception 4 cannot be attracted 

27 We have ro doubt that so far as 
the assault on Pw 1 is concerned the 
offence committed by the accused is one 
falling within the second part of the 
first paragraph of Section 307 of the 
Indian Penal Code 

28 So far as the assault on Pw 2 Is 
concerned no doubt the physical act 
committed by the accused was not in- 
capable of causing death. But m a case 
where the mental element is to be 
interred fr^m the nature and circums- 
tances and the consequences of the phy 
sical act, there is a difference between 
the case of an assault with a weapon 
like a knife where the actor retains con- 
trol till the last l e till the termina 
Uon of the assault, and the case of an 
assault with a wtapon like a gun where 
the actor loses control the moment the 
gun is fired and must thereafter willy 
mliy let the shot take its course 
Although of course as Section 307 it- 
self makes it plain the causing of hurt 
is not a necessary element of the offence 
of attempt to murder vet in a case of 
an assault with a v capon like a knife 
re*am°d m the hands of the offender till 
the end and not used as a missile un 
less there is something to show that 
there was some external impediment in 
the way of consummation of the offen- 
ders intention it might not be reason- 
able to infer merely from the harm jn- 
rictcd that the offender intended to 
can e graver harm th3n he actually did 
ini ct Tne injury that the accused did 
inflict on Pw 2 was a simple injury not 


sufficient In the ordinary course of 
nature to cause death and there Is 
nothing to show that he intended any 
tiling more Therefore so far as the 
assault on Pw 2 is concerned the con 
viction recorded against the accused 
under Section 324 of the Indian Penal 
Code is proper 

29 Every case has to be decided on 
its own facts and circumstances no two 
cases are in all respects alike the pro 
per inference to be drawn from proved 
facts and circumstances is not ordinarily 
a question of law and although the 
inference drawn by experienced Judges 
from similar facts and circumstance* 
might be a useful pointer it must be 
remembered that not all the facts and 
circumstances that influence the decision 
in a particular case appear from the 
judgment This is why m reaching the 
conclusion we have reached regarding 
the mental element accompanying the 
accused s acts we have made no refer 
ence to the numerous authorities cited 
at the bar But we must say something 
about the two decisions that have been 
responsible for the present case coming 
before us and about the third case that 
has been brought to our notice in the 
course of tne hearing 
In 1967 Ker LT 223 the accused who 
had bepn twice thwarted in his attempt 
to ravish a woman on the second occa- 
sion after the woman had as a result 
of a struggle succeeded in freeing her 
self from his grasp took a gun which he 
had kept leaning on a tree near-by— the 
occurrence took place in a forest where 
the victim was collecting firewood— and 
shot her with it in the chest Thirty 
six pellets were found lodged in the 
victim’s body over the abdominal area 
inside the abdominal muscles Only one 
was extracted the rest left where they 
were since the doctor thought that that 
would do no harm- The gun was not 
before Court but the judgment shows 
that it was said to be 'a sort of sport 
ing gun generally used to scare awaj 
birds and wild beasts from the cultiva 
tion So far as the judgment discloses, 
there was nothing to show that a shot 
with the gan and the ammunition used 
wa$ incapable of causing death — indeed 
the medical evidence to the effect that 
the injury would have been serious 
and that it was a fortuitous escape for 
the injured would indicate the con- 
trary The trial Court found the accus- 
ed guilty under Sections 307 and 326 o> 
the Indian Penal Code (ALo under Sec- 
tion 354 but with that we are not con 
cernedj But on appeal this Court 
found that the offence was only one 
under Section 321 of the Indian Penal 
Code deserving onlv a sentence of sun 
pic imprisonment for one month 
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30. In 1967 Ker LT 689, the accused 
i squatter on land belonging to rubber 
estate took exception to pits being dug 
in the court-yard of his house by some 
workmen under the supervision of Pw 5, 
m Assistant Conductor of the estate 
Pw. 5 told the accused firmly that he 
had come to plant rubber seedlings and 
that he was determined to do that The 
accused after pretending to have submit- 
ted to this, and in fact, making a show 
of helping in the planting, slowly mov- 
ed backwards towards the verandah of 
his house, and, picking up an axe, dealt 
two blows with it on Pw 5’s head injur- 


der unless he had the intention to kill, 
from the very beginning So also the 
converse, that even if the accused had 
the intention if the act committed is not 
capable of causing death or that the 
act was done with such intention and 
was not likely in the belief of the 
accused to cause death he cannot bo 
charged with attempt to murder. Thus 
we see that . the intention is the most 
important ingredient and when once 
that is not made out the accused cannot 
be convicted of attempt to murder, 
even if the act committed is sufficient to 
cause death under normal circumstanc- 


mg the right eye with partial protru- 
sion of the eyeball and causing a frac- 
ture about 3”x2" of the right parietal 
bone The trial Court convicted the 
accused under Section 307 of the Indian 
Penal Code but, on appeal, this Court, 
holding that the blow on the head with 
the blunt end of an axe could not in 
the ordinary course of things cause 
death (a proposition to which we can 
scarcely subscribe) came to the conclu- 
sion that the accused could not have 
intended to cause the death of the 
victim — whether, in the face of the 
fracture of the skull, it could not be 
held that the accused intended at least 
to cause bodily injury sufficient in the 
ordinary course of nature to cause 
death was not considered— and that his 
offence was only one undtT Section STo 
of the Indian Penal Code for which a 
sentence of two years’ rigorous imprison- 
ment was enough. 


31. In 1968 Ker LT 929, the accused, 
in the course of a quarrel, stabbed Pw 1 
with a knife in the abdomen inflicting 
a disembowelling wound which fortu- 
nately did not prove fatal but rendered 
the victim unconscious for three days 
It was held that the accused was guilty 
only of 'an offence under Section 326 of 
the Indian Penal Code and not of one 
under Section 307 of the Indian Penal 
Code The reasons for this view were 
stated thus- 


The first ingredient in the offence of 
attempt to murder is the intention to 
kul In R v Cruse, (1838) 8 C & P 541 
Patterson J. told the jury 

Before vou can find the prisoner 
guilty of this felony, (attempt to mur- 
der) you must be satisfied that when 
ne inflicted this violence on the child 
he had in his mind a positive intention 
of murdering that child Even if he did 
it under the circumstances which would 
have amounted to murder if death had 
ensued, that will not be sufficient unless 
ne actually intended to commit murder’’. 
So even if the act committed is suffi- 
cient in the natural and ordinary course 
of things to result m death, the accused 
cannot be charged with attempt to mur- 


es. 

Applying the principles to the facts of 
present case it has to be held that 
since the intention to kill was not there, 
the accused could not be convicted of 
attempt to murder”. 

32. We have only this to observe. In 
each of these cases, unless there were 
facts and circumstances that do not 
appear in the judgments, we would have 
had no hesitation in finding the accused 
guilty of attempt to murder. In the 
last mentioned case, the learned Judge 
following the English law, deems to 
have thought that a specific intention to 
kill was an essential ingredient of the 
offence of attempt to murder. We have 
already shown that that is not so under 
the lYvduua Penal Cede, Section 307, and 
that any of the forms of mens rea des- 
cribed in the four clauses of Section 300 
is enough 

33. The learned Judge also set out 
as one of the ingredients to be proved 
by the prosecution in a case of attempt 
to murder 

"If the act has taken effect the injury 
is sufficient in the natural and ordinary 
course of things to cause death”. 

It is not an essential ingredient of the 
offence that there should be an injury 
much less an injury sufficient in the 
ordinary course of things to cause death 

34. In AIR 1932 Bom 279, Beaumont 
C J. criticised what he thought was the 
view taken in Cassidy’s case, 1867-4 Bom 
HCR Cr 17, namely, that in order to 
attract Section 307 of the Code it must 
be possible to say for certain that the 
offender’s act might have caused death 
His Lordship demonstrated the absurdity 
of such a view in the following words: 

"If the reasoning of the learned 
Judges in that case be right as to the 
construction of Section 307 and if the 
act committed by the accused must be 
an act capable of causing death in the 
ordinary course, it seems to me that 
logically the section could never have 
a, W effect at all If an act is done 
which in fact does not cause death it is 
impossible to say that that precise act 
might have caused death. There must 
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be some change in the act to produce a 
different result and the txtent to which 
the act done must be supposed to be 
varied to produce the hypothetical death 
referred to in Section 307 is merely a 
question of degree’ 

35 To rely on these observations as 
was done in 1967 Ker LT 223 and in 
1967 Ker LT 689 (only the last two 
sentences are actually quoted) for hold 
mg that the offence contemplated in 
Section 307 of the Indian Penal Code is 
of a hypothetical nature and was there 
fore not mde out is it seems to us to 
subscribe to the logical conclusion reach- 
ed in the process of disproof by reductio 
ad absurdum 

36 In the instant case the accused 
was acquitted of the charge under Sec 
tion 307 of the Indian Penal Code 
There a as no appeal against that ac- 
quittal and having regard to sub-sec 
tion (4) of Section 439 of the Criminal 
Procedure Code we cannot in revision 
convert the acquittal into a conviction 
We can of course set aside the accused 3 
conviction under Section 326 Indian 
Penal Code and direct a retrial but had 
we thought of adopting such a course 
we would not have expressed ourselves 
so categorically on the merits of the case 
Fortunately the ends of justice do not 
require on alteration of the conviction 
for it is possible to impose an adequate 
sentence for the accused s crime even 
under Section 326 of the Indian Penal 
Code which permits of as severe a sen 
fence as Section 307 does Having 
regard to all the circumstances of the 
case and the nature of the injury inflict- 
ed by the accused we think that a sen 
tencc of five years' rigorous imprison 
ment would be proper 

37 In the result we confirm the ac 
cased s conviction under Sections 326 
and 324 of the Indian Penal Code as 
also the sentence awarded to him for the 
latter offence and dismiss his appeal 
We enhance the sentence awarded to 
Inm for the offence under Section 326 of 
the Indian Penal Code from rigorous 
imprisonment for 18 months to rigorous 
imprisonment for five \ears 

38 GOPAI AN NAMBIYAlt J — Ex 
cept a few observations I have nothing 
useful to add to the judgment delivered 
on behalf of the Bench by My Lord the 
Chief Justice 

39 It is perhaps difficult to reduce to 
the form of any statable legal principle 
the ca-es or attempts to commit an 
offence which is impossible of commis- 
sion In the nature of things and the 
attendant circumstances Such are the 
cases of an attempt to 1 ill with an un 
loaded gun which the offender believes 
to he loaded attempt to shoo* at a wax 
model figure believing It to be a living 
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person in flesh and blood attempt to 
cause miscarriage to a woman believed 
to be pregnant who in fact is not or by 
administering some thing believed to be 
deleterious which in fact is innocuous, 
attempt to pick a pocket that is empty 
attempt to steal from a club an umbrella 
which ultimately turns out to be ones 
own These and similar conundrums 
which are fruitful enough sources for 
discussion in the academic atmosphere ol 
the lecture hall hardly present the same 
difficulties for solution in the practical 
realities of the Court room The test pro- 
pounded m the judgment just pronounc 
ed that the bare physical act of the ac- 
cused should have been capable of pro- 
ducing the conseauence before a person 
can be convicted of an attempt seems on 
the whole to be safe and satisfactory 

40 In 1968 Ker LT 929 a learned 
Judge of this Court relied on Patterson 
J s charge to the jury in (1838) 8 C IP 
541 The said charge to the jury was 
as folio jvs 

' before you can find the prisoner 
guilty of this felony (attempt to murder) 
you must be satisfied that vhen he in 
fiteted this violence on the child he had 
in his mind a positive intention of 
murdering that child Even if he did It 
under circumstances which would have 
amounted to murder If death had ensued 
that will not be sufficient unless he 
actually intended to commit murder” 

It is necessary to emphasise that in 
English law for the offence of murder it 
is enough to show that the killing waJ 
with malice aforethought’ comprehend- 
ing all the different types of mens rea 
comprised xn that expression But for 
the crime of an attempt at murder K 
is necessary to show that there was a 
clear intention to kill Any other type 
of mens tea covered by the expression 
malice aforethought’ will not do This 
has been repeatedly laid down in the 
English decisions and is clear on the 
authorities 

41 Patterson J 's charge to the Jury 
in 183? 8 C & P 541 has already been 
noticed In R v Whybrow 1951 35 Crl 
App 141 the accused by a device con 
«tructed by him administered electric 
shocks to his wqfe while she was in a 
bath Parker J directed the iury that » 
he did so Intending to kill his wife or 
to do her grievous bodily harm he would 
be guilty of attempt at murder The 
Court of Appeal held that this was 8 
wrong direction Observing that if the 
charge is one of attempt at murder the 
intention to kill is the principal ingre- 
dient of the crime Lord Goddard C J 
expressed himself thus 

Therefore if one person attacks an 
other inflicting a wound in such a 
that an ordinary reasonable person must 
know that at least grievous bodily bar® 
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will result and death results, there is the 
mahce aforethought sufficient to support 
the charge of murder. But if the charge 
is one of attempted murder the intent 
becomes the principal ingredient of the 
crime It may be said that the law, 
which is not always logical is some- 
what illogical in saying that, if one 
attacks a person intending to do griev- 
ous bodily harm and death results, 
that is murder, but if one attacks a per- 
son and only intends to do grievous 
bodily harm, and death does not result, 
it is not attempted murder, but wound- 
ing with intent to do grievous bodily 
harm It is not really illogical because, 
in that particular case, the intent is the 
essence of the crime while, where the 
death of another is caused, the necessity 
is to prove malice aforethought which is 
supplied in law by proving intent to do 
grievous bodily harm”. 


In R v. Grimwood, 1962-3 All ER 285, 
the prisoner had been convicted by 
Paul J at the Central Criminal Court of 
attempt to strangle his wife with intent 
to murder her. No verdict was taken 
from the jury on two other counts, 
namely, attempt to suffocate his wife 
with intent to murder and assault 
occasioning her actual bodily harm. In 
the course of his direction to the jury, 
the learned Judge, basing himself on 1961 
AC 290, observed 

"He is put before you by his counsel 
as an ordinary normal minded man and 
so vou should take it in this case that 
he is an ordinary normal-minded man. 
The law is that in the case of an ordi- 
nary normal man it does not matter 
what that man contemplates at the 
moment at all The test is whether 
what he did was of a kind where death 
might well have been the natural and 
probable result of what he did”. 


from the above conviction. 
Lord Parker C. J. delivering the judg- 
ment of the Court of Criminal Appeal 
observed _ that the Court was clearly of 
the opinion that nothing that was said 
m Smiths case. 1961 AC 290, has any 
application to the offence of attempted 
murder Adverting in particular, to 
t e direction to the fury, extracted 
supra, the Lord Chief Justice observed- 
One further matter should be men- 

!0 ii e j ® nd ,, 1 . ls ^at, certainly in 

regard to the first passage which I have 

S* e f ummin K up, it might well 
have led the wry to suppose that, ever 
if they were satisfied that all that the 
appellant intended to do was to cause 
grievous bodily harm, yet if death mighl 
well result from such grievous bo dip. 
harm an intent to murder had beer 
proved. That again, if that impressior 
was conveyed, was quite dearly e 
wrong direction. In 1951-35 Cri Apr 


141, Lord Goddard C J. dealt with that 
very point”. 

The learned Chief Justice then noticed 
the decision in Whybrow’s case, 1951-35 
Cri App 141, and cited the passage from 
the judgment of Lord Chief Justice 
Goddard quoted earlier. 

42. The above decisions make it clear 
that the requirement of a higher degree 
of mens rea, namely, an intention to kill, 
and nothing short of that, is a special 
feature of English law in regard to the 
offence of attempt at murder The posi- 
tion has been well brought by text-book 
writers also. (See. for instance. Smith 
and Hogan’s Criminal Law, page 146; 
Kenny: Outlines of Criminal Law (16th 
Edition) page 80). Whatever be the posi- 
sion in English law, the provisions of 
Section 307 of the Indian Penal Code are, 
as already pointed out, clearly other- 
wise English decisions are therefore 
not safe guides to follow 

43. As for the much discussed and 
much criticised maxim, that every per- 
son is presumed to intend the natural 
and/or the probable consequence of his 
act, I think the scope of its application 
has been correctly delimited by Sec- 
tion 8 of the Criminal Justice Act of 
1967, which we have adopted as laying 
down a safe rule. 

Order accordingly. 


1970 CRI. L. J. 699 (Yol. 76, C. N. 168) = 

AIR 1970 MADHYA PRADESH 8G 
(V 57 C 21) 

SHIV DAYAL & S P BHARGAVA, JJ_. 

Kumari Swarnalata Kapoor and others. 
Appellants v. Jogendrapal Ramrakha 
Pumabi and others, Respondents. 

Appeal No 31 of 1965, D/- 25-4-1969, 

against decree of Addl Dist J , Jagdal- 
pur, D/- 11-4-1964 

(A) Fatal Accidents Act (1855), S. 1-A 
— Motor accident — Negligence — Acci- 
dent taking place on off-side of road — 
Presumption — Principle of res ipsa 
loquitur — Applicability. 

Where an omnibus leaves the road and 
an accident takes place on the off-side 
and this is proved without more, then the 
principle of res ipsa loquitur is at once 
attracted Negligence will be presumed as 
the cause of the event Unless the defen- 
dant rebuts this presumption, the plain- 
tiff succeeds To merely point out what 
the immediate cause of the bus leaving 
the road was, e g . there was a tyre burst 
or that it went into a skid is by itself no 
rebuttal of the presumption To displace 
the presumption, the defendant must 
prove, or must show from the evidence 
either that the immediate cause was due 
to a specific cause, which does not con- 
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note negligence on his part but points to 
its absence as more probable or he must 
show that all reasonable care in and 
about the management of the vehicle was 
taken. The burden in the first instance 
is on the defendant to disprove his 
liability AIR 1962 SCI Foil 

{Para 11) 

(B) Fatal Accidents Act (1855) S 1-A 
— Damages — Quantum of — Factors to 
be considered 

The principles for calculation of quan- 
tum of damages are (I) The expectation 
of the life of the deceased has to be esti- 
mated having regard to his age bodily 
health and the possibility of nrematuro 
determination of his life by later acci- 
dents (2) Having regard to the amounts 
which the deceased used to spend on his 
dependents during his lifetime and hav- 
ing regard to other circumstances the 
amount which is required for future pro- 
visions of the dependents is to be esti- 
mated (3) The estimated annual sum 
must be multiplied by the number of 
tears of the estimated span of life of the 
deceased and that must be balanced by 
any pecuniary advantage which from 
whatever source comes to the dependants 
by reason of the death (4) The burden is 
on the plaintiffs to establish the extent of 
their loss AIR 1962 S C 1 Foil 

(Para 24) 

(C) Motor Vehicles Act (193D) S 95 
(2) (b) • — Liability of Insurance Com- 
pany — Bus involved in accident insured 
against third party risks — Both the 
parents of claimant travelling in bus and 
meeting death — Insurance Company 
held liable under S 95(2) (b) second part 
to nay Its 2 COO/- as compensation for 
each of the two passengers (Para 29) 
Cases Referred Chronological Paras 
(1964) AIR 1964 Madh Pra 133 

(V 51) = 1DG2 Jab L J 661 
Sushma Mehta V Central Pro- 
vinces Transport Services Ltd 5 

(1963) 1903 1 All E R 705 -1963 
A C 837 Hughes v Lord Advocate 22 
(1962) AIR 1962 SC 1 (V 49) = 

1962-1 SCR 929 Gobald Motor 
Service v Veluswamy 12 23 

(1961) 1961-2 All E R 683 = ig61- 
2 QB 205 R v Spurge 22 

(1948) 1048-2 All E R 460 = 1949- 
1 KB H Barkway v South 
Wales Transport 12 

(1942) 1942-1 KB 152=111 LJ KB 
292 Laure v Raglan Building Co J2 
(1951) 1951 AC 601 = 1951-2 All 
E R 448 Viscount Simon in 
Nance v British Columbia Elec- 
tric Railw a\ J4 

(1920) 37 TLR 72 Hutchins v 
Miunder 17 

(1915) 1915 All E R 426 = 1916-1 
AC 719 British Columbia Elec- 
tric Rail Co Ltd. v Loach 12 


R K Pandev for Appellants Y S 
Dharmadhikan for Respondents Nos 1 
and 2 A N Mukerjee for Respondent 
No 3 

SIIIV DAYAL J — This is an appeal 
under Section 96 of the Code of Civil 
Procedure from the dismissal of the suit 
in which the appellants claimed damages 
from the respondents for the death of 
their parents resulting from an accident 
which occurred on February 16 1959 
(prior to the constitution of Claims Tribu 
nal under Section 110-A of the Motor 
Vehicles Act) 

2 On February 16 1959 motor bus 

No MPO 314 belonging to M/s Patnl 
Transport Ltd (respondent No 2) started 
from Jagdalpur for Jeypore It was 
driven by Jogendrapal (respondent No 1) 
Ravvelchand Kapoor and his wife Smt 
Rajkuman Kapoor boarded the bus at 
Jagdalpur On its way the bus dashed 
against a tree by the side of the road. 
Rawelchand Kapoor and his wife receiv- 
ed fatal injuries and died instantaneously 
on the spot The bus was insured with 
respondent No 3 Insurance Co against 
third party risk under the terms of the 
insurance policy Ex D 3 These facts are 
admitted 

3 The accident occurred at 7 or 8 
miles from Jagdalpur The bus was hea 
vily loaded it went beyond the control 
of the driver and dashed against a mango 
tree The appellants through their next 
friend instituted a suit for recovery of 
damages on the allegation that the accl 
dent occurred due to rash driving, that 
is at a great speed beyond the control of 
the driver or alternatively due to negli 
gence of the driver in not applying brakes 
and allowing the bus to run astray It 
was the duty of defendants 1 and 2 to see 
that the bus had no defect and was fit 
for being put on the road before it left 
for Jeypore The plaintiffs alleged that 
their father was running a hotel and was 
earning Rs 5 000/ annuallmg Keeping 
aside his personal e v penses he spent 
Rs 3 000/- annually on the maintenance 
of the plaintiffs and could have done so 
for at least 35 years more At the time 
of the accident their father was only 36 
years of age and in a healthy state of 
body Due to the accident the plaintiffs 
lost the pro ection and care of their 
parents Services of a nurse had to be 
engaged which cost them Ps 60/- pef 
month for some time at least The plant 
tiffs claimed Rs 25 000/ as damages 

4 The defence was that the accident 
did not o^cur due to an> rashness or 
negligence on the part of the driver R 
was further pleaded that the accident 
occurred ov mg to sudden breakage of the 
mam spring of the bus and that the 
had been checked up at Jagdalpur and 
it was found fit before it left for Jeypo re 
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It was, however, admitted that Rawel- 
chand Kapoor and Smt Raikumari 
Kapoor had boarded the bus at Jagdalpur, 
that both of them were injuied in the 
accident and that they died instantaneous- 
ly at the spot The quantum of damages 
claimed was also disputed Bar of limita- 
tion was pleaded The maintainability of 
the suit was also challenged. The Insu- 
rance Co . defendant No 2 (herein res- 
pondent 3) contended that its liability 
was limited to Rs 2,000/- only. 


5. The learned trial Judge found that 
the suit was maintainable and was not 
barred because of the constitution of the 
Claims Tribunal under the Motor Vehi- 
cles Act. The accident occurred on Febru- 
ary 16, 1959 on which date there was no 
Claims Tribunal constituted It is true 
that before the date of the institution of 
the suit, though after the accident, a 
Claims Tribunal had been constituted for 
Raipur, but the right to sue could not be 
taken away retrospectively by constitu- 
tion of a Claims Tribunal That is what 
was held in Sushma Mehta v Central 
Provinces Transport Services Ltd , AIR 
1964 Madh Pra 133. 


6. The learned trial Judge futher 
held that the suit was withm limitation 
inasmuch as the plaintiffs were entitled 
to the benefit of Section 6 of the Limita- 
tion Act, 1908, which was then in force 
as all the plaintiffs were minors 

7. On the merits of the case, the Tri- 
bunal held that there was no rashness or 
negligence on the part of the driver of 
the bus and, therefore, neither the driver 
nor the owner of the vehicle was liable 
to pay damages The trial Judge in a half- 
hearted manner dealt with issues Nos. 7 
and 8 relating to the quantum of damages 
and held that it was not proved that the 
deceased Rawelchand was earning 
Rs 5,000/- annually and was saving 
Rs 3,000/- or any other sum per annum 
The trial Judge did not arrive at any 
amount, which could be awarded to the 
plaintiffs as damages, in case they were 
found entitled to damages from the defen- 
dants All that he held was that the plain- 
tiffs could not prove the amount that they 
claimed As regards the liability of the 
Insurance Co., the learned trial Judge 
held that it was liable only to the extent 

8^ The learned trial Judea ha; decided 

gars a sssrurs & 

SS& c“flS J&ST -"E 

strength an f h £° h the defendants tried 

defendant though the^ ^ ^ way rash 

to show that tn y h evi d e nce on 
or ncshsaut ® /SSbLhed that the 

record, it is nor or that he was 

driver was arivmg^ attention A dmitted- 

ly r : V hfwas no? driving on the wrong side. 


The road was clear and without any ob- 
struction The driver did not expose him- 
self to any usk, nor did he commit any 
breach of duty imposed by law. (3) The 
accident was due to the breakage of the 
main spring and it was a case of pure 
accident (4) No presumption could be 
drawn that it was due to rashness or 
negligence of the driver. The learned trial 
Judge observed: "such a presumption 
would be ill-founded as great many such 
occurrences are due to accident beyond 
the control of the driver”. (5) "It also 
finds place m the evidence of Jogendrapal 
that before the bus left the Motor Stand, 
it was checked by the Booking Clerk and 
was not overloaded”. 

9. Thus, in substance, the trial Judge 
came to the conclusion that the bus was 
not being driven at an excessive speed, 
nor with divided attention, nor on the 
wrong side of the road; the learned trial 
Judge thinks that rashness or negligence 
consists only in these things. We shall 
presently point out that the evidence pro- 
duced by the defendants was unreliable 
and the defendants could not prove want 
of negligence The learned trial Judge 
took into consideration the report of the 
Motor Vehicles Inspector, who was not 
produced as a witness He was summoned 
twice and served, but did not appear, and 
the defendants then gave him up 

10. Now, the plain facts are these 
The bus, while it was running, suddenly, 
went offside the road and struck against 
a tree Almost every passenger in the 
bus got some imury. Both the parents of 
the appellants died instantaneously It is 
in evidence that one of the legs of Rawel- 
chand was cut off and was hanging It 
-was not as if there was any obstruction 
ori the road or that there was an imminent 
danger m front, which the driver had to 
avert. Res ipsa loquitur, the event speaks 
for itself It is obvious enough that the 
bus struck against a tree with a great 
velocity Otherwise, two passengers sit- 
ting inside the bus could not die instanta- 
neously, apart from the fact that almost 
every passenger would not have received 
imury The presumption is that the bus 
must have been driven m such a manner 
that it was not under the control of the 
driver. 

11. The law is clearly this (1) Where 
an omnibus leaves the road and an acci- 
dent takes place on the off-side and this 
is proved without more, then the princi- 
ples of res ipsa loquitur is at once attract- 
ed. Negligence will be presumed as the 
cause of the event. Unless the defendant 
rebuts this presumption, the plaintiff suc- 
ceeds (2) To merely point out what the 
immediate cause of the bus leaving the 
road was, eg, theie was a tyre burst or 
that it went into a skid is by itself no re 
buttal of the presumption (3) To displace 
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the presumption the defendant must 
pro\e oi mast show from the evidence 
cither tiiat the immediate Cause was due to 
a specific cause which does not connote 
negligence on his part but points to its 
absence as more probable or he must 
how that all reasonable care in and about 
the management of the vehicle was taken 
(4) The burden in the firs instance is or 
of the defendant to disprove his liability 

12 Lord Summer succinctly sa d in 
British Columbia Electric Rail Co Ltd v 
Loach (1915) All ER 426 

' The inquiry is a judicial inquiry It 
does not always follow the historical 
method and begins at the beginning Very 
often it is more convenient to begin at the 
end, that is at the accident and work back 
along the line of events which led up to 
it The object of the inquiry is to fix 
upon some wrongdoer the responsibility 
for the wrongful act which has caused 
the damage It is in search not merely of 
a casual agency but of the responsible 
agent When that has been done it is 
not necessary to pursue the matter into 
its origins for judicial purpose they are 
remote 

It must at once be remarked that the 
learned trial Judge did not bear in mind 
the p-inciples laid down by their Lord- 
ships in Gobald Motor Service v Velu- 
swami AIR 1962 SC 1 It is necessary 
to hear in mind the facts o! that case 
and the principles laid down in it because 
that decision applies to the present case 
on all fours In that case it was found 
that the central bolt of the left rear 
spring suddenly gave way while the bus 
was running The accident took place 
not on t u e mam road but on the off side 
uprooting a stone of the drain and attack 
Ing a tamarind tree 25 feet away from 
the said stone with such velocity that 
its bark was peeled off and the bus could 
stop only after travelling some more 
distance from the said tree Their Lord- 
ships observed — 

‘The said facts give me to a presump- 
tion that the accident was caused by the 
negligence of tne driver’ 

In Barkwav v South Wales Transport, 
(1948) 2 All ER 460 the Immediate 
cause of the omnibus leaving the road 
\ as tyre burst The following proposi- 
tions were laid down — 

(i) If the defendants omnibus leaves 
the road and falls down as embank- 
ment and this without more is proved 
then res ipsa loquitur their is a presump- 
tion that the event is caused by negli 
pence on the part of the defendants and 
the plainlifls succeeds unless the defen- 
dants can rebut this presumption, (n) It is 
no rebuttal for the defendants to show 
again without more that the immediate 
cau~e of the omnibus leaving the road is a 
tyre burst, since a tyre-burst per se is a 


neutral event consistent and equally con 
ststent with negligence or due deligence 
on the part of the defendants When a 
balance has been tilted one way you can 
not redress it by adding an equal weight 
to each scale The depressed scale will re 
mam down This is the effect of the deei 
sion in Laure v Raglan Building Co, 
1942-1 KB 152 where not a tyer burst 
but a skid was involved (m) To displace 
the presumption the defendants must go 
further and prove (or must emerge from 
the evidence as a whole) either (a) that 
the brust itself was due to a specific 
cause which does not connote negligence 
on their part but points to its absence as 
more probable or (b) if they can point to 
no such specific cause that they used all 
reasonable care in and about the manage 
meat of their tyres 

These principles were fully approved and 
adopted by the Supreme Court in AIR 
1962 SC 1 (supra) 

13 Their Lordships also quoted 23 
Halsbury (Simonds) 671, paragraph 956 
which read thus — 

* An exception to the general rule that 
the burden of proof of the alleged negli 
gence is in the first instance on the plain 
tiff occurs wherever the facts already 
established are such that the proper and 
natural inference immediately arising 
from them is that the injury complained 
of was caused by the defendants negli 
gence or where the event charged a* 
negligence 'tells its own story' of negl'- 
gence on the part of the defendant, the 
story so told being clear and unambiguous 
To these cases the maxim res ipsa loqui- 
tur applies Where the doctrine applies a 
presumption of fault is raised against 
the defendants which if he is to succeed 
in his defence must be overcome by 
contrary evidence the burden on the 
defendant being to show how the act 
complained of could reasonably happen 
without negligence on his part Where 
therefore there is a duty on the defen 
dant to exercise care and the circum- 
stances in which the injury complained 
of happened are such that with the exer- 
cise of the requisite care no risk would 
in the ordinary course of events ensue 
the burden is in the first instance on the 
defendant to disprove h's liability In 
such a case if the injurious agency itsell 
and the surrounding circumstances ar** 
entirely within the defendants control, 
the inference is that the defendant » 
liable and this inference is strengthened 
if the miunous agency is inanimate 

14 In the present case also the e 
principles directly apply Here also the 
bus went off-side and struck agalns* » 
tree It must have been with great v^Io- 
city otherwise it v as not possible 
two passengers would have died instant' 
neously on the spot 
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15. The defence is that the accident 
was caused due to the sudden breakage 
of a mam spring It may first be seen 
whether the breaking of the spring was 
the cause of the accident or was its effect. 
The function of the springs is to support 
the body of the vehicle to avoid ierks when 
it is in motion. It has no connection either 
with the steering wheel or the brakes 
Therefore, it is patent enough that the 
spring broke as a consequence of the 
vehicle striking against a tree. 

16. It is not wholly without signifi- 
cance that the bus was running down a 
slope (per evidence of Natrajan D W. 3). 

17. But assuming (though not hold- 
ing) that the spring broke before the im- 
pact, the burden was still on the defen- 
dants to prove want of negligence It 
was for them to prove that reasonable 
care had been taken in spite of which 
the spring broke. Neither the driver, nor 
the mechanic (and this was the only evi- 
dence produced by the defendants) gives 
the cause of the breaking of the spring; 
for instance, that there was a big boulder 
or some such other obstruction on the 
road which struck against the spring and 
broke it All that the driver and Sub-Ins- 
pector of Police state is that there was 
a sound like "Thak”, but neither of them 
says that the spring struck against any 
heavy article or obstacle If the defence 
hypothesis were to be accepted, the only 
Possible cause of the breaking of the 
spring was that it was worn out due to 
age. This also would mean negligence be- 
cause the spring was not replaced by a 
new one even when it had run for 10 
years Neither the mechanic, nor the 
driver says that the original spring had 
been replaced by a new one See also 
Hutchins v. Maunder, (1920) 37 TLR_ 72 

18. Jogendrapal (D W 9), the driver 
of the bus, says that while the bus was 
running on the 7th mile, there was a 
sound like "Thak”, and there was_ a 
skid. He applied the brakes and tried 
to bring back the vehicle on the road, but 
it struck against a tree He says that the 
main leaf of the spring had broken so 
that it was not possible to keep the 
vehicle under control He admits that 
there is no direct connection between the 
main spring and the brakes He denied 
that the defect of the spring caused the 
vehicle struck against the tree He even 
denied that the bus struck against the 
tree with great force. His evidence is 
unreliable. 

19. S. L Dubey (D W. 2) who is a 
Sub-Inspector of Police stated that he 
was a passenger in that bus When it 
reached the 7th mile from Jagdalpur 
towards Jeypore, there was a skid all of 
a sudden and the bus struck against a 

tree He savs that before the 
skid there was some sound like "Kat Kat” 
and from this the witness inferred that 


some part had broken. He says that 
almost all the passengers received in- 
juries He also got an injury below an 
eye He filed a challan regarding this 
accident, although the investigation was 
done by another Sub-Inspector This 
witness says nothing about the speed at 
which the bus was running Almost all 
the passengers received injuries, which 
itself shows that the bus must be r unn ing 
at a high speed and must have attacked 
the mango tree with a very great force 
He does not say that the main spring 
broke 

20. Natraj (D W 3) was produced by 
the defendants to show that the bus had 
been checked up He was a Foreman m 
the employment of defendant No 2 He 
says that the bus had left for Jeypore 
at 2 P M and at midday he had check- 
ed up the bus. It was in perfect order 
and there was no defect. But he does 
not give the details of the checking. He 
does not specifically say that he had 
checked the springs. He says that after 
the accident he went to the spot He saw 
that the front main spring of the right 
side had broken. He says that when the 
spring breaks, the vehicle skids and goes 
out of the control of the driver. The bus 
was of 1949 model and the accident occur- 
red in February 1959. Thus, a thorough 
check up was every time necessary, as 
the vehicle was 10 years old This wit- 
ness stated that there was a slope where 
the accident occurred and that the speed 
of the bus should not have been more than 
15 to 20 miles per hour. These things the 
driver himself did not say Then this wit- 
ness says that when brakes are suddenly 
applied, the vehicle could skid to 8 to 10 
feet but according to the driver himself, 
it had gone at least 15 feet off-side. It is 
thus clear that the evidence of this wit- 
ness is useless 

21. On this analysis, it must be said tha 
the defendants did not prove that the vehi- 
cle had been thoroughly checked up and 
all that was necessary to do was done, to 
ensure that the spring would not break, 
as was required of them haring regard 
to the fact that it was used for carrying 
passengers 

22. Shri Dharmadhikari contended 
that the burden had shifted to the plain- 
tiffs He relied on Hughes v Lord Advo- 
cate, (1963) 1 All ER 705; R v Spurge, 
(1961) 2 All ER 688 In our opinion, these 
decisions do not help the respondents in 
this case It is in evidence of the driver 
and the mechanic, both produced by the 
defendants, that the danger was foresee- 
able The driver was aware of the 
tendency of the vehicle to skid and to go 
out of control, if the ma'n spring broke 
The facts of the latter case, relied on by 
Shri Dharmadhikari are not apposite. 

23. Recalling the dicta in Gobald 
Motor Service. AIR 1962 SC 1 (supra) 
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it must be said here aiso that It is evi- 
dent from the picture of the accident that 
the bus must have been driven at a high 
speed Thus the defendants are clearly 
liable and the finding reached by the 
trial Court must be set aside 

24 Adverting now to the question of 
quantum of damages the Supreme Court 
has restated the principles laid down by 
Viscount Simon in Nance v British 
.Columbia Electric Railwav 1051 AC 601 
[which may be summed up thus (1) The 
[expectation of the life of the deceased 
(has to be estimated having regard to his 
age bodily health and the possibility of 
premature determination of his life by 
later accidents (2) Having regard to the 
amounts which the deceased used to 
spend on his dependants during h's life- 
time and having regard to other circums- 
tances the amount which is required for 
future provision of the dependants is to 
be estimated (3) The estimated annual 
sum must be multiplied by the number 
of years of the estimated span of life of 
the deceased and that must be balanced 
by any pecuniary advantage which, from 
whatever source comes to the defendants 
by reason of the death. (4) The burden Is 
on the plaintiffs to establish the extent of 
their loss 

25 In the present case there is posi- 
tive evidence of Bansilal (PW 1) who is 
the brother of the deceased He says that 
the deceased was doing hotel business in 
partnership with one Shaligram The in- 
come of each of them was Rs 500/- per 
month There was an argument construct- 
ed on the language used by the witness 
DONO KI MASIK AMADANI 500/- TH1 
and it was argued for the respondents 
that Rs 500/- per month was not the in- 
come of each of the partners but of both 
the partners But this interpretation is 
not correct when the immediately fol- 
lowing sentence is read The witness says 

SAL KA DO DHAI HAZAR RUPAYA 
RAWEL GRAND APANE U1SSE MLN 
SE BACHATA THA If the income of 
both had been Rs G000/- a year calculat- 
ed at Rs 500/- per month then the share 
of Raw el Chand would haye been only 
Rs 3 000/- annually and he could not 
save Rs 2 500/- out of it Thus the cor- 
rect reading of the deposition vail be 
that the income of each of them was 
Rs 500/- In ordinary parlance the ex- 
pression DON ON KI AMADANI I00o/- 
HAI is sometimes used to mean that the 
income ol each of them is Rs j 000/- The 
sta’ement of Bansilal and the manner in 
which we have read the above statement 
is supported by the evidence of Shaligram 
fPW 2} He says that he and Rawel 
Chand were running the New Punjab 
Hotel The share of each was half They 
were also carrying on business in baherv 
within the hotel From the bakery and 
the hotel business, both of them were 


earning Rs 900/- to Rs 1 000/- per monJi 
Rawel Chand had a good standard of 
living He used to get between Rs 503/ 
and Ps COOl- a month and from it he 
used f o spend about 250 on his child 
ren aid himself and used to save Rs 2a0 / 
per month They both lived in the same 
house separately 

26 The age of Rawel Chand was 36 
years at the time of the accident The 
youngest child Naresh Kumar /appellant 
No 4) w r as in the mothers lap His age 
was six months at the time of the acci 
dent and the age of the eldest daughter 
was about 9 years In between them ii 
a boy whose age was 6 years at that time 
and a girl whose age at that time was 
4 years 

27 The plaintiffs are thus two brothers 
and two sisters their ages being 9 years, 
6 years 4 years and 6 months respec- 
tively In this accident they lost both 
their parents There is evidence of Band 
lal that Rawel Chand was in a healthy 
state of body and that he would have 
lived at least for 30 to 35 years more In 
our opinion this was a fair estimate of 
the span of Rawel Chand’s life But we 
need not go to that extent and it would 
be sufficient to calculate the loss of the 
plaintiff owing to the death of their 
father on the basis that each of them 
would have had the benefit of financial 
support from him till each of them com 
pleted education and the girls were 
married Roughly we will put the age at 
22 for this purpose Now it will be only 
a reasonable and modest estimate that 
having regard to his standard of living 
Rawel Chand would have spent and 
would have continued to spend Rs 50/- 
per month on each child Thus the Jos. 
to plaintiffs was as follows 

(H Plaintiff No 1 at Rs 600/- 

per year for 13 years Rs 7 800 00 

(2) Plaintiff No 2 for 10 years 

at Rs 000/- per year Rs 960000 

(3) Plaintiff No 3 for 18 years 

at Ra 600/- per year Rs 10 800 00 

(4) Plaintiff No 4 for 21 jears 

at Rs GOO/- per year Rs 12 600 00 
Total Rs 40 80000 
Calculating this at Rs 40/- per month 
per child it comes to R3 32 640/- In thi* 
mode of calculation, we have ignored that 
the deceased would have spent more on 
the marriages of the children and that 
they would have continued to get some 
thing from him even after attaining the 
age of 22 years 

28 In the present aopcal the appel 
lants hav e claimed Rs 24 000/- only 
Even after taking into consideration 
fact that by depositing the lump sum 
amount they would get interest, v.e are 
of the opinion that the amount claimed 
is from every angle reasonable compen- 
sation. 
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, , t„ w ho acluallv constructed the building 

29. As regards the liability o£ the In- nct5 l|g ence was the causa causans 

urance Co . since the bus “5® f or the collfpse of the building. The fact 

iccident was insured against that the accused’s act might have been tho 

isks and since both the parents of the n non was nQt sufficient . AIll 

t ppellants were travelling m that bus c — 

he insurance company, by \ irtue 01 
Section 95(2) (b) (second part), is liable 
to pay Rs. 2,000/- as compensation lor 
each of the two passengeis 


30. Shri Dharmadhikari, learned 
counsel for the Transport Co (lesporxden 
No 2), -urged that the insurer had charge 
ed extia premium of Rs 95/-. This 
appears to be so from the statement of 
the premium charged as entered m the 
Policy, but that merely shows that it was 
in respect of limited liability for 38 Pas- 
sengers at Rs 2/8/- per head But. Shu 
Dharmadhikari could not show 7 either 
from the policy, or from any other _ evi- 
dence. that by charging this additional 
premium, the liability became unlimited 
as provided in Section 95 (2) (c). 

31. The appeal is allowed. The judg- 
ment and decree passed by the trial 
Court are set aside. Instead, a decree for 
Rs 24,000/- and costs in both the Courts 
shall be passed in favour of the appel- 
lants against Jogendrapal, the driver, and 
M/s. Patny Transport Ltd , the owner of 
the vehicle, (respondents 1 and 2 respec- 
tively) lointly and severally. The Insu- 
rance Co , (respondent No 3) shall be 
liable jointly and severally to the extern 
of Rs. 4,000/- out of the decretal amount 

Order accordingly 


1970 CRI, L. 3. 705 (Yol. 76, C. H. 169) = 
AIR 1970 MADRAS 19S (V 57 C 52) 
KRISHNASWAMY REDDY, J. 

Public Prosecutor, Appellant v. Pitchaiah 
Moopanar alias Pitchaian Pillai, Respondent 
Criminal Appeal No. 492 of 1966, D/- 16- 
10-1968, from Order of S. -J., Madurai in 
Cri Appeal No. 103 of 1965. 

Penal Code (1800), Sections 304-A, 337, 
338 and 290 — Accused., a layman, putting 
up a building employing masons — Masons 
constructing it negligently — Collapse of 
building resulting in the death of several 
inmates— Accused held could not be con- 
oT buildh ^)° Tt — Negligence — Collapse 

Where the accused, the manager of a 

nf 1 Rc u- a nnA build ! n S put up at a cost 
or us ■ioMlU employing masons therefor 
and the masons constructed the same with 


1965 SC 1616, Foil. 

(Paras 9 and 11) 
Cases Referred. Chronological Paras 
(1965) AIR 1965 SC 1616 (V 52) = 

1965 (2) Cn LJ 550, Mohd. 
Rangawalla v. Maharashtra State 10 

Asst. Public Prosecutor, for Appellant; 

V. Rajagopalachari, for V, V, Raghavan, for 
Respondent. 

JUDGMENT: This appeal has been pre- 
ferred by the Public Prosecutor against the 
order of acquittal of the respondent by the 
Sessions Judge, Madurai, m C. A. No, 103 
of 1965 by his judgment dated 1S-2-196G, 
setting aside the conviction and sentence 
imposed by the Special Additional First 
Class Magistrate, Madurai, in C. C. No. 1 
of 1964 under Sections 304-A, 337, 338 and 
290, I. P. C. 

2. The prosecution case is briefly this: 
The respondent Pitchiah Moopanar was the 
Manager and correspondent of the Saras- 
watlii Higher Elementary School, Maninaga- 
ram Second Street, Madurai. At about 12 
noon on 4-4-1964, a portion of the building 
collapsed while classes w’ere being held in 
the school resulting in the death of 35 girl 
students and a middle aged woman. 
Further, 16 students sustained grievous 
injunes and 142 students sustained simple 
injuries. A cow and two calves died, and 
one cow was injured The Collector o£ 
Madurai directed P. W, 215 Sri. Javapalan, 
Executive Engineer, to inspect the building 
and submit a report as to the cause for tho 
collapse of the building An enquiry was 
also held by the Revenue Divisional Officer, 
Madurai. Certain broken pieces of brick 
masonry construction avere examined by 
P W. 214 Sri Muthukumaran, Research 
Officer at the Research Laboratory 7 of the 
Soil Mechanics and Research Division of 
the Public Works Department and he gave 
his opinion, After receiving the report of 
P. W. 215, based upon the report of 
P- W. 214, the Inspector of Police, B North 
Circle, Madurai, fifed a charge-sheet against 
the respondent under Sections 304-A, 336, 
337, 33S, 288 and 290 read with 109 I.P.C, 
3, It is the case of the prosecution that 
the respondent who was the Manager of 
the said school was responsible for the 
proper upkeep and maintenance of the 
building in which the school was being 
conducted and that he had not exercised 


r -J , 1 ouuic >y ini _ — iiui cveruiseu 

„SuL°J 1C1 die mortar, the building that amount of reasonable care expected of 
“ Ef killing several inmates, and tba brawn constructing and maintaining tho 
L™ ,i, Sh T V a d . Ae , accused mas a building The respondent had takfn on 
a> ., „ iwd t0 depend on others skilled lease the vacant portion around a Samathv 
m the matter of putting up buildings: on a monthly rent of Rs. 7 from P. W 5 

Held, that the accused could not he held Karuppan Chettiar to whom the site helons- 
gmity tor the n egligence of the persons ed ! nd m, as conducting the school in tiled 

?roVr s ?v b “!o ! nt 
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storeyed building on the site and after 
the budding was constructed an agreement 
was entered into between the respondent 
and V W 205 that the respondent was to 
pay Rs 250 per month as rent, that this 
amount was to be deducted from the value 
of the budding winch was fixed at Its 32 000 
and that after the entire amount is wiped 
out by adjustment of rent, P W 20» 
would become the owner of the building 

The prosecution suggested that the res- 
pondent, with a view to make profit cut of 
running of the school and since the bund 
ing itself would not belong to him after 
some time got the building constructed 
with bad materials and without proper 
techncal advice and assistance and m viola 
tion of certain orders passed by the Mumci 
polity and thus was rash and negligent in 
putting up the budding in a humed man 
ner without devoting any care expected of 
a prudent man It was also suggested that 
even after the construction of the building 
he was not attending to the repairs of the 
huildmg then and there even when he had 
come to know that the building required 
Immediate repairs 

4 The prosecution let in evidence to 
show that the respondent submitted a plan 
for the construction of building prepared 
by P W 203 Meenakshisundaram an un- 
licensed Surveyor and after the plan was 
approved by the Municipality, he made 
deviations from the approved plan and 
constructed the budding and that m spite 
of notice to remove the deviations he dis 
obeyed the orders of the Municipality and 
completed the construction humedly and 
that as a result he was prosecuted and 
sentenced to pay fine The prosecution has 
further tendered evidence that in respect of 
the construction of the budding lime 
mortar used was prepared by the respon 
dent himself using almost double tho 
quantity of sand that would be mixed with 
lime and that he had not taken any techm 
cal advice whatever but constructed the 
btuldxtg Kith the s/d cl Cody masons 

Evidence was also tendered that the 
pillars both in the mound floor and m the 
first floor were heavily overloaded that the 
excess load on the masonry pillars had 
resulted in cracks to the building that in 
spite of such cracks no attempt was made 
by the respondent to take proper technical 
advice even at that time and that he was 
callously indifferent to the safety to the 
building as well as the persons who u>ed iL 
It is also the case of the prosecution that 
besides the cracks on the wails of the build 
fag, in some places the beams had sacked 
on account of overloading and that 
casuanna posts had been given as prop- to 
support the bent beams and that even then 
the respondent had not taken proper steps 
to ensure the safety of the building 

5 The respondent contended that he 
bad taken proper technical advice from one 
Nataraja Filial, a Retired Assistant Town 


Planning Officer of Madurai MumcipaW 
and after getting his advice he entrusted 
the work of construction to the mason. 

P \V 200 Ramaswamy Naidu deposed that 
he was not a skilled person, that he was 
not responsible for mixing of moitar using 
more quantity of sind that he was not 
supervising the construction as he did cot 
know the technique of construction and 
that the said Nataraja Pillai was supems 
mg the construction He further added that 
he was effecting repairs whenever he was 
told about the necessary repairs to be done 
that he did no* construct the building 
with profit motive that the immediate 
cause of the fall was really the action of s 
mason who tampered with a pillar which ' 
required repairs and that he was neither 
rasn nor negligent in the construction of 
the building or its upkeep The respon- 
dent examined nine witnesses to substantiate 
his case 

C The learned Magistrate after bearing 
the evidence tendered by the prosecution 
found that the respondent constructed the 
budding at a cheap cost with a prohj 
motive and without taking proper technical 
advice and that that itself would be a rash 
and negligent act and therefore convicted 
the respondent 

7 On appejl the learned Sessions Judge 
acquitted the respondent b> his wcjlrea 
soned judgment after having discussed all 
the points raised by both sides lie urn 
matelv found that the respondent was not 
a skilled person that he had to depend 
upon the mason for the construction of the 
work and that the respondent could not 
have known as to what kind of mortar and 
what guantity of mortar should be u.ed as 
it was not within his knowledge The learn- 
ed Judge accepted the version of the r<»s 
pondent that the work has done by the 
mason Ramasami Naidu fP \V 206) and 
that the respondent could not be 
liable for the rash and negligent act The 
learned Sessions Judge also found that we 

re-ponrfenf wouM not have constructed 
building in a humed manner by using baa 
materials as he had put his o -n mtney 
spending a sum of Rs 32 000 for the pur 
pose of occupying it at least for ten 
so that the amount spent by him could be 
viped oat by adjiutmen* of rent for tea 
years 

8 There cannot be any doubt that the 
budding collapsed as a result of which tin 
fortunately 35 school children died and 
several others were injured The mam 
question is whether the collapse of the boila 
ing was due to the rash or negligent act or 
the respondent The learned Public *1°* 
secutor reiterated the same points urged to 
behalf of the prosecution before the CPPf* 
fate Court, but stressed before me that tr* 
act of th»* respondent in not having attend 
ed to immediate repairs b> taking tfC x“T 
cal ad vie* after having come to kimr 

it required such repairs should be he-a 
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be a rash and negligent act on his part. 

He rebed upon the evidence of P. W. 20S 
Paramanandam, the carpenter. P. W. 208 
stated that a few months before the collapse 
of the school building the respondent sent 
for him to inspect the beams of the build- 
ing. He found one beam of the ground 
floor and one beam of the first floor bent. 
xxxxxxxx x 

xxxxxxxx x 

XXXXXXXX X 


9. It is not the case of the prosecution 
that the respondent himself constructed 
the building. It is not disputed that he 
sought the assistance of the masons and the 
masons constructed the building. If the 
masons had not done the work properly 
and if they had been negligent m not mix- 
ing the hme mortar in proper proportions, 
the respondent could not be made liable for 
the negligence of those persons who actual- 
ly constructed the building, who are sup- 
posed to be skilled. The respondent is a 
layman. He, therefore, cannot be held 
liable for the negligence of the persons 
who actually constructed the building which 
negligence is the causa causans for the 
collapse of the building. 

10. In Mohd. Rangawalla v. Maharashtra 
State, AIR 1965 SC 1616, it is held that 
death must be direct result of the rash or 
negligent act of accused and the act must 
be efficient cause without intervention of 
another’s negligence, and it must be the 
causa causans, and it is not enough that it 
may have been the causa sine qua non. 

11. In the result, I find, taking an all 
round view of the case, that the prosecu- 
tion has not established beyond reasonable 
doubt that the school building collapsed 
causing the death of several persons and 
injuries to several others by the rash and 
negligent act of the respondent. In any 
event, I do not see any compelling reason 
to reverse the order of acquittal, by the 
teamed Sessions Judge. 


12. It is of course unfortunate ft 
several school children died as a result 

Wi c ,° J apse - H Municipal authonti 
had taken care to inspect the buildr 
penodicaily being a public institution, ti 

babW f 6 Could have been pi 

tw y • , 11 1S gratifying to nc 

o. . immediately after this incident, t 
tate has brought a legislation to conb 
<nd regulate the construction, upkeep a 
maintenance of the public buildings P It 
at least expected in future that the autl 
nties concerned would be vigilant and t a 

inspect the buildings, wherein public ins 
tuhons are housed, and, if they find su 
buildings are unsafe, to take immediate a 
propnate action as they deem fit. 

13. The appeal is dismissed. 


Appeal dismissed. 


1970 CRI, Ii. J. 707 (Yol. 76, C. N. 170)= 
AIR 1970 SUPREME COURT 549 
(V 57 C 121) 

(Fiom Madras: 1969 Mad LW (Cri) 274) 


S. M. SIKRI, G. K. M1TTER, 

K. S. HEGDE, A. N. RAY AND 
P. JAGANMOI1AN REDDY, JJ. 

Lennart Schussler and another. Appel- 
lants v. Director of Enforcement and an- 
other, Respondents. 

Criminal Appeals Nos. 113 and 163 of 
1969, D/- 14-10-1969. 

(A) Defence of India Rules (1962), 
Rule 132A (since repealed by Defence of 
India (Amendment) Rules, 1965) — Pro- 
secution for offence under Rule cannot 
be launched subsequent to its repeal as 
there is no saving provision under the 
Defence of India (Amendment) Rules 
(1965) — AIR 1970 SC 494, Foil. 


(B) Penal Code (1860), Ss. 120B, 120A — 
Foreign Exchange Regulation Act (1947), 
Section 21 (1) — Contract contemplated 
under Section 21 (1) __ Nature — Sec- 
tion 121 (1) does not cover criminal con- 
spiracy similar to Section 120B _ Com- 
plaint in respect of illegal acquisition of 
foreign exchange — Allegation therein 
that two accused agreed to obtain foreign 
exchange illegally — Framing of charge 
under Section 120B — Maintainability. 

A complaint in respect of illegal acqui- 
sition of foreign exchange filed against 

dfigSnT" C °” taineCl fcllowfa S 


c accused. Who was the 
Managing Director of a Company entere 
Hito agreement xvith a foreign Commm 
for supply of raw material to his com- 
pany. Under the agreement the foreigr 
company also agreed to over-CoS 
die value of goods and give credit of the 
over-invoiced amount tnthl d! , the 
count of tS°t aC ' 

foreigner, also entered into L ’ 2 
with P, by which he agreed to K® r 
m opening the account in a fore fan ? 
and to deposit in bank too * ^ kanh 

dited to & account by & e £2?* 
pany from time to hJL ™ e J orei S n com- 
P secretly aboil t the^c C oSs '° /ft® 

agreements were entorXt • ). A1 111656 
India and before C d - lnto outs Me 
Foreign Exchange I°rce of 

Rule 132-B of Defence' CC- 4, ct or 
Acquisition of foreign exeb Indla - RuIes * 
manner was not an offSce^f ft? 

°i the agreement behvc.o p 

LM/AN/FI90/69/DVT/M 



70S 


Lcnmrt v Director of enforcement lD?0Cn.Lj 


thelew, L agreed to assist P in the belief 
that he would be assisting P in acquiring 
foreign exchange illegally L continued 
to help P even after acquisition of foreign 
exchange in such manner became offence 
under the law 

Held (Per Majority, Mittcr & Hegde, 
JJ contra), on the allegations m the com- 
plaint both the accused could be charged 
under S 120B, Penal Code as it seemed 
that the several alleged acts of both 
the accused were in furtherance of the 
alleged conspiracy to obtain foreign ex 
change illegally (Para 10) 

Held, further that the alleged agree 
ment between the two accused was not 
one which transgressed Section 21 (1) of 
the Foreign Exchange Regulation Act 
Hence Section 120B would apply Agree 
ment between P and the foreign company 
if proved, would however, fall within the 
mischief of Section 21 (1) (Para 8) 

The combined effect of the several 
provisions of Section 21 does not lead 
to the view that sub section (I) covers a 
case of criminal conspiracy similar to Sec 
tion 120B Section 21 does not m terms 
deal with an agreement to commit an of- 
fence or a legal act in an illegal way but 
merely provides that an agreement or 
contract by itself ought not to evade or 
avoid the provisions of the Act The 
contracts or agreements contemplated 
under Section 21 are those which are 
entered into during the course of com 
mercial transactions and it is the mten 
tion of the legislature to prohibit that 
such contracts or agreements ought not to 
provide for the evasion or avoidance of 
any of the provisions of the Act cither 
directly or indirectly The words ‘’direct- 
ly or indirecti/’ do not take in any 
agreement to do illegal acts in future 
1969 Mad LW (Cn) 274, Affirmed 

(Para 8) 

(C) Tcnal Code (1860), Sections 120 \ 
120B — Agreement to do illegal act — 
Acts not amounting to offence done by 
one conspirator in furtherance of that 
agreement — lie is still liable to be con 
viefed under Section 120B 

Where the agreement between certain 
persons is a conspiracy to do or continue 
to do something which is illegal it is im 
material whether the agreement to do 
any of the acts in furtherance of the 
commission of the offence do not strict!) 
amount to an offence The entire agree- 
ment must be viewed as a whole and it 
has to be ascertained as to what in fact 
the conspirators intended to do or the 


object they wanted to achieve Consc 
qucntly, even if the acts done by a can 
spirator in furtherance of the criminal 
conspiracy do not strictly amount to of 
fence, he is liable to be convicted under 
Section 120B Lit 3 HL 305, lief to 

(Para 8j 

(D) Penal Code (i860), Section 12QA - 
Essentials of offence — • Agreement be 1 
tvv ccn tw o or more persons — When con 
stitutes conspiracy — Continuance of 
agreement — Effect 
The first of the offences defined in Sec- 
tion 120A, Penal Code which is itself 
punishable as a substantive offence is the 
very agreement between two or more 
persons to do or cause to be done an 
illegal act or legal act by illegal means 
subject however to the proviso that where 
the agreement is not an agreement to 
commit an offence the agreement does 
not amount to a conspiracy unless it is 
followed up by an overt act done by one 
or more persons m pursuance of such 
an agreement There must be a meet 
jng of minds m the doing of the illegal 
act or the doing of a legal act bv illegal 
means If in the furtherance of the con 
spiracy certain persons arc induced to 
do an unlawful act without the knowledge 
of the conspiracy of the plot they can 
not be held to be conspirators, though 
they may be guilty of an offence per 
taming to the specific unlawful act The 
offence of conspiracy is complete when 
two or more conspirators JnvO agreed 
to do or cause to be done an act winch 
is itself an offence m which case no 
overt act need be established An agree 
ment to do an illegal act whfch amounts 
to a conspiracy will continue as long a* 
the members of the conspiracy remain in 
agreement and as long as they are a ,?, 
ing m accord and in furtherance of th 
object for which they entered into 
agreement (Para o') 

Cases Referred Chronologicil Para* 

(1970; AIR 1970 SC 401 (V 57} - 
Ra>ala Corporation (P) Ltd 
v The Director of Enforcement 
N Delhi S 6 20 21 23 

(1968) Cn Misc Petns Nos 978 and 
980 of 1968 = 1969 Mad I W (Cn) 

98 Ray ala Corporation (P) Ltd 
v Director of Enforcement, „ 

Delhi , * 

(1931) 1931 2 KB 425 = (1951) 1 
All ER 917, Ret v Barnett 
L R 3 H L 303, Lord Chancellor 
in Denis Dowling Mulcahy V 
Queen 


26 
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The following Judgments of the Court 
were delivered By 

JAGANMOHAN REDDY, J. (on behalf 
of Sikri and Ray, JJ. and himself): The 
Director of Enforcement, New Delhi, 
filed complaint on Februaiy 16, 1969 be- 
fore die Chief Presidency Magistrate, 
Madras against Lennart Schussler, accused 
No. 1, and M. R. Pratap, accused 2 
Managing Director, the Rayala Corpora- 
tion Ltd. hereinafter referred to as A.l 
and A.2 respectively under Section 120-B 
I. P. C. and Sections 4 (3), 5 (1) (a) and 
9 of the Foreign Exchange Regulation 
Act (VII) of 1947 (hereinafter called the 
Act). Two Criminal Miscellaneous Peti- 
tions, one filed by A1 being No. 459 of 
1969 and the other filed by A2 being 
No 621 of 1969 for quashing the com- 
plaint were dismissed by the Madras 
High Court by a common judgment 
against which these two appeals by certi- 
ficate have been filed. 


2. The complaint which is in respect 
of die acquisition of 88913.09 Swiss Kro- 
nars in contravention of the Act states 
that on reliable information received by 
the Assistant Director of Enforcement, 
Madras that A2 was utilising liis position 
as Managing Director of the Rayala Cor- 
poration Ltd. in acquiring foreign ex- 
change illicitly, on December 20, 1966, 
a search was conducted of die premises 
of the said company in the presence of 
A2, Jaga Rao and the legal adviser of 
the company one Sita Ram. During the 
search certain documents were recovered 
and seized, one of which was a letter 
dated the 25th March, 1965 in Swedish 
language from the Associated Swedish 
Steels A. B Sweden, known as ASSAB 
to A1 with the enclosures. The Rayala 
Corporation Private Ltd. was a concern 
manufacturing Halda typewriters for 
which purpose certain materials were be- 
ing imported • from Sweden The firm 
with which initially the transactions were 
being entered into was known as A. B. 
Atvidabei gs, later known as Facit AB, of 
\\hicli Al, a Swedish national, has been 
the export manager. It is alleged that in 
August 1963, A2, Jaga Rao and Al met 
together at Stockholm and agreed to a 
plan regarding puichase of certain raw 
materials, namely. Steel alloy sheets 
directly from ASSAB instead of purchas- 
ing . them from Atvidabergs At that 
meeting A2 infoimed Al that henceforth 
he would buy mateiial on behalf of his 
company from ASSAB instead of M/s 
Atvidabergs. A2 further informed Al 
that tire arrangement made between him 


and the ASSAB was to over-invoice the 
value of goods by 40 per cent of the true 
value and that he should be paid the 
difference of 40 per cent on account of 
the aforesaid over-invoicing by crediting 
it to his personal account, and that since 
under the laws of India this acquisition 
by him was unlaxvful and had to be kept 
secret, it should not be mentioned in the 
Official correspondence of Messrs. Rayala 
Corporation with the Swedish firm. He 
requested the first accused to help him 
m opening the account in Swenska Hand- 
les Banken, Sweden, in order not to 
transfer the money lying to his credit in 
Atvidabergs but also to have further 
deposits to his personal account from 
ASSAB on account of the difference be- 
tween the actual value and the over-in- 
voiced value. Al agreed to act as re- 
quested by A2 A2 made arrangement 
with ASSAB to intimate to Al the various 
amounts credited to A2’s account and 
asked Al to keep a watch over the cor- 
rectness of the account and to further 
intimate to him the account position from 
time to time through unofficial channels 
and whenever Al came to India. Al is 
said to have agreed to comply with this 
request. Subsequently in November 1965 
Al came to India when he is said to 
have brought the incriminating letter 
dated the 25th March 1965 which was 
seized. He is said to have also agreed 
at that time with A2 to continue to help 
him to accumulate foreign exchange il- 
legally in the same manner. In Septem- 
ber 1966 also Al arrived at Madras where 
he stayed for a month and at that time 
also he brought further details of the ac- 
count The gravamen of the charge is 
set out in paragraph 9 of the complaint 
as follows- — “Thus it is clear that A 1 
and A 2 agreed to commit illegal acts, 
namely, acquisition by A 2 of foreign 
exchange illicitly and retaining the same 
abroad without suriendering the same to 
the Government of India and also to de- 
fraud the Government of India of foreign 
exchange thereby contravening Sections 4 
(3), 5 (1) (e) and 9 of the Foreign Ex- 
change Regulation Act and Rule 132A of 
the Defence of India (Amendment) Rules, 
1964 and further that between August 
1963 and 1966, A 1 and A 2 in pursuance 
of the said agreement did commit acts in 
contravention of Sections 4 (3), 5 (1) (e) 
and 9 of the Foreign Exchange Regula- 
tion Act and Rule 132A of the Defence of 
India (Amendment) Rules, 1964 and there- 
by committed offence punishable under 
Section 120B of the Indian Penal Code, 
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read with Sections 4 (3), 5 (1) (e) and 9 
of the Foreign Exchange Regulation Act 
and Rule 132A of the Defence of India 
(Amendment) Rules, 1964* 

3 The complaint also refers to the 
fact that C C No 8736 of 1963 had al 
ready been filed against the Rayala Cor 
poration Private Ltd In view of this 
reference it is necessary, for a better ap 
precfation of the issues involved in this 
petition, to give a brief account of the 
earlier proceedings taken by the Directo- 
rate of Enforcement in this regard It 
appears that the earlier notice sent by the 
Enforcement 5 Directorate dated the 25th 
August, 1967, was for the contravention 
of the Act in respect of 244,71370 Swiss 
Kronars alleged to have been deposited 
in A 2s bank account, which amount in 
eluded 88 91309 Swiss Kronars This 
notice was followed by a further show 
cause notice under Section 23 (3) of the 
Act dated the 4th November 1967, to 
A2 as to why he should not be prose- 
cuted m respect of 8S913 09 Swiss Kro 
nars A 2 in his reply of November 13, 
1967 to the show cause notice of the 
25th August, 1967 denied the allegations 
The Enforcement Director further issued 
another show cause notice dated the 15th 
November, 1967, to the other directors of 
the Corporation and its General Manager, 
Jaga Rao in continuation of the notice 
dated the 25th August asking them to 
show cause why adjudication proceedings 
should not be instituted On November 
29 1967, A 2 replied to the notice of the 
4th November 1967, denying the allega- 
tions Thereafter on January 20, 1963 
the Director of Enforcement issued a 
notice to the Rayala Corporation to show 
cause why it should not be prosecuted 
for violation m respect of 83 913 09 Swiss 
Kronars Two months later namely, on 
March 10 1968 a revised show cause 
notice was issued to the Corporation and 
£Jl, Supe ? ed,ng lhe nol,ce of ^th August 
1967 and intimating to them that they 
were prosecuting the Corporation and A 2 
for the contravention of the Foreign Ex 

tewMP 18 ? 1 Act «^ect of 
88 913 09 Swiss Kronars Four days there 
after the Director of Enforcement filed 
a complaint against the Corporation and 
A 2 under Rule 132 \ of the Defence of 
India Rules and Sections 4 (1) 4 (3) and 
5 (1) (e) of the Act Both the Corporation 
and A 2 filed Criminal Misc Pctns bein'* 
respectively Nos 978 and 9S0 of 1968 
(reported in 1969 Mad LW 98) for quash- 
ing the complaint but the High Court of 
Madras dismissed these petitions in Octo- 


ber 1968 Two appeals by certificate pre- 
ferred against that order, being Criminal 
Appeals Nos 18 and 19 of 1969 (report 
ed in AIR 1970 SC 494) were allowed 
by this Court on July 23 1969, setting 
aside the order of the High Court reject 
mg the applications under Section 561 A 
of the Code of Criminal Procedure for 
quashing the proceedings against the ap- 
pellants therein While the above pro- 
ceedings were pending, A 1 who happen 
ed to be a passenger travelling by an air 
craft from Singapore to Karachi via Palam 
was detained on November 27, 1968 by 
the officers of the Office of the Enforce- 
ment Directorate when the aircraft which 
had landed at Palam on November 28, 
1968, for refuelling had to be tempera 
nly grounded due to engine trouble On 
November 30, 1968, the Enforcement 
Directorate served a notice for adjudica 
tion on Al m his capacity as a director 
of the Rayala Corporation which was pur 
ported to be m continuation of the pre 
vous adjudication notice dated August 25, 
1967 issued to the company under Sec 
tion 23C of the Act These allegations 
were also denied by A 1 on the 30th 
January 1969 and on 5th February, I9p> 
A 1 filed a writ petition in this Court for 
the issue of a vvnt of habeas corpus u 
is however unnecessary to narrate the 
various stages of this and the subsequent 
petitions for directing A 1 s release and for 
according him permission to leave tb« 
country for Sweden The subsequent vvnt 
petition filed by him after the withdrawal 
of the first one filed on 5th February 
1969 came up for hearing along with 
these criminal appeals and this Court on 
the 10th September, 1969 while allowing 
the vvnt petition to be withdrawn pass 
ed a consent order permitting A 1 to de 
part from India provided he furnishes bank 
guarantee m the foreign exchange cquiva 
lent of Rs 1,50 000/ in Swedish Kronars 
and on his undertaking to appear before 
the Chief Presidency Magistrate Madras 
or any other Magistrate to whom the 
complaint case might be transferred at 
the time of the disposal thereof 

4 The main question in these appeals 
is whether A 1 can be charged in respect 
of acts alleged against him in the ®dm 
plaint with an offence under Section Lj® 
Indian Penal Code or with offences under 
the several provisions of the Act and 
Rule 132A of the Defence of India Rules 
read with Section 120B Indian F®” 31 
Code 

5 Before considering this question n 
is necessajy to mention that at the hm® 
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if the alleged agreement between A 1 and 
^ 2 at Stockholm neither die Defence of 
ndia Rules nor die Foreign Exchange 
Regulation Act contained any provision 
ipecifically making it an offence for a 
person resident in India to acquire fore- 
ign exchange abroad. Rule 132A of die 
Defence of India Rules was added on 
21st January, 1964, by Defence of India 
(Amendment) Rules 1964 by which deal- 
ings in foreign exchange by persons other 
dian an authorised person were prohibit- 
ed. This provision remained in force till 
31st March, 1965, when it was repealed. 
Section 4 of die Foreign Exchange Regu- 
lation Act was also amended as from 1st 
April, 1965, so as to prohibit the buying 
or otherwise acquiring or borrowing or 
selling or otherwise transferring or lend- 
ing to any person other than an autiio- 
rised dealer any foreign exchange with- 
out the previous general or special permis- 
sion of die Reserve Bank. It is there- 
fore apparent that at die time when the 
alleged agreement between A 1, A 2 and 
Jaga Rao is said to have taken place in 
Stockholm in August 1963, it was neither 
an offence under the Defence of India 
Rules nor under die Act to acquire fore- 
ign exchange in a foreign country. Rut 
it is contended by the learned Solicitor 
General that pursuant to diat agreement 
A 1 continued to help and agreed to help 
even after it became an offence under tbe 
Defence of India Rules or under the Act 
and consequently no exception can be 
taken to the complaint against A 1. At 
any rate, Section 21 (1) of the Act would 
cover such agreements which are offences 
and consequendy the accused can be 
charged with Section 120B, Indian Penal 
Code. On the other hand, learned counsel 
for the appellants Shri Asoke Sen submits 
that firstiy, tiiere was no mention of any 
allegation against A 1 in the several show 
cause notices issued either to the Rayala 
Corporation or to the directors of that 
Corporation or to A 2 but it is an after- 
thought brought about by the machina- 
tions of Jagga Rao who was hostile and 
mimical to A 2, secondly, as it appears 
on the enquiry made by A 2 at the in- 
stance of the Enforcement Directorate from 
Swenska Handels Banken, Stockholm, that 
in fact_ there is no account as alleged 
either in the name of the Rayala Colo- 
ration or m the name of the Managing 
Director of the Rayala Corporation, that 
1S > A 2, there would be no basis for the 
S the agreement al- 


7ll 


amount to a contravention of any of the 
provisions of the Act including Section 21 
(1) thereof. It would not be necessary at 
diis stage to go into these questions be- 
cause that has to be seen is whether, as- 
suming the facts as stated in die com- 
plaint to be true, A 1 and A 2 could be 
charged with the offences specified there- 
in. The answer to this question must de- 
pend upon the nature of the part which 
A 1 agreed to play in the acquisition of 
the foreign exchange under which agree- 
ment he is said to have continued to par- 
ticipate in the conspiracy by rendering 
help to A 2 in acquiring foreign exchange 
even after 21st of January, 1964, and also 
till after die amendment of Section 4 (1) 
of the Act. 

6. Under Section 120B there must b'e 
an agreement between two or more per- 
sons to commit an offence or where tbe 
agreement does not amount to an offence 
in the doing of an act which is legal, in 
an illegal way there should also be esta- 
blished an overt act. In so far as the 
offence under Rule 132A of die Defence 
of India Rules is concerned, in 1963 what 
Pratap did was not an offence, nor was 
it an offence under the Act as Section 4 
was amended with effect from 1st April, 
1965. In so far as any acts which may 
be considered to constitute an offence 
under Rule 132A of die Defence of India 
Rules, it has been held by this Court 
in Criminal Appeals Nos. 18 and 19 of 
1969, D/- 23-7-1969 (reported in AIR 
1970 SC 494), Rayala Corporation etc. v. 
Director of Enforcement, that no prose- 
cution can be launched for an offence 
under that provision subsequent to the 
repeal as tiiere is no saving provision 
thereunder. 

7. It is tiien contended that the agree- 
ment entered into in 1963 continued to 
be effective even after the acquisition of 
foreign exchange became an offence after 
the_amendment of the Act on 1st April, 
1965, and at any rate after this amendment 
an agreement by A 1 to assist A 2 was 
again said to have been arrived at in 
Madras In 1965. It is, tiierefore, neces- 
sary to examine whether such an agree- 
ment would constitute an offence and if 
so under what provision of law. The 
agreement in Madras has a reference to 
the Initial 


ui in me name or tne Manamnn u a agreement in Sweden. This 
Director of the Rayala Corporation fhj ^ agreement between A 1 and A 2, 
a o u — - - - ’ 1 ’ - - 1 a * as se t out in the complaint, can be briefly 

stated to consist of die following, name- 
ly 3n , August 1963, A 2 asked A 1 to 
nelp him (a) to open an account in 
swenska Handels Banken, Stockholm, (b) 


.. 10 d ° es hot either come under Sec- 
tion 120B, Indian Penal Code or would 
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to get the money lying to A 2s credit 
with Atvidabergs accumulated by him as 
a result of overinvoicing transferred to 
Prfltaps account with the bank and (c) to 
keep a watch on and check the correct 
ness of the account of the acquisitions 
from time to time and not to mention 
anything in the official correspondence 
but to give information otherwise Even 
in Madras in 1965 A 1 is alleged to have 
agreed to keep a watch on the account 
and bnng him statements of the account 
The offence by A 2 under the Act would 
consist of getting the goods which the 
Rayala Corporation was purchasing over 
invoiced by 40 per cent so that permis 
sion to remit foreign exchange from India 
to the extent of the amount of the over 
mvoice could be obtained from the 
Reserve Bank and after money is receiv 
ed in Sweden by the Swedish Company 
that company vvas to credit Prataps (A 2) 
account with 40 per cent of the ov er in- 
voice price If these facts are establish 
ed they certainly amount to a contraven- 
tion of Clause (1) and Clause (3) of Sec- 
tion 4 which provide that where any 
foreign exchange is acquired by any per 
son other than by any authorised dealer for 
any particular purpose or where any per 
son has been permitted conditionally to 
acquire foreign exchange the said person 
shall not use the foreign exchange, so ac- 
quired otherwise than for that purpore 
or as the case may be fail to comply with 
any condition to which the permission 
granted to him is subject and where any 
ioieign exchange so acquired cannot be so 
used or as the case may be the conddion 
cannot be complied with the said person 
shall without delay sell the foreign ex 
change to an authorised dealer Now it 
is alleged that A 2 Pratap has m breach 
ot this condition on which foreign ex 
change was released to the Rayala Cor- 
poration to pay the actual cost of the 
goods has not only not complied with the 
conditions on which the permission was 
granted but has also committed default 
in not selling the foreign exchange so ac- 

SrfdStaT " ,,h0 "' dtl3y an 

,i 8 .i, Dc I? re del,, " s " l,h *1“ question 
whether the agreement of A1 to help A2 
amounts to criminal conspiracy punish 
able under Section 120B I P C it will 
be convenient first to dispose of the sub 
mission that Section 120B I P C does 
not apply because Section 21 (1) covers 
the same ground It would appear tint 
the alleged agreement between A1 and A2 
is not one which transgresses Section 21 


(1) of the Act What Section 21 (1) pro. 
vides is that the provisions of the Act 
must be avoided or evaded by the agree 
ment or contract itself The contracts or 
agreements are those which are entered 
into during the course of commercial 
transactions and it is the intention of the 
legislature to prohibit that such contracts 
or agreements ought not to provide for 
the evasion or avoidance of anv of the 
provisions of the Act cither directly or id 
directly This assumption is made dear 
by the subsequent sub section in which 
the legislature is anxious to preserve the 
integrity of these transactions by provid 
mg that any reference to any act being 
done without the permission of the Cen 
tral Government or Reserve Bank shall 
not render the agreement invalid and it 
shall be an implied term of every contract 
governed by the law of any part of India 
that any thing agreed to be done by any 
term of that contract which is prohibit 
ed to be done by or under any of the 
provisions of this Act except with the per 
mission of the Central Government or 
Reserve Bank shall not be done unless 
such permission is granted Sub sec- 
tion (3) provides that notwithstanding any 
thing in the Act or any provision in the 
contract that anything for which pertnu 
sion has to be obtained from the Central 
Government or Reserve Bank shall not be 
clone without that permission no legal 
proceedings shall be prevented from 
being brought in India to recover any 
sum which apart from any of the said 
provisions and any such/ term would be 
due whether as a debt damages or other 
wise but Subject to the certain conditions 
provided in Clauses (a) to (c) therein 
Similarly sub section (4) states that noth 
ing shall be deimcd to prevent any in 
strument being a bill of exchange or pro- 
missory note in spite of anv inhibitions W 
the Act and notwithstanding anythin? 
contained in the Negotiable Instruments 
Act The combined effect of the several) 
provisions of Seclion 21 does not incline 
ns to the view that sub section (1) coven 
a case of criminal conspiracy similar tof 
Section I20B Section 21 docs not w 
terms deal with an agreement to commit) 
an offence or a legal ict in an ilkgdj 
way but merely provides that an a? ree j 
ment or contract by itself ought not to 
evade or avoid the provisions of the ActJ 
The agreement entered into between, 
ASSAB and A 2 Pratap would if proved.} 
come within the mischief of S 21 (I) "p 
the agreement such as the one alleged to 
have been entered into between A 1 a®®’ 
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A 2 does not itself evade or avoid any of 
the provisions of the Act, rules or direc- 
jtions. The words directly or indirectly 
do not take in any agreement to do ille- 
gal acts in future. 

8-A. It now remains to be seen whe- 
ther the alleged agreement which A 1 and 
A 2 arrived at in Stockholm in 1963 and 
again in Madras m 1965, would, if esta- 
blished, amount to a criminal conspiracy. 
The first of the offence defined in Sec- 
'tion 120A Penal Code winch is itself 
punishable as a substantive offence is the 
very agreement between two or more 
persons to do or cause to be done an il- 
legal act or a legal act by illegal means 
subject however to the proviso that where 
the agreement is not an agreement to 
commit an offence the agreement does not 
amount to a conspiracy unless it is fol- 
lowed up by an overt act done by one or 
more persons m pursuance of such an 
agreement. There must be a meeting of 
minds in the doing of the illegal act or 
the doing of a legal act by illegal means. 
If m the furtherance of the conspiracy 
certain persons are induced to do an 
unlawful act without the knowledge of 
the conspiracy or the plot they cannot 
be held to be conspirators, though they 
may be guilty of an offence pertaining 
to the specific unlawful act. The offence 
of conspiracy is complete when two or 
more conspirators have agreed to do or 
cause to be done an act which is itself an 
offence, in which case no overt act need 
be established. It is also clear that an 
agreement to do an illegal act which 
amounts to a conspiracy will continue as 
'ong as the members of the conspiracy re- 
imam in agreement and as long as they 
[are acting in accord and in furtherance of 
the object for which they entered into the 
agreement. 

_ 9. As has been noticed earlier at the 
time A 1 and A 2 entered into an agree- 
ment though A 2 thought it was an offence 
to acquire foieign exchange by the 
method he was employing it was not in 
tact an offence It is none the less alkw- 
ed that A 1 agreed to help m the belief 
that what lie is doing would be to assist 
A 2 to acquire foreign exchange illegally. 
This agreement continued and A 1 was 
assisting A 2 even after the acquisition of 
foreign exchange became illegal and is 
said to have agreed even after he came 
m Madras in 1965 to continue to help m 
acquiring the foreign exchange. It js 
however contended that the agreement of 
A t with A 2 does not amount to a cri- 
minal conspiracy because all that A 1 has 


agreed to do was to help A 2 to open 
an account in the Swedish Bank, have the 
amounts lying to the credit of A 2 
with Atvidabergs to that account and to 
help A 2 by keeping a watch over the 
account. It is true that none of these 
acts amounts to an offence, because the 
opening of the account in the Bank and 
having the amounts transferred from At- 
vidabergs was not an offence in August 
1963, and there is nothing to show that 
A 1 had not completed that part of the 
agreement relating to Atvidabergs and 
the opening of the account with the bank 
before January, 1964, or that he had ren- 
dered the assistance after that date. If 
this part of the agreement does not 
amount to a conspiracy to do an unlaw- 
ful act, then it is submitted that the 
subsequent watching over the account and 
sending or bringing a statement of the 
account of A 2 relating to the acquisi- 
tion of the foreign exchange does not 
amount to an offence. The agreement 
which constitutes an offence, it is said is 
the one between A 2 and ASSAB. The 
subsequent act of A 1 was neither neces- 
sary to acquire nor does it further the ac- 
quisition of the foreign exchange in contra- 
vention of die provisions of the Act and 
is therefore not an offence under S. 120B 
of the Penal Code. This argument would 
postulate that the several acts which con- 
stitute it can be split up in parts and the 
criminal liability of A 1 must only be 
judged by the part he has played. It ap- 
pears to us that this is not a justifiable 
contention, because what has to be seen 
is whether the agreement between A1 and 
A 2 is a conspiracy to do or continue to 
do something which is illegal and if it 
is, it is immaterial whether the agree- 
ment to do any of the acts in furtherance 
of the commission of the offence do not 
strictly amount to an offence. The entire 
agreement must be viewed as a whole 
and it has to be ascertained as to what 
in fact the conspirators intended to do or 
the object they wanted to achieve. As 
observed by Willis, J , in Ins 11th answer 
given on behalf of the Judges when con- 
sulted by the Lord Chancellor in Denis 
Dowling Mulcahy v. Queen, LR 3 HL 305 
at page 317: 

“A conspiracy consists not merely in 
the intention of two or more, but in the 
agreement of two or more to do an un- 
lawful act or to do a lawful act by un- 
lawful means. So long as such a design 
rests in intention only, it is not indict- 
ible. When two agree to carry it into 
effect, the veiy plot is an act in itself, 
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and the act oF each of the parties pro 
mise against promise, actus contra actum 
capable of being enforced, if lawful, 
punishable if for a criminal object or for 
the use of criminal means’* 

10 In this case on the allegations A 2 
asked A 1 to help him in acquiring fore- 
ign exchange illegally and A I agreed to 
help him This agreement though uu 
tially may not have been an offence was 
none the less an offence subsequently but 
A 1 did not withdraw from it and was 
said to have continued to carry out that 
agreement A Is help was necessary for 
A 2s design because otherwise he 
would not know whether ASSAB was in 
fact crediting his account m the bank 
with the amount of over invoice Only 
when ASSAB credited A 2 s account could 
he be said to have acquired the foreign 
exchange till then it was only an under- 
standing or agreement under which 
if it is enforceable a debt would be creat- 
ed m favour of A 2 The knowledge 
that the amount was being credited from 
time to time was an essential part of the 
agreement between A 1 and A 2 and 
would be in furtherance of illegal and 
unlawful design to acquire foreign ex- 
change contrary to the provisions of the 
Act It consisted in, as has already been 
stated A 1 keeping a watch over the ac- 
counts, his coming over to India on seve 
ral occasions, his bringing a letter In reply 
to Ins letter with a statement of account 
annexed in November 1965 from ASSAB 
to himself, in which the amount of foreign 
exchange credited by ASSAB to A2s ac- 
count with Swenska Handels Banken was 
mentioned, Ins statement at the time of 
handing it over that he brought the letter 
in person as he did not want to send it 
by post m view of the nature of the 
transaction and his further agreeing in 
Madras with A 2 that he will continue to 
help him The several acts of A 1 art. all 
acts in consequence of the agreement 
which had its origin in Sweden A 2 
Fratap one of the conspirators also in fur 
tncrancc of that conspiracy obtained fore- 
ign exchange invoices which were over 
priced with a view to acquire the same 
in Sweden It would therefore appear 
that on the allegations contained in the 
complaint A 1 and A 2 could be charged 
with an offence under Section 120B 
11 These appeals are accordingly dis 
missed with a word of caution that noth- 
ing that has been stated here should be 
taken as establishing any of the facts re- 
turned to constitute the offence which if 
the prosecution case has to be sustained 


must be proved at the tnal In accordance 
with law 

12 MUTER, J — These two appeals 
by certificate arise out of a common judg 
ment of the Madras High Court in Crl 
M F 469/1969 and Crl M P No 621/ 
1969 the object of both being to quash 
the complaint in C C No 5438 of 1969 
on the file of the Court of the Chief Pre 
sidency Magistrate, Egmore, Madras Cr 
M P 469 of 1969 was by Lennart Schus 
sler while Cr M P 621/1969 was by M 
R Pratap The complaint before the 
Chief Presidency Magistrate was filed on 
February 16, 1969, by the Director of 
Enforcement against Schussler and Pratap 
under Section 120 B of the Indian Penal 
Code read with various sections of the 
Foreign Exchange Regulation Act, 1917 

13 In order to appreciate how the 
complaint came to be made, it is neces 
sary to note a few facts which preceded 
it The Hayala Corporation Private Ltd , 
(hereinafter referred to as the Corpora 
tion’) used to manufacture Halda type 
writers and in that connection import 
materials through A B Atvidaberp, 
Sweden later known as Tacit AB M R- 
Pratap was the Managing Director of the 
Corporation Schusslcr, a Swedish 
national has been export manager of 
Facit AB for many years He became a 
director of the corporation in April 1969 
On information received about violation 
of the Foreign Exchange Regulation Act 
(hereinafter referred to as the Act*) the 
Enforcement Directorate raided the pre 
mises of the corporation at Madras on 
20th and 21st December 1966 and seized 
certain records According to the infor 
mation at the Directorate a plan had been 
hatched in August 1963 between Pratap 
Schussler and one Jaggarao General 
Manager of the Corporation, in Stockholm 
regarding purchase of raw materials by 
the corporation directly from a firm known 
as ASSAB instead of Facit AB to jpv® 
effect to an arrangement already made by 
Pratap with ASSAB to over invoice the 
value of the goods imported by the cor 
poration by 40% of their true value 
thereof and the difference of 40% to 
be paid to the personal account of F ra 
tap The part played by Schussler was 
to help Pratap m opening an account w 
Swenska Bendcla Banken, Sweden (he*® 
inaftcr referred to as the bank) ana to 
transfer the moneys lying to hfs credit 
Tacit AB and to have further deposit* 
made to his personal account on accom* 
of over invoicing by Assab It P, 
case of the Directorate that Pratap *•* 
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been acquiring large amounts of foreign 
exchange abroad by the above means 
from before 1963 and had retained the 
same abroad to put it beyond the reach 
of the Government of India. On August 
25, 1967, the Enforcement Directorate 
sent a notice to the corporation and Pra- 
tap alleging violations of Sections 4 (1) 
and 9 of the Act calling upon them to 
show cause why adjudication proceedings 
under the Act should not be had. The 
notice was not only in respect of 
88,913.09 Krs. but an additional sum mak- 
ing a total of 244,713.70 Sw. Krs. alleg- 
ed to have been deposited in a bank ac- 
count. This was followed by a further 
show cause notice dated November 4, 
1967, from the Directorate to Pratap 
under Section 23 (3) of the Act for pro- 
secuting him under the Act in respect of 
88,913 09 Krs On November 13, 1967, 
Pratap replied to the show cause notice 
dated August 25, 1967, denying the al- 
legations. On November 15, 1967, the 
Directorate sent show cause notices to 
the other Directors of the Corporation 
and its Manager in continuation of the 
notice dated 25th August, asking them to 
show cause why adjudication proceedings 
should not be instituted. On 29th Novem- 
ber, 1967, Pratap denied the allegations 
in the notice dated 4th November. On 
20th January, 1968, notice was issued by 
the Director of Enforcement to the Cor- 
poration to show cause why it should not 
be prosecuted for the violation of the Act 
in respect of 88,913.09 Sw. Krs. On 
March 16, 1968, a revised adjudication 
show cause notice was issued by the 
Director of Enforcement to the Corpora- 
tion and Pratap superseding the notice 
dated August 25, 1967, and informing 
them that they were prosecuting the 
Corporation and Pratap for 88,913 09 Sw. 
Krs and adjudicating in respect of 
1,55,801 Sw. Krs On March 20, 1968, 
the Director of Enforcement filed a com- 
plaint against the Corporation and Pratap 
under Rule 132-A of the Defence of 
India Rules and Sections 4 (1), 4 (3) and 
5 (1) (e) of the Act. The Corporation 
and Pratap filed Cr. M Ps. 978 and 980 
of 1968 for quashing the complaint. The 
High Court of Madras dismissed these 
petitions in October 1968 The appeals 
preferred to this Court on a certificate 
were disposed of in July 1969, quashing 
the complaint 

14. Schussler happened to be a pas- 
senger tra\ eliing by an aircraft from 
Singapore to Karachi via Palam in No- 
vember 1968. When the aircraft touch- 


ed at Palam for a short space of time 
engine trouble was noticed and all the 
passengers including Schussler were ask- 
ed to spend the rest of the night at a hotel 
until the aircraft became airworthy once 
more. Before Schussler could board the 
plane the next day ie, 27th November, 
1968, he was taken to the Enforcement 
Directorate Office and interrogated. His 
departure from India was prohibited at 
the instance of the Director of Enforce- 
ment under the Foreigners Order of 1948. 
On November 30, 1968 Schussler was 
served with an adjudication notice dated 
November 15, 1967, under Section 23-C 
of the Act in his capacity as Director 
of the Corporation and the notice was 
described as in continuation of the pre- 
vious adjudication notice dated 25th 
August, 1967, issued to the company. On 
13th December, 1968, Schussler replied to 
the show cause notice denying the allega- 
tions. On January 21, 1968, Schussler 
was served with another adjudication 
notice similar to the notice of 16th March 


1968 in his capacity as Director of the 
Corporation under Section 23C of the 
Act On 30th January, 1969, Schussler 
denied the allegations in the last adjudi- 
cation notice. On February 5, 1969, 
Schussler filed a Writ Petition in this 
Court for the issue of a writ of habeas 
corpus etc. On 17th February, 1969, 
when the said Writ Petition came up 
for hearing before this Court a statement 
was made on behalf of the respondents 
that a complaint C. C No. 5438 of 1969, 
had already been filed in the Court of 
the Chief Presidency Magistrate, Madras, 
under Section 120-B, Indian Penal Code 
read with different sections of the Act. 
A suggestion was then made that Schus- 
sler might be permitted to leave India by 
giving security by way of a bank guar- 
antee for Rs 1,50,000/-. Ultimately, on 
April 21, 1969, when the Writ Petition 
came up for hearing before this Court a 
consent order was made and the respon- 
dent agreed to withdraw the order dated 
November 30, 1968 under the Foreigneis 
Act on condition that Schussler should 
move for bail before the Chief Presidency 
Magistrate and then apply for permission 
to the Foreigners Registration Officer to 
leave India. The Chief Presidency Magis- 
trate granted bail to Schussler on two 
sureties but his application for permission 
to tlie Foreigners Registration* Officer was 
rejected on the objection raised by the 
Additional Director, E n £? r< : e ™ n .!;' 

April 30, 1969 Schussler filed Writ Peti- 
tion No. 144 of 1969 for the issue of a 
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writ of habeas corpus directing the res- 
pondents, the Foreigners Regional Regis- 
tr ition Officer and others, to allow him to 
lea\e the territory of India and for other 
reliefs This Writ Petition came up for 
hearing before this Court along with the 
above Criminal Appeals Nos 113 and 163 
of 1969 on 8th September On 10th Sep 
tember the Court ordered that the Fore- 
igners Regional Registration Officer would 
permit him to leave India on condition of 
his giving a bank guarantee for 155,800 
Sw Krs and on his undertaking to ap 
pear before the Chief Presidency Magis- 
trate Madras or any other Magistrate to 
whom the complaint case might be trans 
ferred at the time of disposal 
15 The complaint in this case filed on 
February 16 1969 by the Director of En- 
forcement recites that to the knowledge 
of Schussler Pratap had before August 
1963, acquired foreign exchange amount 
uig to 756/529 Sw Krs by getting Facit 
AB to over invoice the goods imported 
by the Corporation by 40 per cent of 
their true value and that in August 1963 
an agreement was amved at in Stockholm 
between Pratap Schussler and Jaggarao 
lor the opening of an account m 
IJ®, na ™ c , Fartap in the bank 
with the help of Schussler not 
wily to transfer the moneys Iymc to 
he credit of Pratap in Tacit AB but also 
to cause further deposits to be made in 
the sand account from Assab on account 
ot similar overinvoicing by Assab of the 
value of the goods to be bought by the 
Corporation Support for the case of the 
Directorate tint I-ratap had been acquir 
ing foreign exchange illicit!, by the obovc 
rtS 1 ™. ° f invoicing md retaining 
abr “ d » Swedish banl was 
said to be received as a result of the 
search of the premises of the Corpora- 
tion in December I960 and , n particular 
iqft- Se J ZUre ? f ‘j* 0 Ic,lcr dated March 23, 
196o from Assab to Schussler in reply to 

Ie n C r r {n0t ,n tIlc record) to 
the Assab Reference i s made m the 
complaint to several invoices and other 
documents seized during the ” r 

J"c of a i , le R n I . Cnd,n,; s "Ppwrt to the 

complaint mAA™ 

bv the Corporation and Tratap ,n ,e°pec1 

wh,ch w'S„ 3S 

•he Central Government by NoblSroI 
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dated 25th September 1958 No F I ({> 7 ) 
E/57 under Section 9 of the Act This 
amount of 88 913 09 Sw Krs was said to 
have been acquired surreptitiously w the 
year 1964 63 by Pratap without the pre 
vious or general permission of the Reserve 
Bank of India and Pratap had failed to 
offer the same to the Reserve Bank or 
to any authorised dealer within one 
month from the date of the acquisition la 
terms of the notification mentioned The 
complaint goes on to relate that the letter 
of 25th March, 1965 was brought by 
Schussler in person to India when he 
came here in November 1965 The com 
plaint also alleges that in November 196 j 
S chussler agreed with Pratap “to continue 
to help him and accordingly did help 
him to accumulate foreign exchange llle 
gaily in the same manner Thereafter 
even later when Schussler became 
Director of Rayala Corporation similar 
transactions were continued by him and 
Pratap" In September 1966 Schussler 
came to Madras bringing further details 
of the said account The complaint winds 
up with the statement that Schussler and 
Pratap had agreed to commit illegal acts 
namel>, acquisition by Pratap of foreign 
exchange illicitly and retaining the same 
abroad without surrendering It to the 
Government of India and to defraud the 
Government of India of foreign exchange 
thereby contravening Sections 4 (3) 5 (1) 
(e) and 9 of the Act and Rule 132 A of 
the Defence of India Rules 1962 and fur 
thcr between August 1963 and 1966 
Schussler and Pratap in pursuance of the 
said agreement did commit acts In con 
Invention of the said sections of the Act 
and the said Rule 132 A and thereby 
committed an offence punishable under 
Section 120 B of the Indian Penal Code 
read with the said sections of the Act 
and the said rule 

16 The relevant provisions of the Act 
may now he noticed Sub section (1) of 
Section 4 of the Act as originally provid 
cd that 

Except with the previous general or 
spcci il permission of the Reserve Bank 
no person other than an authorised dealer 
shall m India and no person resident in 
Indt i other than an authorised dealer 
shall outside India buy or borrow from 
or sell or lend to or exchange with any 
person not being an authorised dealer 
any foreign exchange" 

The above w as considered to he sufficient 
to attract the ban on acquisition of fare* 
ign exchange by other means eg by 
over invoicing the price of goods import 
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ed as was alleged to liave been done by 
the Corporation and Pratap. The sec- 
tion as amended with effect from April 1, 
1965 contains die words “or otherwise ac- 
quire” in between the words “by” and 
“or borrow from” and the words “or other- 
wise transfer” in between the words “sell” 
and “or lend to”. Rule 132-A of the 
Defence of India Rules was promulgated 
on January 21, 1964 and cured the lacuna 
in Sec. 4 (1) of the Act as from the said 
date. But this rule was omitted from the 
rules by a notification dated March 30, 
1965 in view of die amendment of Sec- 
tion 4 (1) which became effective from 
April 1, 1965. 

17. Section 4 (3) prohibits die use of 
any foreign exchange for a purpose other 
than for which it was given and runs as 
follows: 

“Where any foreign exchange is acquir- 
ed by any person other than an audio- 
nsed dealer for any particular purpose, 
or where any person has been permitted 
conditionally to acquire foreign exchange, 
the said person shall not use the foreign 
exchange so acquired otherwise than for 
that purpose or as the case may be, fail 
to comply with any condition to which 
the permission granted to him is subject, 
and where any foreign exchange so ac- 
quired cannot be used or, as the case 
may be, the conditions cannot be com- 
plied with, the said person shall without 
delay sell the foreign exchange to an au- 
thorised dealer” 

18. Section 5 contains certain restric- 
tions on payments. The provision, Sec- 
tion 5 (1) (e), reads: 

“Save as may be provided in and in ac- 
cordance with any general or special ex- 
emption from the provisions of this sub- 
section which may be granted condition- 
ally by the Reserve Bank, no person in, 
or resident in, India shall — • 

(a) to (d) x x x x 

(e) make any payment to or for the 
credit of any person as consideration for 
or in association with — 

(i) the receipt by any person of a pay- 
ment or the acquisition by any person of 
property outside India; 

(ii) the creation or transfer in favour 
of any person of a right whether actual 
or contingent to receive a payment or ac- 
quire property outside India; 

xx xx xx xx xx.” 
Section 9 reads: 

‘The Central Government may, by noti- 
fication in the official Gazette, order every 
person in, or resident in, India — 
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(a) who owns or holds such foreign 
exchange as may be specified in the noti- 
fication, to offer it, or cause it to be 
offered for sale to the Reserve Bank on 
behalf of the Central Government or to 
such person as the Reserve Bank may 
authorise for the purpose, at such price 
as the Central Government may fix, being 
a price which is in the opinion of the Cen- 
tral Government not less than the market 
rate of the foreign exchange when it is 
offered for sale; 

(b) who is entitled to assign any right 
to receive such foreign exchange as may 
be specified in the notification to trans- 
fer that right to the Reserve Bank on be- 
half of the Central Government on pay- 
ment of such consideration therefor as 
the Central Government may fix: 

Provided that the Central Government 
may by the said notification or another 
order exempt any persons or class of per- 
sons from the operation of such order: 

Provided further that nothing in this 
section shall apply to any foreign ex- 
change acquired by a person from an au- 
thorised dealer and retained by him 
with the permission of the Reserve Bank 
for any purpose.” 

19. The other provisions which are 
necessary to note are- 

“Section 21 (1) No person shall enter 
into any contract or agreement which 
would directly or indirectly evade or 
avoid in anv way the operation of any 
provision of this Act or of any rule, 
direction or order made thereunder. 

Section 23 (1) If any person contra- 
venes the provisions of Section 4, Sec- 
tion 5, Section 9, Section 10 or sub-sec- 
tion (2) of Section 12, Section 17, Sec- 
tion 18A or Section 18B or of anv rule, 
direction or order made thereunder, he 
shall — 

(a) be liable to such penalty not ex- 
ceeding three times the value of the fore- 
ign exchange in respect of which the con- 
travention has taken place, or five thou- 
sand rupees, whichever is more, as may 
be adjudicated by the Director of En- 
forcement in the manner hereinafter pro- 
vided, or 

(b) upon conviction by a Court, be 

punishable with imprisonment for a term 
which may extend to two years, or with 
fine, or with both , 

(1A) If any person contravenes any of 
the provisions of this Act or of any rule, 
direction or order made thereunder, for 
the contravention of which no penalty is 
expressly provided, he shall, upon con- 
viction by a Court, be punishable with un- 
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prisonmcnt for a term winch may extend 
to two years, or with fine, or with both 
xx xx xx xx 

(3) No Court shill take cognizance — 

(a) of my offence punishable under 
sub section (1) except upon a complaint in 
writing made by the Director of Enforce 
ment or 

(aa) xx xx xx xx 

(b) of any offence punishable under 
sub section (1A) of this section or Sec- 
tion 23F except upon complaint m writ- 
ing made by the Director of Enforcement 
or any officer authorised m this behalf by 
the Central Government or the Reserve 
Bank by a general or special order 

Provided that where any such offence 
is the contravention of any of the provi- 
sions of this Act or any rule direction or 
order made thereunder which prohibits 
the doing of an act without permission, 
no such complaint shall be made unless 
the person accused of the offence has been 
given an opportunity of showing that he 
had such permission 
23C (1) If the person committing a 
contravention is a company every person 
who, at the time the contravention was 
committed, was m charge of, and was 
responsible to, the company for the con 
duct of the business of the compmv as 
well as the company shall be deemed to 
be guilty of the contravention and shall 
be liable to be proceeded against and 
pum hed accordingly 
Provided that nothing contained in this 
sub section shall rend r any such person 
liable to punishment if he proves that 
the contravention took place without his 
Knowledge or that he exercised all due 
prevent such contravention 
23D (i) ror the purpose of adjudicat- 
es under C ause (a) of sub section (I) of 
bee 23 whether any person has committed 
a contravention the Director of Enforce 
ment shall hold an inquiry in the pre- 
scribed manner alter giving that person 
a reasonable opportunity of being heard 
and if on such Inquiry, he is satisfied 
that the person has committed the con- 
travention he mi) impose such penalty 
as he thinks fit in accordance with the 
provisions of the sud Section 23 
Provided that if at anv stage of the 
inquiry the Director of Enforcement is 
of opinion that having regard to the cir- 
cumstances of the case the penalty which 
he is empowered to impose would not be 
adequate, he shall instead of imposing 

k™ 50 " “ aU “ 

m writing to th* court 


(2) Wnlc holding an inquiry urtW 
this section, the Director of Enforcement' 
shall have power to summon and enforce 
the attendance of any person to give evi- 
dence or to produce a document or any 
other thing which, m the opinion of the 
Director of Enforcement, may be useful 
for, or relevant to, the subject matter of 
the inquiry 

xx xx xx xx. 

Of the two agreements mentioned in the 
complaint the one arrived at in August 
19G3 was not unlawful Section 4 (1) of 
the Act did not make it unlawful for 
anyone to acquire foreign exchange 
abroad Any foreign exchange acquired 
by Pratap after January 21, 1964 when 
Rule 132-A of the Defence of India Rules 
was promulgated would be an unlawful 
acquisition but there could be no con 
spiracy under Section 120 A in respect 
of the agreement arrived at in August, 
1963 In paragraph 7 of the complaint 
it was only Pratap who was charged with 
contravention of Section 9 of the Act fa 
respect of 88 913 09 Sw Krs but the 
agreement of November, 1965 stands on a 
different footing According to para 
graph 8 of the complaint Schussler agreed 
with Pratap at Madras m November, 19w 
to help him to accumulate foreign ex 
change as before by getting the same 
credited to his- account in the bank Thu 
agreement would be one in violation of 
Sections 4 (I) and 9 of the Act Hov* 
ever any violation of Section 4 (1) or Sec- 
tion 9 or Section 4 (3) and Section 5 (1) M 
• — the last two provisions being hardly 
applicable to the facts of the case — would 
be offences under the Act, in respect 
whereof the Director of Enforcement was 
competent to levy penalty under Sec 
tion 23 (1) (a) of the Act after following 
the procedure for adjudication prescribed 
in Section 23D of the Act or alternatively 
by making a complaint in court under 
Section 23 (1) (b) 

20 The recent judgment of this Court 
in Cr As 18 and 19/1969 dated 23-7 
I960 (reported in AIR 1970 SC 494) axis 
mg out of the complaint in Cise No 8736 
of 1968 has laid dm ti that before a com 
plaint cm be filed under Sec. 23 (I) (PJ 
the Director of Enforcement must not 
only initiate proceedings under Sec- 
tion £3 (1) (a) but proceed with the in- 
quiry under Section 23-D (1) and form 
an opinion in course thereof that having 
regard to the circumstances of the c isc, 
the penalty which he was empowered to 
impose under Section 23 (1) (a) would 
not be adequate and that it was necessary 
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to make a complaint in writing to the 
court instead of levying a penalty himself. 

21. Mr. Sen arguing the appeal of 
Schussler contended that the Act was a 
complete Code containing provisions not 
only for punishment of violation of dif- 
ferent sections of the Act but also a con- 
spiracy to commit acts prohibited under 
the Act which might otherwise have been 
amenable to the jurisdiction under Sec- 
tions 120-A and 120-B of the Indian Penal 
Code. In this connection, he referred to 
the provisions in Section 21 (1) of the 
Act. Under Section 21 (1) any agree- 
ment which could directly or indirectly 
evade in any way the operation of the 
provisions of the Act or any rule, direc- 
tion or order made thereon was forbidden. 
The contravention of Section 21 (1) does 
not find a place in Section 23 (1) of the 
Act but it would be an offence covered 
by Section 23 (LA) and any contravention 
of Section 21 (1) would be punishable 
upon conviction by a court with im- 
prisonment for a term which may extend 
to two years or with fine or with both. 
The punishment is the same as the one 
prescribed under Section 23 (1) (b) and 
is greater than that laid down in Sec- 
tion 120-B (2) of the Indian Penal Code. 

22. The learned Solicitor-General 
arguing the case of the respondents con- 
tended that Section 21 (1) did not touch 
a criminal conspiracy which is covered 
by Section 120-A of the Penal Code. I 
find myself unable to accept this argu- 
ment. An agreement which can form the 
basis of a criminal conspiracy under Sec- 
tion 120-A may, inter aha be one to do 
or cause to be done an illegal act or an 
offence. Under Section 21 (1) of the Act 
any agreement which directly or indirect- 
ly evades in any way the operation of 
the Act etc. is forbidden. An agreement 
by two persons whereby one agrees to 
help the other by facilitating transfer of 
foreign exchange from a foreign exporter 
into the banking account of that other is 
an agreement the object whereof is not 
only the acquisition of foreign exchange 
but the retention of it abroad. This is 
clearly an agreement to evade the opera- 
tion of the provisions of the Act relating 
to the illegal acquisition and retention of 
foreign exchange. 

23. In my view, the Act is a complete 
Code with regard to the offences speci- 
fied by it though it is not a self-sufficient 
Code with regard to the procedure to be 
followed irrespective of the provisions of 
the Criminal Procedure Code. It is true 


that there are different sections in the Act 
regarding tire power to search persons 
believed to have secreted any documents 
which will be useful or relevant to any 
proceeding under the Act (Section 19A), 
to arrest any person believed to be guilty 
of an offence punishable under the Act 
(I9-B), to stop and search conveyances 
(19-C), to search premises (19-D), to exa- 
mine persons during the course of any 
enquiry in connection with any offence 
(19-E), to summon persons to give evidence 
and produce documents in connection 
with enquiries (19-F), to retain custody 
of documents (19-G) which are not in 
consonance with the provisions of the 
Procedure Code Section 24A contains a 
very special rule of evidence regarding 
the proof of documents seized and the 
evidentiary value thereof at complete 
variance with the Indian Evidence Act. 
Some of these powers are more drastic 
and are in addition to similar powers 
contained in die Code of Criminal Proce- 
dure. But so far as the violation of die 
different provisions of the Act, or rule 
or direction or order made thereunder 
are concerned, the Act is a complete 
Code including in its ambit a criminal 
conspiracy to acquire foreign exchange 
abroad illicitly and retaining the same 
abroad by reason of die provisions of 
Section 21 (1). 

24. The judgment of this Court in Cr. 
As. Nos. 18 and 19 of 1969 (reported in 
AIR 1970 SC 494) lays down that a 
complaint under Section 23 (1) (b) can- 
not be launched before the Director of 
Enforcement has taken up the adjudica- 
tion proceedings and made some inquiry 
in those proceedings and formed the 
opinion that it was necessary to have 
resort to the more drastic prolusion of 
conviction by a court as envisaged by 
Section 23 (1) (b) 

25. No proceedings have been started 
either against Schussler or Pratap in pur- 
suance of the notices dated 30th Novem- 
ber, 1968 and 21st January, 1969. It 
would therefore appear tiiat in respect 
of the substantive offences for contraven- 
tion of the different sections of the Act, 
the Director of Enforcement cannot at 
present make a complaint as he has not 
followed the procedure laid down in Sec- 
tion 23D of the Act It would therefore 
be absurd to allow him to file a com- 
plaint for violation of Section 21 (1) by 
making a charge under Section 120-B, 

I P. C. when the overt acts alleged are 
contraventions of different provisions of 
the Act, punishable only under S, 23 (1) (b) 
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by following the procedure indicated in 
Section 23 D To allow the prosecution 
to be proceeded with at this stage would 
m effect be stultifying Sec 23 (1) (b) 
by allowing the cst iblisliment of commis- 
sion of oflences punishable only by fol 
lowing a procedure not yet adopted by 
the Director of Enforcement 
26 Mr Sen relied on the decision in 
Rev v Barnett, 1951 2 KB 425 in aid of 
Ins contention that when a statute makes 
unlawful that which was lawful before 
and appoints a specific remedy that 
remedy anil no other must be pursued 
In that case a number of persons alleged 
to be dealers in scrap metal were charged 
on account of an indictment to the effect 
that they conspired together and with 
other persons unknown, to contravene the 
provisions of Section 1 of the Auctions 
(Building Agreements) Act 1927 by be 
mg dealers, agreeing to offer and accept 
consideration as an inducement or reward 
for abstaining from bidding at sales by 
auction What in effect had happened 
there was that the prosecution alleged 
that a number of persons had agreed to 
form a ring and m pursuance of that 
agreement they attended at auction sales 
where cable and other Mmistrv of Supply 
commodities were being sold and that 
after some representativ es of the ring bid 
for and acquired goods on behalf of the 
ring they were re auctioned and the pro 
fits shared by the ring in an agreed pro 
portion The forming of a ring m order 
to bill at an auction in the way indicated 
was not an offence at law up to the pass 
ing of the Act of 1927 and it was there- 
fore submitted on behalf of the persons 
who had been convicted on account of 
indictment at the Central Criminal Court 
before the Court of Criminal Appeal that 
as the agreement was not an offence 
under the common law and only became 
one under the Act of 1927 the procedure 
laid down by the Art should be followed 
The submission on behalf of the prosecu 
•ion was that the indictment alleged was 
a conspiracy which was something dif 
ferent from the offences which the Act 
created It was pointed out by the Court 
of Appeal that although it was possible 
to frame a charge alleging conspiracy to 
contravene this Act m any given set of 
circumstances the court must ascertain 
what in fact was alleged According to 
the court 

"In alleging the conspiracy to contra 
vpnc the Act particulars are given and 
those particulars are *by being dealers 
agreeing to offer and accept considera- 


tion os an inducement or reward for ab- 
staining from bidding at sales bv auction" 
This Court is of opinion that those parti 
tulirs of tins particular conspiracy des 
enbe in terms offences which the Act 
creates, or are substantially the same" 
The same can be said on the facts of 
tins case The particulars of conspiracy 
alleged in this case are offences which 
the Act has created In my view the 
Director of Enforcement must first take 
up the adjudication proceedings, it being 
open to him in the course thereof to form 
ail opinion that the penalty which he may 
impose will not be adequate having re 
gird to the circumstances of the case 
whereupon he can make a complaint in 
writing to the court He can at the same 
time make a complaint about the agree 
ment to evade the operation of the prom 
sions of the Act calling for punishment 
under Section 23 (1A) of the Act The 
agreement with overt acts alleged for 
proving a conspiracy under Section 120-B 
I P C is in reality an offence under Sec- 
tion 23 (1A) read with Section 21 (1) The 
complaint does not he at this stage ana 
must be quashed 

27 In tire result I would allow the 
appeals and quash the complaint made 
on 16th February, 1967 

2S IIEGDE, J I have none through 
the judgment rust now read out by my 
esteemed colleague Miller, J I agree 
with him that these appeals should be 
allowed following the rule laid down by 
tins Court in Criminal Appeals Nos 18 
and 19 of I9G9 D/- 23 7 19G9 (reported 
in AIR 1970 SC 491) In my opinion it 
is a fundamental principle oE law that 
what cannot lie done directly should not 
be permitted to be done indirectly 

29 From the facts and circumstances 
of the case I am satisfied that the com 
pi lint with which we are concerned is 
not a bona fide one It has been filed 
with a collateral purpose viz to justify 
the unlawful detention of Schusslor, in 
tins country It may be noted that in 
the first complaint filed by the Director 
of Enforcement the allegation was that 
the Rajala Corporation and its Managing 
Agent Pratap had contravened the provi 
sions of the Foreign Exchange Regina 
tion Act When that complaint was pend 
mg trial Schussler came to deplane in this 
countr> due to some engine trouble in 
the plane in which he was travelling. That 
occasion was availed to detain him 
gaily in this country I am convinced 
that Schussler s detention in this country 
was unjustified 
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Each volume sill have a separate Index, Last volume will contain 
a Consolidated Index tor the set 
Price Ra. SO/-, (Inland) per volume, post free 
or 

Rs, 250/- (Inland) for the whole set, freight free 

ALL INDIA REPORTER, LTD., 

Post Box No 56, Congressnogar, NAGPUR*! 


A News of Consequence 

We are glad to announce that we have decided to give 
A LR publications on easy monthly instalments to regular 
subscribers of our journals, that is to say, ALL INDIA 
REPORTER, CRIMINAL LAW JOURNAL and LABOUR 
and INDUSTRIAL CASES This facility is, however, subject 
to certain limitations and reservations. 

For fuller information and details please ask our representatives 
or 

Write direct to — 

The Sales Manager, 

ALL INDIA REPORTER LTD., 

Congress Nagar, P B Ho 66, 

NAGPUR*! 


fifnfed by I_*ira*nrio Mahale Secretary, Pre*f Worker! Auodyogle Sahkart 
Sinriha Ltd Coapwinigir Nagpur at tie A11 India I? ep oiler Vttst and 
Fubjuhed by D V Chltaley on behalf of and la the name of the 

AH India Reporter Ltd at CooETCssnagar Nagpur ! 
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